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S^oxtsagt. 


(A)  Of  the  Original  and  feveral  Kinds  of  Mortgages* 

(B)  What  fhall  be  deemed  a  Mortgage^  or  an  Eftatc 
redeemable. 

(C)  Of  the  Nature  of  a  Mortgage,  as  to  the  diftinfk 
Interefts  of  the  Mortgagor  and  Mortgagee. 

(D)  Of  the  legal  Performance  of  the  Condition. 

{£}  Of  the  Equity  of  Redemption  and  Foreclofure : 
And  herein  I 

X.  Who  may  redeem,  and  hj  whom  die  Mortgage  Money 
(hall  be  paid. 

a.  To  whom  the  Mortgage  Money  (hall  be  paid. 

3.  Of  the  Precedency  and  Right  of  Redemption,  where 
there  are  feveral  Mortgagees  or  Incumbrancers  :  And 
herein  of  their  Remedies  again  ft  each  other,  as  well  at 
againft  the  Mortgagor. 

4*  How  far  the  Parchafing  in  a  precedent  Mortgage  or  In^^ 
cumbrance  wiJl  proted  fuch  Purchafcr,  and  entitle  him 
to  a  Precedency  of  Redemption. 

(.  Of  the  Equity  which  muft  be  done  by  him»  who  would 
redeem,  to  the  Perfon  againft  whom  a  Redemption  is 
prayed. 

6.  At  what  Time  the  Redemption  muft  be. 

7«  Of  the  Manner  of  Redeeming  and  Foxeclofing. 

(F)  Mortgagees  and  their  AfGgneed,  how  to  account^ 
and  what  Allowances  to  make« 

Vot.  V.  B 


(A]  Of  the  Original  and  feTcral  KiaJs  of  Mortgages* 

IEI  notion  of  nrcrrgaTfr:^  ard  rcf^nrTrcn.  f^sirH  to  be  of 
jfe'Vi'-Jlf  dcr^kn,  and  frcm  the  j-tts  Czzi^td  to  the 
Gffitls  iriil  Ramans:  the  pUn  ct  the  Jfj/'zi*:  lav  coaAinatcs  a 
jut^  aiui  tf-CTut  atrnTian,  th;^  the  bui&Li  ixnj  ccnrirne  in  the  fame 
tn^ics  ir.ii  tamliics,  2nd  the  people  mijrhr  not  'oe  dtrcrtcd  by  any 
rxctlck  ac^f  and  iaycntions  fxooi  the  exercile  of  a^cnlture,  in 
vhicK  'jcrncc^z  emploTmcnt  they  weri:  to  Dc  continaaUy  educated  ; 
orH  JKr-ricur  wfcoercr  were  cotr'^cP.c^.  by  vant  to  tcU,  could  tTant> 
fix  an  eiTite  ia  the  lands  farthcTy  than  co  the  next  general  jubilee, 
which  reccmed  once  in  fifty  years ;  wherctore  they  coccpcted  till  the 
p^'Ieey  and  according  to  the  diibance  from  tiacnce,  i'och  was  the 
mtcfci  chat  could  be  tranifcrred  eo  tr^e  bayer.  Bat  the  Tendor  had 
flower  at  any  time  to  redeem,  pa? ing  the  Talae  of  the  lands  to  the 
|ubilee«  Bat  though  he  did  not  redeem  at  the  year  of  jubilee, 
yet  the  lands  then  came  back  a^in  free  to  the  Tendor  and  his  heirs. 
JUEiL.  f^  Bnt  otff  notion  of  mcrtg^igii^  and  redesxpckxi  feems  to  have 
ccrr.e  mrre  ixnmediatelT  from  the  civil  law,  and  therefore  it  will  be 
necefary  herein  to  coniider  the  dLi.ix:  ~^lons  in  that  law  between 
plcdrrs  and  things  hypothecated. 

1he/?j*jfc'/  or  plidge  was,  when  any  thing  was  obliged  for 
KORey  lent,  and  the  pofietuon  patied  to  the  creditor. 
r*,//  •>.  The  ljp'jh.\-a  wa*,  when  the  thing  was  obliged  for  money  lent, 

A.;j«eoc      ^^  jt^^  pctrcirion  remained  with  the  debtor.     Now  in  cafe  of 
gooci^  pi^norated,  the  creditor  was  obliged  to  the  f^me  diligence 
in  k::fp:n^  them,  as  he  ufed  about  his  own  ;  fo  that  if  the  goods 
wer^  >jt:  by  the  negligence  of  the  creditor,  an  aclion  lay  as  for  a 
dipcf.:  ;  for  the  property  beh^g  transfirred  to  the  creditor  for  a 
particular  purpcfe,  he  was  to  keep  them  as  his  own. 
t>V*  :r».        If  tlic  debtor  did  not  redeem  thething  pledged,  the  creditor  was 
V"  l^l'  V     ^  foreclofe  the  redemption  of  the  debtor;  and  if  the  money  was 
>7c,  *7J.  '  r*^^  \'^^^f  ^c   creditor  had  his  at\':9  pigncrhia^   or  bypoihecaria^ 
whi^-h,  when  he  had  puifued,  and  obtained  fcntence  thereon,  he 
ini^ht  fell  t!ie  pledge  as  his  own  property.     Bat  there  was  this 
<;i.Tcrer.cc  be: ween  tlic  aSio  pign7r::ia  and  lypcth^caria :  that  the 
actio  pi?  Kzritia  was  only  on  the  perlon  of  the  debtor  to  foreclofe 
him.  becaufe  the  pignus  was  already  in  the  pcffeflion  of  the  cre- 
ditor; but  the  aP/io  b^poth^caria  was  tarn  in  ran^  qttam  inperfonam^ 
and  was  given  ad ptgnus  prof equtfidum  centra  quemcunque pojftjforem  i 
bccaufe  herein  the  creditor  had  not  the  pofieihon  of  the  pledge, 
but  it  remained  to  the  debtor.     Until  fentcnce  was  obtained  in 
thefe  aclions,  the  creditor  could  not  obtain  the  property  of  the 
pledge ;  and  if  the  money  was  paid  before  fentence,  the  pledge 
was  fubje£t  to  redemption ;  and  where  the  fame  thing  was  pledg- 
ed to  fever al,  thofe  were  faid  to  he  potiores  in  pignon  to.  whom  the 
things  were  fird  hypothecated. 
Btffft,  lib.       If  the  money  was  tendered  or  paid  to  the  creditor,  the  contraft 
ao.  lit.  6.    jjf  pignoration  was  diiiblved|  and  the  debtor  might  have  tlxc  pledge 

back, 


rack,  as  a  thing  lent.  This  feems  to  have  introduced  the  no- 
tion among  us  of  the  debtor's  right  to  redemption.  And  with  them 
the  ufucaption,  or  the  right  of  prefcription,  did  not  extinguifh  the 
pledge,  unlefs  a  ftranger  had  held  it  for  thirty  years,  or  the  debfbr 
had  held  it  for  forty  years. 

In  the  feudal  law  the  rule  was,  FeudaltOy  invito  domino^  aut  ag"  Comn. 
fisth,  non  reBe  Jubjiciuntur  hypothecs ^  quamvis  fruBus  pojfe  effe^  re»  *^** 
aptum  efi.  And  the  reafon  of  this  rule  was,  becaufe  the  feud  was 
filled  with  a  tenant  from  the  lord's  original  bounty,  on  whom  he 
dq)ended  for  his  perfonal  fervice  in  war  and  peace  \  and  there- 
fore the  fcudiary  could  not  obtrude  a  tenant  on  him  without  his 
leave,  who  might  be  lefs  capable  of  thofe  fer vices ;  and  as  the 
tenant  could  not  originally  alien  without  licence,  fo  he  could  not 
mortgage. 

But,  when  a  licence  of  alienation  was  given  about  the  time  of 
H.  3.,  and  it  became  a  maxim  in  law,  that  the  purity  of  a  fee- 
fimple  imported  a  power  of  difpoiing  of  it  as  the  owner  pleafed  ; 
there  were  two  ways  of  mortgaging  lands  introduced,  which 
UttUton  diftinguifhes  by  the  names  of  vadium  vivum  and  vadium 
msrtuum. 

The  vadium  vivum  is,  where  a  man  borrows  100/.  of  another,  C0.Lit.205. 
and  makes  an  eftate  of  lands  to  him,  till  he  hath  received  the  faid  J^'^*  ^*^' 
fom  of  the  ilTues  and  profits  of  the  lands ;  and  it  is  called  vadium  j.^.  ' 
tffwiff,  becaufe  neither  the  money  nor  the  land  dieth;  for  the  lands 
are  conftantly  paying  off  the  money,  and  the  lands  are  not  left  as 
a  dead  pledge,  in  cafe  the  money  be  not  paid.  This  feems  to 
hive  bo!n  the  ancient  way  of  pledging  lands ;  for  they  held,  that 
lands  could  not  be  hypothecated  ;  and  therefore  they  ufed  to  fub- 
jc&  the  ufufruBuSy  which  continued  originally  during  the  life  of 
the  fendiary  \  but  when  there  was  a  free  liberty  given  of  aliena* 
don,  then  the  feudiary  could  pledge  the  ufufruBus  of  the  land  at 
pkafare.  But  becaufe,  in  this  way  of  pledging,  the  lender  received 
fiis  money  by  degrees,  and  in  fmall  parcels,  which  was  very 
tronblefome ;  and  tliofe  that  put  money  to  ufury,  are  generally 
willing  to  receive  the  whole  in  a  grofsfum^  therefore  tliis  way 
of  pledging  is  now  out  of  ufe. 

The  vadium  mortuum  is  fo  called  by  Littleton^  becaufe  it  is  Lit.  %  331. 
doubtful,  whether  the  feoffor  will  pay  the  money  at  the  day  limited  C0.Lit.205. 
orr  not ;  and  if  he  do  not  pay,  then  the  land,  which  is  but  in 
pledge  upon  condition,  for  the  payment  of  the  money,  is  taken 
fnmi  him  for  ever,  and  fo  dead  to  him  ;  and  if  he  do  pay  it,  then 
the  pledge  is  dead  to  the  tenant  of  the  land. 

Of  thefe  mortgages  there  are  again  two  forts ;   i^,  Of  the  free-  Ma<J.  318, 
hold  and  inheritance  5  and  idly^  Of  terms  for  years.  3'9» 

\fiy  Of  the  freehold  and  inheritance ;  and  here  the  ancient  way 
vas  to  make  a  charter  of  feoffment,  on  condition,  that  if  the 
feoflFor,  or  his  heirs,  paid  the  fum  to  the  feoffee,  or  his  heirs,  he 
ihottld  re-enter  and  re-pofTefs  \  and  fometimes  the  condition  was 
contained  in  the  charter  of  feoffment,  and  fometimes  it  was  de<- 
feazaaced  by  aoother  cliarter^  as  may  be  feen  in  the  old  forms. 

B  a .  For 


4  ^ortpse. 

c*.  Lit.  For  2$  a  man  might  annex  a  condition  to  hU  feoffment,  for  fujm 

%%€t  »*7-  e/I  dar^y  ejus  eft  d'lfponere^  f6  he  might  anne^  a  condition  by  anotner 
deed^i  bearing  dat<i  and  executed  at  the  fame  time ;  for,  being  exe- 
cuted at  the  fame  time,  it  is  really  but  one  and  the  fame  difpofi- 
tion,  qua  incontinenii  Jiuht  tnejfe  vldtfitur.  A  defeazance  or  con- 
dition annexed  indeed  after  the  feoffment  executed  comes  too  late, 
becaufe  the  livery  corain  paribus  atteftittg  the  tufeudatton,  in  which 
there  is  no  condition,  the  tenant  muft  hold  the  land  according  to 
the  tenure  of  the  inveftiture :  but  rents,  annuities,  or  warranties, 
that  are  things  executory,  ma^  be  defeated  by  defeazances  made 
at  the  time  of  their  creation,  dr  any  time  after;  becaufe  there  is 
not  any  necefljty  of  the  notoriety  of  livery  to  make  an  inveftiture ; 
and  therefore,  being  created  by  deed  only,  they  may  be  defeated 
or  deftroyed  by  deed  alone. 
Co.  Lit.  Tliefe  forts  of  conveyances  were  fubjeft  to  thefe  inconvcnien- 

sii,  21A.  tics^  that  if  the  money  were  not  paid  at  the  day,  To  that  the  eftate 
became  abfolute,  the  eltate  was  thenceforth  fubjefl  to  the  dower 
of  the  feoffee,  and  all  other  his  real  charges  and  incumbrances  \ 
for  though  if  the  feoffor  performed  the  condition,  tben  he  might 
.re-ei\ter,,  and  re-pofl*efs  himfelf  in  his  forftier  eftate,  and,  confe- 
quently,  was  in  above  all  the  charges  and  incumbrances  of  the 
feoffee;  yet,  if  he  did. not  laterally  perform  the  condition^  by 
payment  of  the  moftey  at  the  day,  then,  the  eftate  was  legally  fub- 
jecb  to  the  charges  and  incumbrances  of  the  feoffee,  though  the 
money  were  afterwards  paid,  and  the  eftate  re-conveyed  to  thtf 
feoffor. 
Hard.  465.  But  the  courts  of  eqXiity,  as  they  grew  in  power,  have  fet  this 
matter  right,  and  have  maintained  the  right  of  redemption,  not 
only  again  ft  tenant  in  dower,  and  the  perfons  who  come  in 
under  th^  feoffee,  but  even  againft  the  tenant  by  the  courtefy*  and 
lord  by  efcheat,  that  are  in  the  pofti  becaufe  the  payment  of  the 
money  doth,  in  the  confideration  of  equity,  put  the  feoffor  in 
Jiatu  quOf  lince  the  lands  were  originally  only  a  pledge  for  the 
money  lent. 

As  to  mortgages  by  way  of  creating  terms,  this  was  formerly  by 
way  of  demife  and  re-demife.  As  for  example ;  A.  borrowed 
money  of  £.,  theretipon  A.  would  demife  the  land  to  B.  for  & 
term  of  $00,  ^c.  years  abfolutely,  with  common  covenants  againft 
inctimbrances,  and  for  farther  affurance,  and  then  B.  would  the 
day  after  re-demife  to  A.  for  499  y<ears,  with  condition,  to  bcToid 
on  non-payment  of  the  money  at  the  day  to  come :  this  manner  of 
mortgaging  came  in  after  the  21  /f.  8.  c»  15.  for  falfifying  reco^ 
veiies^  when  there  wa^  a  fixed  iutereft  fettled  in  terms  for  years  ^ 
and  wat  cfteemed  beft  for  the  mortgagor,  to  avoid  all  manner  of 
pretcofion  from  the  incumbrances  and  dower  of  the  feoffee  in 
mortgage ;  and  was  reputed  beft  for  the  mortgagee,  to  avoid  the 
vardlhip  and  feudal  duties  o^  the  tenure,  and  wis  only  inconve- 
nient in  this ;  that  if  the  fecond  deed  were  loft,  there  appeared  ta 
be  an  abfolute  term  in  the  mortgagee. 

.  But  the  common  method  ipow  is  this,  viz.  by  a  demife  of  the 
laad  for  a  term^  twder  a  cooditioa  to  be  void  oa  the  payment  of 

<2  tlie 
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iit  mangzgc-moncy  and  intcrcft ;  and  a  covenant  U  inferted  at 
the  end  of  fuch  deeds^  that»  till  the  default  fhall  be  made  in  the 
pajmentd'the  nioncy»  the  mortgagor  fliall  receive  the  tents>  ifliics^ 
and  profits,  without  account. 

liis  has  been  ruled  to  create  a  tenancy  at  will  (a)  to  the  iFwrt-  Ripn.  147, 
pgce;  bat  if  the  mortgagor  dtes,  the  tenancy  at  w3t  is  deter-  M  '^^ 
mined,  till  there  is  a  receipt  of  intereft  from  the  heir,  which  leems  ^^^^^ 
tDOiake  him  alfo  tenant  at  will  to  the  mortgagee.  a  tenant  at 

'  will  to  iba 
amttmm :  Us  legal  mtncft  U  iolcrior  to  that  of  a  ftriA  tOMot  at  will.    Doogl.  %z»  181-3^] 

But  now  the  lad  and  beft  improvement  of  mortgages  feems  to 
be,  that  in  the  mongnge  deed  of  a  term  for  vcars,  or  the  aflignment 
thereof^  the  mortgagor  fhall  covenant  for  nimfelf  and  his  heirs^ 
that,  if  default  be  made  in  the  payment  of  the  money  at  the  day^ 
dien  he  and  his  heirs  will,  at  the  coffs  of  the  mortgagee  and  his 
heirs,  convey  the  freehold  and  inheritance  of  the  mortgaged  lands 
to  the  mortgagee  and  his  heirs,  or  to  fuch  perfon  or  perlbns  (to 
prevent  merger  of  the  term)  as  he  or  they  fiiall  direct  or  appoint ; 
for  the  revcTHon,  after  a  term  of  50  or  100  years,  being  little 
wordi,  and  yet  the  mortgngee,  for  want  thereof,  continuing  but  a 
termor,  and  fubje^l  to  forfeiture,  iifc.  and  not  capable  of  the 
pnTiiegcs  of  a  freehokter ;  therefore,  where  the  mortgagor  can- 
not redeem  the  land,  it  is  but  reafonable  the  mortgagee  (hould 
hare  the  whole  intcreit  and  inheritance  of  it,  to  difpofe  of  as  ab^ 
fohitc  owner. 

[Great  inconvenience  having  been  fufferedby  mortgagees,  from  1  Pow. 
ttc  difEculty  and  delay  attending  bills  to  foreclofe,  a  mode  of  **«'«•  »a* 
contrading  has  been  invented,  by  which  the  mortgagor  may,  after 
a  giren  time,  procure  lus  principal  and  intered,  by  a  fale  of  the 
mortgaged  eftates,  without  being  under  the  neceflity  of  applying 
to  a  court  of  equity.  This  is  done  by  taking  a  conveyance  of  the 
fce  to  iruftees  in  truft  for  the  mortgagee  for  a  term  of  years  fub- 
jcd  to  redemption,  with  remainder  to  the  truftces  in  truft,  in  de- 
fault of  payment  at  the  time  itipulated,  to  fell  the  eftate,  and  to 
apply  the  purchafe*money,  after  defraying  the  expences  incurred 
in  difcharging  the  truft,  in  payment  of  the  mortgage*money^ 
and  ioterefty  and  then  to  pay  over  the  reiidue  to  the  mortgagor.] 

(B)  What  fhall  be  deemed  a  Mortgage,  or  an  Eftate 

redeemable. 

IjEREIN  we  may  obferve  in  general,  that  whatever  claufes  or  Vetn.  it]. 
**  covenants  there  are  in  a  conveyance,  though  they  fecm  to  p^^^'J^** 
import  an  abfolute  difpofition  or  conditional  purchafe ;  yet,  if,  cbaa.'95. 
vpon  the  whole,  it  appears  to  have  been  the  intention  of  the 
parties,  that  fuch  conveyance  jQiould  only  be  a  mortgage^  or 
pa(s  an  eftate  redeemable,  a  court  of  equity  will  always  con* 
finie  it  fo. 

As,  where  the  condition  of  a  mortgage  is,  that  the  mortgagor  Vern.'}]. 
tbdl  redeem  during  hU  UfCi  or  that  the  mortgagor  and  the  heirs  '^5*- 
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of  his  body  fliall  redeem,  yet  equity  will  admit  the  general  heir  of 
fuch  mortgagor  to  a  redemption ,  becaufe  this  can  be  no  purcfaiafe, 
fince  there  is  a  claufe  of  redemption ;  and  when  the  land  was 
originally  only  a  pledge  for  money,  if  the  principal  and  intereft  be 
offered,  the  land  is  free ;  and  it  would  be  very  hard,  that  it  (hould 
be  in  the  power  of  the  fcrivencr,  or  griping  ufurer,  by  fuch  im-* 
pertinent  reftriftions,  to  elude  the  juftice  of  the  court. 

If  A.  mortgage  lands  to  B,  worth  15  /.  per  annum^  for  fecuring 
200  /.,  and  at  the  fame  time  B.  enter  into  a  bond  conditioned^ 
that  if  the  200/.  and  intereft  is  not  paid  within  a  year,  then  he  to 
pay  X,oA.y  his  executors  or  ad  mini  ftra  tors,  the  further  fum  of  78  /• 
in  full  for  the  purchafe  of  the  preniifes,  £5'^.,,  and  A,  die  urithin 
the  year,  and  the  200  /.  with  intereft  not  being  paid  at  the  day, 
the  heir  of  5.  pay  the  78/.  the  next  day  after  the  mortgage  is 
forfeited  to  the  adminiftrator  of  A.y  yet  A^^  heir  may  redeem, 
paying  the  200/.  and  likewife  the  78/.  that  was  paid  the  ad- 
miniftrator. 

So,  where  A,  for  550  /.  made  an  abfolute  affignment  of  a 
church  leafe  for  three  lives  to  B.y  and  B^  by  writing  under  Ins 
hand  agreed,  that  if  A.  paid  600  /.  at  the  end  of  the  year,  B* 
would  re-convey ;  B.  died,  leaving  C.  his  fon  and  heir ;  two  of 
the  lives  died,  and  the  kafe  was  twice  renewed  by  C  and  his  fa- 
ther :  though  it  was  near  twenty  years  fince  the  conveyance  vras" 
made,  yet  the  Mafter  of  the  Rolls  decreed  a  redemption  on  pay- 
nient  of  the  550/.  and  the  two  fines. 

A*  lends  money  to  B.  to  carry  on  certain  buildings,  and  takes  a 
mortgage  from  him  to  fecure  i6co/.  with  intereft;  and,  by  an- 
other deed  executed  at  the  fame  time,  takes  a  covenant  from  J?. 
that  he  (hould  convey  to  him,  if  he  thought  fit,  ground-rents  to 
the  value  of  1600/.  at  the  rate  of  twenty  years  purchafe ;  and, 
on  a  bill  brought  to  redeem,  the  Mafter  of  the  Rolls  decreed  a 
redemption  on  payment  of  principal,  intereft,  and  cofts,  without 
regard  to  that  agreement,  but  fet  afide  the  fame  as  unconfcion- 
able ;  for  a  man  (hall  not  have  inte.reft  for  his  money  and  a  col- 
lateral advantage  befides  for  the  loan  of  it,  or  clog  the  redemp- 
tion with  any  bye  agreement. 

[Again,  where  the  plaintiff  being  feifed  in  fee  of  the  lands  in 
queftion  worth  200/.  per  annunij  mortgaged  the  fame  in  1637,  to 
the  defendant's  father  for  250/.  and  agreed  and  alfo  fealed  a  deed 
for  the  abfolute  fale  thereof,  if  the  money  were  not  paid  at  the 
end  of  feven  years ;  a  redemption  was  decreed,  notwithftanding ; 
for  the  defendant's  father,  having  exhibited  a  bill  again  ft  the  plain- 
tiff for  the  land  or  the  money,  made  it  evident  that  it  was  only  a 
mortgage  originally,  and  being  fo  at  firft,  the  fubfequent  agree- 
ment could  not  alter  it. 

And  although  a  mortgagee  have  a  power  to  mortgage  or  to  fell 
the  lands  mortgaged  abfolutely,  in  cafe  of  failure  of  payment  at  a 
given  time,  a  court  of  equity  will,  neverthclefs,  conGder  any  con- 
veyance by  him  to  be  fubjeci  to  redemption,  if  it  be  evident  from 
the  res  gejla^  that  the  vendee  did  not  depend  upon  the  power ;  as, 
if  the   equity  of  redemption  be  excepted  in  the  conveyances. 

Thus, 


Thus,  a  conTeyance  of  lands  was  made,  by  leaic  and  releafe,  Ciofcv. 
by  A.  to  B.  and  his  heirs,  and  by  a  defeazatice  bearing  date*  ^<'*«^» 
widi  the  releafe,  it  was  agreed  that  if  A.  repaid  looo/.  t5*r.  bor-  ^oj,  * 
roved  of  B.^  within  a  year  from  the  date  of  ilie  indenture,  then 
B,  ihould  re-convey  to  him  \  but  if  he  failed  to  pay  the  money 
within  the  year,  then  B.  ihould  mortgage,  or  abfolufely  fell  the 
hnds,  free  from  redemption,  and  out  of  the  money  raifed  by  fuch. 
mortgage  or  fale,  pay  the  faid  looo/.  l^c,  and  intereft,  and  be 
accoantable  for  the  overplus  to  A^  and  his  heirs,  A  fine  was  alfo 
k?ied  to^.  in  order  to  \iVi  A^%  wife  of  dower.  Afterwards,  the 
money  not  beitig  paid  at  the  time  ftipulated,  J?,  agreed  to  convey 
the  ettate  for  a  certain  fum  of  money,  and  in  the  agreement,  and' 
alfo  in  the  conveyances,  an  exception  was  made,  and  in  fuch  ex<«' 
ception  the  defeazance  was  mentioned.  And  afterwards  a  que(% 
tion  arofe,  Whether  the  purchafer  had  an  abfolute  eflate,  or  an 
cftate  redeemable  P  And  it  was  contended  that  he  had  an  abfo-% 
lute  eftate,  for  that  the  eftate  conveyed  to  B.  was  an  abfolute 
eflate,  and  though  there  ^^as  a  defeazance  executed  at  the  fame 
time,  yet  that  was  to  have  operation  only  within  a  twelvemonth,^' 
after  which  period,  B.  was  inverted  with  a  power  to  fell  abfolutely 
free  from  all  equity  of  redemption ;  confequently,  it  then  became 
atruft  ioxB*  to  fell,  and  where  an  edate  was  conveyed  to  trudeea 
to  fell,  the  vendee,  by  virtue  of  fuch  fale,  had  an  abfolute  fee,  fre(» 
from  all  charges  and  power  of  redemption.  And  the  fine,  it  was 
faid,  paflcd  the  right  of  the  then  owners  in  the  eftate,  and  midd 
it  abfolute.  But  it  was  anfwered,  and  refolved  by  the  court,  that 
the  eftate  was  redeemable,  for  the  eftate  conveyed  by  A,  to  B. 
was,  in  its  nafure,  a  mortgage  to  him,  and  though  the  money  waa 
not  paid  within  the  year,  yet  the  mortgagor  might  ftill  have  re- 
deemed at  any  time  while  the  eftate  continued  in  B.  \  and  then,, 
though  £.  had  a  power  on  non-payment  within  the  year,  to  mort<* 
gage  or  fell  in  order  to  raife  the  money  lent,  and  to  be  accountablp 
for  the  overplus,  it  was  not  then  to  be  confidered  what  \k\ 
might  have  done,  but  what  he  bad^  done ;  and  it  was  evident,^ 
that  it  v^'as  not  J^.'s  intention  to  convey  an  abfolute  and  in* 
defeazible  edate,  for  he  had  not  conveyed  it  abfolutely,  and 
free  from  the  equity  of  redemption  *,  but  had  infiftcd  upon  bar-*: 
ing  the  defeazance  inferted.  If  then,  as  was  the  cafe,  B*  on  non-^* 
payment  of  the  money  within  a  year,  flood  as  a  truftce  for  A,  fub- 
jed  to  the  defeazance,  his  (-B.'s)  vendee  coming  in  with  notice  of 
that  truft,  would  ftand  in  his  place,  and  niu(t  be  confidered  aa. 
taking  the  conveyance,  liable,  in  equity,  to  the  performance  ot 
the  truft  \  and  the  fine  made  no  difference,  for  it  only  operated  ta 
ftrengthen  the  eftate  and  free  it  from  the  dower  of  the  wife,  but 
it  confirmed  it  injtatu  quo^  and  did  not  difcharge  it  from  the  equity 
of  redemption  to  which  it  was  before  liable. 

It  feems  queftionable  whether  a  power  of  redemption  can  be 
fet  up  upon  a  fubfequent  agreement,  made  after  an  abfolute  con- 
veyance executed ;  for  if  it  be  a  mortgage,  it  muft  be  fo  ab  imth 
on  the  original  agreement.     And  therefore,  where  one  having  the  ri/f  Copt^ 
leverfion  expc^lant  upon  the  determination  of  a  kafe  for  life,  in  an*  ^^  "• 
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jC>M.Ca.  eftat^  worth  toooL  per  annum f  conveyed  it  in  fee  to  W»R»^  iff 
^  3^^  confidcration  of  loocA  and  no  jnore>  and  the  tenant  for  life  died, 
^  *  a  pretence  was  fet  up  that  this  conveyance  was  no  more  than  a 

mortgage,  becaufe  TV.  R.  had  cieclared  that  he  did  mtVixove  howr 
long  he  (hould  enjoy  the  eftate,  and  that  he  would  take  his  monejr 
agaip  with  intereil :  fed  dubitaturper  curiam ;  and  one  re afon  ^Kratf^ 
becaufe  matter  fubfe<}uent  will  not  make  it  a  mortgage,  if  it  was 
not  fo  upon  the  original  agreement. 

But  although  courts  of  equity  will  not  fuffer  the  mortgagee  to 
clog  the  redemption  with  any  (Ijpulation  for  a  purchafe,  at  a  (jpe* 
cifick  price  agreed  upon  at  the  time  of  the  loan,  becaufe  the  ad* 
miflion  of  fuch  a  pra£lice  would  furnifli  an  irUet  to  great  fraud 
and  impofition  upon  the  mortgagor;  yet,  a  mere  agreement  that, 
in  cafe  of  fale,  an  opportunity  of  pre-emption  (hould  be  given 
to  the  mortgagee,  would,  it  feems,  be  decreed.;  but  it  mud  be 
Oiiy  V.       claimed  at  a  reafonable  time  \  for,  where  ^.,  the  plaintitf 's  bro- 
"^^'^^         thcr,  died,  having  prcvioufly  mortgaged  lands  to  b.  by  deed,  con- 
Abn  599.     taining  covenants  to  re  convey  upon  fi)C  months  notice  of  pnyment 
44.  s.'  cl      of  the  principal  and  intereft,  and  that  in  cafe  the  eftate  (liould-  be 
?  'l^'  ^d    ^^^^»  ^*  Ihould  have  the  pre-emption  \  5.  got  the  counterpart  into 
Xa.%.  his  hands  after  y/Zs  death  ;  then  the  plaintiff  gave  him  fix  months 

notice  that  he  would  pay  off  the  mortgage,  which  he  rtfufed  to 
accept  \  upon  which,  the  plaintitF  exhibited  hisf  bill  for  a  re-con- 
veyance of  the  eftate,  having  entered  into  articles  for  the  fale  of 
it;  B.  in  his  anfwer,  infifted  on  the  covenant  for  pre-emption  ; 
but  it  appearing  that  neither  the  plaiiitiiFnor  purchafer  knew  anjr 
thing  of  this  covenant,  the  counterpart  of  the  AttA  having  been 
in  B.*^  cuilody ;  that  the  plaintiff,  on  application  for  it,  had  been 
denied  it,  the  mortgagee  infifting  only  on  payment,  alleging  the 
fecurity  was  too  narrow  for  the  money  lent,  and  threatening  to 
ibreclofe,  never  having  mentioned  hib  claim  to  pre-emption  until 
after  the  eftate  was  fold  *,  it  was  f^id,  he  ought  not  to  fet  it  up  to 
the  prejudice  of  the  purchaf  r,  having  had  time  to  claim  it,  if  he 
l^ad  pleafed,  before  the  eftate  was  fold ;  and  \i  was  decreed  ac- 
cordingly. 
Barrel  v.  A  diftin£lion  hath  been  made  by  the  court  of  Chancery,  fae- 

^'"^'  6t    ^^^^  contracts  originally  founded  upon  lending  and  boirowing 
money,  with  an  agreement  for  a  purchafe  in  a  certain  event,  and 
cafes  where,  after  a  mortgage,  a  new  agreement  hath  been  entered 
into  and  executed  by  the  parties  for  an  abfolute  purchafe,  although 
there  be  a  fubfequent  declaration  that  the  mortgagor  may  have  his 
eftate  upon  payment  of  intereft,  principal,  and  cofts ;  or,  where 
a  releafe  of  the  equity  of  redemption  is  given  with  a  collateral 
agreement  to  re-convey,  upon  repayment  of  the  purchafe- money  ^ 
and,  in  the  latter  cafes,   it  hath  been  determined  that  no  re* 
purchafe  fliall  be  had,  uniefs  upon  ftri£l  performance  of  the 
QocterelT*    conditions  ftipulated.      Thus,  A.    a  joint-tenant   with  B.  her 
Porchafe,     fifter,    made  an   abfolute    conveyance   to  C.  in  fee  for  104/.. 
Tal^^u      which  was  admit):ed  to  be  intended  only  as  a  mortgage;  fome 
time    after,   in   1708,   thofe  deeds  were  cancelled,    and  then 
A.  in  confidcration  of  184/.  (including  the  104/.  paid  by  C«}  con- 
veyed 


lefci  At  t^TXt  ui  fupra^  but  with  a  farther  cdvenant  not  to  agree 
to  aDf  parmioa  without  CJs  coiifent.  B.  was  in  pofleflion  tiH 
1710}  when  C.  cje£ling  her  out  of  the  moiety,  enjoyed  it  quietlr 
tS  1726,  at  which  time  A.  brought  a  bill  for  t^emptioni  to  which 
C  p^fd  himfelf  an  abfolute  purchafcr.  The  receipts  given  for 
the  money,  mentioned  it  to  be  purchafc- money.  In  l7io»  there 
was  an  agreement  that  A.  m^ht  have  the  eftate  again^  if  defired, 
M  pajment  of  prin<;tpal,  intereft,  and  charges*  It  was  firft  heard' 
before  the  Matter  of  the  Rolls,  who  difmified  the  bilL  Afterward* 
it  came  on  before  Lord  Chancellour  Taihtf  who  obferved  the  cafe 
vas  v€xj  dark }  the  firft  deed  wa&  admitted  to  be  a  mortgage^  the 
lecond  was  made  in  the  fame  manner,  excepting  the  covenant  re* 
^ing  the  partition,  which  was  the  darkeft  part  of  the  cafe ;  for 
tofappofe  that  it  was  an  abfolute  conveyance,  and  to  take  a  eove- 
aant  from  one  who  had  nothing  to  do  with  the  eftatCt  made  both 
tk  corenant  and  parties  vague  and  ridiculous ;  but  that  it  would 
be  equally  fo,  if  the  deed  was  fuppofed  to  be  an  aflual  coveyance^ 
ib  Aat  it  was  of  no  great  weight»  and  ought  to  be  laid  out  of  the 
f  oeftion ;  that  he  was  inclined^  upon  the  wholci  to  think  the  con- 
veyance in  1708  was  at  firft  an  abfolute  conveyance.  The  agree* 
aent,  in  17109  for  the  repurchafe,  (hewed  it  was  not  redeemable 
at  firft  •,  the  acquicfcence  of  fixteen  years  upon  C/s  poflellioni  was 
aftrong  evidence  of  it ;  and  his  Lordihip,  upon  the  circumftances 
of  the  cafe,  affirmed  his  Honour's  decree* 

So,  lands  in   IVaUs  were  mortgaged  for   400/.  and   after-  Coafwordi 
wards,  neither  principal  nor  intereft  being  paid  at  the  time  limited,  ^"  9/^^^^ 
the  mortgagee  brought  an  ejeftment,  got  pofieffion  of  the  pre-  ll?J^u  is! 
Biifcs,  and  then  obtained  a  releafe  of  the  equity  of  redemption  *  £<)•  Ca. 
from  Ac  mortgagor,  upon  payment  of  350/.  more  }  a  note  was  ^^''SJS- 
{iven  at  the  time  of  executing  the  releafe,  that  the  releafee,  on  j  Bro«n*s 
payment  of  the  750/..  and  all  charges  of  repairs  within  a  year  by  P»i.Ca. 
tberclcafor,  fliould  fell  and  convey  to  him  the  premifes.     Payment  '^* 
laTingbcen  neglected  for  (ixteen  yearsj  redemption  was  not  allowed, 
tk  note  being  confidered  as  an  original  agreement  between  the 
parties  to  fell  and  convey  the  premifcs  upon  the  terms  therein 
nendoncd,  but  not  that  the  releafor  fliould  be  at  liberty  to  re- 
deem the  fame*  J 

But  if  a  man  borrows  money  of  his  brother,  and  agrees  to  Vera.  193. 
Bake  him  a  mortgage,  and  that,  if  he  has  no  iflue  male,  his  bro-  {""i^^^' 
ther  ihall  have  the  land  ;  fuch  an  agreement,  made  out  by  proof, 
'  will  be  decreed  in  equity. 

^.,  in  confideration  of  1000  A,  made  an  abfolute  conveyance  to  Vern.  7. 
i.  of  the  reverfion  of  certain  lands  after  two  lives,  which,  at  that  *'♦•  *3*» 
time,  were  worth  little  more ;  and  by  another  deed,  of  the  fame  v/coXni, 
>  date,  the  lands  were  made  redeemable  any  time  during  the  life  of  iVent  364. 
the  grantor  only,  on  payment  of  1000/.  and  intereft^  A.  died,  ^^^f^^^ 
not  having  paid  the  money  $  and  it  was  held  by  my  Lord  Nottwg^  ihac  Lord 
^,  that  his  heir  might  redeem,  notwithftanding  this  re(lri£live  Noith*i 
Claufe  5  and  that  it  was  a  rule,  ofice  a  mortgage  and  always  a  mcrt"  ^^^ 
tfg^t  and  that  B.  might  have  compelled  A,  to  redeem  in  his  life-  the  Hooft 
^1  or  have  foreclo^d  him»    liutj  on  a  re-hearings  Lord  Keeper  ^  ^^^ 
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^tfr/A,  rcverfed  the  decree  on  the  circumftances  of  this  cafe ;  for 
it  appeared  by  proof,  that  A.  had  a  kindnefs  for  B.<^  and  that  he 
had  married  his  kinfwomani  which  made  it  in  the  nature  of  a 
marriage  fettlement :  he  likewifebcld,  that  B.  could  not  have 
compelled  A.  to  redeem  during  his  life,  which  made  it  the  more 
ftrong. 

[Another  exception  hath  been  made  to  this  general  rule, 
namely,  where  a  conditional  conveyance  is  made,  to  be  void  upon 
payment  of  a  fum  certain,  within  a  ftipulated  time,  in  contempla- 
tion of  a  fettlement,  or  family  provifion.  Thus,  A,  fcized  of  a 
copyhold  in  fee,  furrendered  it,  upon  his  marriage,  to  the  ufe  of 
himfelf  and  his  wife  in  fpecial  tail,  remainder  to  her  in  fee,  upon 
Condition  that,  if  he  paid  50/.  at  a  day  certain,  to  the  daughter 
that  the  wife  had,  then  the  whole  furrender  would  be  void;  The 
day  elapfed,  the  50/.  not  paid,  and  thehufband  died  without  ifTue. 
On  a  bill  to  redeem,  brought  by  his  heir  againft  a  purchafer  from 
the  wife,  the  defendant  pleaded  that  he  was  a  purchafer  for  a 
valuable  confideration  without  notice ;  and  it  was  refolved,  that 
this  was  not  originally  defigncd  for  a  mortgage,  but  that  the  party, 
1^  fettling  it  thus,  had  left  it  in  his  ele£lion,  either  to  perform  the 
condition  by  paying  the  money,  or  to  let  the  fettlement  ftand  \  he 
had  chofen  the  latter,  and  the  plea  was  allowed. 

One,  upon  his  marriage,  covenanted  that  his  wife  fliould 
be  paid  1000/.,  within  two  years  after  his  death,  and,  for  per- 
formance thereof,  entered  into  a  ftatute  \  but,  prior  to  the  co- 
venant and  ftatute,  he  had  mortgaged  part  of  the  lands  for  500/. 
for  certain  years.  Afterwards  he  devifed  thefe  lands  to  his  wife 
and  her  heirs,  if  the  1000/.  were  not  paid  to  her,  according  to  the 
marriage-covenant,  (he  paying  off  the  faid  500/.  He  died,  leav- 
ing his  wife  executrix,  to  whofe  hands  aflets  came;  the  1000  A 
not  being  paid  to  the  wife,  (he  paid  off  the  500  /.  and  had  the 
mortgage-lands  afiigned  to  her.  She  then  conveyed  over  the 
mortgage-lands  in  fee  by  fine  and  deed.  The  queftion  was. 
Whether  the  heir  of  the  covenantor  could  redeem,  paying  the 
1000/.  and  the  500/.  with  intereft  upon  difcount  of  the  profits  ? 
And  the  Lord  Chief  Baron  was  of  opinion  he  could  not ;  for  the 
devife  to  the  wife  was  abfolute,  if  the  1 000  /.  were  not  paid  at  the 
time  appointed. 

A  diftinfiion  hath  been  likewife  taken,  between  mortgages,  and 
defeazible  purchafes,  fubjefl:  to  repurchafes  within  a  time  limited^ 
where  the  intereft  is  taken  by  way  of  rent-charge ;  for,  in  the  latter 
cafes,  the  ftipulations  made  between  the  parties  muft  be  ftri£t] j 
adhered  to,  or  the  eftate  of  the  grantee  will  become  abfolute. 
Thus,  /•  S.  granted  a  rent-charge  in  fee  of  48  /.  a  year  to  A,  upon 
condition,  that  if  /.  S.  (hould,  at  any  time,  give  notice  to  pay  in 
the  conlidcration-money  (being  800/.)  by  inftalments,  wx.  100 /• 
at  the  end  of  every  fix  months ;  and  (hould,  purfuant  to  fuch 
notice,  pay  the  fame  and  intereft  at  any  time  during  his  lifetime^ 
then  the  grant  to  be  .void.  There  was  no  covenant  for  /.  S.  ta 
pay  the  money,  and  the  rent-charge  was  much  lefs  than  what  the 
intereft  came  to  (intereft  being  then  ^per  cent.)  \  B.  had  conveyed 
'  it 
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I 
k  over  after  7.  5.'s  death,  to  a  purcbafer  tvki  cdUttral frcurity  Ibf 

quiet  enjoyment,  and  the  purchaftr  had  afterwards  made  a  mar« 
.  ri^  fettlcmenc  upon  it.  The  queftion  was.  Whether  it  was  le- 
dccmabie  after  Hxty  years  ?  And  it  was  decreed]  by  Lord  Cooper^ 
tbt  it  was  not.  His  LordChip  obferved,  it  was  material  (hat  at  tbc 
time  of  making  the  mortgage,  intereft  was  at  %per  cent.y  the  rent* 
ckige,  therefore,  was  much  lefs  than  the  intereft  of  the  montry  | 
confcquently,  the  payment  of  the  rent-charge  could  not  be  taken  at 
the  payment  of  the  intereft  ;  that  feveral  circumftances  occurred 
in  this  cafe,  which,  though  each  of  them  iingly  might  not  be  of 
force  to  bar  the  redemption,  yet,  joined  together,  were  ftroug 
enough  to  prevail  over  it ;  that  the  mortgagee  fietned  to  have  allowed 
€  confdtrati&n  for  purchafing  the  equity  of  redemption  after  the 
death  of  the  mortgagor  \  firft,  by  taking  the  rent  of  48  /•  per 
Mflirm;  fecondly,  by  agreeing  to  have  his  money  by  inftalmentsi 
dixrdly,  by  leaving  it  only  at  the  ele£bion  of  the  mortgagor, 
whether  he  would  'redeem  or  not ;  that  there  could  be  no  reafon 
gifen  why  fuch  a  contingent  right  of  redemption  might  not,  upon 
iair  and  equitable  terms,  be  purchafed ;  that  length  of  time,  where 
&  great  as  in  the  prefent  cafe,  was  a  good  bar  of  redemption  of  a 
icnt-chaige,  as  well  as  of  land ;  and  that  the  mortgagor  was  not 
bound  to  pay  the  money  by  any  covenant. 

The  reporter  obferves  upon  the  laft  cafe,  that  it  was  thought 
ki^  of  time  was  the  principal  objeAion  to  the  redemption ; 
hit|  in  the  cafe  of  Mellor  v.  Lees^  which  came  on  before  Lord  t  Atfc,  \i^i 
Qiancelloar  Hardmcke^  upon  an  appeal  from  the  rolk,  the  doc- 
tiioe  that  fuch  limited  agreements  for  redemption,  or  rather 
lepurchafe,  were  legal,  was  confirmed.  In  this  cafe  a  mor^ge 
vas  made  of  an  eftate  by  the  plaintiff's  grandfather,  Thomas 
Mjdkr^  in  16S9,  to  John  and  James  Whitehead:  the  Whiteheads 
afterwards,  on  the  5th  of  June  1689,  mortgaged  die  fame  eftate 
to  Cartnvrigbt  and  Haywood^  and  their  heirs,  for  fecuring  200  A,  to 
vhich  Thomas  and  his  fon,  John  Mellor^  were  parties ;  and  Cart» 
Wright  and  Haywood,  in  order  to  iecure  themfelves  the'  intereft, 
asade  a  leafe  to  the  plaintiff's  father,  and  to  his  affigns,  dated  the 
i2ch  of  June  1689,  for  five  thoufand  years,  at  the  rate  of  12  A  a 
year,  for  the  three  firft  years,  and  10/.  a  year  for  the  remainder 
of  the  term  ;  and  iff  in  thefpace  of  three  years ,  the  200/.  was  paid 
vith  intereft,  then  the  premifes  were  to  be  reconveyed.  Receipts 
had  been  given  fometimes  for  intereft,  and  fometimes  for  a  rent- 
charge;  the  laft  receipt  was  in  1730^  The  200  A  lent,  was 
JDooey  left  under  one  Sutton*^  will  in  1687,  and  direded  to  be  laid 
out  in  the  purchafe  of  lands  in  fee,  in  Lancajhire  or  Chefbire ;  the 
itots  to  be  applied  towards  clothing  twenty-four  aged  and  need]f 
kwfekeepers.  The  eftate,  at  the  time  of  the  mortgage,  was 
worth  500/*  only,  but  was  now  valued  at  900/.  The  plaintiff, 
oathe  7,0^  January  1738,  had  given  notice  that  he  would  pay  in 
the  money ;  but  the  defendant,  a  new  truftee  of  the  charity,  had 
lefufed^to  take  it,  infifting  that  it  was  an  abfolute  purchafe.  And 
it  was  fo  decreed  by  Fortejcue^  Mafter  of  the  Rolls,  which  deeree 
was  up(»  aj^al  to  me  ChanceUour  confirmedi  hisLordOiip  faying, 

that 
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that  Ac  bin  was  proiw^difmiffcd  at  the  Rolls,  not  fo  mach  upos 

genei al  ruka»  »&•  upon  the  particular  circumftanccs  of  the  catbt 

and  the  ^mSitiidr  of  it  to  the  cafc  of  FWr  ▼.  Ltoington. 

t»fcirgh  V.      It  feemsy  from  the  determinatioir  in  the  cafe  of  Tnjburgh  and 

Zchiin  cc  al.  M^Namara  v.  Sir  Robert  EcUin  wt  al.  that  fiich  a  contraa  refpea- 

Fart^cIL*    ing  lands,  limitiDg  the  payment  of  the  money  advanced  and  m- 

r4^  tcreft  thereupon  to  a  particular  period^  would  be  conCdered  in  the 

nature  of  a  conditional  purchafej  and  no  rcdcroption  aBowci 

thereof)  after  the  time  ftipulated. 

Tbfs  cafe  came  before  the  Houfe  of  Lords  upon  an  appeal  from 
a  decree  made  by  thclA)rd  Chanccllour  of  Ireland^  in  the  year  1 732, 
on  the  following  circumftanccs,  viz.  King  Jamis  I.  by  his  letters 
patent  under  the  great  feal,  dated  the  17  th  of  June  1608,  granted 
divers  lands  to  John  King  and  John  BingJey,  and  their  affigns,  for 
1 16  years,  to  commence  from  the  i8th  of  May  then  laft  paft,  at  a 
certain  ycarty  rent.    The  refidHC  of  this  term,  by  deed  dated 
the  26th  of  May  \6j'ji  became  vcftcd  in  John  Tajburgh^  father  of 
Henry  Tafburgby  the  appellant  in  the  caufc.     King  Charles  I.  by 
his  letters  patent,  dated  the  25th  of  March  1647,  granted  the 
fame  prcmifes  to  Sir  Maurice  Eujiace  and  his  heirs  at  a  like  rent, 
but  without  reciting  or  taking  any  notice  of  the  term  of  n6  years. 
Sir  Maurice,  by  his  will  dated  the  20th  of  Jufie  1665,  devifcd  the 
premifes,  inter  alra^  to  his  nephew  Sir  John  Euftace  in  fee  5  who 
by  virtue  thereof,  or  as  heir  at  law  of  the  tefrator,  became  entitled 
to  the  revcrfion  and  inheritance  of  the  premifcs,  expedant  on  tlie 
determination  of  the  term  of  1 1 6  years.    The  premrfes  being  only 
of  the  clear  yearly  value  of  200  /.,   Sir  John^  in  confKleration  of 
aoo/.,  paid  him  by  the  faid  John  Tajburgh,  did  by  leafc  and  re- 
kafc,  dated  the  30th  and  3111  of  May  1681,  grant   and  convey 
,  the  fame  to  Charles  Tajhurgh  and  his  heirs,  in  truft  for  John 
Tajburgh\  in  which  indenture  of  releafe  there  was  a  provifo  to 
the  following  eflFca,  via,  that  if  Sir  John  Eujtace^  his  heirs,  cxccu- 
tors,  or  adminiilrators,  ihould  pay  to  Charles  Tajhurgh^  his  execu- 
tors, adminiftrators,  or  affigns,  at  the  end  of  five  years,  to  be 
accounted  from  the  date  of  the  rckafe,  the  fum  of  2co  /.  with  full 
kitercft  for  rfie  fame,  at  the  rate  of  10/.  per  cent,  per  annum^ 
according  to  the  cuftom  of  the  kingdom  of  Ireland  \  that  then  it 
ihould  be  lawful  for  him  and  his  heirs,  into  the  premifes  to  re- 
enter, and  the  fame  to  repoflefs  and  enjoy  as  in  bis  and  their 
former  right.    But  if  Sir  John,  his  heirs,  executors,  or  admini- 
ftrators, ihould  fail  in  payment  of  the  money  with  tntereft,  at  the 
time  limited,  that  then  the  eftate  of  the  laid  Charles  Ta/hurgh 
ihould  be  abfolute  and  indefeazible,  as  well  in  equity  as  in  )avr  ; 
and  that  Sir  Jdjn^  his  heirs  and  afligns,  (hould,  on  failure  of  pay- 
ment as  aforefaid,  be  for  ever  debarred  from  all  right  and  relief 
in  equity,  againft  the  tenor  of  the  faid  releafe.     AvA  Sir  John  did 
thereby,  for  himfelf  and  his  heirs,  releafe  unto  Charles  fa/burgk^ 
bis  heir«  and  afligns  for  ever,  all  his  right  in  equity  to  redeem  the 
premifes,  in  cafe  of  failure  of  payment  as  aforefaid :  and  there  was 
no  covenant  in  the  deed,  on  the  part  of  the  grantor,  to  repay  the 
200  A,  or  the  intereft  chereofi  as  is  ufual  in  mortgages.    The  five 

years 


jeanineiitioned  In  the  provifo  being  eUpfed,  and  no  part  of  the 
200/.,  or  the  intcreft  thereof  having  been  paid,  John  Tajhurgh 
(hafing  no  remed j  at  law  to  compel  the  payment^  the  eftate  being 
only  a  rererfion  expedlant  upon  the  determination  of  a  term  cS 
which  there  were  then  43  years  unexpired)  exhibited  a  bill)  in 
Afri  Z687,  ^"^  ^^  name  of  Charlet  Ta/burgk^  againft  Sir  Johti 
htjiacii  fecting  forth  the  nature  of  the  conveyance,  and  pr&ying 
pafmcnt  at  a  certain  day,  or  that  tlie  conditional  eftate  of  CharUf 
Ttfiurgb  in  the  premifes  (in  cafe  it  (hould  be  adjudged  to  be  a 
drfeazible  or  redeemable  eftate)  (hould  be  made  abfolute  to  hioi 
ifld  his  heirs ;  and  that  in  that  cafe  Sir  John  Euftact  might  be  fore* 
dofcd  of  ail  right  or  equity  of  redemption  of  the  premifes,  and 
night  make  farther  abfolute  conveyances  and  afluraiyces  to  the  faid 
Qjr/tf  Tajburgb^  according  to  the  tenor  and  true  meaning  of  the 
iodentarcs  of  leafe  and  releafe*     Sir  John^  being  fenred  with  a 
jiApttna  to  aafwer  this  bill,  ftood  out  all  procefs  of  contempt  to  a 
fequeftration,  and  in  May  1688^  appeared  by  his  fix  clerk,  and 
prayed  a  commiflaon  for  taking  his  anfwer  in  England^  which  was 
granted  by  confent.     Bfit  it  was  ordered  that,  unlefs  the  fame  was 
returned  by  die  aad  of  June  following,  the  caufe  fhould  be  fct 
down  to  be  beard,  and  the  bill  taken  pro  confijg.    Sir  John  having 
negleQed  to  anfwer  at  the  time  limited,  farther  time  was  given 
him ;  but  be  ftill  negle£ting  to  anfwer,  a  decree  was  made  the 
u^  December  1688,  that  he  fliould  be  foreclofed^  unlefs  the  prin* 
dpal,  intereft,  and  cofts  were  paid  before  the  i  ith  December  1689. 
iiifxw%x6A2\v  John  Entftace  returned  to  Ireland f  and  lived  until 
the  year  1706,  when  he  died  without  iflue ;  but  he  never  took  any 
one  ftep  to  impeach  thefe  proceedings  or  decree  i  nor  did  he  ever 
attempt  to  fcek  a  redemption  of  the  premifes,  but  acquiefced 
noder  the  decree  for  18  years.     Henry  Ta/burgh,  the  appellant, 
lucceeded  to  his  eftate  on  the  death  of  his  father,  in  1691,  and 
entered  thereupon*     And  not  imagining  that,  after  an  acquief* 
ccnce  of  34  years  under  the  decree,  any  perfon  would  fdt  up  a 
cbim  thereto  under  Sir  Jphn  Eu/iare,'hc  by  indenture,  dated  tho 
^ii  of  April  172a,  in  confideration  of  a  fine  of  300/.,  demifed 
the  fame  to  the  appellant  George  M^Namara  for  the  term  of'3t 
years,  at  the  clear  yearly  retit  of  250/.   But  the  value  of  lands 
m  InUfii  rifing  conifiderably,  a  bill  was  exhibited  in  the  court  of 
Chancery  there,  in  September  17231  bv  feveral  perfons  in  right  o£ 
dieir  wives,  (nieces  and  cohcireiTes  oi  Sir  J^n  Eujlace^)  alleging, 
Aat  the  decree  of  forcclofure  was  obtained  by  fuiprife,  fraud, 
ttd  impoGtion;   and  praying    it  might  be  reverted.     After* 
wards,  in  April  1729,  the  appelL.nt  Henry  put  in  a  plea  and  anfwer 
to  this  bill,  (which  having  abated,  they  claimed  a  right  to  revm,) 
iaCfting  on  the  title  as  before  fet  form  ;  and  farther  pleading  the 
ktfe  and  releafe  executed,  in  1681,  by  Sir  John  Eunice ^  the  de« 
cbfadon  of  truft  executed  by  Charks  Ta/burgh^  the  decree  of 
ibreck>fare,  and  the  proceedings  had  in  that  caufe,  and  the  great 
kifdi  of  time  and  acquiefcence  under  that  decree.    And  George 
MQtamsra  denied  notice  of  the  refpondents'  titlct  and  infifted, 
dat  he  vas  a  pnxchalexi  for  a  TalaaUe  confidetationj  of  his  faid 
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term  without  any  notice.  But  it  was  decreed,  that  upon  tKe  r^ 
fpondents  paying  the  appellant  Henry  the  principal,  intercft,  and 
cofts  due  to  him>  he  (hould  reconvey  the  fame  ^  and  as  to  M^Na* 
tnara^  an  iflue  was  direfled  to  be  tried,  whether  he,  at  any  time, 
and  when,  had  notice  that  the  coheirefles  of  Snr  John  Euflace  had 
or  claimed  any  and  what  right  to  the  lands  in  queftion,  after  the 
leafe  to  King  and  Btngley  fliould  expire?  From  this  decree  aq 
appeal  was  brought,  when  it  was  ordered  and  adjudged,  that  the 
proceedings,  orders,  and  decrees  complained  of  by  the  appellant 
ihould  be  reverfed,  apd  the  refpondents'  bill  dirmiired.3 
Ytttti,  But  though  thefe  and  fuch  like  reftriflions  are  relieved  againft^ 

cfc«t.  i6a    fQ  make  them  anfwer  the  primary  intention  of  the  parties  ;  yet,  if 
]pgj  ».  ox.  ^^  ^jj  3  mortgage  lends  money  at  5  /.  per  sent,,  but  agrees  in  the 
deed,  that,  if  the  money  were  paid  within  three  months  after  it 
became  due,  he  would  accept  of  4  /.  per  cent.,  and  the  mortgagor 
negleAs  to  pay  the  intereft  witliin  the  time,  equity  will  not  relieve 
him,  but  he  muft  pay  5  !,per  cent.;  for  though  the  court  relieves 
againft  unreafonable  penalties,  yet  this  is  not  fo,  for  the  mort- 
gagee might  have  refufed  to  lend  his  money  under  5  /.  per  cenu 
Ctun.  Rep.       So,  if  the  mortgagee  devifes,  that  the  mortgagor  (hould  be  r&»- 
1*-  mitted  part  of  his  mortgage-money,  provided  he  pays  the  principal 

and  interefl:  within  three  days  after  his  deceafe  \  if  the  condition 
be  not  performed,  the  remittance  is  loft ;  becaufe  this  being  a 
voluntary  bounty,  and  not  ex  debito  juftiti^y  the  party  muft  take  it 
as  it  is  limited,  for  cujus  ejl  dare^  ejus  efl  difponerej  and  the  court 
cannot  relieve  in  this  cafe  after  the  day. 
9Sjdk.449.       But  where  in  a  mortgage  there  was  a  provifo,  that,  if  the  in- 
F*-  ^'^^   tereft  was  behind  fix  months,  then  the  intereft  (hould  be  accounted 
LordYw-^*  principal,  and  carry  intereft;  this,  by  my  Lord  Cowper^  was  de- 
flwuth.         creed  to  be  a  vain  claufe,  and  of  no  ufe ;  and  he  faid,  that  no  pre- 
^hl\\V'  ^^^^^^  ^^^  ^^^^  carried  the  advance  of  intereft  fo  far ;  and  that  an 
».  EvLis       agreement,  made  at  the  time  of  the  mortgage,  will  not  be  fufiE- 
S.P.  cient  to  make  future  intereft  principal ;  but,  to  make  intereft  prin- 

cipal, it  is  requifite  that  intereft  be  firft  grown  due,  and  then  an 
agreement  concerning  it  may  make  it  principal. 
Strode  ▼.  [But  where,  on  a  hill  to  foreclofe  a  mortgage,  the  intereft,  by 

^v  ^"*  6  *^^  deed,  was  to  be  5  per  cent. per  ann.,  payable  half-yearly,  and 
Hones  V.  if  "0^  P^id  hy  the  fpace  of  two  months  after  the  time  of  payment, 
Wyfe,  tien  to  be  raifed  to  5  /.  lox.  per  cent,  per  ann.  for  increafe  of  in- 

|Y"""  *^9-  tereft  ;  the  intereft  being  run  greatly  in  arrear,  the  queftion  was> 
jbiaynard.      After  what  latc  it  (hould  be  computed  on  redemption  of  the  mort- 
5  Aiki  5»o.  gage  ?  And  it  was  decreed  to  be  computed  at  the  rate  of  5  per 
cent,  per  ann.  only  :  for,  where  the  intereft  was  to  be  increafed,  if 
not  paid  at  the  day,  that  was  but  in  the  nature  of  a  penalty,  and 
relievable  in  equity. 
Mtrqttis  of       But  it  feems,  that  if  there  be  a  covenant  for  payment  of  the 
Halifax  V.     additional  ipercent.^  the  court  will  not  relieve  againft  it.     Thus, 
sVmu  I'sv  where  money  was  lent  on  mortgage  at  ^per  cent,,  and  the  mort- 
gagor covenanted  to  pay  6  per  cent,  if  he  made  default /m  payment 
of  mtereft  for  the  fpace  of  fixty  days,  after  the  time  of  payment ; 
Ifhe  court  decreed  J  that^from  default  made^  the  mortgagor  fhould 

5  p»y 


psjtpercmi.s  for  tliat  this  covenant  was  the  agreement  of  the  Preach, 
(iirties,  and  not  to  be  relieved  againd  as  a  penalty.  '^'* 

Andy  if  an  indulgence  be  given  by  the  mortgagee,  fuch  agreie-  Burton  ctaL 
ncnt  will  be  good  to  raife  the  intereft,  upon  the  ground  of  forbear-  ^'n  **JJ^^* 
aoce;  foch  additional  intereft  not  being  conQdered,  in  that  cafe,  p«iLCa.68. 
ts  a  penalty,  but  as  a  liquidated  fatisfadion  fixed  and  agreed  upon 
by  the  parties.     So,  where  a  mprtgage  was  given,  in  Ireland^  to 
tniftees,  by  way  of  fecuring  debts  to  creditors,  and  no  money  ac- 
tually padcd,  but  the  fum  nominally  lent  was  to  be  paid  by  inftal- 
Bents ;  an  agreement  that  the  intereft  of  thofe  fums  fliould  rife, 
oa  non-payment  at  the  time  appointed,  or  within  three  weeks  af- 
ter, from  5  to  8  per  cent,^  was  iield  good,  upon  an  appeal  to  the 
Honfe  of  Lords. 

And,  in  a  fimilar  cafe,  where  a  long  arrear  of  intereft  had  ac-  Biowbt* 
cmcd,  and  the  mortgagee  had  fent  an  account  thereof  to  the  ^'i'^^jj""* 
ECTtgagor,  who  returned  an  anfwer,  admitting  the  account,  de^  65»\ 
ping  forbear afice,  and  promifing  to  make  fatisfadlion  for  the  fame  \ 
Lord  Chancellour  Parker  allowed  the  additional  i  per  cent,  referved, 
2s  a  iatisfaction  ;  faying,  that  though  the  provifo,  obliging  the 
party  to  pay  6 per  cent,^  was  generally  looked  upon  as  a  penalty, 
and  in  ierrorem^  and  tlierefore  to  be  relieved  againft,  if  only  a  very 
(bort  lapfe  had  happened ;  yet  it  might  not  be  relievable  againft, 
in  cafe  of  a  long  arrear  of  intereft  ;  and  that  if  no  refervation  of 
6  per  cent,  had  been  made,  and  a  great  arrear  of  intereft  had  in- 
ccrred,  the  court,    on  fuch  a  promife,  in  writing,  to  make  a 
(atisfadion  for  forbearance,  would  have  given  the  mortgagee  fomc 
allowance  in  that  refpeci.] 

(C)  Of  the  Nature  of  a  Mortgage,  as  to  the  diftindl 
Interefts  of  the  Mortgagor  and  Mortgagee. 

'pHE  mortgagor  before  forfeiture,  and  whilft  it  remains  un-  [W  The 
^  certain  whether  he  will  perform. the  condition  at  the  time  ™ortgigor 
limited,  or  not,  hath  the  legal  eftate  in  him :  alfo,  after  forfeiture  fidHlTtn* 
ht  hath  an  equity  of  redemption  ;  fo  that  he  is  ftill  confidered  as  the  nature 
o^-ner  and  proprietor  of  the  eftate,  until  the  equity  of  redemption  ^!^  J^j^ij"?^' 
be  foreclofed,  and  therefore  may  make  [a)  leafes,  or  {b)  any  fettle-  foiiowJ,  that 
ttcnt  thereof,  which  will  bind  his  equity  of  redemption.  if  he  maket 

a  ieafe  fab. 
%KBt  to  the  mortgage,  the  mortgagee  may  treat  the  leiTee  at  a  wrong -doer,  or  not,  at  his  eledii'^n* 
Crija.  66o.  Cro.  Car.  303.  If  the  inortgagee  permica  the  leiTee  to  enjoy  bit  Ieafe,  the  mortgagor 
■A7>  thenccfbrth,  be  considered  as  a  receiver  of  the  rent,  or,  in  fome  fort,  a  truftce  for  the  mortgagee, 
*bo  Bsy  at  any  time  countermand  the  implied  auihority,  by  giving  notice  to  the  tenant  not  to  pay  the 
RariB  the  mortgagor  any  longer,  i  Atk.  606.  But  if  the  mortgagor  eledt  the  other  alternative,  the 
kfiee  nay  be  torned  out  by  an  eje^ment,  he  being  in  under  a  perfoa  who  had  no  power  to  under* let« 
Wt  fobbed  to  ew\€t\on  by  the  mortgagee.  Keech  v.  Hall,  Dougl.  21 .  But  if  there  is  tenant  from  year" 
to  |t«,  and  th^  LaodlOfO  mortgages  pending  the  year,  the  tenant  is  entitled  to  fix  months  notice  from  the 
«or:gag'>c.  Birch  ▼.  Wright,  i  Term  Rep.  378.— —Though  the  tenant  be  in  pofleffion  under  a  \^ASg 
^joi  to  the  mortgage,  yet  the  mortgagee,  after  giving  notice,  is  entitled  to  the  rent  in  arrear  at  the  time 
^^  Docke,  at  well  as  to  what  fluill  accrue  afterwards,  and  he  may  diftrain  for  it  after  fuch  notice. 
MoA  V.  G^liaiofe,  Dougl>  179.]— .(^)  It  is  faid,  that  a  tenant  in  tail  of  an  equity  of  redemption,  may 

^cviKitfbr  payment  of  debu.     Vern.  41.     Turner  v.  Gwinn. [A,  being  feifed  of  the  lands  in 

^aeftioB  in  fix,  mortgaged  the  fame  for  two  feveral  terms  of  1000  years  each,  and  afterwards  made  hi« 
*ili^  b|r  «faidifae  det iled  thofe  Uadi  to  L.  L.y  hit  heir  ac  law,  aad  to  the  beirt  male  of  hit  body,  remain- 
der 
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4irt»^.  mrlilr»«iik  coaiifi|c8t  ilMilfiJcrf  to  bit  firil  and  odier  Ibni  in  tail,  rnaahder  to  C  l>. 
lift|  wiih  rcnMindcr  to  bit  fiii  ao4  other  font  in  caul,  reoMinder  to  iiit  own  right  heir*,  nod  dii 
JlAetwardi  L  !••  Mn(  failed  of  the  landt  in  ^ucftion  under  the  will,  and  alfo  of  o'Jier  land*  in  f«e  « 
-vtry  Goofidcfralile  fcarly  vidoc,  madt  Us  will,  by  which  he  bequeathed  to  his  mocber  the  ft.a|  of  «oo< 
and  then  dke£lcd  and  af  pointed,  that  bit  eiocotor  IbooM  yaj  off  and  difcharge  all  mortgagca  aad  iac  a 
brancea  Uid  and  charged  upon  bis  eAaie  in  Suflei,  being  tbt  landa  in  qocftion,  and  paricolajy  OKnlioj 
the  two  aforefald  mott^ages  for  years«  and  tben  directed  and  appointed  tbac  tbe  faid  fevera]  mortig 
lealiea  fliould  be  kept  on  icNic  i  and  op  oo  paymcac  of  the  fererat  fums  of  mooey  due  upon  tbe  faoae,  dbo 
be  afligned  by  tbe  taorrgageea to  hia  motbcr  damclf.  S.,  Ibr  ber  Ible  ofe  and  benefit,  during  tbe 
ibarader  of  tbe  ic«eral  temsy  ia  tbe  did  fever^  mort^^et  codlatned  \  and  farther  devifed  a  yearly  rr 
cbarge  of  lOo/.  to  hitmoibcr  for  life,  to  be  iOuing  Ant  of  all  hit  manors,  &c.  in  the  federal  coottt*e 
Hertford  and  Bedford.  Then  tbe  Will  went  on«»*<  and  aa  for  and  cooeeming  all  and  every  my  oinm 
^  mdruaget,  lands,  tenements,  and  bcteditamants,  wh'ch  I  tbe  faid  L.  L,  am  now  Csifed  of  in  lavi 
**'  equity,  or  wbich  I  bavr  a  p  >wer  t>  give  or  cbarge,  I  do  give  and  difpofe  the  fioie  in  manner  foU^ 
'*  iog''«'and  then  be  appointed,  that  If  Sut  wife  proved  with  chili,  and  fuch  child  Otould  be  a  ftw,  t 
bis  fon  ibould  have  all  bia  aforcfaid  manon,  dec',  in  tall,  lemainder  to  his  coufin  IT.  L.,  tbe  defend 
in  the  original  caufe,  and  to  bit  heirs  t  And  if  the  faid  after-born  child  ihimld  prove  adioghter, 
appointed  that  5000/.  Ihoold  beraifod  out  of  the  profits  of  hi?  faid  e-late  f3r  fucb  djughter  ;  sod  If 
wife  were  not  with  child  at  the  time  of  his  deaths  tben  he  devlfed  all  his  faid  manors,  &e.  to  his  1 
cottlin  XT.  L.,  and  hU  tairs  /or  ever.  The  teftator  died,  bit  wa/e  not  hiving  been  with  child*  5. 
nd  G.  />•  both  died  without  llTue.  Tbto  the  plaintiff,  at  repiefentative  to  dame  M.S,  brought  a  fa 
praying  an  alignment  of  jtbofe  termt)  end  tbe  defendant  brought  a  coft  bill,  praying  to  be  let  ia  to 
deem  as  deviCec  of  the  leverfion  by  tbe  will  of  L,  L.  And  the  queftion  was»  Whether  the  equity  oT 
demptioo,  which  tfaetflbitor  had,  incident  to  the  leiwrfioa  la  fee,  at  heir  at  law  of  the  mortgagor*  1 
levered  from  the  revrriton  by  the  devile^  and  given  to  daoie  M.  $•%  and  fo  thole  teiros  veiled  in  her  ii 
deetnable  by  tbe  devtiee  of  the  reverfion  ?  or,  whether  diofe  terms  were  devifed  to  her  only  as  fecurii 
Ibr  tbe  ortgiaal  mortgage-money,  and  fe  fubjoft  to  be  lodeemcd  by  him,  that  Ibould  have  the  Inbcs 
ance  >  And  it  was  decreed  by  the  LordChancellour,  King,  nAiled  by  Lord  Chief  Juftjce  Raymond,  a 
Mr.  Tuilice[)eaton»  that  thedeyifeeof  thereverfien  under  the  will  of  L»S.,  I^uld  be  let  into  redcei 
for  that  the  tfftator  did  not  otberwiie  intend  thefe  moitgaget  for  bit  mother,  than  as  fecuritics  tat 
nnch  money*    Amborft  v.  Litton,  Fitsg.  99.] 

Sid.  460.         Therefore,  if  a  man  mortgages  his  landt  ^^d,  as  is  ufiial,  (I 
h^^A.     continues  in  pofleflion,  and  levies  a  fine,  and  five  years  pafs,   y 
Cardu'xoi.  the  mortgagee  b  not  barred ;  for  though  the  mortgagee  be^ 
4I4-  reality^  out  of  pofieflioni  yet  when  that  is  done  by  the  confent 

both  partieSf  and  the  nature  of  the  contra£t  requires  it  fliotild  I 
fo  wmle  the  intereft  is  paid,  it  is  againft  the  original  defign  of  tl 
contract  that  any  ^Gt  of  the  mortgagor,  except  the  payment 
the  money,  (hould  deprive  the  mortgagee  of  his  fecurity,  and  is  1 
lefs  than  a  fraud,  which  the  law  will  not  countenance. 
Mm*  13s*       And  as  the  mortgagor,  being  -confidered  only  as  tenant  at  m 
491'^***      to  the  mortgagee,  cannot,  by  his  aA,  defeat  the  intcrcft  of  tl 
mortgagee,  odierwife  than  by  payment  of  the  mortgage-mont;] 
fo  neither  can  the  mortgagee  defeat  the  mortgagor  of  his  cqok 
of  redemption :  therefore,  if  a  mortgagee  in  fee  fuffers  a  recovei 
this,  even  at  law,  fliall  not  bind  the  mortgagor's  right  of  entc 
upon  performance  of  the  condition.     But  if  the  mortgagor  h^ 
been  a  party  to  the  recoverv,  then  his  right  had  been  bound,  n 
only  on  account  of  the  recompence  in  value,  but  becaufe  he 
eftopped  by  the  recovery  to  claim  tr.e  land  againft  the  recoveri 
or  his  heirs,  when  he  was  cniled  in  before  the  judgment  given  i 
deJFeat  his  title,  and  could  not  do  it. 
Plow.  373*        So,  if  a  mortgagee  be  diflcifed,  and   the  diflcifor  levy  a 
••  and  five  years  pafs  aftf  r  rlie  proclamations,  though  the  mortgaj 

is  hereby  barred,  yet,  if  the  n^ortgagor  pay,  or  tender  his  moi 
he  h*iS  five  years  to  profecute  his  right,  by  the  fecond  favingj 
the  (latute  of  4  /f.  7,  c.  24.  becaufe  his  title  did  not  accrue 
payment  uf  the  money* 
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And  as  the  mortgagor,  till  the  equity  of  the  redemption  be  fore-  Prcced. 

dofedy  is  confidered  as  owner  of  the  land,  it  was  ruled,  where  a  ^}^^'  7»- 

bill  for  a  redemption  was  brought  againft  a  mortgagee  in  poflcf-  i;,orr"4or 

fion,  and  a  decree  accordingly,  that  the  mortgagee,  before  the  ac-  ftaiiprcfent, 

count  taken,  having  prcfented  to   a  church  that  became  void,  ?*;.^^"y«^* 

ihould  revoke  his  prefentation  (a),  and  prefent  fuch  a  perfon  as  4^3 J  kwI!' 

the  mortgagor,  or  his  vendee  (he  having  contra£led  to  fell)  (hould  fey  v.  Lang. 

144.     Robinfoo V  JagOy  Bunb.  130.      {a)  S^u,  How  is  the  prefentation  to  be  revoked?] 

[In  the  cafe  of  Gardiner  v.  Griffith^  the  mortgage  was  of  a  long  Gardiner  r. 
term  in  a  naked  advowfon,  and  therefore  a  diftiiidlion  was  at-  ^''®l!?» 
tempted  ;  becaufe  the  mortgagee  could  have  no  other  fatisfadlion  ^^ 
than  by  providing  for  a  child,  relation,  or  friend,  on  tjie  advow- 
fon becoming  void ;  and  the  rather,  for  that  it  was  exprefsly  fo 
agreed  in  the  mortgage  deed;  but  the  court  gave  no  opinion  there- 
upon.    And,  in  the  cafe  of  Mackenzie  v.  Robinfony  which  was  the  Mackemie 
cafe  of  a  mortgage  of  a  naked  advowfon.  Lord  Hardwcie  doubted  ][•  ^^*?V 
the  legality  of  fuch  a  covenant,  that  the  mortgagee  Jbould  prefent^  it  j'gjj.  ^ 
being  a  ftipulation  for  fomething  more  than  principal  and  intereft; 
and  the  mortgagee,  not  being  able  to  find  any  precedent  in  his  fa- 
vour, gave  up  the  point  of  prefenting;  in  confequence  where- 
of an  order  was  made,  that  the  mortgagor  (hould  have  liberty  to 
prefent,  and  the  mortgagee  was  obliged  to  accept  of  his  no- 
minee. 

But,  if  the  mortgagee  prefent  to  an  advowfon,  a  bill  by  the  mort-  Gardmer 
gagor,  to  compel  the  incumbent  to  refign  and  to  deprive  him  of  ^'^!!^^^* 
his  living,  will  be  difmifled,  unlefs  brought  within  fix  months  af-  *  Atk^Hil 
ter  the  death  of  the  laft  incumbent.    In  fuch  cafe  the  mortgagee, 
inftead  of  bringing  a  foreclofure,  fhould  pray  a  fale  of  the  ad- 
vowfon. 

A  naortgagee  takes  the  eftate  mortgaged  in  the  fame  plight  that 
it  is  in,  in  the  hands  of  the  mortgagor.     If  the  mortgagor  there- 
fore has  done  any  z£k  that  amounts  to  a  forfeiture,  the  mortgagee 
will  lofe  his  fecurity.     Thus,    tenant  for  life,  with   remainder  LadyWhct- 
to  his  wife  for  life,  remainder  to  his  fons  in  ftrifl:  fettlement,  re-  ^^P^^' 
mainder  over,  having  occafion  for  money,  together  with  his  wife,  PrUJch?* 
mortgaged  the  eftate  fettled  by  way  of  leafe  and  releafe  and  fine,  59'-  See 
tme  ceo,  &c.  which  mortgage  was  afterwards  afligned  to  the  plain-  ^^^^'*^^* 
tiff,  and  another  leafe  and  releafe  and  fine  levied  and  executed  by  jj.  ,08/ 
die  hulband  and  wife  for  making  good  the  afiignment.     The 
hufband  died,  and  a  bill  was  brought  againft  the  widow  and 
eldeft  fon  to  compel  them  to  redeem  or  to  foreclofc  them,  and  to 
be  relieved  againft  the  forfeiture.  The  defendant,  the  fon,  pleaded 
the  marriage-fettlement  of  his  father  and  mother,  who  were  but 
tenants  for  life,  and  infifted  on  the  forfeiture  ;  and  the  court  al- 
lowed the  plea  ;  the  Lord  Chancellour  faying,  that  this  was  a  con- 
trivance to  deftroy  the  fettlement  and  difinherit  the  fon  ;  and  his 
Lordfliip  faid,  he  had  fo  decided  in  many  cafes,  particularly  in  the 
cafe  of  Sir  Harry  Peachy  and  the  Duke  of  Somerfet. 

Vol.  V,        .  C  A  mort- 
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A  mortgagee,  before  foreclofurc,  cannot  exercifc  any  aft  of 

ownerfhip  over  the  property  which  may  incumber  the  .mortgagor. 

He  caft  make  no  leafe  of  the  lands  for  years  to  an  undertenant. 

Hungerfofd   Thus,  in  the  cafe  of  Hungerford  v.  Clay^  the  bill  was  for  redemp- 

^  mH'       ^'^"  ^"  payment  of  principal  and  intereil.     The  fubftance  of  the 

%  Eq.  Ca!     anfwer  was,  that  the  defendant,  the  mort;xagce,  had  made  a  leafe 

610.  of  the  houfe  for  five  years  at  a  rent  rcfcrved    with  a  covenant, 

that  the  leflee  (hould  have  the  option  of  a  farther  leafe  for  four 

years  after  the  expiration  of  the  faid  term  ^  that  the  term  for  five 

years  was  now  expired,  and  the  leflee  defired  to  take  the  premifes 

lor  four  years  longer;   that,  if  the  plaintiff  would  grant  fuch 

leafe,    the  defendant  would  reconvey  on  payment  of  principal 

and  intereft.     On  hearing  this  cafe  at  the  Rolls,  the  defendant 

had  a  decree ;  but,  on  appeal  to  the  Chancellour,  his  Lordihip  was 

of  opinion,  that  the  mortgagee,  before  foreclofure  of  the  equity 

of  redemption,  could  not  leafe  the  premifes  for  years  to  bind  the 

mortgagor,  unlefs,  to  avoid  an  apparent  lofs,  and  merely  in  ne- 

ceflity :  and  the  decree  at  the  Rolls  was  reverfed« 

And  as  a  mortgagee  cannot,  before  foreclofure,  exercife  any  a£t 
of  owncrfliip  that  will  attach  on  the  eftate,  but  ought  to  reconvey 
the  premifes  free  from  all  incumbrances ;  fo  neither  can  he  juflify, 
in  equity,  the  commiflion  of  any  a£t  which  may  injure  the  eftate ; 
therefore,  though  at  law,  a  mortgagee  in  fee  may  commit  wafte, 
Hanfon  v.     yet  he  will  be  reftrained  in  equity.     Thus,  on  a  bill  to  redeem  a 
^^^y»         mortgage,  wherein  an  account  was  decreed,  and  250/.  reported 
'  as  due,  and  exceptions  taken  to  the  report ;  it  being,  on  motion 
and  reading  affidavits,  (hewn,  that  the  defendant  had  burnt  fome 
wainfcot  and  committed  wafte,  the  defendant  was  ordered  to  de- 
liver up  pofTcffion  tp  the  plaintiff,  who  Mras  a  pauper,  he  giving 
fecurity  to  abide  by  the  event  of  the  account. 

So,  where  the  mortgagee  of  an  eftate  in  fee  had  cut  down  trees, 

on  application  to  the  court  it  was  decreed,  that  an  account  (hould 

be  taken  of  what  was  cut  down,  and  the  produce  applied  in  tlie 

firft  place  to  the  payment  of  th  1  intereft,  and  then  to  the  finking 

of  the  mortgage ;  and  an  injun£kion  was  granted  to  ftay  felling 

any  more. 

"vvithring.         But  a  diftin£Uon  is  made  v/here  the  fecurity  is  defective ;  for. 

Banks  ^"  ^^^^  ^^^^*  ^'^^  court  will  uot  reftrain  a  juft  creditor  from  his 

Set  Ca.        legal  privileges ;  but  then  the  timber,  when  cut  down,  muft  be 

^h-  311*        applied  to  eafe  the  eftate,  and  not  to  the  mortgagee's  benefit. 

3  Atk.  5xS.       However,  although  the  mortgagee  cannot,  to  better  his  fecurity, 

do  any  ad):  to  incumber  the  eftate  mortgaged^  which  will  be  va- 

lid  again  ft  the  mortgagor  after  redemption,  nor  will  be  juftified 

in  committing  wafte  i  yet  he  will  be  entitled  to  fuch  expences  as 

he  fhall  incur  in  necefiary  repairs,  or  other  a£ls  for  the  preferva- 

tion  of  the  eftate  mortgaged,  and  may,  certainly,  add  this  to  the 

principal  of  his  debt,  and  it  will  carry  intereft. 

3  Atlc.  4*         Thus,  if  a  leafehold  eftate  be  mortgaged,  and  there  is  no  cove- 

M^wins^'      "^"^  °^  ^^*^  P^^^  ^^  '^^  mortgagor,  that  he  (hould  procure  the  lives 

I  Wiif.  34.    to  be  filled  up,  the  mortgagee  cannot  compel  him  to  do  it ;  but 

muft  pay  tba  expence  of  renewing^  and  reimburfe  himfelf  by 

adding 


•drnng  It  to  the  principal  of  the  mortgage,  tind  it  (hall  carry  in*  Manlove  ▼• 
tcreft.    So  it  was  determined  in  the  cafe  of  Maniavey.  Ball  and  ^'l)  ^  ■'• 
Bruton,  which  was  a  mortgage  of  a  church  leafc  for  three  lives,  Sutrlu 
two  of  which  died  during  the  time  the  eftate  was  in  mortgage, 
and  were  renewed  on  fines  paid  by  the  mortgagee. 

A  term  adigned  in  truft  to  attend  the  inheritance  will,  in  equity,  FUft  3  Atk. 
follow  all  the  edates  created  thereout,  and  all  the  incumbrances  IT^*,*^^' 
fabGlling  upon  fuch  inheritance,  and  is  fo  conneAed  with  it,  that  ^,  /.  i^^ 
equity  will  not  fuffer  it  to  be  fevered  to  the  detriment  of  a  bond  et  ai. 
fde  purchafer.     Therefore,  a  mortgagee  (hall  have  the  benefit  of  3  P-  Wmu 
all  the  interefts  which  the  mortgagor  had  at  the  time  the  mort-  ^*  ' 
gage  was  made,  unlefs  again  ft  an  intermediate  purchafer  without 
notice,    and,  confequently,  if  there  be  a  term  in  a  mortgaged 
cftate  held  in  truft  for  the  mortgagor,  when  the  mortgage  of  the 
inheritance  is  made,  the  concealment  of  it  will  be  a  fraud  upon 
the  mortgagee,  and  the  truftees  of  fuch  a  term  afligned  to  attend 
the  inheritance,  will,  in  equity,  become  truftees  for  the  mort- 
gagee of  the  inheritance. 

If  a  mortgage  be  made  of  an  eftate  to  which  the  mortgagor 
has  not  a  good  title,  and  then  he  who  has  the  real  title  conveys 
to  the  mortgagor,  or  his  reprefentatives,  with  a  good  title ;  the 
mortgagee  will  be  entitled,  in  equity,  to  the  benefit  of  it ;  for  it 
will  be  confidered  there  as  a  graft  upon  the  old  ftock,  and  as  arifing 
in  confideration  of  the  former  title. 

As,  where  houfes  and  lands  were  demifed  for  a  long  term,  and  Seaboumev. 
an  ailignee  of  the  Icafe,  believing  he  had  a  good  title,  mortgaged  it  Seaboume, 
for  100/.   afterwards  the  title  turned  out  to  be  bad,  the  eftate 
belonging  to  another  perfon.     Then  the  real  owner  of  the  eftate, 
oat  of  compaflion  to  the  aftignee,  who  had  built  upon  it,  leafed ' 
the  premifes  for  a  long  term  to  truftees  for  his  wife,  he  being  run 
away.     And  on  a  bill  filed,  the  truftees  were  decreed  to  make  a 
new  mortgage  to  the  mortgagees ;  the  Mafter  of  the  Rolls  faying, 
that  this  was  a  graft  on  the  old  (lock,  all  the  benefit  of  it,  except 
the  rent  rcferved,  arifing  in  confideration  of  the  former  title. 

If  a  mortgagee  procures  a  grant  of  a  new  term^  after  the  old  Rakeftraw 
one  be  a63:ually  expired,  yet  this  will  be  a  truft  for  the  mortgagor,  l'^^"^"^ 
and  redeemed  with  the  principal  i  for  it  is  fuppofed  to  have  pro-  ch.  35. 
ceeded  from  having  had  the  original  term :  and,  although  there  be  l^  ▼•  lotd 
nothing  in  faft  in  having  a  tenant-right,  yet,  as  fuch  resatd  is  had  Jg^^^^ 
to  it,  in  the  eftimation  of  the  world,  it  will  be  looked  on  as  the  Ftf.CA.431. 
occafion  of  the  leafe.] 

By  the  7  J^.  fa*  M.  r.  25.  it  is  enaflcd,  "  That  no  perfon  or 
"  perfons  fliall  be  allowed  to  have  any  vote  in  eleflion  of  mem- 
•**  bers  to  fcrve  in  parliament,  for  or  by  rcafon  of  any  truft  eftate 
**  or  mortgage ;  unlefs  fuch  truftee  or  mortgagee  be  in  a6lual 
•■  pofiefiion,  or  receipt  of  the  rents  and  profits  of  the  fame  eftate^i 
**  but  that  the  mortgagor,  or  ce/iui  que  truft  in  pofleilion,  fhall 
^  and  may  vote  for  the  fame,  notwithftanding  fuch  mortgage  or 
«  truft.'' 

And  by  the  9  Ann.  c.  5.  which  requires,  that  knights  of  the 
ihire  ihouid  have  600  A  per  annum  j  and  every  other  member  300  /. 

C  2  per 


piT  ^nmuHy  it  is  enaded,  «  That  no  perfon  (hall  be  qualified  fo 

*<  fit  in  tl]«  Houfe  of  G>minonS|  within  the  meaning  of  the  ad» 

••  by  virtue  of  any  mortgage,  whereof  the  equity  of  redemption 

<<  is  in  any  other  perfon,  unlefs  the  mortgagee  (hall  have  been  in 

<<  pofleflion  of  the  mortgaged  premifes  for  feven  years  before  the 

*«  time  of  his  ekAion." 

Ittra  ▼.  [On  the  ailignment  of  a  term  by  way  of  mortgage,  the  mort- 

laques,         gagee,  before  actual  poiTeiliony  is  not  liable  to  the  reverfion  and 

Walker V.^   arrears  of  rent,  and  other  covenants  in  the  original  demife. 

RecYcs,  JJ.  461.  note. 

Trtherne  et       But,  if  the  mortgagee  enters  into  poflefllon,  he  becomes  liable 
•K  v.Sad-     ^Q  all  covenants  that  run  with  the  land,  for  he  takes  it  cum  onercy 
i*Bitwn't     s^'^d,  enjoying  the  profits,  he  muft  fubmit  to  the  lofles. 
Pai.Ca.  105. 

Webb  v.  And  if  a  mortgagor,  by  a  mortgage  of  a  term  vefted  in  him,  de- 

Rufl'el,  yells  himfelf  of  all  intcreft  therein,  in  the  confideration  of  a  court 
Keprtoi.  ^^  ^^^*  '^^  retains  only  the  equity  of  redemption,  which  he  muft 
purfue  in  a  court  of  equity ;  and  therefore,  if  he  join  with  his 
mortgagee  in  a  leafe,  in  which  the  Icflle  is  made  to  covenant  with 
the  mortgagor,  for  rent,  repairs,  faj'r.  fuch  covenants  will  be 
merely  collateral  to  the  mortgagee's  intereft  in  the  land,  and  the 
aflignee  of  the  mortgagee,  cannot  maintain  an  a£tion  for  the  breach 
of  them  on  the  ftatute  of  32  /f.  8.  c,  34. 

Thefi?  covenants,  theiefore,  muft  be  confidered  as  covenants  in 

grofs^  upon  which,  of  courfe,  the  mortgagor  may  maintain  an 

Sntke«¥.      ntUon.     And  fo  it  was  determined  on  the  fame  inftruments,  and 

Ru/M,         between  fome  of  the  fame  parties,  in  the  cafe  of  Stoifs  again(t 

y*\tkni  V.         If  a  mortgagor  commit  wafte,  whether  it  be  a  mortgage  in  fee 
Lovei,  or  for  a  term  of  years,  the  court,  on  a  bill  by  the  mortgagee  to 

3  Aiki  713.  jj,^y  wafte,  will  grant  an  injunftion ;  for  they  will  not  fufFcr  a 

mortgagor  to  prejudice  the  incumbrance. 
Cowp.  floi.        A  mortgagor  is  never  permitted  to  difpute  the  title  of  his  mort- 
gagee i  becaufe  no  man  is  permitted  to  difpute  his  own  folemn 

deed. 
Doug.  Rip.        A  mortgagor  inpojfejfion  gains  a  fettlement,  becaufe  the  mort- 
Aiu.  flAC<^C|  notwithftanding  the  form,  has  but  a  chattel,  the  mortgage 

being  only  a   pledge   to   him  for  fecurity  of  his  money,    and 
the  original  owner(hip  of  the  land  ftill  refiding  in  the  mortgagor, 
fubjcdl  only  to  the  legal  title  of  the  mortgagee,  fo  far  as  fuch  title 
\t  rfquifitc  to  the  end  of  his  fecurity, 
%%%  f .  Ci.        Uut,  if  the  mortgagee  evifl  the  mortgagor  and  take  poffeflipn, 
iiHiituum,    t],jj  mortgagor,  though  afterwards  occupying  permi(&vely  for  a 
{  ' """        pwrticular  purpofe,  will  not  thereby  gain  a  fettlementi] 

(D)  of  the  legal  Performance  of  the  Condition. 

vf  4«  1«     ^^HK  condition  muft  at  law  be  ftriftly  performed,  otherwi(<; 
(,11  f)   i«      1     ||,e  mortgagor  lofes  all  benefit  of  redemption;  but,  if  upon  a 

1/  '*  **[   nu)i!u»«uc  a  tender  be  made  of  the  money,  at  the  place,  at  any 
^'  *<»•  *^  »  time 
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dffie  of  the  day  fpecified  in  the  condition^  and  the  mortgagee  re*  Pldw.  173. 
fufe,  the  condition  is  favcd  for  ever.  5  C0'."4* 

Co.  Lit.  2099 

And  upon  fuch  refufal  the  land  is  difcharged,  becaufe  upon  the  C0.Ut.4t09* 
tender  the  demife  is  void  ;  and  if  it  be  upon  a  feoffment,  the  con- 
dition is  pcribrmedy  and  the  feufFur  may  re-enter.  But  the  money 
lent  doth  yet  remain  a  debt  or  duty,  becaufe  it  was  a  debt  by  the 
original  lending  of  the  money,  whether  it  had  been  fo  fecurcd  or 
not;  and. though  the  Tecurity  fails,  according  to  the  words  of  the 
agreement,  yet  there  is  the  fame  natural  juftice  that  the  money 
Ihouid  continue:  but,  if  a  feoflFment  were  made,  on  condition  of 
payment  of  a  fam  gratuitoufly,  to  re-enter,  if  it  were  refufed,  there 
is  no  remedy. 

The  legal  tender,  or  payment,  mud  be  made  to  the  parties 
mentioned  in  the  condition ;  becaufe,  to  make  fuch  a  tender  as 
will  be  a  legal  performance,  it  muft  be  made  according  to  what 
die  parties  have  exprefsly  agreed  on  in  the  condition. 

Therefore,  if  a  man  bargains  and  fells  lands,  with  provifo,  that  Dyer,  180, 
if  the  vendor,  before  fuch  a  day,  pay  fo  much  money  to  the  '^'■ 
Tcndee,  his  heirs  or  affigns,  that  the  falc  (hall  be  void ;  the  vendee 
before  the  day  makes  his  executors,  and  dies,  and  the  vendor  ten- 
ders the  money  to  the  executors,  this  is  not  good,  becaufe  the 
word  ajjigns  muft  be  underftood  to  be  affigns  of  the  land,  in  its 
primary  and  original  fignification  5  and  where  there  is  an  exprefs 
proviGon  to  whom  the  tender  and  payment  is  to  be  made,  the 
executor  is  excluded  ;  for  expreffum  facit  cejfare  taciturn. 

But,  if  a  man  make  a  feoffment  in  fee,  upon  condition,  that  the  Co.Lit.aiou 
feoffee  (hall  pay  20/.  to  the  feoffor,  his  heirs,  or  affigns;  here,  5^0.96. 
the  primary  fignification  of  the  word  ajjigus  fails,  becaufe  there 
can  be  no  aiTignment  of  the  laud  of  which  he  hath  enfeoffed  an- 
other; and  fincc  the  original  fcnfe  of  the  word  fails,  left  it  lliouKl 
be  wholly  infignificant,  the  fecondary  fenfe  of  the  word  is  to  be 
taken,  viz,  the  affignees  in  law,  which  the  executors  are  quoad  the 
pcrfonal  eftate  ;  and  therefore  the  payment  is  good  either  to  the 
executor  or  to  the  heir. 

If  the  condition  be  to  pay  the  money  to  the  feoffee,  in  mort-  Co.Lic.xio. 
gage,  his  heirs  or  affigns,  and  lie  make  a  feoffment  over ;  it  is  in 
ihccleclicn  of  the  feoffor  to  pay  the  money  to  the  firft  or  fecond 
feoffee,  becaufe  by  the  words  he  may  pay  it  either  to  him  or  the 
aflignee.  So,  if  the  firft  feofft,^e  die,  in  this  cafe,  he  may  pay  it 
to  his  heir  or  the  affignee,  for  the  fame  reafon  ;  nor  is  he  obliged 
to  take  notice  of  the  validity  of  the  fecond  feoffment,  to  which  he 
is  a  ftranger. 

But  if  the  condition  was,  that  the  feoffor  ftiould  pay  it  to  the  Lit.  §  339. 
feoffee  at  fuch  a  day,  and  the  feoffee  die  before  the  day,  it  ffiall  be  ^^^^*'*|°9* 
paid  to  the  executor,  and  not  to  the  heir,  though  the  land  defcend  ' 
to  the  heir;  for  during  the  fufpenfion  of  the  condition,  which  is 
till  the  whole  time  is  elapfed,  the  land  is  wholly  taken  to  be  a 
pledge  for  the  money,  and  the  money  to  be  a  perfonal  duty  to  the 
feoffee,  and,  confequently,  is  to  be  paid  to  fuch  perfon  as  repre- 
(ents  him  \  but  thep  this  payment  muft  be  to  the  executor  of  the 

•  C  3  whole 
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\9h0le  fum ;  for  a  partial  and  fraudulent  payment,  though  accepted 
by  the  executor,  is  really  no  performance  of  the  condition,  and 
therefore  the  intereft  remains  in  the  heir  at  law.  . 

Ut.  §  337.  If  the  condition  were,  that  the  feoffor  ihould  pay  fo  much  taom 
ney  to  the  feoffee,  without  limitation  of  time,  the  feoffor  hath 
time  during  life  to  pay  the  money  to  the  feoffee  during  his  life  ^ 
but  if  either  die  before  the  time,  which  is  fet  by  the  parties  for 
the  performance  of  the  condition,  is  elapfed,  the  feoffment  is  ab- 
folute ;  but  if  the  payment  were  to  be  made  to  the  feo&e,  his 
heirs  or  executors,  then^he  feoffor  hath  time  during  life. 

5  Co.  $€•  If  a  man  make  a  feoffment  in  fee,  upon  condition,  that  the 
feoffor,  within  a  year  after  the  death  of  the  feoffee,  pay  to  his 
heirs,  executors,  or  admlniftrators,  100/.  that  then  the  feoffor 
ihould  re-enter;  the  feoffee  make  a  feoffment  over,  and  die;  tlic 
feoffor  pay  the  100/.  within  the  year,  and  the  heir  pay  back  30/* 
this  is  a  partial  and  fraudulent  payment,  and  no  good  perform- 
ance of  the  condition,  to  defeat  the  edate  of  the  feoffee :  but  if 
the  whole  money  had  been  paid,  it  had  been  good,  becaufe  the 
payment  is  to  be  made  to  the  perfons  mentioned  in  the  conditional 
and  not  to  ^e  aflignee  of  the  land,  who  is  not  named  therein, 


(E)  Of  the  Equity  of  Redemption  and  Foreclofure  x 

And  herein  I 

I.  Who  may  redeem,  and  by  whom  the  Mortgage  Money  (hall 

be  paid. 

Hjird.  465.  A  LTHOUGH,  after  breach  of  the  condition,  an  abfolute  fcc-r 
*^  fimple  is  vefted  at  common  law  in  the  mortgagee  ;  yet  a  right 
of  redemption  being  ftiil  inherent  in  the  lapd,  till  the  equity  of 
redemption  be  foreclofcd,  the  fame  right  fliall  defcend  to  and  is 
vefted  in  fuch  peifons  as  have  a  right  to  the  land,  in  cafe  there  had 
been  no  mortgage  or  incumbrance  whatfoever :  and  as  an  equi-« 
table  performance  as  effeftually  defeats  the  intereft  of  the  mort- 
oagee,  as  the  L  gal  performance  doth  at  common  law,  the  condi- 
tion ftill  hanging  over  the  eftate,  till  the  equity  is  totally  forc- 
es) Vera,  clofed  ;  on  this  foundation  it  hath  been  held,  tha^  a  (a)  perfon, 
'*93'  yrho  comes  in  under  a  voluntary  conveyance,  may  redeem  a  mort-? 

s  g3ge  J  and  though  fuch  right  of  redeniption  be  inherent  in  the 
(*)  Vcrn,  Jand  (^),  yet  the  party  claiming  the  benefit  of  it,  muft  not  only 
ca  *4?*^'  fet  forth  fuch  right,  but  alfo  (hew  that  he  i$  the  perfon  entitle4 

*'  to  it, 

a  Chan.  As  the  heir  at  law  is  regularly  entitled  to  the  benefit  of  redemp<y 

^v/tit  ^^^^'  '*^  ^*  ^^^^  entitled  to  the  afliftance  of  the  perfonal  eftate  of 
Heir  and  the  mortgagor  for  that  purpofe  j  according  to  the  do£lripe  efta- 
Anccjtor,  bliftied  in  the  courts  pf  equity,  that  the  perfonal  eftate,  in  thQ 
«utor.*  ^*'  bands  of  the  executor,  (hall  be  employed  in  cafe  of  the  heir,  by 
whatever  means  the  heir  becomes  indebted  as  heir ;  for  the  pcr-t 
fpnal  eftate  having  received  tb?  bcneiit  bv  coptf a^in^  th$  debt, 

.' M 
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and  the  real  being  conGvlered  only  as  a  pledge  for  it,  it  Is  but  rea- 
foDiihlc  that  r<itisfa£lion  (hould  be  made  out  of  it ;  according  to 
the  common  rule,  ^itfontit  commodum  fentire  debet  to*  onus. 

And  on  this  foundation  it  hath  been  frequently  hcld/lhat  if  a  aS«lk.449. 
man  rnortgagtf  lands,  and  covenant  to  pay  the  money^  and  die,  the  ^''  \  f^** 
perfonal  citatc  of  the  mortgagor  (hall,  in  favour  of  the  heir,  be  p^kjjj/' 
applied  in  esoneration  of  the  mortgage.  i  Vrrn/36. 

King  ▼. 
T  Kinf,  5  P.  WoM.  360.     Gaicon  t.  Hancock,  a  Ark.  4^6.     Robinron  ▼.  Oee,  i  Vtt.  2ci.    £arl 
«^£eJ%cJac  v.  Rochtort,  6  Br.  P.  C.  520.    PhiUi»i  v.  Philip*,  1  Br.Ch.  Rep.  273.] 

* 

Alfo  it  is  held  by  fome  opinions,  that  this  benefit  (hall  not  only  {a)  %  Ch»n. 
aicnd  to  the  heir  at  law,  or  hares  naxus^  but  alfo  to  an  {a)  harts  ^*-  *♦• 
jdBus^  from  a  prefumption,  that  it  is  the  intention  of  the  tcftator,  IV.  ^""' 
thii  he   (hould  have  all  the  privileges  of  the  hares  fiatiis :  And  (c )  Chan, 
(h)  fomc  even  hold,  that  an  ordinary  devifee  (hall  have  this  bene-  ^*  *7i» 
fit:  but  as  to  this  laft  point  it  hath  been  [c)  held  otherwifej  and  i,tei\ife* 
dut  if  a  man  mortgages  his  land,  and  then  devifes  it  to  J,  S.  or  contMry  de. 
to  A,  for  life,  the  remainder  in  fee  to  B.,  that  there  the  charge  doth  «e"n»^t>oa 
I   pais  with  the  cftate,  there  appearing  no  intention  of  the  tellator  The«**h« 
that  he  (hould  have  it  difcharged  (J).  defendant's 

left  (tor  hav- 
Bg  niMie  a  morfgage  of  his  lands  for  a  confiderable  fum  o£  money,  bjr  bis  will  appoioted  them  to  be  Ibid 
ior  pjfirenr  of  hs  inon|,a^e.money,  ai  d  afterwards  devifed  the  lands  (o  \o  mortgage,  as  to  one  moitty 
therfo'  10  the  p.a  ntifi,  &c.  and  made  ths  defendant  executor,  and  devifed  the  perfonal  cftjte  to  hit 
tstcxixarfir  the  faywunt  ^  hU  ^eht* :  The  (Ingie  queffion  was.  Whether  the  perfonal  eAate  ihould 
be  applied  to  difcharge  Che  mortgage  for  the  benefit  of  tne  dcTifee  f  And  it  was  decided  at  the  Koiis, 
tbac  the  pcrfonaU  eftate  ftkvuid  be  fo  applied  for  the  advantage  of  the  devifee,  and  that  decree  was. 

confirmed  by  the   Lords  Comm  fiioners.     Johnfon  ▼.  Milkrop,  x  Vern.  ixx. In  the  cafe  of 

Poikley  and  Pockley,  i  Vern.  36.  it  was  determined,  that  fuch  debt  on  mortgage  would  lefTta  the 
widow*!  caflumary  moiety  in  tiie  province  of  York  $  for  ihe  cuftom  cannot  take  place  until  after 
the  d-bts  paid. — So,  a  mortgage  (hall  be  paid  out  of  the  perfonal  cflaie,  in  preference  to  the 
cnilomary  or  orphanage  part  of  the  cuftom  of  Lon'on.  Bail  v.  Bail,  cited  i  P.  Wms-  335.  ■  .  . 
Amd  where  lanis  are  lubjeA  to,  or  deviled  for,  payment  of  debts,  fuch  lands  (hall  be  liabie  to  dif. 
charge  moftga^ed  lands  eiihrr  defcended  01  devifea.  Barihoiomew  v.  May,  i  Atk  487.  Marchionefa 
•f  Iweedale  v  Coventry,  i  Br.  Ch.  Rep.  240.  Even  though  the  mortgaged  lands  be  devifed,  ezprefsly 
^jM  f0  the  im lutnbruKce.  Serie  v.  St.  Eioy,  2  V.  Wms.  36C1.  So,  lines  defcended  (hall  exonerate 
^ortga^ed  lands  devited.  Cal'on  v  Hanc«  ck,  2  Atk.  4.24.*  So,  unincumberta  lands  and  mortgaged 
lands,  both  being  fpecifically  deviled,  (but  expiefsly  *<  after  payment  of  all  tiehti,*^)  (hail  contribute  ia 
dikharge  of  fuch  mortgage.  «.>rtrr  y.  Barn<irdi(^on,  2  P.  Wms.  509.  t  Br.  P.  C.  i*  in  a<l  thefe 
Cite:,  the  debt  being  confidcted  as  \\yt  perfonal  debt  of  the  teftaier  himfelf,  the  charge  on  the  real  cHati 
is  Bcreiy  cjljateral.  J 

So,  if  the  mortgagor  conveys  away  the  equity  of  redemption,  2Saik.45o. 
die  purchafer  (hall  not  have  the  benefit  of  the  perfonal  edate,  but  ^^°*  V* 
mull  take  it  cum  onere. 

It  has  likewife  been  held  by  fome  opinions,  that  the  heir  of  the  2Salk.449, 
mongagor  (hall  have  the  benefit  of  the  perfonal  eilate  to  pay  p*^'". ^5^* 
oflF  the  roortgagCy  though  there  be  no  covenant  in  the  mortgage-  chan.  61. 
deed  for  the  payment  thereof;  becaufe  the  mortgage-money  is  a  [(e)  This 
debt,  whether  there  be  any  exprefs  covenant  for  the  payment  of  it  v^^^^^^ 

^  OOt.  ij'no  longer 

aeceflary  :  the  law  \%  nowr  clearly  fettled  as  here  laid  dovm.  For,  by  Lord  Talbot,  Sn  Kine  v.  King, 
3  P.  Wms.  35S,  every  mortgage  implies  a  loan,  and  every  loan  implies  a  debt^  and  thougn  theie  be 
^Cfcnaot  Oi  bond,  yet  the  perfonal  eftatr  of  the  borrower  of  course  remains  liat>le  to  pay  off  the 
p»rtgage.  Hence,  a  Oecree  of  Lord  Harcourt  in  the  cafe  of  the  mortgage  of  a  (hip,  where  the  (hip 
mi  taken  at  lea,  and  there  was  no  covoant  for  payment  of  the  money  \  and  though  the  ihip  could  noC 
propcily  be  faid  to  be  in  nature  of  a  pawn  or  dtpojitum^  fince  the  mortgagor  had  failed  with  the  fame 
19  f^A  9^T9rii)f<^«  the  executors  9!  the  mortgagor  were  decreed  10  pay  U>e  moQcy  for  which  the  ihip 
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m  ibe  cafe  «f  Wclfli  mortgages  (Howel  ▼.  PricCy  hfra),  where  no  dvf  U 
bmt  cae  aacs  is  ich  st  brge.     Aod  fee  Balih  t.  Hyham,  i  P.  Wms.  455. 


^~ 


a  mortgage  in  fee  was  made,  redeemable  at  Mich* 
i*ri,  or  2CT  ctfacr  Mich,  day  following,  on  fix  months  notice; 

3  ao  coTetiant  for  payment  of  the  mortgage- money ; 

hsll  by  1ST  Lord  Chance  Hour  Cowper^  that  the  mortgagor 

^  "^*^^-»  iiTTrx  ZT*^Sz±  his  phonal  eflate  to  his  wife  and  daughter,  and 

rJ^  ,.5^  iwrr-r  zzr-zt  3=s  ^i^c  paid  the  intercft  of  the  mortgage,  the  pcr- 

-^     «^      i:-7UL  r.iiS2  xcwl«2  not  be  applied  in  eafe  and  exoneration  of  the 

scr  the  benefit  of  the  heir  at  law ;  for,  as  he  faid, 
-  ic:;: :  sc  ccrjrrir.t  for  piyment  of  the  money,  there  was  no 
c^-. «  -~  -  cMtn»:i  i£  i-  acrwcca  them,  neither  exprefs  nor  implied ;  nor 
wiu-i:  mrr  aciica  I£i  icairiil  the  mortgagor  to  fubjedl  his  perfon, 
.rr  ^'jcT^n:-  :.:ii  t?  pjy  this  money ;  but  this  was  in  the  nature  of  a 
c-ir  r*  .:^  rur-c^f*:,  l*ib;etl  to  be  defeated  on  payment  by  the 
^'  *  •^  irv-^.^.r.  ^T  i::*  r:;:rs>  of  the  fum  (lipulated  between  them,  at 
w  .*  I,-  •  _  .  v.  - .  :-•  ir  tie  eleclu  n  cf  the  mortgagor,  or  his  heirs ;  fo 
*«-  ■-  -:..c  .'r:rr^  '■"ii  xs  eiftr!d::::'g  fubfifting  right  of  redemption,  de- 
~  ■  ■  "^  cvtn::^-.^  ?:  r!c  !ie:r5  ^r  rL.e  mortgagor,  which  could  not  be  for- 
•"^T-e..  .•:..';:.;  .»  4^^":  :r  rncn^-ges ;  end  therefore  there  could  be  no 
]k  •-  '^  ■  •  .-  .  rj ',:  rT-tc:',  or  jut  oocaGon  for  the  affiflance  of  the 
,r  ?—  *c-e  ^^  -^  ^^c  -  ;^  j.*^:rJ":>  ci:^ ".:  cven  at  law  defeat  the  conveyance, 
^.  ,  -..!  :v  n.-i-.*r..:r  *'—'  fcrrjTS  And  conditions  of  it  5  which  were  not 
•  X  .  f*  :  _^   :  *  :.•*  ^ir:.cu!:r  ti.-ne,  but  might  be  performed  on  any 

-'*•  ^  ^      J,  .- ,  re  i^c  -"vl  0:  the  world  ;  and  fmce  here  was  no  coye- 

\^r  ,  t  tc  ,»r  .:v;:.^:c:»  <:::hir  exprefs  or  implied,  to  charge  the  per- 
»  ^  >.*  .^. » .;  *^  -_^  ^-f  t-"c  rr.^?r:^cor,  he  thought  there  was  no  reafon 
^*  .;«  ■  X  IcAi  ct  :hi5  cc::t  upon  that  which  was  given  to  other 
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«•  r  f  •*  ^  Mt«*  ^^  srai  rf  an  ".T-«  tlut  had  been  direded  by  the  court,  Upoo  that 
'^  »  -  ..  -.  *--  r-^^i  ^j  Je  ;■  *^: »  Cf  oj>ff  ioQ,  that  the  perfon al  eftate  ihould  be  applied 
*^  ^^  •>.*.*  I  '  »*i  ■#  .  •A  li  t  Aa  »U,  that  his  executors  (hould,  by  his  perfonal  eftaie, 
*  *""  "*  ^^  j.^*  ^  ^  >  V  lb  w  *»^  awrr^j^-«».r<«  be"a:g  a  debt,  his  Lordihip  decreed  accordingly. 
T'-    -v\.^  \r  ^  iV-^  ^    ii:.Hi.;ao4Aaveilof  ^E),  pi.7.] 

^^^      ^       A  x\  ^:  :h^  grurdfithcr  mortgages,  and  covenants  to  pay  the 

^^^..^^^;^-rct,  and  the  lands  dcfcend  to  his  fon,  and  his  fon 

^x-s^  ^"^i^  *'^  *  j<rtV:ul  eiUtc  and  a  fon  5  the  fon's  perfonal  eftate 

ih.^ .  r  v^  iC^  vt  iivt  01  this  mortgage.  .  ^      ^     .  • 

^^  .;  "jj^  v^.;f  Jus  lands  defccnded  to  him,  mcumbered  with  a 

*r  \rN>.  ^^,-:!l:Vj.  i•^vl  hsr,  before  any  application  made  by  him  to  have 

^  ..-v^       V \^  Yx"  •ki.VkjiI  eiUte,  difpofes  of  them,   he  cannot  after- 

^^  v^  cvv^*  uix-n  the  perfonal  eftate;   for   the   equity,  which 

*,^  !v^  hJrf*  ^  ^^  ^  '^"^^  "**y  dcfcend  clear  to  the  fa- 

ly V  .^  ♦j^  j^j  eAate  is  originally,  or  afterwards  becomes  pri" 

*  •. .  '  .>  .\  th^'  W*'  ^ft^^  ^'^^  ^  ^^^  applied,  though  a  covenant 
^' '  ^  ^  -  -^  ^  ^ ^^.  g'^n,  for  fuch  covenant  or  bond  is  only  in- 
!1^^  t<  1  vvr^tcol  fccariiy  to  the  land,  and  cannot  alter  the 
!^    U  :<-^-<  ^^  ^^-.-"^^^^  » ^-  ^'^^^  347-  had  defccnded  tojhe 
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?ifc  fnbjcfi  to  a  mortgage  made  by  her  father ;  on  an  aflignment 
of  the  mortgage,  the  hufband  covenanted  for  the  payment  of  the 
money  to  the  affignee  :  it  was  decreed,  that  the  huiband's  perfonal 
cftatc  was  not  liable  to  exonerate  the  mortgaged  prcmifes,  for  the 
debt  was  originally  the  father's,  and  continuing  to  be  fo,  the  covc- 
oant  was  an  additional  fecurity  for  the  fatibfa£lion  only  of  the 
lender,  and  not  intended  to  alter  the  nature  of  the  debt. 

Gisrge  Evelyn^  the  defendant's  father,    and  grandfather  to  the  Evelyn  t. 
plaintiffs,  had  three  fens,  Johny  George^  and  the  defendant  Edivard  ^y'\?7 
Eveljtt;  George^  the  father  (being  tenant  for  life,  remainder  to  his     -,'.  Tikz^ 
ddcllfon  Jobrty  in  tail  male  of  part  of  the  premifes)  togetiier  with  131.  S.Ci 
iisddcft  fon  John^  on  the  2oth  OBober  1698,  by  deed  and  reco- 
very, fettled  certain  eftates  in  itridt  fettlcment,  with  a  power  to 
Gisrge^  the  father,  by  deed  or  will,,  to  charge  by  leafe,  mortgage, 
or  otherwife,  the  premifes  limited  to  himfelf  for  life,  with  raifing 
or  paying  any  fum  not  exceeding  6000  /.    George^  the  father,  in 
puiuiance  of  the  power,  mortgage*!  part  of  the  faid  land  for  icco/. 
for  die  term  of  loco  years.     This  mortgage  afterwards,  by  n»efnc 
affignments,  became  vefted  in  Sir  Thomas  Pope  Blunty  with  a  cove- 
nant, from  George  Evelyn j  the  fon,  for  payment  of  the  mortgage- 
ffioney,  and,  on  the  fame  aflignment,  Sir  Thomas^  the  mortgag  c, 
covenanted  to  re-afiign  to  George  Evelyn y  the   fon.     Afterw.irds 
George  Evelyn^  the  father,  died  ;  then  John  Evelyn^  the  eldeil  fon, 
died  without  iiTue,   upon  which  George^  the  fecond  fon,  entered 
upoa  the  premifes  comprifed  in  the  fettlement,  and  died  inteftate, 
leafing  the  defendant,  Maryy  his  widow,  and  three  daughters* 
Then  Edward  Evelyn  and  his  fon  (the  next  remainder-man  in  tail) 
inftitotcd  a  fuit  againil  Mrs.  Evelyny  the  mother  (afterwards  mar- 
ried to  Governor  Bohun)  being  the  adminiftratrix  of  her  former 
hulband,  George  Evelyn^  praying,  that  the  perfonal  cftate  of  her 
bte  hufband  fhould  be  applied  towards  paying  off  the  mortgage  of 
1500/.  and  in  exoneration  of  the  real  eflate.     But  it  was  held  by 
the  Lord  Chancellour,  aflifted  by  the  Lord  Chief  Juftice  Raymond^ 
and  the  Mader  of  the  Rolls,  that  the  perfonal  cftate  of  the  fon 
ftould  not  be  applied   to  pay  off  this  mortgage,  made  by  the 
fadicr ;  becaufe  the  charge  was  made  by  the  1  ather  in  purfuance 
of  the  power  contained  in  the  fettlement;  and  as  he  had  fuch 
power,  the  defendant  Edward  m\j&  be  contented  to  take  fuch  land 
cum  onere ;  and   notwithftanding  that  the  fon  did  afterwards,  on 
the  aflignment  to  Sir  Thomas  Blunt,  covenant  to  pay  the  mortgage- 
money,  yet,  fince  the  land  was  the  original  debtor,  this  covenant 
from  the  fon  would  be  conddered  only  as  a  fecurity  for  the  land. 

Gilbert^  the  late  Earl  of  Coventry^  on  his  marriage  with  the  Eirlanrt 
^lighter  of  Sir  Strenjbam  MaJlerSy  (the  Earl  being  but  tenant  for  covenlf*^' 
«fe,  with  a  power  of  making  a  jointure  of  lands,  not  exceeding  ^w^\\.^^^^ 
$00 1,  ffer  annum,  onzny  yA'iic  he  fhould  marry)  covenanted,  in  Strange, 
confideration  of  the  intended   marriage,  that  he,  or  his  heirs,  SS^-  J**  C. 
^uld,  after  the  marriage,  according  to  the  power  given  him  by 
nisfather^s  will  or  otherwife,  fettle  500/.  per  annum  on  his  wife 
for  her  jointure  ;  and  it  being  in  proof,  that  the  late  Earl  direfled 
■if  fteward  to  look  over  the  rent-rollS|  for  a  fit  part  of  the 

eftate 
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cftate  to  make  good  the  jointure,  and  that  afterwards  the  jointure^ 
deed  was  engroHcd,  but  not  executed ;  though  this  depended  only 
on  a  covenant,  yet  the  jointure  pf  land  being  the  chief  thing  in 
view,  the  decree  was,  that  the  land  (hould  be  fettled,  and  the 
covenant  not  made  good  out  of  xh^  perfonal  eftate. 
Freeman  t.        And  fo  in  the  cafe  of  Edwards  and  Freeman,  though  the  wife's 
^i^Y****      jointure,   and  the  daughter's  portion  were  fecured  by  articles, 
'  *       which  were  never  completed  by  a  fettle  me  nt,  yet  thofe  articles 
being  to  fettle  lands,  and  the  covenantor  leaving  lands  fuihcient  to 
anfwer  them,  it  was  decreed,  that  the  daughter's  portion  (hould 
be  raifed  out  of  the  lands,  and  that  the  perfonal  edate  of  Mr. 
Freeman^  the  covenantor,  ihould  not  be  applied  in  exoneration 
thereof.     But  it  is  to  be  obferved,  that  in  the  latter  cafe,  particu- 
lar lands  were  agreed  to  be  fettled,  and  confequently,  that  the 
covenant  was  a  lien  upon  thofe  lands. 
Lemanv.  The  fon,  tenant  in  fee,  on   an  aflignment  of  the  anceflor's 

Newnhana,  mortgage,  covenanted  with  the  alfignee  for  payment :  yet  it  was 
So  Lacam  determined,  that  the  perfonal  fecurity  was  only  auxiliary^  and 
If.  Mertins,  botb  principal  and  intereft  were  charged  primarily  on  the  land  ; 
^^-  V?'  for  although  the  intereft  had  accrued  during  the  poflcffion  of  the 
^^Qet  ^^"'  ^^  intereft  muft  follow  the  principal,  and  be  charged  on  the 
JJ.  251.       fame  fund. 

Parfonsv.  A.  purchafcd  an  eftate  for  90/.  which  was  at  that  time  mort- 
Freenun,  gaged  for  86/.,  and  he  covenanted  to  pay  86/.  to  the  mortgagee, 
Hardticke  ^^  4^*  ^°  ^^^  vendor;  the  court  admitted  the  rule  of  law  above 
25th  oa.  mentioned,  but,  in  this  particular  cafe,  thought  that,  although  the 
'75»«  '^^'^  covenant  was  >*ith  the  vendor  only,  and  the  vendee's  perfonal 
\eL  hoMt  I.  cilate  not  liable  in  that  refpeft  to  the  mortgagee,  yet  the  words 
were  fufiiciently  ftrong  to  ihew  an  intention  in  the  vendee  to 
make  it  his  petibual  debt. 
Leivis  V.  N*  was,  before  her  marriage,  indebted  to  fundry  perfons,  and 

fo*"il^'d**'  ^"^^^^^^  ^°  ^^^  inheritance  of  lands,  charged  with  the  payment  of 
Har<i«ricke,  fundry  fums;    and    before   her  marriage   entered  into  articles, 
7th  Nov.      whereby  the  eftates  were  to  be  fettled  to  the  hu{band  for  Yiicy/ans 
^'p^w^'f'  waftc,  remainder  in  like  manner  to  wife,  remainder  to  the  ifluc  of 
664I  Qoce  I.  the  marriage,  remainder  to  the  wife  in  fee ;  the  marriage  took 
effe£b,  and  the  huiband  being  preiTed  for  payment  of  the  wife's 
debts,  and  having  alfo  occafion  for  a  farther  fum  of  money,  they 
borrowed  1300/,  of  the  wife's  fifter  (the  original  plaintiff  in  the 
caufe),  and  fecured  it  by  mortgage  of  the  wife's  eftate,  and  the 
|iuft)and  covenanted  for  payment  of  the  whole  money,  and  alfo 
executed  a  bond  conditioned  for  payment  of  the  money,  according 
to  the  provlfos  in  tht  mortgage.     Subje^  to  this  mortgage,  the 
lands  were  fettled  on  the  huft>and  for  life,  remainder  to  the  ifiue  o| 
the  marriage,  remainder  to  the  wife'i>  Gfter  (the  mortgagee)  in  fee. 
ff,  died  without  iflue  \  and  the  plaintiff  was  the  devifee  of  the 
fifter,  who  brought  his  bill  againft  ^.'s  hufband  for  the  payment 
pf  the  mortgage-money.     3ut  the  Lord  Chanoellour  held,  thai 
although  part  of  the  money  was  raifed  for  the  huft>and's  ufe,  yel 
the  murtgage  being  a  fingle  tranfa£lion,  he  muft  fuppofe  the  in^ 
t^Htipn  of  the  parties  tQ  ^  upifQiQ&j  and  tl^t  fuch  intention  ^wai 
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kdaxfjt  the  wife's  eftate  with  the  whole  debt ;  and  his  Lordfhip 
HbmSzd  the  biU,  fo  far  as  it  fou)^ht  to  compel  the  hufband  to 
aoDciate  the  land,  but  directed  him  to  keep  down  the  intereft 
Mng  his  life. 

Lhad  purchafed  feveral  eftates,  fubje£l  to  mortgages^  with  Fomfier 
regard  to  one  of  wliichi  he  entered  into  a  covenant  to  pzj  the  ][  j*'*^V 
Dongagcmoney,  for  the  purpofe  of  indemnifying  a  truftee  ^  and  June  177%, 
» to  another,  which  was  only  part  of  an  eftate  fubje^  to  a  ^'</«  2  P. 
WHtgagc,  upon  fplitting  the  incumbrance,  both  parties  covenanted  ^l"*"  ^^ 
to  pay  their  refpe£live  fhares,  and  indemnify  each  other ;  Lord 
Strdwih  thought,  that  thefe  covenants  would  not  have  the  efFe& 
of  making  the  mortgages  perfonal  debts  of  the  vendee,  they  having 
ken  entered  into  for  particular  purpofes^  and  declared  his  opinion 
accordingly  in  the  decree. 

Sirfr.O.,  by  his  will  of  the  5th  February  1739,  taking  notice,  PerklntT. 
iui  his  daughter  C.  was  deaf  and  dumb,  and  that  B.  had  taken  Bayotaip 
ore  of  her,  derifed  certain  real  and  perfonal  eftate  to  J.  A,  her  ^u  timx, 
ht  IS,  executors,  and  adminiftrators,  in  truft,  by  (ale,  or  felling 
tin*'  to  pay  all  his  debts,  and  dire£ted  that  J.  B.  (hould  receive 
^  Tcnrs  and  produce  of  his  real  and  perfonal  eftate  without 
account,  during  his  daughter's  life,  (he  maintaining  his  daughter  % 
sod  alter  the  death  of  his  daughtev,  he  gave  all  his  real  and  per- 
faa)  eftate  whatfoever  to  J,  B.  in  fee,  and  appointed  her  fole  exe* 
cwrixj  Sir  W.  O.  died,  March  1 740,  and  %  B.  proved  the  will; 
Sir^.O.,  in  his  lifetime,  mortgaged  pin  of  his  eftate,  for  fecur- 
jog  1500/.  and  intereft,  which  remained  a  charge  at  his  death, 
J>B.  paid  off  500/.,  part  of  this  1500/.-,  and  afterwards  borrowed 
tfuther  fun)  of  2500/.  on  mortgage  of  the  eftates,  which  money 
*3Si  in  the  mortgage-deed,  exprefsly  recited  to  have  been  bor- 
rowed, to  enable  her  to  difcharge  Sir  fT.  O.'s  debts,  jf.  B,  after- 
fvds  died,  and  on  the  difpofition  made  by  her,  and  thofe  claim- 
»g  ondcr  her,  of  the  property  of  Sir  H^,  0.,  this  caufe  was 
ioftituted.  The  caufe  was  firft  heard  before  LovdBatiut^y  on 
^lyii  February  1777,  when  the  court  declared,  that  the  fum 
rf  1500^1,  part  of  the  3500/.  was  not  to  be  confider^d  as  a  debt 
of  die  faid  J.  B.j  but  was  tp  remain  a  charge  on  the  real  eftate^ 
*^  direded  an  account  of  her  perfonal  eftate.  By  an  ord^r  made 
00  rehearing,  on  the  13th  of  Augujl  1781,  that  part  of  the  decree 
^  itverfed,  and,  inftead  thereof,  it  was  declared,  that  the  faid 
famof  1500/.  appearing  to  have  been  a  <;harge  made  on  the  eftate 
of  the  laid  Sirl^.  O.  in  his  lifetime,  and  remaining  fuch  at  his 
'M^  was  to  be  conCdered  as  a  continued  lien  (hereon  \  and  that 
^  fokfequent  charge  madp  on  the  eftate  by  the  faid  J.  £.,  hieing 
^9Mcd  in  the  mortgage-deed  to  have  been  made  for  the  purpofe 
MOiefaid,  (be  fame  together,  with  the  1500/.,  amounting  in  the 
^koie  to  the  fi^m  of  3500/.,  wa9  to  be  cot^Ii4ered  a^  remaining  a 
dttrg(  on  the  faid  eftates. 

G.^.  jportgaged  lands  to  W.  C,  to  fecure  payment  of  5000/.  Shaftor. 
^th  intereft,  at  5  per  cent,  and  by  will,  of  22d  of  May  l^23f  de-  ^^^''J^^^' 
^  the  lands  to  liis  nephew  G.,  in  tail-male,  remainder  to  the  ThmJowe, 
^tif  ip  uil-|i)ale^  re^naind^f  oycr|  and  4icd  in  thp  fan^e  month.  Feb.  1786. 
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sP.  Wms.    In  1725,  G.  5.  fufibred  a  recovery  to  himfelf  in  fee.     The  mort 

664*  note  I.  gagee  calHng  for  his  money,  W.  G.  agreed  to  advance  5000/.  a 

i^per  cent*  on  affignment  of  the  mortgage,  which  accordingly,  b; 

indenture  of  4th  of  June  1725,  was  alTigned  to  him,  with  provifi 

for  redemption  on  payment  of  the  principal  and  intereft  at  4^ 

cent,\  and  6.  S.,  for  himfelf >  his  heirs,  executors,  and  admini 

ftrators,  covenanted  with  JV,  G.,  that  he,  his  heirs,  (sV.,  or  feme  o: 

one  of  them,  would  pay  to  W»  G.  the  faid  principal  and  intereft 

in  manner  therein  mentioned.     In  17791  ^*  ^-  agreed  to  raife  th< 

intereft  to  5  per  cent.,  and  by  deed  covenanted  with  the  mortgagees 

that  the  eftate  fhou)d  remain  a  fecurity  for  the  5000  /.,  with  interef 

at  $fier  cent,,  and  that  he,  his  executors,  isfc,  would  pay  fuch  in< 

tereftfor  the  fame.     In  January  1782,  G«  S.  died,  the  intereft  01 

the  mortgage  being  in  arrear  for  about  10 months;  and  the  bil 

was  brought  (amongft  other  things)  to  have  the  500)3/.  and  interefi 

paid  out  of  the  perfonal  eftate  of  G.,  or  at  leaft  the  arrear  of  in 

tereft  due  at  his  death,  and  the  additional  i  per  cent,  charged  b] 

the  deed  of  17799   but  the  Lord  Chanceilour  was  clearly  o 

So,  Earl  of   Opinion,  that  the  perfonal  eftate  ought  not  to  difcharge  the  mort< 

Tankcrriiie  gage,  the  land  being  the  primary  fund.   His  Lord  (hip  alfo  though 

a*Br.  Ch.*     ^^^^  ^^^  intereft  muft  follow  the  principal,  and  that  the  contrad3 

l^ep.  57.      for  the  additional  intereft,  turning  upon  the  fame  fubje£^,  muft  b< 

in  the  nature  of  a  real  charge. 
Wiifon  V.  A  real  eftate  charged  with  a  fum  of  200  /.   as  a  bounty,  w» 

lari  of         holden  to  be  primarily  liable,  though  the  perfonal  eftate  was  alf( 
aiVhc^Roiis   fubjeftcd  by  the  covenant  of  the  donor. 

Feb.  1785.   a  Cok*s  P.  Wmt,  664,  note. 

Pake  of  A  leafehold  eftate  had  been  mortgaged  by  the  teftator's  fathei 

AncaftcrT,  to  ^.,  for  6500 /.,  and  had,  fubjcft  to  that  mortgage,  devolvec 
1  Br!ch.  upon  him  on  the  death  of  his  father ;  afterwards  the  mortgage 
Kep.  454.  was  afligned  by  the  defire  of  the  teftator  to  i/.,  who  advanced  hin 
a  farther  fum  of  100/.  upon  it,  and  the  teftator  conveyed  otho 
eftatcs  as  an  additional  fecurity  to  the  mortgagee.  The  teftatoi 
then  made  his  will,  and  thereby  devifed  as  foJlows  :— •*  I  give  am 
<<  devife  to  ^.  and  B.f  their  executors,  adminiftrators,  and  aiGgns 
«*  all  thofe  my  manors,  lands,  iffc.  in  L,,  to  have  and  to  hold  tt 
"  them,  from  the  time  of  my  deceafe,  for  the  term  of  99  years 
**  upon  the  trufts  hereinafter  mentioned."  He  then  gave  the  rea 
eftate  fubjeft  to  the  term,  and,  in  default  of  iflue  of  bis  own  body 
to  the  plaintiff  for  life,  remainder  to  his  firft  and  other  fons,  ii 
ftri£t  fettlement,  with  remainders  over,  and  afterwards  declared  a 
follows :— **  I  do  hereby  declare,  that  the  term  and  eftate,  fo  ai 
*<  aforefaid  limited  to  them  the  faid  A.  and  B.,  bfc,  is  upon  th< 
**  fpecial  truft  and  confidence,  and  to  the  intents  and  purpof© 
**  following ;  that  is  to  fay,  upon  truft,  that  they  the  faid  A.  am 
*♦  B.,  tstc,  ihall,  out  of  the  rents  and  profits,  or  by  mortgage 
•*  aifignment,  or  demife,  of  all  or  any  part  of  my  before-men 
•'  tioned  manors,  55*^.,  or  any  of  them,  for  all  or  any  part  of  th( 
**  faid  term  of  99  years,  or  otherwife  as  to  their  difcretion  ihal 
•*  Teem  meet,  levy  and  raife  fo  much  lawful  money  of  Grea 
"  Britain  as  will  be  fufficient  to  pay  anijatisfy  ail  the  dehts  IJbai 


^  me  at  the  time  of  my  deceafcy  my  funeral  charges^  and  all  the 
*^  kgadcs  and  Aims  of  money  given  by  me  in  and  by  this  my 
^  will,  and  pay  and  apply  the  fame  accordingly.  And  my  will 
^  aod  mind  is»  that  after  (o  mach  money  ihall  be  raifed  as  (hall 
^  anfwer  the  purpofes  aforefaid,  together  with  all  cofts,  ^r.,  the 
"  &id  term  (hail  ceafe  and  determine/'  He  then  devifed  as  fol- 
lows:—" I  give  and  devife  to  my  brother  M.  B.,  his  executors  and 
"  adminiftrators,  all  that  the  manor  of  Eq/f  and  Jf^e/l  Deeping^ 
"  hoiden  by  leafe  from  the  crown,  fubjeft  to  the  yearly  rent  and 
**  corenants  referved  in  the  faid  leafe,  and  alfo  fubjeft  to  the 
'*  mortgage  thereon  to  N.^  for  6500  /.;  but  in  cafe  my  faid  brother 
**  flail  not  be  living  at  the  time  of  my  deceafe,  then  I  give  the 
"  faid  eftate  and  premifcs,  with  the  appurtenances,  fubjeA  as 
^  aforefaid,  to  fuch  perfon  as  ihall  be  entitled  to  the  freehold  of 
"  my  real  eftate  at  the  time  of  my  deceafe,  by  virtue  of  the  afore- 
"  faid  limitations  of  this  my  will."  And  towards  the  end  of  his 
will  ht  devifed  as  follows :  *^  kentj  I  alfo  give  all  my  houfehold 
"  goods,  and  all  other  my  goods,  chattels,  efFe£ls,  and  perfonal 
"  dbtc  whatfoever,  unto  my  faid  brother  AL  5.,  if  he  ihall  be 
"  liring  at  the  time  pf  my  death ;  but  in  cafe  he  (hall  be  then 
^  dead,  I  give  and  devife  the  fame  to  fuch  perfon  as  (hall  be  en- 
**  titled  to  the  freehold  of  my  real  eftate,  under  and  by  virtue  of 
"  Ac  limitations  in  this  my  will."  i^c,  M.  B.  died  in  the  life- 
te&e  of  the  teftator,  and  the  plaintiff  became  entitled  under  the 
limitations  in  the  will  to  the  real  eftate.  And  one  queftion  was, 
Wicdicr  the  term  bequeathed  by  the  teftator  for  payment  of  debts 
V2S  liable  to  the  mortgage-debt  on  the  leafehold  ellate  ?  Etper 
airiamy  with  refped  to  the  leafehold  eftate,  the  charge  under  which 
tf  came  to  the  tejiator  ivas  prior  to  his  pur  chafing  it^  and  inherent  in 
^^otr,  and  the  eftate  itfelf  was  left  liable  to  anfwer  it,  and 
vidier  the  perfonal  eftate,  nor  real  eftate,  ought  to  be  charged 
^  that  debt ;  for  when  a  man  purchafeth  an  equity  of  redemp- 
^Jubjelf  to  incumbrances,  that  (hoiild  be  a  real  incumbrance 
^wing  the  land,  and  not  a  perfonal  one.  And  the  difference . 
ktween  an  eitate  defcended  and  one  purchafed  was  nothing, 
oolelg  the  circumftance  of  purchafing  created  the  difference,  but 
^  afforded  no  argument.  The  queftion  then  was,  Whether 
signing  the  mortgage  from  N,  to  //.,  and  covenanting  for  pay- 
>Knt  of  debts,  altered  the  cafe,  and  made  it  the  debt  of  the 
^tor  ?  and  it  was  clear  that  it  did  not ;  for  although  where  a 
B^  transferred  a  mortgage,  and  covenanted  for  the  payment  of  the 
'dit,  according  to  the  rule  oflaw^  he  made  it  his  onvn  debt,  and 
n»ie  ^10^^^  liable  to  be  fued  upon  that  covenant ;  yet  the  cafe  of 
^IfHY.Evelyn  bad  decided^  that  though  he  might  be  at  law  Jnfra» 
Jobfef  yet,  while  there  were  real  ajfets  fufficient  for  the  payment  of 
^  incumbrance,  they  (liould  be  applied  for  that  purpofe ;  and  it 
•a*  to  be  underftood,  with  refpe£l  to  fuch  tranfadion,  that  the 
pvtf  did  tt  by  way  ^i  accommodating  the  charge^  and  not  of  making 
we  debt  his  own. 

Another  queftion  in  the  preceding  cafe  was,  Whether,  when  the 
^^or  mortgaged  an  eftate  of  his  own  as  an  ulterior  fecurity,  that 
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tireiimftance  tiremid  create  a  difference  ?  and  it  was  held  that  in 
voold  not ;  for  nothing  made  it  his  debt  fo  effe£lually  as  the  cov6 
Slant  to  pay,  for  it  did  not  create  the  debt,  but  only  operated  au 
collateral  to  the  debt.  A  man  mortgaged  his  eflate  withotti 
covenant,  yet,  becaufe  the  money  was  borrowed,  the  mortgagee 
became  a  fimple  contra£l  creditor,  and  in  that  cafe  the  mortgage 
was  a  collateral  fecurity  ;  and  if  there  were  a  bond  or  a  covenant 
then  there  was  a  collateral  fecurity  of  a  higher  fpecies^  but  no  highei 
by  means  of  the  mortgage  merely;  therefore  having  fecurit] 
Amounted  to  nothing. 

Again,  where  L.  being  feifed  in  fee  by  defcent  of  an  eftate  at  C. 
and  other  real  eftates  both  freehold  and  copyhold,  by  his  wUl  de 
vifed  the  eftate  at  C,  which  was  fubjeA  to  a  mortgage  for  i50oi 
contra&ed  by  his  anceftor,  and  alfo  another  eftate,  to  be  fold ;  aiu 
charged  the  fame,  and  alfo  his  perfonal  eftate  (except  300/.  dm 
on  bond,  which  was  originally  part  of  his  wife's  fortune,  and  fpe 
cifically  bequeathed  to  her  by  the  will)  with  his  debts  and  legaciei 
and  devifed  the  refidue  of  his  real  eftate  in  truft  for  his  brother  I 
in  ftridl  fettlement,  fubje£l  to  a  charge  of  100/.  a  year  to  his  wif 
upon  the  copyhold  eftate;  and  made  his  wife  executrix:  th 
queftion  was.  Whether,  under  this  will,  the  perfonal  eftate  of  th 
teftator  fhould  be  applied  in  exoneration  of  the  real,  towards  tb 
difcharge  of  the  1500  /.  ?  And  it  was  held  by  Lord  Thurlowe  tha 
it  ihould  not ;  but  that  the  fame  fhould  come  out  of  the  eftat 
originally  liable  to  it.  And  this  decree  was  afterwards  affirme 
in  the  Houfe  of  Lords. 

M.  £).,  by  will  of  15th  of  January  1746,  devifed  eftates  t 
truftees  for  a  term  of  500  years,  to  raife  money  for  payment  of  Iv 
debts  and  legacies,  in  aid  of  his  perfonal  eftate ;  and  fubjedl  to  tl 
term,  he  devifed  the  eftate  in  ftri£t  fcttlement  with  the  ultima! 
limitation  to  his  own  right  heirs,  and  he  gave  the  refidue  of  h 
perfonal  eftate  to  his  executrix  C  P.  The  executrix  applied  tl 
perfonal  eftate  in  payment  of  fome  of  his  debts,  and  all  the  legs 
cies,  except  a  legacy  to  herfelf  of  1000  A,  and  then  died  ;  whil 
the  limitations  in  ftri£t  fettlement  fubfifted,  and  after  the  death  < 
C.  P.,  her  reprefentative  filed  a  bill  to  have  a  debt  due  to  C.  f 
and  her  legacy,  raifed  ;  and  the  only  perfon  then  entitled  und< 
the  limitation  in  ftri£t  fettlement  dying,  pending  the  fuit,  by  whk 
event  the  ultimate  limitation  to  the  teftator's  right  heirs  to( 
place,  a  fupplemental  bill  was  filed  againft  M.  D.  and  M.  D.  I 
the  coheirs  of  the  teftator.  To  ftop  tliis  fuit,  the  coheira  liqi 
dated  the  demands  of  the  reprefentative  of  C.  P.,  at  2070  A,  ai 
gave  their  joint  and  feveral  bond  for  that  fum ;  this  demand  w 
afterwards  affigned  to  ^.  B,,  who  alfo  bought  in  debts  to  tl 
amount  of  3270  /•  remaining  due  from  the  teftator  M.  jD.,  and  tl 
coheirs  gave  another  joint  and  feveral  bond  to  ji.  £«,  for  tl 
fum  alfo  ;  fo  that  yf.  B.  became  the  fole  creditor  on  the  eftal 
M*  D.  being  dead,  and  a  bill  being  filed  by  A.  B.  for  paryme 
of  thefe  fums  of  money,  the  queftion  was.  Whether  a  mok 
thereof  (hould  be  raifed  in  the  firft  place  out  of  the  perfonal  efta 
of  M.  jD.j  or  out  of  the  real  ?  and  his  Honour  was  of  opinic 
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tbt  tlie  real  eftate  was  the  original  debtor,  atid  dughf  to  bear 
tlie  burden.] 

If  one  devife  lands  which  are  in  mortgage  to  A.  for  life,  re-  [Corni/h  ▼; 
mainder  to  B.  in  fee  ;  A.  fhall  contribute  one-third  towards  the  ^'^» '  ^**" 
difchaigc  of  the  mortgage,  and  5.  the  other  two -thirds.  RoiAii'T, 

Wailejy  I  Ch.  Rep.  azi*    Ballet  r.Spnngeri  Pr.  Cb.  62.     Verney  ▼•  Vcrneji  i  Ves.  418.] 

[And  if  the  mortgage-money  is  payable  on  a  contingency  not  Hayes  v«    ' 
airircd,  he  in  remainder  or  reverfion  may  exhibit  his  bill  quia  timet^  "ru'r 
againft  the  tenant  for  life,  and  the  tenant  for  life  fhall  be  decreed  3^^- /   ** 
to  contribute. 

And  if  the  tenant  for  life  of  the  equity  of  redemption  pays  ofF  Newiing 
the  mortgage,  and  has  the  term  afligned  over  in  trult  for  himfcH,  \  AbiK»t, 
aad  makes  improvements,  and  dies ;  and  afterwards  the  remainder-  ^\'  q^  **" 
man  or  reverGoner  comes  to  redeem  5  the  reprefentatives  of  tenant  Abr.  S96. 
for  life  Ihali  have  the  allowance  of  two-thirds  of  the  lafting  im-  "•  ['e^cr§ 
prorements,  but  nothing  for  the  other  third,  becaufe  he  received  blit'hjsEdU 
dtf  benefit  thereof  during  his  life ;  and  no  interell  (hall  be  allowed  tor  finHs  no 
during  the  life  of  tenant  for  life  for  the  money  he  paid,  for  he  is  ^^^^  ^f^'^j* 
bound  to  keep  down  the  intercft  during  his  eftate.  ^XT 

In  the  cafe  of  James  and  Hai/es,  it  is  laid  down  that,  if  an  James  t. 
dbtc  in  mortgage  be  fettled  on  A,  for  life,  and  then  on  JB.  in  tail  Hailes, 
or  b  fee,  the  tenant  for  life  fhall  bear  two-fifths  of  the  principal  ^' 
and  intereft,  and  the  remainder-man  three-fifths, 

Bttt  where  he  who  is  pofTefTed  of  the  equity  of  redemption 
Iwh  fuch  an  intereft  in  the  eftate,  as  he  cznfecure  the  money  laid 
OBtby  him  to  redeem  upon,  the  remainder-man  fhall  pay  him,  or 
Ikis  reprefentatives,  all  he  hath  advanced.  As,  where  a  tenant  in  Kirkham 
taloiz  mortgaged  eftate,  under  the  will  of  his  father,  upon  the  ▼•Smith, 
•fealh  of  his  two  brothers^  paid  off  a  debt  originally  on  the  eftate  '  "*  *^ 
ly  mortgage  term  for  years,  but  neglefted  to  have  an  aflignmenc 
rf  the  term  to  himfelf,  and  afterwards  devifed  the  fame  lands  j 
and  the  plaintiffs,  the  remainder-men  under  the  will,  claimed  the 
eftate,  as  not  barred^  difcharged  of  the  incumbrance :  the  Lord 
Quncellour  held,  that  there  being  a  term  for  years  in  the  mort- 
ice, which  ftood  in  point  of  law  as  it  did  before,  no  affignment 
in  law  being  made  thereof,  none  of  the  parties  before  the  court 
.«ad  the  legal  eftate,  for  a  conveyance  of  which  the  plaintiffs  came ; 
*»d  therefore  that  conveyance  muft  be  upon  equitable  grounds. 
That,  fo  far  as  it  appeared,  tenant  in  tail  paid  it  off  ^ith  his  own 
Boncf;  that  he  might  have  taken  an  affignment  of  the  term» 
.«ther  in  truft,  to  attend  the  inheritance,  which  would  have  ended 
.this  qaeftion,  or  in  truft  for  himfelf,  hb  executors,  or  adminlftra-^ 
.tors,  which  would,  notwithftanding  the  remainder  over,  have  kept 
Ais  incumbrance  on  foot  for  the  benefit  of  his  perfonal  eftate  and 
Aofc  entitled  thereto ;  or,  that  he  might  have  called  for  an  affign- 
B^t  of  it  in  his  life,  if  he  had  found  out  this  limitation  m  re*- 
■laindcT,  that  it  might  have  been  made  for  the  benefit  of  his  exc- 
CQtors,  TKt  of  the  remainder;  but  his  not  doing  any  of  thefe^ 
*lcarly  proved,  that  he  took  himfelf  to  have  had  the  abfolute 
^vnerihlp  and  difpofal  of  it.    And  the  court  could  not  decree,  ta 
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perfons  claiming  this^  in  contradidion  to  his  apprehenfion  and 
intent,  a  conveyance  of  the  inheritance,   and  likewife  of  this 
term,  without  making  a  fatisfa£lioQ  to  the  perfonal  eftate  of  the 
tenant  in  tail ;  as  that  would  be  contrary  to  the  maxim,  that  be 
>    ivho  would  have  equity^  mujt  do  equity;  and  the  plaintiffs  were  de- 
creed to  have  the  eftate,  fubje£i  to  the  money  paid  by  the  tenant 
ill  tail  in  difcharge  of  the  mortgage.] 
Vcrn.404.        But,  if  lands  in  mortgage  are  devifed  to  A,  for  life,  remainder 
P^^.^'''       to  fi.  in  fee,  and  ^.  takeS  an  affignment  of  this  mortgage  in  a 
truftee's  name  j  though  B,  might  have  compelled  A.  to  contribute 
one-third  towards  payment  of  the  mortgage,  in  refpeft  of  his  eftate 
for  life ;  yet  if  A.  be  dead,  and  the  bill  be  brought  againft  his  ex- 
ecutor, he  (hall  be  obliged  to  contribute  only  in  proportion  to  the 
time  that  A,  his  teftator  enjoyed  it. 
Cro.  Car.  A,  mortgaged  his  lands  upon  condition,  that  if  he  or  his  heirs 

J7*  repaid  100 /.  at  fuch  a  day,  he  fhould  re-enter ;  before  the  day  he 

dies,  leaving  iflue  a  daughter,  his  wife  enfeint  with  a  fon  ;  the 
daughter  pays  the  money  at  the  day,  and  then  the  fon  is  born  ; 
the  daughter  (hall  keep  the  lands,  and  the  fon  (hall  not  recover 
againfl  her ;  for  the  daughter  is  in  nature  of  a  purchafer,  where 
(he  hath  regained  the  land  by  her  own  vigilance,  which  otherwife 
had  lapfed  at  law  to  the  mortgagee. 

[If  one  purchafe  an  eftate  fubje£):  to  a  mortgage,  his  perfonal 
eftate  will  not  be  liable  to  exonerate  the  real  eftate  from  payment 
of  the  mortgage-debt,  although  he  covenant  with  the  vendor  to 
pay  the  mortgage,  and  indemnify  him  from  all  cofts  and  charges 
Tweddel  y.  in  refpe£t  of  it.  Thus,  A,  agreed  to  purchafe  an  eftate  of  B.^ 
*^T^^{»  which  was  then  fubjeft  to  a  mortgage  of  2000  /..  to  Z>.,  and  ac- 
Ilep!'ioi'«  cordingly  by  indenture  of  leafe  and  releafe  between  A.  of  the 
one  part,  and  B.  of  the  other  part,  reciting  the  mortgage,  and 
that  B,  had  contracted  with  A.  for  the  purchafe  of  the  inheritance 
of  the  faid  eftate,  and  had  agreed  to  pay  the  fum  of  3500/.  for 
the  fame  in  manner  therein  mentioned,  that  was  to  fay,  to  the 
mortgagee  all  fuch  fums  as  fliould  be  due  to  him  upon  the  faid? 
mortgage,  on  the  firft  of  May  next  enfuing,  as  alfo  to  pay  fuch  funi 
of  money  as  ftiould  remain  after  deducing  the  money  due  to  thc' 
mortgage  of  Z).;  it  was  witneffed  that  the  faid  A.y'in  confideration 
thereof,  did  grant,  iffc.  to  the  faid  £.,  his  heirs  and  afBgns  forever, 
all  the  faidpremifes,  iffc;  and  in  the  covenant  againft  incumbrance 
the  mortgages  and  fecurities  were  excepted.  And  the  faid  £,  di 
covenant,  that  he,  to'r.  would  well  and  truly  pay,  or  caufe  to  ' 
paid,  to  the  faid  D.y  the  faid  fum  due  in  manner  aforefaid,  an 
would  indemnify  the  faid  A.f  his  heirs,  {^r.,  and  his  goods  an 
chattels,  land  and  tenements,  from  all  cofts  and  charges,  (sft 
in  refpeft  of  the  faid  mortgage.  A,^  after  completing  the  purchafi 
of  B.,  made  his  will,  and  died,  and  then  a  queftion  arofe  betwe 
his  perfonal  reprefentatives,  and  the  devifees  of  this  eftate  und 
the  will,  Whether,  from  the  nature  of  tlie  contrad:,  the  perfon 
eftate  of  A.  (refpefiing  which  he  had  made  no  difpofition  in  h 
will)  was  liable  to  be  applied  in  difcharge  of  the  mortgage  ? 
per  curiam,  it  is  a  clear  rule  tliat  the  perfonal  eftate  is  nev 

charg 


doij^ed  in  iquity  where  it  is  not  a  law ;  and  if  not  chargeable  at 
liw,  there  is  no  principle  or  cafe  in  this  court  to  warrant  its  being 
dargeable  in  equity,  contrary  to  the  order  of  the  law.  Where  it 
ija(icbtj)i]rable  by  executors  at  law ^  this  court  will  relieve  the 
hdr,  b]r  turning  the  charge  upon  the  executors,  provided  it  does 
not  inrerfcre  with  other  debts  and  legacies,  or  any  more  fubftan- 
tial  claims,  in  refpefl  of  the  rule  of  marfhalling  aficts,  it  is  that 
it  mail  be  a  debt  affe£ling  both  the  real  and  perfonal  eftate ;  fo 
in  cafe  the  perfonal  fund  proves  deficient,  to  enable  the  court  to 
marihal  the  aflets,  you  muil  prove 'that  the  executors  are  account* 
able  at  law,  and  not  in  equity.  In  this  cafe,  the  perfonal  eftate 
aerer  wasjiable,  cither  by  adion  againft  the  party  himfelf,  or 
againft  his  executors. 

Sir  John  Napper^s  eftate  was  in  mortgage,  and  he  died,  leaving  Napperr, 
Sir  72M;^/ri/»x  his  heir,  who,  upon  his  intermarriage  with  Lady  ^ady  Effing- 
ifngbam^  fettled  a  jointure  upon  her,  and  covenanted  to  pay  his  |!Tj  ^^  ' 
ntber's  debts,  and  then  died,  polTcfled  of  a  confiderable  perfonal 
eftate,  which  came  to  his  wife,  having  difpofcd  of  a  real  eftate^ 
wiiich  was  fettled  by  an  ad  of  parliament,  in  truft  to  pay  his  fa- 
tkr*8  debt :  the  heir  at  law  brought  his  bill  againft  the  wife,  to 
ka?e  the  perfonal  eftate  of  the  bufband,  upon  his  covenant,  applied 
to  difcharge  the  father's  mortgages,  and  it  was  fo  decreed.     But 
tk  reafoQ  was,  becaufe  the  heir  had  difpofed  of  the  eftate  fo  fet* 
tU  io  truft,  and  then  it  was  but  juft  and  equitable,  that  his  per- 
loDil  eftate  flioul^  be  applied  to  exonerate  the  mortgaged  eftate, 
ddeended  to  the  heir  at  law,  becaufe  he  was  anfwerable  for  the 
tnft  eftate,  fettled  for  that  purpofe.] 

If  a  man  enter  into  a  bond,  in  which  he  binds  himfelf  and  his  Abr.  E^ 
beirs,  and  dies,  leaving  a  real  eftate  to  defcend  to  his  heir,  fubjed  | ^^* 
to  a  mortgage  for  years,  and  the  heir  fells  the  equity  of  redemp-  fiatemtn.  * 
tion,  the  obligee  cannot  redeem  the  mortgage^  without  firft  having 
a  jndgment  at  law  againft  the  heir. 

A  dowrefs  may  redeem  a  mortgage,  paying  her  proportion  of  Abr.  £<|. 
the  mortgaire-money }  and  as  to  the  reft,  ftie  may  hold  over  till  \}^' 
u  latistied.  Danby* 

So,  if  a  jointure  is  made  of  lands  which  are  mortgaged,  the  ciun.  Ca. 
^e  may  redeem,  and  her  executor  fliall  hold  over  till  repaid  with  *7J* 
iwereftj  becaufe  fuch  tenant  for  life  ought  to  be  reimburfed  the  »cSn.C«if 
noney  (he  paid  to  fet  her  eftate  free^  and  in  the  condition  flie  xoo.  ]6i« 
ought  to  have  been  in. 

Bat,  if  a  jointrefs  after  marriage  join  with  her  hufband  in  a  Chan.  Ca. 
^K,  and  mortgage  the  land,  and  the  huft>and  die }  ther^,  her  land  ^7i- 
is  charged,  and  (he  (hall  pay  her  part  towards  the  difburdening  of  _^  ^^ 
^  land ;  and  her  executors  (hall  not  hold  the  land  till  fatisfied 
&reof,  becaufe  (he  herfelf  concurred  in  laying  on  the  charge^ 
u^  therefore  muft  join  in  the  difburdening  of  it,  according  to  the 
^^  of  her  intereft* 

If  the  wife  joins  in  a  mortgage,  and  levies  a  fine,  with  an  Vera.  %^ 
wteBt  to  bar  ner  dower ;  and  in  confideration  thereof  the  htif-  5^*|^t: 
^  agreesi  that  (he  (hall  have  the  equity  of  redemption  in  lieu  of    ^""■"* 
Itt  dower^  and  he  afterwards  ttiortgages  the  fame  eftate  twice 
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mofei  though  this  agreement  be  fraudulent  againft  the  fubfeqaent 
mortgagees,  fo  far  as  to  entitle  the  wife  to  the  whole  equityaf 
reUemptiony  yet  ihe  (hall  have  her  dower,  if  (he  furvives  her  huf- 
bandy  and  (hall  not  be  put  to  her  writ  of  dower,  becaufe  the 
eftate  may  be  fo  conveyed  away  by  fome  of  the  mortgagees  that 
poflibly  ihe  may  not  know  againft  whom  to  bring  her  writ  of 
dower. 
Vera.  SI).       If  a  man  4narrie8  a  jointrefs  of  houfes  which  are  burnt  down, 
Brend  v.      j^j^j  ^j^^  hu(band  and  wife  borrow  1500/.  to  build  on  the  ground, 
[In  this        And  levy  a  Sntfur  concept  for  ninety-nine  years,  if  the  wife  lives 
caft»  M  It.    lo  long,  and  a  deed  is  made  between  the  conufee  and  the  hufband, 
f^^  ^^  e  wherein  the  hulband  covenants  to  repay  the  mortgage-money,  with 
Brond  v.      interttt  \  and  the  equity  of  redemption  is  umited  to  the  huibaod 
Brond,         and  his  heirs,  and  the  hufband  expends  3  or  4000A  in  building 
•i^Vtii^     on  this  ground,  and  dies  \  the  wife  fliall  redeem,  and  not  the  heir 
iictdt  that   pi  the  hufband ;  for  the  wife  was  no  party  to  the  deed  of  re- 
chert  W4I  an  demife,  by  which  the  redemption  was  limited  to  the  hufband ;  and 
tSmhe  wift  *^  ^*^*  being  a  jointrefs,  and  having  granted  a  term  for  years 
'diovid  not     only,  out  of  her  eftate  for  life,  there  refts  a  reverfion  in  her,  which 
U  pr0jtt.      naturally  attra£ls  the  redemption. 

4Iced,  but  ^  '^ 

Aould  redfem,  paying  the  intcreft  of  the  money  borrowed,  and  that  the  court  refolved,  that  the  mk 
having  fulfcred  tne  reprefentatWes  of  the  huiband  to  remain  in  poiTenjon,  and  pay  off  hit  debu,  with- 
ovc  exhibiting  her  claim  fat  a  long  period  of  time,  fliould  not  be  allowed  any  pro&tt  received  by  tfac 
bo/band*!  reprefentatives,  but  from  the  time  of  £ltng  the  biU^  which  %irat  the  firft  notice  to  them  ef 
Aich  igreement*] 

sVtrn.4So.      A,  On  his  marriage  agreed  to  leave  his  wife  looo/.  if  (he  fur- 
Aeon  V.      vived  him ;  the  drawing  of  the  agreement  was  left  to  the  parfon 
*'**'         of  the  parifli,  who  made  a  bond  from  A.  to  his  intended  wife  in 
2000  A  conditioned  to  leave  her  1000/.  if  flie  furvived  him  :  The 
marriage  was  had,  and  A.  died,  leaving  a  freehold  and  copyhold 
eftate  in  mortgage,  and  which  were  mortgaged  together ;  and  it 
was  held,  that  the  wife  (hould  redeem  as  well  the  freehold  as  copy- 
hold, and  hold  over  till  (he  was  fatisfied. 
sVcrn.437.       A,  joins  with  B.  her  hufband  in  making  a  mortgage  for  years 
The  EaA  v.   ^f  j^^j.  inheritance  for  4500/.  to  fupply  the  huft^and's  occafions, 
of^Hiiming-  ^"d  ^^  P^y  ^^^  ^^^  place  of  captain  of  the  band  of  penfioners  \  and 
too*  fubjeA  to  the  mortgage,  which  was  for  a  term  of  years  \  the  eftate 

was  fettled  on  A.  for  life,  remainder  to  her  fon  in  tail :  B.  in  the 
mortgage-deed  covenants  to  pay  the  money,  and  the  provifo  was, 
that  on  the  payment  of  the  mortgage -money  the  term  was  to 
ceafe :  the  mortgage  was  feveral  times  afiigned,  and  particularly 
in  1^831  and  the  wife  joined  in  it,  and  there  the  provifo  was,  that 
on  payment  of  the  money  by  them,  or  either  of  them,  the  mort- 

5age«term  was  to  be  affigned  as  they,  or  either  of  them,  fhould 
xxtfk  or  appoint :  a  few  days  after  the  mortgage  was  made,^.  by 
letter  thanked  his  wife  for  having  fealed  it,  and  added,  that  the 
profits  of  the  oiBce  ftiould  be  religioufly  applied  to  pay  off  the  in* 
cumbrance:  but  afterwards  when  money  came  in,  though  he  paid 
off  (he  mortgage,  yet  he  took  an  aflignment  thereof  in  truft  for 
himfelf }  and  by  will  devifed  his  perfonal  eftate,  and  the  benefit 
vf  chit  mortgage,  to  his  fecond  wife.  On  a  bill  by  the  fon  of  the 
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irft  vifey  to  have  this  mortgage  affigned  him,  it  was  declared  by 

mjLord  Keeper,  that  he  could  not  decree  for  him,  bat  upon  the 

afaal  terms  of  redemption,  on  payment  of  principal,  intereft,  and 

cofts,  difcountiDg  profits.  But  upon  an  appeal  to  the  Lords,  the  x  Br.P.C 

too  obuined  a  decree  to  ha^e  the  mortgage  ai&gned  to  him*  '* 

So,  where  A.  and  his  wife  mortgaged  the  wife's  eftate,  and  A.  2 Vera.  604* 
coreuanted  to  pay  the  money,  but  the  equity  of  redemption  was  f^*^^**"^  \ 
referred  ts  them  and  their  heirs ;  the  hufband  dying,  it  was  de* 
aecd,  that  the  mortgage  fhould  be  difcharged  out  of  the  hulband's 
date. 

[Again,  a  hufband,  feifed  in  right  of  his  wife,  borrowed  500  /.  Tate  ▼• 
to  fnppiy  his  occafions  ;  for  fecuring  which,  he  and  his  wife  levied  ^^^^ 
\  fine  ot  her  inheritance,  and  raifed  a  term  of  500  years,  which  264I 
vas  limited  to  the  perfon  lending  the  money,  with  remainder  to  the  ^Vern.  689* 
vile  in  fee,  to  be  void  neverthelefs  upon  payment  of  the  money  ^*  ^* 
bonrowed,  with  intereft  ;  and  in  the  deed,  the  hufband  covenanted 
to  pay  it  oflF.     Afterwards,  the  hufband  made  His  will,  by  which 
he  gave  feveral  charities  out  of  his  perfonal  efta^e,  and  then  died, 
vithoat  having  difcharged  the  mortgage,  indebted  by  fimpk  con- 
trad.   The  aflets  not  being  fufficient  to  pay  the  mortgage-money, 
nd  alfo  the  charities  given  by  the  will,  the  widow  exhibited  her 
UH  to  have  the  former  difcharged  out  of  her  hufband's  perfonal 
eftate.    And  fo  it  was  decreed ;  for  his  perfonal  estate  would  be 
table  to  pay  debts,  before  legacies,  though  left  to  a  charity,  they 
being  ftiU  but  legacies.  ^ 

Where  a  man   made  a  voluntary  deed,  and  afterwards  mort-  Ran  t. 
pged  the  fame  lands,  and  xhtjirfi  deed,  on  trial  at  law,  was  found  ^^^^^^^ 
fr^ulent  againft  the  mortgagee  ;  yet,  on  a  bill  exhibited  by  the  iVcm^i^ll 
pcribn  to  whom  the  deed  was  made  to  redeem  the  piortgage,  it  Ndfon,  101. 
was  held,  that,  though  the  firft  deed  was  fraudulent,  becaufe  vo-  ^j^a.  Abr. 
limtary,  as  to  the  mortgage,  yet  it  was  good  as  to  the  equity  of  Bartiirop 
Tcdemption,  and  would  pafs  that;  for  a  voluntary  deed  would  ▼.Weft,       , 
bind  die  party  that  made  it,  and  his  heirs.  J  J^*P'  ^^ 

Affignees  of  a  bankrupt  may  redeem,  or  aflign  an  equity  of  re-  i  ch.  Ca» 
demption.  7«- 

So,  likewife,  a  tenant  may  put  himfelf  in  the  place  of  the  Dougl.  Repu 
mortgagor,  and  either  redeem  himfelf,  or  get  a  friend  to  do  it.        **»  n**^** 

The  aflignee,  in  equity,  may  redeem  a  mortgage.  Howaid  r. 

Harrit,  z  Vtn.  33. 

And  an  aflSgnee  of  the  equity  of  redemption,  which  has  been 
defened  for  a  time,  but  not  for  that  period  which  is  a  bar  to  a  re- 
demption, will,  if  there  are  circumilances  which  would  induce 
the  court  to  decree  a  redemption  in  favour  of  the  mortgagor  or 
bis  reprefentative,  be  entided  to  the  benefit  of  it.     Therefore,  Anonj* 
Lord  iLtrdwcke^  in  a  cafe,  where  a  prowling  affignee  had  bought  ™°^^ 
ID  equity  of  redemption,  which  had  been  abandoned  for  fifteen  ^       >''^^ 
years,  for  a  very  inconfiderable  fum,  imagining,  that  from  fome 
Imowledge  of  the  law,  he  might  be  able  to  unravel  a  great  num- 
ber of  circumfhinces,  and  by  that  means  endde  himfelf  to  a  re- 
dcmptioD,  was  of  opinionj  that  he  was  entitled  to  a  decree  to 
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redeem.  But  his  Lordfliip  held  him  entitled  only  upon  thefe  tenn«^ 
viz.  that  the  aflignee,  in  taking  the  account  before  the  Mafter, 
ihould  be  confined  to  furchargCt  and  falfify  only,  and  the  intereft 
upon  the  mortgage  be  computed  at  five  per  cent,  though  at  that 
period  money  bore  a  higher  rate  of  intereft. 

£iici  ▼.  A  mortgage  by  a  popiib  heir  may  be  redeemed  by  the  next  piD* 

««»'*      tcilant  heir. 

ccaU  y> 

Buob  346.  Com.  Rep.  661.  J^ 

%  Vcs.  304*       An  equity  of  redemption  will  follow  the  cuftom  as  to  the  legal 
eftate.     In  borough -engUfli  lands,  if  mortgaged,  the  equity  of 
redemption  will  defcend  to  the  youngeft  fon  to  whom  the  lands 
defcend. 
iHd,  3o,  in  mortgages  of  gavelkind,  lands  which  defcend  to  all  the 

children  equally,  the  equity  of  redemption  defcends  to  all  like- 
wife. 
PMUpt  T.  And  it  may  be  devifed.  Thus,  where  one,  feifed  in  fee«Gmple, 
^ckR  mortgaged  his  lands,  with  a  provifo  for  repayment  by  him,  his 
190.  *f*ii*  heirs,  or  afligns,  and  then  devifed  the  fame  premifes*,  the  court 
a  Burr.  978.  decreed,  on  a  bill  by  the  devifee  to  redeem,  that  the  equity  of  re- 
demption belonged  to  him  and  not  to  the  heir, 
ft  Chan.  But,  if  a  mortgagor,  before  the  condition  broken,  devife,  it  will 

Ct.  8.         {)£  Yoid  •  for  a  condition  is  not  devifable. 

ftVtf.43i.       Every  devifee  of  a  mortgaged  eftate,  that  brings  a  bill  to  re- 
deem, need  not  make  the  heir  at  law  party ;  if  the  devifee  claims 
to  have  the  will  eftabliihed,  it  is  necefiary :  if  only  a  title  under 
the  will,  it  is  not. 
9hlr)«y  v.         A  judgment  creditor  may  redeem  againft  a  mortgagee  of  a  leafe- 
^^"•»         hold  eftate,  who  is  likewifc  a  bond  creditor:  but,  before  the  bill 
ftoo!  *    '^'  *•  brought  to  redeem,  a  writ  of  execution  muft  be  fued  out ;  for 
An$t\  f.       until  that  be  done,  the  judgment  creditor  hath  no  lien  on  the  leafe- 
Vn^u        iioid  eftate,  and,  for  want  of  its  being  taken  out,  the  bill  in  the 
kl*i"v?*'   principal  cafe  was  difmiffed. 

Mailfnil,  clNil  In  tht  principal  cafe. 

Hunh.  147.       Tenant  by  eltgit,  ftatute  merchant,  or  ftaple,  may  redeem, 
ft  K.C* 

Abr*  ^94.  notfit 

ai(m«)i«wfr        And  the  law  is  the  fame  as  to  a  judgment  creditor,  though  the 

t.  Thump,   judgment  be  with  ftay  of  execution.   Thus,  H.  in  1693,  confefled 

44».*  *  judgment,  with  a  defeafance,  by  which  it  was  not  to  take  effed 

until  after  the  death  of  a  woman,  who  lived  until  1726.    The 

filute,  fubie£l  to  this  judgment^  defcended  in  the  mean  time  from 

}/.  10  his  neir,  who  mortgaged  it  to  T.    The  mortgagee  had  no 

notice  of  the  judgment  at  the  time :  the  heir  afterwards,  in  X7219 

about  iive  years  before  the  woman  died,  became  bankrupt;  and 

I  ho  mortgagee  was  appointed  aflignee.     After  her  death,  the  re- 

prrfcntAtive  of  the  judgment  creditor  brought  his  bill  againft  the 

Nlil^nrr  to  redeem  the  mortgage,  upon  payment  of  principal,  in- 

trrcil,  tuid  coiU.    The  qucftion  was.  Whether,  as  there  was  no 

aiMiiiil  eMt  taken  out  by  the  judgment  creditor  before  the  com- 

niUlion  of  bankruptcy  iilued,  the  aflignee  under  the  commifilon, 

^tM  luihi  or  the  judgment  creditori  ftiould  redeem?  And  it  was 

contended 
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cofltended  on  the  fide  of  the  aiSgnee,  that  the  heir  was  charge- 
abk  only  as  terre-tenants  and  therefore  the  perfon  nobp  claimed 
nnder  the  judgment  was  not  a  creditor  of  the  bankrupt*  Sed  per 
on*.— The  judgment  creditor  is  entitled  to  redeem  the  whole  (for 
it  mad  be  entire)  and  to  have  the  eftate  of  H.  exonerated  out  of 
that  of  his  heir,  if  the  heir's  is  fufBcient.  As  to  the  point  which 
hi  been  laboured,  in  order  to  make  this  perfon  come  in  as  a  cre- 
ditor under  the  commiflion  of  banjcruptcy,  there  was  nothing  in 
it  If  it  had  beet&  merely  a  bond  creditor  from  the  anceftor,  there 
migk  have  been  fome  colour  to  infift  upon  this  under  the  ftatute 
of  (nuduleut  devifes  ^  becaufe  that  a£t  made  it  a  debt  againft  thje 
heii  himfdf,  as  well  as  the  anceftor.  But  it  was  entirely  different 
Icre,  as  this  was  a  judgment  which  was  a  iiin  upon  the  land,  a 
ftrtiori  zlien  upon  the  lands  in  the  hands  of  the  aflignee  under  the 
commilhon,  who  (toed  only  in  the  place  of  the  bankrupt. 

The  crown  may  redeem  eftates  mortgaged »    forfeited  by  the  Attorney 
oor^agor  by  his  being  indided  and  outlawed  for  high  treafon,       ^t^  7l 
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If  an  eftate  defcend  to  an  infant  fubjeft  to  incumbrances,  the  Paimirv. 
guardian  may,  without  the  diredion  of  a  court  of  equity,  apply  ^hJ^tiVf"* 
the  profits  to  difcharge  the  incumbrances,  viz.  to  pay  the  intereft 
of  any  real  incumbrance,  and  the  principal  of  a  tncrtgageg  becaufe 
that  is  a  direS  and  immediate  charge  upon  the  land  i  but  not  the 
pnacipal  of  any  other  real  incumbrance.] 

i.  To  whom  the  Mortgage-Money  Ihall  be  paid. 

Mortgages,  being  part  of  the  perfonal  eftate,  belonging  to  the  Chan,  Ci. 
eiccators  or  adminiftrators  \  though  it  was  formerly  held,  that  if  l^^^  ^^ 
a  feoflFment  in  fee  was  made  upon  condition,  that  if  the  mort-  smouiu 
gagor  paid  the  fum  to  the  mortgagee,  his  heirs,  executors,  or  ad* 
miniftrators,  that  then  the  mortgagor  (hould  re-enter,  and  the  day 
pafled  without  payment,  and  the  mortgagee  died,  whereby  the 
lands  defccnded  to  his  heir ;  in  fuch  cafe,  the  heir  being  named 
in  the  condition,  and  no  bond  or  covenant  given  to  make  it  appear 
a  perfonal  matter,  and  no  deficiency  of  affets  to  pay  creditors,  that 
the  heir  parting  with  the  benefit  defccnded  to  him,  fliould  have 
Ac  money  in  the  mortgage. 

But  aftcrvrards  it  was  truly  fettled  by  the  Lord  Chanccllour  Chan.  Ca. 
Fmch,  diat  the  money  (hould  go  to  the  executors  or  adminiftra-  ^«Jj^^^^  ^^^ 
tors,  and  not  to  the  heir;  and  the  reafon  was,  becaufe  equity  fol-  ^o, si.no. 
lows  the  law.     And  at  common  law,  if  conditions  or  defcafances  a  Vent.348. 
rf  mortgages  arc  fo  penned,  as  no  mention  is  made  cither  of  heirs  ^jV^i.^ej. 
or  executors,  in  that  cafe,  the  money  ought  to  be  paid  to  the  exe*  vcm.  170. 
cutors,  becaufe  the  money  caibe  out  of  the  perfonal  eftate,  and  4i»*  ^^ 
therefore  ought  to  return  thither  again.    But  if  the  dcfeafance  ap-  ^^ '     ^ 
points  the  money  to  be  paid  to  the  heir  or  executor  disjunftively, 
there,  by  the  common  law  already  mentioned,  if  the  mortgagor 
pay  the  money  prccifely  at  the  day,  he  may  cleft  {a)  to  pay  it  [(«)  if  the 
cidicr  to  the  heir  or  to  the  executor.    But  where  the  prccifc  day  ^"^'^^^ 
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is  paftf  and  die  mortgy  forfeited,  all  eledum  is  gone  in  lai 
for  in  lav  tbcie  is  no  ledempdon.  And  when  the  cafe  is  redoei 
faj  dK  ^  3^  equity  of  redemption,  it  were  perfcQly  againft  equity  to  r< 
fftaihe  mc  die  dcAion  of  Ac  mortgagor  ^  becanie  that  would  only  rei 
^hSn^  ^  ^  delay  of  die  payment  of  the  money  as  long  as  he  pleated^  ai 
cnn:oisy  >nid  in.oompofitions  to  pay  the  money  into  that  hand  which  ihtou 
mimum^x*-  uk  him  heft.  And  to  fay  that  the  eledioo  fliould  be  in  the  coui 
*^  ^^  would  be  to  place  an  arbitrary  power  in  it,  which  would  tend  i 
tbfriDCft.  the  inconvenience  of  the  fubjed ;  fince  no  man  could  fafely  pa 
pgpcfe  the  money  in  fuch  cafes,  without  a  fuit  in  equity.  And,  then 
^^11^^  fore,  fince  there  ought  to  be  a  certain  rule,  a  better  cannot  I 
Ibvtind,  chofen,  than  to  come  as  near  as  can  be  to  the  rule  and  rcafon  i 
^0^  t^  the  common  law.  Now  the  law  always  gives  the  money  to  tl 
y^f^t^  executor,  where  no  peribn  is  named,  and  where  the  ele^ion  f 
ofe  hit  pay  either  to  the  heir  or  the  executor  is  gone  and  forfeited  in  la^ 
c**^^  ^  it  is  all  one,  as  if  neither  heir  nor  executor  were  named  in  tfa 
^^^t^  con^don*  And  then  in  natural  juftice  and  equity,  the  princips 
cither }  ^  nght  of  the  mortgagee  is  to  his  money,  and  his  right  to  the  Ian 
uH^  'riL  **  ^^^  ^  *  depofit  or  pledge  for  his  money ;  and  therefore  th 
ibZ^.  money  ought  to  be  paid  inta  the  proper  hand,  that  the  mortgage 
9  Veotr.  hath  appointed  receiver  of  his  money,  and  that  is  his  executor 
35X*]  And  then  the  heir,  who  is  only  a  truftee  to  keep  the  pledge 

ought  to  deliver  it  back  to  the  mortgagor ;  for  though  the  hei 
has  the  ufe  and  benefit  of  the  land  till  redeemed,  yet  he  has  i 
only  as  a  pledge,  and  therefore  is  a  truftee  to  reftore  it  when  thi 
moacy  is  paid  to  the  proper  hand ;  and  the  heir  himfelf,  thougt 
he  1^  proper  to  keep  the  pledge,  being  land,  yet  he  is  not  propei 
to  receive  the  money,  it  being  purely  perfon^.  Nor  is  it  hard^ 
that  the  heir  fliould  part  with  the  land,  without  having  the  mo- 
ney that  comes  in  lieu  of  it  i  becaufe  we  are  to  confider,  that  the 
money  was  originally  parted  with  from  the  pcrfonal  eilate,  and 
had  immediately  come  into  the  hands  of  the  executor,  had  it  not 
been  placed  out  on  this  real  fecurity.  Whether,  therefore,  the 
executor  has  aflets  or  not,  the  mortgage-money  (hould  be  paid  to 
him.  But  the  mortgagee,  by  any  conveyance  in  his  lifetime,  or 
hy  his  laft  will  and  teftament,  may  difpofe  of  it  otherwife  to  whom 
he  pleafes. 
s  VerBt  66.  If  die  heir  of  the  mortgagee  foreclofes  the  mortgagor,  the  exe- 
cutor being  no  party,  upon  a  bill  by  the  executor  againft  the  heir 
of  the  mortgagee  and  the  mortgagor,  the  land  will  be  decreed  the 
executor. 
sVcTB.  67*  But  if  the  executor  of  the  mortgagee,  after  a  foredofure  by  the 
heir,  brings  a  bill  to  have  the  benefit  of  the  mortgage,  the  heir,  if 
he  thinks  fit,  may  take  the  benefit  of  the  foredofure  to  himfelf| 
paying  the  executor  the  mortgage*money  and  intercft. 
Ems  ▼•  And,  if  the  mortgagor  doth  not  redeem,  the  adminiftrator  (hall 

^c^^     have  the  land.    Thus,  where  the  mortgage  was  forfeited,  the  heir 
,^  in  pofleflion  by  defcent,  no  want  of  afiets,  and  the  mortgagor  did 

not  oiler  to  redeem ;  the  heir  of  the  mortgagee  was  decreed  to 
9pnvey  the  lands  to  his  adminiftrator ;  for  as  the  money,  bdng 


pat  of  tbe  perfonal  eftate,  would  ha^e  gone  to  him,  fo  would  the 
fad,  which  was  in  lieu  thereof. 

If  there  be  a*  mortgage  in  fee  of  a  long  (landing,  and  there  be  i^etn.%6j. 
twodcfcenu  caft  fiiice  the  mortgage  was  made  $  though  the  mort-  ^*^''  ^* 
gigor,  by  anfwer,  f^ys,  he  will  not  redeem,  yet  the  mortgage  (hall     '***'* 
go  CO  the  executor,  and  not  to  the  heir^  the  equity  of  redemption 
not  being  foreclofed  or  releafcd. 

[Although  a  mortgagor,  the  mortgage  being  forfeited,  releafes  «▼•!&•  19 Js 
tt>thc  heir  of  the  mortgagee  in  fee,  yet  the  adminiflrator  fliall  have 
it  benefit  of  that  eftate,  eyen  though  there  be  no  debts*  And 
ib  it  is  in  cafe  a  mortgagor  be  foreclofed,  or  that  the  mortgage 
be  of  fo  ancient  a  date,  as  in  the  ordinary  courfc  of  the  court,  it 
be  not  redeemable ;  for,  in  cafe  tie  mortgagee  be  not  aBually  in  poj^ 
ftfw^  it  mil  he  looked  upon  to  be  perfonal  eftate. 

And,  where  there  was  huiband  and  wife,  and  the  wife,  having  Tuner  ▼• 
imongage  in  fee  of  a  copyhold,  died  leaving  iflue,  which  iflue  Sf?*^' 
v»  admitted*  and  died,  and  then  the  hu(band,  as  adminiltrator  to  '  ^^''7^ 
bis  wife,  claimed  title  to  the  copyhold,  being  a  mortgage,  and  fo 
part  of  his  wifc:'s  perfonal  eftate :  it  was  decreed  to  him  againft 
Ac  heir  at  law»  although  the  latter  had  been  admitted. 

So,  a  mortgage  of  an  inheritance,  to  a  citizen  of  London^  hath  i  Ch.  Ci« 
been  held  to  be  part  of  his  perfonal  eftate,  and  divided  according  ^^5< 

todieCttftonu  lV«rn.4, 

But  where  a  mortgage  was  devifed  as  real  eftate,  after  a  decree .  Garreet  ▼• 
rf  fbredofure  mfi^  it  was  held  to  be  perfonal  eftate  for  payment  ?;''•• 
rf  debts,  if  affcts  fell  (hort,  though  confidered  as  real  eftate  bo-  ^^ 

tween  devifor  and  devifee. 

Bat  a  mortgage  will  not  pafs  as  land  under  a  general  defcrip*  Maitm  v. 
tion,  applicable  to  it  in  point  of  locality,  if  there  be  other  cir-  Wooiln, 
cnmftances  fufficient  to  (hew,  that  the  owner  confidered  it  as  ^   ^^'9  $• 
perfonal  property. 

Where  money  fecured  by  a  mortgage  (to  which  the  executor  Laurence  v. 
was  legally  entitled)  was  articled  to  be  laid  out  in  land,  and  fet-  ^.'X^^^^y* 
dcd  on  the  iflue  of  the  marriage,  it  was  by  Hale^  Chief  Juftice,  ^'^^^  ^    * 
00  a  fpecial  verdi^^,  adjudged  to  be  bound  by  the  articles. 

If  cwo  perfons  advance  a  fum  of  money  on  mortgage,  and  take  iVez.  25s* 
tbe  mortgage  to  themfelvesy0/;i//)f,  without  inferting  in  the  deed 
the  words,  to  he  equally  divided  between  them^  and  one  of  them  dies  % 
when  the  money  comes  to  be  paid»  the  furvivor  fhali  not  have  the 
vfaole,  but  the  reprefentative  ot  him  that  is  dead  (hail  have  a  pro- 
ponion,  becaufie,  from  the  nature  of  the  tranfadion,  the  court 
pefuthes  this  to  be  the  intention  of  the  parties.     Thus,  N.  and  Petty  t. 
t  lent  2000  /.  to  G.  on  mort^^e,  1450  /.  whereof  was  the  mo-  ^^.l*^* 
Aey  of  S^  and  550/.  the  refidue,  the  money  of  iV.,  and  it  appear-  ^g.  '   *^' 
<^  b^  a  note  under  both  their  fignatures,  that  the  1450/.  was 
^Uvered  by  S*  to  iV.,  and  that,  if  the  mortgage  was  paid  ofi^  then 
tbe  1450/.,   with  intereft  thereon,  was  to  be  redelivered  into  the 
hands  of  S.,  for  the  uCes  of  his  will.     Afterwards,  and  before  the 
<i>y  of  redemption,  S.  made  his  will,  reciting  the  above  memo« 
Tandom,  and  dtfpofed  of  his  (hare  thereby.    The  lands  were  re- 
<keaed  on  tbe  dayt  and  the  whole  money  and  intereft  paid  to  iV«, 
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S.  being  dead,  and  be  claiming  it  by  furviTorftiip.    But^  on  a  bl 
exhibited  by  his  executor,  the  court  was  clearly  of  opinion,    rha 
by  equity,  there  ought  to  be  no  furvivorftiip  in  a  cafe  of  this  na 
ture ;  and  that  the  note,  under  the  hands  of  both  the  parties,  an 
the  will  of  S., .  ihcwed  plainly  that  there  was  a  truft    betweci 
them,  that,  on  repayment,  eacli  of  them  Was  to  have  his  mone^ 
with  intereft. 
sVes.  158.       And  if  two  pcrfons,  being  mortgagees,  foreclofe  the  mortgagoi 
the  mortgaged  edate   (hall    be   divided   bettvetn  them,     becauf 
their  intent  is  prefunled  to  have  been,    that  it  ihould  be   fo   di 
vided.] 
Vem.  »7i.        But,  if  a  mortgagee  in  fee  enter  for  a  forreiture,  and  after  fevci 
Orttpn  y.  .  years  enjoyment  abfolutely  fell  the  land  to  J.  S,  and  his  heirs,  th< 
eftate  (Iiall  not  be  looked  upon  to  be  a  mortgage  in  the  hands  o 
y.  S.  fo  as  to  make  it  part  of  his  perfonal  edate,  but  it  (hdll  be  fo\ 
the  benefit  of  his  heir. 
Preced.  ^.,  being  in  pofleflion  of  an  eftate  that  was  a  mortgage  in  fee^ 

Chan.  1^5.  jjy  ^iji  devifes  it  to  his  daughters  B,  and  C.  and  their  heirs,  and 
McHTdaoc  d'^*  •  ^'  marries,  and  dies  :  the  queftion  was,  Whether  the  fhar€ 
of  B.  fbould  be  decreed  real  or  perfonal  edate,  and,  confequenrl^j 
go  to  her  heir,  or  to  her  hufband  as  her  admRiidraror  ?  It  'was  de- 
creed againft  the  husband;  and  my  Loid  Keeper  put  this  cafe: 
A  mat!  feifed  of  lands  in  fee,  which  were  only  mortgaged  to  him, 
4evifes  them  to  his  fon  and  heir,  and  his  heirs  ;  furely  thefe  lands 
ihall  defcend  as  an  inheritance  ;  or,  though  the  mortgage  be  paid 
off,  (hall  not  the  money  be  conQdered  as  lands,  and  go  to  the  heir 
and  his  heirs,  as  the  lands  would  have  done,  and  this  purely  by 
the  intention  of  the  teftator  *,  and  did  not  the  teflator,  who  had 
a  governing  power,  intend  in  the  prefent  cafe,  that  the  mort* 
gaged  lands  ihould  be  confidered  as  any  other  lands  of  inherit- 
ance,  and  be  fubje£l  to,  and  be  dire£led  by^  the  fame  rqles  which 
Other  eftates  are  ? 

3,  Of  the  Precedency  and  Right  of  Redemption,  where  there  are 
.    fcveral  Mortgagees  or  Incumbrancers  ;  and  herein  of  their  Re- 
medies againft  each  other,  as  well  as  againft  the  Mortgagor. 

AVr.I^.  Herein  we  muft  obferve,  as  a  fure  and  eftablifhed  rule,  that  he 

S*^*  who  hath  the  firft  mortgage,  having  the  legal  eftate,  (hall  prevail 

before  all  other  fubfequent  mortgagees  and  incumbrancers.  But 
if  a  man  mortgages  land  by  a  defective  conveyance,  and  afterwards 
mortgages  by  an  aifurance  which  is  good  and  efledual,  without 
notice,  the  fecond  (hall  prevail,  becaufe  that  carries  the  legal  title  \ 
and  equity  will  not  interpofe,  when  both  are  equally  upon  valu- 
able conHderation.  But,  if  a  man  mortgages  by  a  defe£kive  con- 
veyance, and  there  are  fubfequent  debts  that  do  not  originally  af- 
fe£l  lands,  there,  the  dtk(k  of  fuch  a  conveyance  (hall  be  fuppUed 
againft  a  fubfequent  incumbrancer,  who  acquires  a  legal  title  af- 
terwards ;  for  fince  the  fubfequent  incumbrancer  did  not  originally 
take  the  lands  fot  his  fecurity,  nor  had  in  his  view  an  intention  to 
affedi  them,  when  afterwards  the  lands  are  afFe^edi  and  he  comes 
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wktAcrerf  perfon  that  is  obliged  in  confcience  to  make  the 
icnrity  good,  he  (lands  in  his  place,  and  fliall  be  poftponed  to 
fodi  dcfedive  conTCyance. 

This  rde  and  diftindion  bdng  grounded  on  the  following  cafe^ 
«e  (hail  here  infert  it  at  large. 

,  Henry  Francis^  father  of  the  defendant  Htnry^  in  confideration  Eleanor 
of  400/.  money  lent,  by  feoffment,  17  July  1665,  mortgaged  to  Burgh  &  A 
the  plaintiff's  teftator  in  fee,  a  piece  of  ground  called  Purjefield^  Frands'fc  iL 
titbepari(h  of  Gv^,  but  no  livery  tliereon,  and  covenanted  for  ipDecemfc. 
Imi  and  his  heirs,  that  he  was  lawfully  fcifed  in  fee  of  the  pre-  *^70» 
oifes,  and  for  quiet  enjoyment,  free  from  incumbrances  againft 
him  and  bis  heirs,  and  all  perfons  claiming  under  him,  with  c(^ve- 
aani  for  farther  afTurance  within  feven  years.     Henry  Francis^  the 
fether,  Mich.  1669,  borrowed  of  the  teftator  77  /.  on  bond,  and 
pnmifed  that  the  mortgaged  premifes  (hould  be  fecurity  for  it. 
Hevj  Francis y  the  father,  in  1670,  made  his  will,  and  thereof 
Bade  Henry  Francis^  his    fon,   executor.     The   teftator,  Robert 
Bsr^b,  died,  and  the  plaintiff  Eleanor  proved  his  will.     The  de- 
feodum,  Henry  Francis^  confeffes  feveral  judgments,  on  bonds,  en- 
tered into  by  his  father  (to  wit)  feven  judgments,  as  heir,  and  one, 
asctecutor  to  his  father.     One  of  thefe  leven  judgments  was  ob- 
tained by  Heyman^  a  defendant,  on  an  a£(ion  brought  the  fir  ft  or 
fccond  day  of  Hilary  term  1670,  for  400  /.  and  all  the  other  judg- 
ments were  entered  about  the  fame  time.     This  caufe  came  to  be 
hard  by  Sir  Heneage  Finch^  Lord  Keeper,  a  flitted  by  Judge  Wyld^ 
vho  declared,  that  the  court  was  fully  fatisfied,  that  the  plaintiff 
ought  to  be  reliered,  and  that  the  faid  judgments  ought  not  to  in- 
cambcr  the  premifes,  till  the  mortgage-money  was  fully  paid; 
whcicin  the  court  did  not  ground  its  ju<tgment  upon  the  manner 
of  obtaining  the  judgments  all  in  a  term,  and  moft  of  them  to- 
gedier,  nor  on  the  fpecial  way,  whereby  the  heir  charged  the 
lands,  by  pleading  riens per  defcenty  nor  on  the  priority  of  the  tejle 
^^fuifoenai  before  the  teJle  of  the  original,  on  which  the  judg- 
nwnts  were  grounded ;  but  upon  the  true  nature  of  the  cafe  the 
conit  declared,  that  the  debt  due  by  the  mortgage,  did  originally 
charge  the  lands,  which  the  bond  did  not,  till  they  were  reduced 
to  judgments  ;  and  it  ought  not  to  be  in  the  heir's  power,  by  con- 
™ng  judgments,  to  charge  the  lands  in  prejudice  of  that  equity; 
^  the  rather,  becaufe  of  the  covenant  for  further  affurance« 
And  though  the  mortgage  was  dcfcftive  in  law,   for  want  of 
'wcry,  yet  equity,  which  fupplied  that  defed,  charged  the  lands : 
^  though  the  creditors  had  no  notice,  yet  they  ftiali  be  bound 
in  this  cafe,  becaufe  they  are  put  in  no  worfc  condition  than  they 
ought  to  be,  vi%.  to  be  poftponed  to  the  mortgage.     Therefore  it 
^^dccreed,  that  the  defendant  Henry^  the  heir,  (hould  convey  to 
™c  plaintiff,  or  her  afligns,  in  fee,  in  manner  as  a  Matter  (hould 
^''^j  but  redeemable  on  the  payment  of  the  faid  400/.  due  on 
™c  former  defefiive  mortgage,  and  the  premifes  to  be  held  quietly 
^inft  the  plaintiffs,  and  all  claiming  under  them,  fince  the  date 
pf  the  mortgage  ;  and  he  who  has  the  equity  of  redemption,  may, 
<n  comrcmcnt  timc^  bring  a  bill  to  redeem ;  and  in  4efault  thereof, 
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the  now  plaintifis  may  bring  one  to  foredofe*  And  a  peqpeti 
injun£Uon  was  alfo  awarded,  to  quiet  the  plaintiffs  and  their  s 
(igns  in  pofiefEon  agatnfl  all  the  defendants  and  the  aforcfaid  i 
cumbrances,  and  to  (lay  all  proceedings  at  law^  but  the  plainti: 
to  have  no  coils  of  this  fuit,  unlefs  fome  come  to  redeem  ;  the 
the  now  plaintiffs  to  have  all  the  cods  of  this,  and  fuch  fuits^ 
it  ufual  in  the  redemption  of  mortgages. 

From  this  cafe,  which  hath  been  a  governing  cafe  in  the  com 
of  equity,  they  have  dated  the  difference  before  mentioned ;  £ 
tbefe  bond  creditors  did  not  originally  pitch  upon  the  land  as 
pledge  and  fecurity  for  their  money;  and  when  they  came  afte 
wards,  and  reduced  their  feciirities  into  judgments,  to  affe^l  tl 
lands  I  yet,  fince  they  afie£l  it  in  the  hands  of  the  heir,  who  w: 
fnbje^  to  this  equity,  and  obliged  in  confcience  to  fupply  the  d 
fe£l  in  the  execution  of  the  deed,  they  can  only  ftand  in  hia  placi 
and  therefore  mud  be  fubjed  to  the  defe£live  fecurity.  But  othei 
wife  it  had  been,  if  there  had  been  a  fubfequent  mortgage  duly  ex4 
cuted,  and  without  notice  of  the  former ;  becaufe  the  lands  bein 
then  originally  pledged  for  the  money,  and  the  mortgagee  havin^ 
the  legal  title,  the  defe£live  fecurities  that  could  not  prevail  at  ia^ 
fiiould  not  overturn,  in  equity,  a  fecurity  that  was  equally  upoi 
valuable  confideration.  But  the  bonds  in  the  former  cafe  did  no 
originally  take  hold  of  the  land  at  all ;  and  when  they  were  reduces 
to  a  judgment,  they  only  took  hold  of  the  land,  together  wid 
other  things ;  and  therefore  equity  doth  not  look  on  them,  as  fud 
charges  on  the  land  as  are  to  take  hold  fo  Immediately  on  it,  thai 
a  prior  defe£iive  fecurity  is  not  to  be  relieved  and  fet  up  againfl 
them ;  efpecially,  fince  fuch  incumbrancers  did  not  take  the  land 
as  an  original  fecurity,  but  came  in  afterwards,  under  the  perfoc 
who  was  obliged  in  confcience  to  fupply  that  defed  ^  for  the  dif« 
ference  between  the  two  cafes  turns  upon  this,  that  in  the  cafe  d 
a  fecond  valid  mortgage,  we  mud,  in  all  manner  of  juftice  fup- 
pofe,  that  the  mortgagee  would  not  have  lent,  if  the  land  had 
not  been  offered  to  fecure  his  money ;  and  therefore  when  he  hath 
the  title  at  law,  it  is  no  equity  to  overturn  it,  or  to  podpone  him 
to  a  defeflive  fecurity  ^  but  in  the  cafe  of  the  bonds,  the  obligees 
lent  their  money  upon  the  perfonal  fecurity^  and  not  on  the  credit  of 
lands  \  and  therefore  when  they  come  to  afie£l  the  lands,  they 
mud  dand  in  the  place  of  the  perfon  that  had  made  himfelr 
liable,  in  a  court  of  equity,  to  anfwer  and  make  good  the  defe^ife 
fecurity. 
^▼era.564*  Thus,  it  was  alfo  ruled  by  the  Lord  Cowper^  where  the  cafe 
ft  Saik.449.  ^jij^  j^^  furrenders  hi^  copyhold  by  way  of  mortgage  for  money 
Taylor  ▼.  \tvit^  and  the  furrender  is  not  prefented  at  the  next  court,  ac- 
Wheeler,  cording  to  the  cudom  of  the  manor ;  A.  becomes  a  bankrupt,  and 
the  affignees,  (5*r.  are  admitted,  and  bring  their  ejedment,  sod 
the  furrenderee  of  the  copyhold  brings  his  bill  in  equity  to  b'^  re- 
lieved. And  in  this  cafe,  the  court  decreed  a  perpetual  injun£liaxi 
in  behalf  of  the  furrenderee.  For  though  it  was  faid,'  that  the 
creditors  of  the  bankrupt  were  equally  valuable  as  the  furrendereei 

and  having  the  title  at  law>  they  ought  to  be  preferred  \  jet  it  was 
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r-nded,  becaufe  the  other  creditors  of  the  bankrupt  did  not 
lad  on  the  credit  of  the  land^  as  the  mortgagee  did ;  and  there** 
fatf  when  fuch  creditors  come  under  the  bankrupt  to  charge  the 
kad,  they  ought  to  ftand  in  his  place,  and  come  under  the  fame 
flUgation  of  confcience  to  make  good  the  defe£kive  fecurity. 

The  cafe  of  Oxmck  and  Plumer  turns  upon  the  reVerfe  of  this  Oxwkk 
judgment,  and  was  thus :  JRjchard  Wifeman^  efq.  fon  and  heir  ap-  *  *^'  ^* 
parent  of  Sir  Richard  Wtfeman^  intermarried  with  Wintfred  Bat'  al  "pafch. 
vagim^  entitled  to  a  portion  of  4000  A,  and  brings  his  bill  againft  3M«>i7oS. 
the  truftecs  of  his  wife }  whereupon  a  decree  was  had,  to  pay 
anto  him  the  fortune  of  his  wife,  upon  making  a  competent  fet- 
dement  \  and  upon  failure  thereof,  the  fortune  to  be  invefted  in 
bflds  by  the  approbation  of  the  Mafter.     But  upon  the  Mailer's 
iqport,  that  no  competent  fettlement  could  be  made  by  Richard 
die  fon,  it  was,  by  choice  of  parties,  invefted  in  lands  of  Sir 
Rkbard  the  father,  of  equal  value,  part  of  which  lands  happened 
to  be  eight  acres  of  copyhold,  which  in  the  fettlement  were  li- 
Dttcdy  and  declared  apart  from  the  freehold,  to  be  to  the  ufe  of 
the  iflue  of  the  marriage,  in  common  form,  and  afterwards  in  fee 
to  the  fon,  with  a  covenant  from  Sir  Richard  to  furrender  the 
copyhold.     The  wife  dies  without  iffue,  and  the  fon  mortgages 
hoth  copyhold  and  freehold  together,  for  a  valuable  confideration^ 
toOxwici  and  others,  p^ainti^j  but  without  any  furrender:  the 
im  dies,  and  the  lands  defcend  to  Eliz.  his  fifter  and  heir  at  law: 
the  mortgagees  foredofe  Eliz,  by  a  decree  of  the  court,  and  enter 
aad  take  pofieflion  ^  to  whom  being  in  pofleilion  £//z.  releafes, 
and  confirms  the  eftate  in  fee.    Sir  Richard  the  father  being  then 
oat  of  pofieflion  of  the  premifes  from  the  time  of  the  fettlement, 
vhich  was  made  thirteen  years  paft,  furrenders  the  copyhold,  land 
.  to  the  defendant  Plumer ^  tor  a  valuable  confideration.    Plumer  is 
admitted,  and  brings  his  eie£lment ;  ^md  the  mortgagees  bring 
their  bills  to  be  relieved.     The  Mailer  of  the  Rolls,  on  folemn 
argument,  difmifled  their  bill  with  cods;   and  held,  that  this 
comt  would  not  fupply  the  defe£l  of  a  furrender  againft  a  perfon 
that  came  in  by  title,  upon  furrender  of  the  fame  premifes*     The 
cafe  coming  on  to  be  reheard  before  my  Lord  C&wper,  he  was  of 
the  lame  opinion  ;  and  he  took  this  difference,  that  when  there 
are  two  perfons^that  have  equal  equity,  there,  thofe  that  have  the 
legal  title  (hall  prevail,  becaufe  there  is  no  equity  to  take  from 
fuch  perfons  the  title  that  they  have  gained  at  law ;  as,  where  A»^ 
B>  and  C.  are  three  mortgagees,  and  C,  purchafes  in  the  mort* 
gage  of  ^.  to  fecure  his  own  money  bona ^de  lent  i  equity  will 
ocfer  take  from  him  the  legal  intereft  he  hath  gained.     But  if  the 
contending  parties  in  equity  have  not  equal  equity,  then  thofe  that 
have  the  greateft  equity  (hsdl  prevail  againft  the  legal  title ;  as,  if 
a  creditor  takes  hold  of  the  land  by  a  feoffment  in  mortgage,  with 
livery,  equity  will  fupply  the  defe^ive  conveyance  againft  a  fubfe- 
quent  judgment  creditor ;  becaufe  the  judgment  creditor  not  rely- 
ing on  the  land  for  his  fecurity^  he  hath  not  equal  equity  to  have 
it  applied  for  the  payment  of  his  debt,  as  he  tli^t  took  it  in  mort- 
|P^    Bu^  in  this  catfe^  where  Plumer  had  equally  lent  money, 
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and  taken  bold  of  the  edate  by  a  mortgage  made  with  a  legal : 
render ;  fo  tbat  the  legal  intereft  was  in  him ;  the  covenant 
furrender,  though  prior,  cannot  be  fet  up  againft  him  Mrho  | 
no  notice  of  it ;  but  Oxwick  mud  purfue  his  remedy  at   law, 
the  breach  of  the  covenant. 

A  precedent  mortgagee  difcounts  his  mortgage-money  by  p 
chafe  of  parcel  of  the  land,  and  the  fubfequent  mortgagee,  hav 
alfo  a  judgment,  comes  to  be  relieved  ;  the  precedent  mortga 
pleads  this  purchafe  ;  and  without  notice  it  is  good  ;  for  ham 
a  legal  *tit1e  by  the  iirft  mortgage,  kept  on  foot  precedent  to  ) 
fecond,  this  court  will  not  deftroy  it ;  and  the  judgment  on  red 
is  no  notice,  without  exprefs  notice  from  the  party  in  intereft* 

If  a  man  makes  a  voluntary  deed,  and  mortgages  the  fai 
lands ;  this  deed,  though  fraudulent  as  to  the  mortgagee,  is  go 
to  pafs  the  equity  of  redemption,  becaufe  the  voluntary  convc 
ance  binds  the  party  and  his  heirs. 

Tenant  in  tail  demifeth  the  lands  for  ninety- nine  years,  by  w; 
of  mortgage,  under  a  condition  of  redemption  j  and  on  his  ma 
riage  fuifers  a  recovery,  and  in  conGderation  of  the  portion  fctd 
a  jointure  \  then  the  h'ufband  borrows  more  money  of  the  mor 
gagee,  and  appoints  the  term  as  a  fecurity.  The  recovery  cnan 
to  make  good  the  term  ;  and  if  the  mortgagee  had  no  notice  i 
the  jointure,  he  fliall  be  allowed  his  whole  money,  for  the  entaiJ  i 
deftroyed  by  the  recovery  •,  becaufe  every  recovery  places  the  ft 
in  the  recoverer;  and  neither  the  hulband  nor  wife,  that  comes  i 
by  title  under  him,  can  vacate  this  z€t  precedent ;  fo  that  the  fab 
fequent  recovery  of  tenant  in  tail  makes  good  all  precedent  in 
cumbrances. 

A  man  makes  a  mortgage,  and  afterwards  makes  a  marriage 
fettlement  of  the  equity  of  redemption,  wherein  he  limits  it  oc 
the  wife  \  and  then  on  the  iflue  of  his  body,  with  remainder  in  tail 
to  his  brother ;  the  mortgagee  exhibits  his  bill  againft  the  mort- 
gagor,  to  have  his  money,  or  that  he  may  (land  foreclofed,  with- 
out making  the  brother  a  party  i  and  has  a  decree  accordingly } 
and  afterwards  the  mortgagor  dies  without  iflue,  and  the  lands 
remain  to  the  brother  by  the  marriage  fettlement,  who  prefers  his 
bill  to  redeem.     The  bill  was  difmifled ;  for  having  made  thofe 
parties  to  the  bill  of  foreclofure,  that  were  patties  to  the  mortgage, 
the  mortgagee  did  as  much  as  was  poQible  -,  and  fince  at  law  a 
fine,  or  other  conveyance,  extinguiOies  an  equity  of  redemptioD, 
which  is  but  a  chofi  in  aBion^  though  the  modern  courfe  hath 
allowed  it  to  be  transferred ;  yet  it  ought  not  to  be  fo  allowed, 
that  the  mortgagee  fhould  not  know  from  whoni  to  feek  a  fore- 
clofure, in  order  to  keep  him  an  eternal  bailiff  to  the  mortgagor! 
therefore,  after  length  of  time,  and  in  behalf  of  a  mere  volunteer, 
they  would  not  open  the  account,  after  fuch  decree  to  foreclofc 
had  againft  the  perfon  that  was  party  to  the  mortgage ;  for  po(B- 
bly  the  mortgagee,  (ince  the  foreclofure,  had  kept  no  account, 
fince  he  was  not  bound  to  do  it. 

[//.  being  feifed  in  fee,  mortgaged  for  years,  and  afterwards, 

in  I734i  ^^^^  his  will|  and  devUed  his  eftatc  to  his  fon  and  his 
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bijcSt  to  an  annuity  to  his  \rife  for  life,  and  to  the  in- 
ikanccs  upon  the  eftate ;  and  in  cafe  his  fon  {hould  die  with* 
lifsc,  to  be  diyided  amongft  his  three  daughters,  or  fuch  of 
as  ihonid  be  living  at  the  death  of  his  fon ;  and  if  his  fon 
daighter  (hould  all  die  without  ifTue,  then  to  his  wife  for  life^. 
ler  to  his  own  right  heirs.     A  bill  was  brought  by  P.,  as 
of  the  original  mortgagee,  againft  the  widow  of  the  mort- 
r,  and  her  fon,  who  was  then  an  infanti  to  foreclofe  the 
of  redemption  ;  but  the  daughters  were  not  made  parties. 
1746,  the  cattfe  was  heard,  and  a  decree  made  for  an  account 
foredofure,  unlefs  redeemed  by  the  mother  or  fon.     The 
It  was  taken  before  the  Mailer,  and  the  time  for  redemption 
Bogfereral  times  enlarged,  and  at  laft  elapfed,  the  fon,  having 
'"'led  21,  releafed  the  equity  of  redemption  ;  fo  that  the  fore- 
was  not  made  abfolute  againft  him,  but  was  made  abfolute 
linft  the  wife*     The  fon  afterwards  died  without  iffae,  and  R» 
ring  bought  the  daughters'  intereft  for  a  trifle,  in  1765,  filed  a 
to  redeem.     But  the  Lord  Chancellour  was  clear  of  opinion^ 
P>  was  not  entitled  to  redemption.     That  the  firft  tenant  in 
being  a  party  to  the  foreclofure  was  fufficient.     That  he  fuf^ 
the  intereft  of  every  body,  and  thofe  in  remainder  were 
idered  as  cyphers.    That  it  would  be  very  inconvenient  if  the 
linder-men    were    neceflarily  to  be  parties.     There   might 
:r  be  an  abfolute  foreclofure.    The  account  would  be  endIeQi> 
the  foreclofure  would  be  open  to  every  contingent  remainder- 
That  nobody  would  lend  money  upon  fuch  terms.     That 
itleafe  in  this  cafe  was  equal  to  an  abfolute  foreclofure  by 
-X.    That  the  accounts  were  taken,  and  the  time  for  redemp- 
meiapfedj  and  that  this  cafe  was  notfo  (Irong  as  that  of  Rofcar^ 

and  Barton, 
If  a  man  mortgages  lands,  and  then  confeiTes  feveral  judgments,  Orefwoid  t. 
i  fomc  of  the  perfons,  who  have  judgments,  give  the  mortgagee  M*'^<ham, 
tice,  and  afterwards  he  obtains,  againft  the  mortgagor,  a  decree  *-o  '    *" 
foTtclofe ;  fuch  perfons,  that  give  notice  of  their  intereft,  (hall, 
^vithftanding,  redeem  i  becaufe  they  are  creditors  for  a  valuable 
nfideration,  and  the  mortgagee  had  notice  of  them,  that  he 
light  have  made  them  parties  to  his  bill ;  but  the  perfons,  who 
^vc  no  previous  notice  of  their  judgments,  are  totally  barred  of 
redemption,  bv  the  former  decree. 

^  fecond  mortgagee  may  redeem  the  firfl:,  after  a  decree  ob-  ftVem.  6ot. 
lined  by  htm  to  foreclofe,  although  the  firft.  mortgagee  had  no  ^  *''*'* 
'>^ce  of  the  fecond  mortgage,  before  the  decree.  Wcftcrnc,'7irlrtf, 

But  the  firft  mortgagee  (hall  be  allowed  all  his  expences  out  of 
^ckct    Thus^  where  i.  a  fecond  mortgagee,  came  to  redeem  H.  Lomtx  y» 
Itrho  had  been  at  great  expences  in  law-fuits  to  foreclofe  the  mort-  .^*» 
^PP*»and  otherwife,  in  relation  to  the  eftate  5  the  court  ordered,  *  «««»*S* 
^thiscofts  (hould  not  be  taxed,  as  in  an  adverfe  fuit,  but  that 
|k  (honld  be  allowed  all  his  cofts  and  expences,  as  was  done  in 
Aecafe  of  a  folicitor,  who  laid  out  and  difburfcd  money  for  his 
^^  9  amd  fanbefj  tliat  the  profits  of  the  eftate  in  queftion  (hould 

be 
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be  applied^  in  the  firft  place>  to  pay  and  fatisfy  what  was  due 
fuch  coftsy  charges,  and  difburfements,  before  it  was  applio 
fink  the  principal ;  for  that  it  was  not  reafonable  he  fhould  1 
for  it,  and  be  allowed  it  only  on  the  foot  of  the  account  (as  1 
been  ufually  done)  whereby  be  might  lofe  the  intcreft  thcreofj 
ten  or  more  years  together. 

Lloyd  ▼.  And  a  decree  to  foreclofe,  though  made  abfolute,  figned^  ; 

Manfdi.iP.  enrolled,  is  no  plea  to  redeem,  if  furreptitioufly  procured.] 

mCb.  Ca.         A^  mortgages  to  J?.,  and  C  obtains  a  judgment  in  debt  aga 

**eii^Il  ^  -^.,  and  then  A.  mortgages  to  D.,  and  then  Jff.,  £).,  and  A.  acco 

together  for  what  was  due  to  J?.,  and  D.  pays  the  money,  and 

affigns  the  mortgage  to  X).     C  fues  for  his  debt,  and  to  have 

account  of  what  was  really  due  to  B.  and  D.  on  both  fecund^ 

D.  pleads  the  account  thu$  made  up  in  bar  to  C. ;  but  it  was  < 

allowed  \  becaufe  their  account,  being,  voluntary,  (hall  never  o 

dude  a  third  perfon,  fo  that  he  (hall  not  come  into  the  redefli 

tion  \  for  it  were  unjuft,  that  their  accounts  (hould  (hut  him  a 

of  his  fecurity,  where  he  had  no  opportunity  to  litigate  or  exam! 

the  account. 

1  ch.  Cm         But  It  hath  been  held,  that  if  a  firft  mortgagee  brings  a  US 

*99*  foreclofe  the  mortgagor,  and  an  account  is  dire&ed  and  taken  t 

D^i^  ^'     tween  them,  fuch  account  ihall  bind  the  fecond  mortgagee,  thoti 

he  was  no  party  to  the  bill,  if  there  was  no  fraud  or  coUufioa 

the  taking  of  it. 

1  Chan.  If  a  man  mortgages  his  eflate  to  two,  who  each  of  them  to 

Rep.  57,58.  feveral  fums  upon  the  eftate,  as  appears  by  notes  under  tin 

Stym^.      hands,  and  one  of  them  dies,  there  (hall  be  no  furvivoHbip }.  i 

it  is  confidercd  as  a  fum  of  money  ftill  fubfifting  apart,  for  whi 

the  lands  are  only  a  pledge  and  fecurity;  fo  that  the  money  beii 

diftind  fums,  and  the  intereft  in  it  being  diftinci  and  fepaxal 

there  can  be  no  furvivorihip  between  them. 

Pr.  ch.  3Q.       If  a  mortgagee,  after  notice  of  a  fubfequent  mortgage,  joins  wil 

**"^^      the  mortgagor  in  a  (ale  of  the  lands  to  a  ftranger,  the  moncr  b 

JJ^j^  **"■     ceived  by  either  for  the  purchafe  (hall  fink  fo  much  of  the  purcnafi 

money :  and  in  this  cafe  the  mortgagor,  being  fon-in-law  to  tl 

mortgagee,  and  he  having  entered,  an,d  afterwards  fuffered  tt 

mortgagor  to  take  the  profits  for  feveral  years,  without  requirifl 

intereft,  it  was  held  by  the  court,  that  the  intereft  of  the  fin 

mortgagee  (hould  not  afie£l  the  lands,  fo  as  to  keep  out  the  A 

cond  mortgagee  longer  than  he  would  have  been,  had  the  interd 

been  duly  paid. 

Ibbotiba  T.       If  ^.,  being  about  to  lend  money  to  B*  on  a  mortgage,  fcofl 

Rhodes,       Q^  ^^  inquire  of  £).,  who  had  a  prior  mortgage,  whedicr  he  h» 

*  •"•554-  j^jjy  incumbrance  on  BS  eftate,  and  it  is  proved  that  C.  wentt 

him,  and  fpoke  to  him  accordingly,  and  D.  denied  hariog  aoj 

JD.*s  mortgage  (hall  be  poftponed.    .  ^ 

Bcnytford        [On  a  treaty  of  marriage  between  A.  and  B.  his  wifCf  ^*  ^ 

J^J^*^'  father  of -rf.,  and  D.  the  faOicr  of  A,  had  a  meeting  together;  a 

Kep.  loi.     which  meeting  JIf.,  who  had  a  mortgage  upon  C.'s  eftate,  ij* 

%  Ack.  49-    accidentally  prefent ;  C.  and  D.  difcourfed  together  on  the  fttbjc» 


t&d  talked  of  makiag  a  fettlement  upon  the  eftate  on  which  the  Sheph.Pnc 
nuHtgage  to  Af .  was  fccurcd  :  M,  never  mentioned  to  the  father  ^j**""^*  ♦**• 
of  if.  that  he  had  fuch  mortgage,  but  called  out  C.  and  reminded  \'^'^,  if 
him  diereof.     M.  then  agreed  with  C.  that  he  would  take  his  Tuch  cafe* 
perfooal  fecurity  for  the  money,  and  they  returned  into  the  room  ^<*. "«'*]'«* 
together,  when  an  agreement  was  entered  mto  between  C.  and  D.^  at  law  u 
ID  the  prefence  of  Jf.,  to  fettle  the  eflate  in  ftri£l  fettlement.  fraotiuieat. 
Afterwards,  the  marriage  took  effedl,  and  M.  brought  an  eje£t- 
Dcnt  to  recover  the  poflefBon  of  this  eftate  as  mortgagee  ;  where- 
upon if.  and  B,  his  wife  brought  a  bill  againd  M,  and  C,  in  order 
to  have  a  perpetual  injundion  :  M.  admitted  all  the  fafls,  but  pre- 
tended not  to  remember  any  thing  of  the  agreement  to  accept  C/s 
perfonal  fecurity  for  the  money  lent.     C.  was  examined  as  a  wit- 
nets  in  the  c.mfe  for  both  parties,  and  fwore  to  the  fa£l  of  that 
agreement :  and  the  liord  Chancellour  was  of  opinion,  that  the 
plamtifis  were  well  entitled  to  a  perpetual  injunction,  and  ought 
to  be  relieved  under  the  bead  offraud\  for  that  M.  having  volun- 
toriijr  concealed  his  mortgage  at  the  time  of  the  treaty  of  mar- 
riage, was  not  entitled  to  have  -any  benefit  from  it  again  ft  the 
plaintiff! 

D.i  iV.,  and  /f.,  having  lent  B.  8000  /.  upon  a  mortgage  in  fee  DnperetaU 
rfthc  manor  of  F.^  and  on  a  ftatute  in  1600  /.  penalty  as  a  farther  ^-  ^^^^^ 
fecurity;  and  H.  being  a  counfellour,  and  afterwards  confulted  by  2Vcrn.37o. 
7.  IS  to  a  loan  of  200/.  to  B.  on  a  mortgage  of  the  manor  of  G., 
oicouraged  him  to  lend  his  money,  drew  the  mortgage-deed,  and  ^ 
inferted  therein  a  covenant  that  the  eftate  was  free  from  incum- 
hnnces,  making  no  mention  of  the  ftatute  which  was  taken,  be- 
caufc  F,  was  fuppofed  to  be  deficient.  The  queftion  was.  Whether 
B,  fliould  be  admitted  to  take  advantage  of  the  ftatute  to  leflen 
y/s  fecurity  upon  the  manor  of  G.  ?     And  it  was  held  he  ftiould 
iK)t ;  for  it  he,  who  only  concealed  his  incumbrance,  (hould  be 
poftponed,  much  more  ought  //.,  who  was  intrufted  as  counfel  by 
the  mortgagee,  promoted  the  loan,  and  drew  the  conveyance  with 
cofenants  that  the  eftate  was  free  from  incumbrances. 

And  if  a  firft  mortgagee  be  a  witnefs  to  a  fecond  mortgage-  Mocatta  et 
deed,  and,  knowing  the  contents  thereof,  do  not  acquaint  fuch  ■'*  ^'  ^'*'- 
fecond  mortgagee  with  his  former  mortgage,  this  will  give  the  rww.Rep. 
httcr  a  preference.     It  is  likewife  faid,  that  it  will  make  ncT  difler-  393- 
tncc,  although  it  be  not  in  proof  that  the  witnefs  knew  the  con-  L^"^  Wr. 
tents  of  the  fecond  mortgage  5  for,  fince  it  does  not  appear  but  editor  of 
that  he  might  have  known  them,  the  law  will  prefume  that  every  P«r  wil- 
•itncfs,  who  can  write  or  read,  is  acquainted  with  the  fubftance  ^'^'"•'»  ^«- 
of  a  deed  or  inftrument  which  he,  having  attefted,  undertakes  to  noit^added 
fcpport  by  his  evidence.  '      to  the  above 

j^  obfervatiofly 

«>BMi  the  tmth  of  the  propofition,  and  qoeftioos  whether  the  bare  attefting  a  fobreqneat  incumbrance, 

•'Aotttt^her  circumftancet  of  prefumptive  notice,  will  poftpone  a  prior  incumbrancer,  fince,  at  that 

J«*»a  prior  mortgagee  or  incumbrancer  may,  without  any  fraud,  or  ill  inlenMon  on  his  fide,  be  liable  to 

Kcheated  of  hit  fecviicy.^And  fo  (he  obfervea)  he  found  it  faid  by  Loid  King,  in  the  author's  (Peer 

JIBaiw)  report  of  an  anoojmoos  cafe,  in  Mich,  leim,   1732.     And  Lord  Hardwicke,  before  whom 

™»  point  was   agiuted,  in  ihc  cafe  of  Wilford  and  Beezly,    t  Vcz.  6.  faid,  ««  that  he  did   not 

*j"k  that  the  bare  attefV:ng  a  deed  as  a  witnefs  would  create  fuch  a  prefumption  of  his  know. 

^^  of  the  comenu,  «s  to  alTefl  him  with  any  fraud  therein  ;  for  a  witnefs  is  only  to  auihen- 

Mstt,  andoot  to  be  privy  to  the  conccou/'— And  Lord  Tbuiiowe,  in  the  cafe  of  Beckei  ar,a 

Cordicjr, 
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Cordley,  I  Br.  Ch.  Rep«  357.  fe^ms  to  have  been  of  a- fimilar  opinion  with  Lori  Hatrdwicke  I 
ibis  fubjedr )  for  fpenking  therein  of  the  cafe  of  Mocatta  and  Murga'T0)d,  hit  Lordfhip  faysy  ** 
**  firft  mortgagee  was  a  witnefs  to  the  fecond  morrgage,  and  wat  th&efore  poftpooed.  i  do  not  I 
**  this  as  a  cafe,  which  1  (kould  deterfniae  in  the  fame-mamitr ;  for  a  witnefs  in  pra^ice  ••  noC  fi 
**  to  the  contents  of  the  deed.     I'tie  book  refers  to  a  cafe  where  Lord  King  denies  the  law  to  be  6 

Hobbfv.  ^/s  younger  brother,  having  an  annuity  of  100/.  per  arm 

iVenT'i  6    ^'^^^g^^  ^"  l.>nds  by  his  father's  will,  contraftcci  with  H,  for  i 

Vidi  a  Eq, '  thereof  5  if.  went  to  N,  and  informed  him  of  his  intended  p 

Ca.  Abr.      chafe,  defiring  to  know  of  him  if  his  younger  brother  had  a  gc 

^  vin^  Abr    ^"^^  '^  *^'  ^      whether  his  father  was  feifcd  in  fee  at  the  time 

415.  pi.  24!  making  the  will,  and  if  it  had  ever  been  revoked,     N.  told  him 

>^^»tts  ▼.       believed  his  brother  had  a  good  title,  and  that  he  had  paid  him  I 

CiefwelU       annuity  for  twenty  years ;  but  at  the  fame  time  informed  hi 

that  he  heard   there  was  a  fettlement  made  of  his  father's  Ian 

before  the  will,  which  was  in  the  hands  of  7*., .  but  that  he  fa 

never  feen  it,  and  therefore  could  not  tell  what  were  its  conteni 

and  encouraged  the  purchafe,  telling  H,  he  had  not  only  paid  \ 

brother  the  annuity  to  that  time,  but  had  alfo  paid  his  fi(t« 

3000/.  under  the  fame  will.     The  purchafe  was  completed,  % 

afterwards  N.  got  the  fettlement  into  his  hands,  and  would  hi 

avoided  the  annuity,  the  lands  being  thereby  entailed.      H.*s  )i 

was  to  have  the  annuity  decreed  or  repayment  of  his  purchai 

money  ;  and  though,  on  the  hearing,  there  was  no  proof  that  J 

had  any  notice  of  the  contents  of  this  fettlement  at  the  time  1 

promoted  the  purchafe,  yet  the  Lord  Keeper  decreed  the  payme 

of  the  annijity  merely  on  the  encouragement  N.  gave  H.  to  pt) 

ceed  in  completing  the  contra£t ;  for  that  it  was  a  negligent  thii 

in  him  not  to  have  made  himfelf  acquainted  with  his  own  tid 

that  he  might  have  informed  the  purchafer  of  it,  when  he  came  \ 

inquire  of  him. 

And  fuch  con(lru£live  fraud  not  only  binds  the  party  faimfe 

perfonally,  from  whofe  negligence  it  arifes,  but  alfo  ^inds  •A 

Pearfon  v.     lands,  tlfc,  charged.    Thus,  B.y  the  elder  brother  of  /•  i3.,  wj 

^^s'^^ch     ^^^^^  fettlement  entitled  to  a  real  eftate,  charged  with  8ooo/.i| 

RepTej. '    one. younger  child  of  the  marriage,  but  fubjed^  to  a  provifo,  tnS 

a  Bro.  ch.    if  the  father  (hould  give  to  any  of  his  daughters,  or  younger  (om 

Kcp.  388#     ^„y  money  or  lands,  for  or  in  advancement  in  marriage  or  oibei 

ivtff^  the  value  thereof  fliould  be  dedudied  from  the  portion,  ufl 

lefs  he  fliould  by  writing  declare  to  the  contrary.     The  fathc 

devifed  to  /.  B.  4000  /.  after  the  death  of  his  (the  fon's)  mothci 

and  the  refidue  of  his  perfonal  eftate,  and  died.    Then  the  elde 

fon  fuffisred  a  recovery  by  which  he  obtained  the  fee-fimple  in  tn 

lands.     Afterwards  L  B.  applied  to  P.  to  lend  him  3000/.  on  th< 

fecurity  of  the  8000/.  portion,  for  which  he  affigned  500o/«  pa* 

of  the  8000  /.  as  a  fecurity,  and  alfo  entered  into  a  bond  in  a  pe 

nalty  for  the  fame.     P.,  previous  to  lending  the  3000/.,  appHw 

by  his  folicitor  to  JS.,  informing  him  of  L  BJs  application,  and 

defired  to  be  informed  by  him,  whether  the  8000  /.  was  a  fubfift- 

ing  charge  upon  the  eftate,  when  JB.  declared  that  it  was,  anc 

that  P.  might  fafely  advance  his  money  upon  the  fecurity.    ^ 

alfo  afterwards  applied  for^  and  obtained  a  fum  of  monej  to  pa] 


oft"  die  8000  /.  portion ;  and  gave  P.'s  folicitor  notice  that  Itt 

vooM  pay  oflFdie  3000  /.  at  the  end  of  fix  months  after  the  notice: 

i.  dying  foon  after,  the  motley  was  not  paid,  but  from  the  death 

«f  his  father,  and  down  to  his  own  death,  he  paid  the  intereft  of 

the  8000/.     Upon  his  death  the  eftate  defcended  to  his  two 

daogjiters.    B.  had  poflei&bn  of  the  fettlement,  and  knew  of  the 

ftdranceinents  of  the  father  to  /.  S,i  but,  fuppofing  them  not  to 

TStGt  the  portion,  did  not  reveal  them  to  P.     A  bill  was  filed 

hf  the  mortg^ee  againft  the  daughters  to  have  the  joooA  raifed 

and  paid  out  of  the  fettled  eftate.     They  fet  up  as  a  defence^ 

that  the  be^neft  of  the  4000/.  and  of  the  refidue^  was  a  fatisfaflioTi 

lor  the  portion.under  the  provifo  inferted  in  the  fettlement.     And 

k  being  held  that  the  bequeft  was  a  fatisfaflioii,  it  then  became  a 

fieiHoa,  Whether  B,  had  not  bound  himfelf  and  the  land  notwith*- 

^I^3!0^ng9  bv  his  declaration  *<  that  the  portion  was  a  fubfifting 

^  charge  ?    It  was  agreed  on  behalf  of  the  daughters,  that  ilB» 

knowingly  mifreprefented  the  cafe  to  PJs  attorney,  it  certainly  mud 

%ind  him.     All  the  cafes  were  that  the  perfon  mifreprefenting  was 

koond  by  his  own  mifreprefentation ;  but  this  went  ibinethidg 

^&ther,  namely,  to  bind  the  lands.  If  a  man  was  guilty  of  a  frauds 
hf  which  the  land  was  afiefled,  the  mifreprefentation  would  bind 
Ac  land ;  but  if  there  was  no  fraud,  the  land  could  not  be  afie£^ed. 
It  was  the  duty  of  P/s  folicitor  to  make  every  inquiry ;  he  ought 
tD  have  made  the  truftees  parties.  It  was  great  negligence  on  hia 
part  not  to  take  a  legal  fecurity.  He  ought  to  have  inquired  what 
L  B,  took  under  the  will*  The  principle  the  court  went  upon^ 
irasbj  a£ling  upon  the  confcience  of  the  defendant  in  fuch  cafes; 
if  the  defendant  was  a£iing  againft  confcience,  the  court  would 
apply  a  remedy,  but  there  was  in  this  cafe  nothing  againft  con- 
icicnce.  B.  was  ignorant  of  the  legal  tffed  of  the  legacies*  I£ 
then  there  was  no  fraud,  there  Was  nothing  for  the  court  to  relieve 

-  igainft,  and  the  land  could  not  be  bound.  But  by  Bullet^  Juft* 
(who  fat  for  the  Chancellour),  the  odly  queftion  is.  Whether  P.  has 
a  light  to  have  3000/.  raifed  for  payment  of  his  debt,  out  of  the 

^tfbte  oi  James?  It  is  argued,  that  this  is  not  to  be  done  unlefs  there 

,»bich  a  fraud  a^  to  affe6l  land,  and  that  here  was  no  fraud,  but  B» 
a&ed  innocently.  It  brings  to  my  mind  a  cafe  tried  before  me  at 
Guiidbail^  by  one  merchant  againft  another,  for  giving  a  falfe 
tihara£leT  of  a  third  perfon,  by  which  the  plaintiff  was  induced  to 
gire  Mm  a  credit,  and  loft  his  moriey ;  my  direflion  to  the  jury 
tras,  that,  if  one  man  tells  another  a  falfehood  by  which  he  is 
injured,  the  deceived  perfon  has  his  remedy  by  an  a^ion.  Thofe 
who  wi(h  to  maintain  the  daughter's  cafe,  argue,  that  B.  the  father 
Was  a  total  ftranger  to  the  cafe,  which  argument  admits  the  prin-* 
dple,  that  if  he  had  been  interefted,  the  declaration  would  bind. 
Rete,  the  perfon  of  whom  the  que'ftion  was  aiked,  certainlv  had 
no  intereft.  Fraud  Is  a  queftion  of  law,  and  of  fa£t.  It  is  always 
confidered  as  a  conftru£live  fraud  where  the  party  knows  the 
tmth  and  conceals  It,  and  fuch  conftru6iive  fraud  always  makes 
the  party  liable.  I  think  that,  here,  B.  knew  of  the  provifo  and 
advancements,  and  that  in  this  court  he  was  obliged  to  take  notice 
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of  them.  In  fa£l:  he  had  cxprcfs  notice.  It  is  not  Htc  the  cal 
of  a  latter  deed  referring  to  a  former  one.  The  inquiry  was 
very  proper  one  on  the  part  of  P.,  and  «)mpletely' repelled  an; 
imputation  of  negligence  in  his  agent,  and  the  inquiry  was  pro 
pcrly  "made  of  the  party  immediately  intcrefted.  5.,  at  the  tim 
of  the  inquiry,  had  the  equitable  intcrcft  in  the  eftate,  and,  upoi 
the  application/ afluredP.>  that  he  might  fafely  lend  hi3  moneji 
The  inquiry  was  the  moft  material  P.  could  make.  If  JS.  admit 
fed  the  term  to  be  in  exiltence,  he  muft  be  bound  by  his  admiflioz] 
He  had  full  notice,  and  induced  P.  to  lend  his  money.  Which  wa 
a  fraud  that  would  afFed  the  daughter's  eitatc.  The  term  mufl 
therefore,  be  held  to  be  in  force  to  fecure  the  3000/.,  and  tb 
truftecs  muft  raife  that  fum.] 
Abr.Eq.  One  Goff^  being  poffeffed  of  the  Thatched-Houfe  at  St.Jame/B 

32',  32X.     jjp  ^  building  leafe  for  fixty  years,  mortgages  it  to  \^x.Lancaft€\ 
RuiTeu'        ^Jid  one  Habberfieldy  for  fcc'uring  600  /.,  which  the  defendant  af 
lerwards  paid  off,  and  advanced  to  Goff  600L  more,  and  took  ai 
aOignment  of  this  mortgage,  but  had  not  the  original  Teafe  deli< 
vered  to  him  till  fomc  days  after  the  aflignment.     G^^  afterwards 
being  in  a  declining  way,  propofed  to  borrow  of  the  plaintiff  3 50  i 
on  a  mortgage  of  a  vault  and  two  rooms,  part  of  the  mortgagee 
premifes ;  and  on  a  treaty  for  that  purpofe,  one  Remington^  wh< 
adted  for  the  plaintiff,  defired  to  fee  the  original  leaCe  j  Goff  toM 
him,  that  he  had  it  not  by  him,  but  that  his  lawyer  kept  all  hi 
Writings  for  hini,  as  not  thinking  it  fafe  to'truft  them  in  his  owi 
houfe,  where  all  forts  of  company  reforted ;  upon  which  Goj^ 
'goes  .to  the  defendant,  who  was  an  attorney  in  the  city,  tells  hiir 
he  was  about  agreeing  with  a  perfon  for  the  rebuilding  part  of  the 
premifes,  at  fo  much  a  foot  fquare,  which  would  better  his  fccu- 
»      lity,  and  defired  him  to  let  him  have  the  original  leafe, '  that  h« 
might  fee  the  dimenfions  of  the  houfe  :  the  defendant  would  nol 
trurt  him  with  the  leafe  in  his  own  power,  but' goes  along  with 
him  to  the  Thatched^Houfe :  and  after  he  had  been  there  fomc 
time,  Gof  {ends  for  the  plaintiff  and  Retningion^  told  them  he  had 
now  the  original  leafe,   which  they  might  fee ;  and  upon  theii 
coming  to  his  hoiife,  G^goes  into  the  room  where  tlie  defendant 
was,  and  defires  him  to  let  him  have  the  leafe,  to  (hew  the  peribn 
he  had  mentioned,  for  that  he  was  now  in  the  houfe  5  and  accord- 
ingly the  defendant  lets  him  have  the  leafe,  which  he  carries  ts 
the  plaintiff  and  Remington  \  and  they  being  fatisfied  therewith 
lend  him  the  money,  and  take  a  mortgage  of  the  vault  and  two 
rooms,  in  lifting  at  the  fame  time  to  have  the  original  leafe  delivered 
to  them  ;  but  Go^  urging  that  it  concerned  much  more  than  the 
plaintiff  had  in  mortgage,  and  that  he  could  not  part  with  it,  the 
plaintiff  permitted  him  to  keep  it ;  and  he  thereupon,  in  about  an 
hour's  time,  delivered  it  again  to  the  defendant,  without  acquaint- 
•  ^     ing   him  with  what  he   had  done ;  and  the  defendant  fworc 
exprefsly  in  his  ahfwer,  that  he  had  no  notice  of  this  tranfaftion, 
or  of  the  plaintiff's  mortgage.    Afterwards,  the  plaintiff  lent  Gef 
a  further  fum  of  money,  -and  he  prevailed  on  the  defendant  to  let 
him  have  the  original  leafe  a  fecond  time  3  but  there  wa$  no  proof 
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ly  the  liefendaDt -knew  the  occafion  of  it,  and  he^  by  his  anfwer^ 
oprtisly  denied  his  having  notice  of  it.  Gg^afterwards  failed,  and 
tkitapon  the  defendant  brought  his  cje6lment,  and  recovered  ; 
and  this  bill  was  brought  to  have  the  defendant's  mortgage  poll- 
poncd,  upon  pretence,  that  here  was  a  manifed  fraud  on  the  plaln- 
tify  and  that  the  defendant  was  privy  to  it;  and  at  the  Rolls  the 
plaintiff  had  a  decree  accordingly ;  but,  on  appeal,  the  decree  was 
itverfcd.    Lord  Chancellour  faid,  that  if  a  man  makes  a  mort- 
pge,  and  afterwards  mortgages  the  fame  eflate  to  another,  and  the 
jirft  mortgagee  is  in  combination  to  induce  the  fecond  mortgagee 
.to lend  bis  money,  this  fraud  will,  without  doubt,  in  equity  port- 
pone  his  own  mortgage :  fo,  if  fuch  mortgagee  (lands  by  and  fees 
acothcr  lending  money  on  the  fame  eftate,  without  giving  hfm 
Boticc  of  his  firll  mortgage,  this  is  fuch  a  mifprifion  as  (hall  for- 
feit his  priority.   But  here  is  no  manner  of  proof  that  the  defend- 
.ant  knew  any  thing  of  the  plamtifF's  lending  his  money ;  nay,  i£ 
there  had,  yet  the  plaintiff  appears  guilty  of  fd  much  a  groffer 
aegied,  that  he  ought  not  to  prevail ;  for  thq  defendant  intruded 
fejFwith  his  original  leafe  but  for  a -very  little  while ;  the  plain* 
tiff  takes  his  word,  that  he  could  not  part  with  it,  and  leaves  it 
.vhoUy  in  his  power  to  go  on  in  defrauding  whom  elfe  he  had  a 
oind  to.    Befides,  it  appears  the  defendant  was  impofed  on  by 
Gj^i  for  he  parted  with  the  leafe  only  to  better  his  own  fecurity, 
aod  bad  the  moft  fpecious  pretence  that  could  be  for  it  \  and  there>- 
Satt  it  cannot  be,  without  manifeft  proof,  objeded  to  him,  that  he 
ktGs^have  the  leafe  to  fliew  the  plaintiff,  or  with  a  de(ign  to 
Aaw  in  the  plaintiff  to  lend  his  money.     His  Lord(hip  difmiffed 
the  bill  with  cofts,  unlefs  the  plaintiff  (ho  uld,  within  fuch  a  time^ 
xcdcem  the  defendant. 

[S,  made  a  mortgage  of  lands  to  H.  who,  placing  a  great  con-  Head  t. 
iknct  in  him,  lent  the  money,  taking  his  word  that  he  would  ^^'*^»    , 
Mfcr  him  the  title-deeds,  the  mortgage  being  executed  i^  Lon^  aSo.    "  ^ 
^1  and  S.  pretending  the  title-deeds  were  in  the  country.   After- 
wards, S.  borrowed  2000/.  of  E,  on  a  mortgage  of  the. fame  lands^ 
'  2t  the  fame  time  producing  and  delivering  to  him  all  his  title- 
^ceds,  which  were  perufed,  and  approved  by  his  counfel.     Then 
B*  eihibited  a  bill  to  foreclofe  E,  and  to  compel  him  to  difcover 
the  utlc-decds  relating  to  the  premifes,  and  to  have  them  delivered 
&p  to  him,  in(i(ling  upon  them,  as  owner  of  the  land.   E.  pleaded 
the  mortgage  made  to  him,  and  that  he  had  no  notice  of  the  prior 
mortgage  to  //.,  and  infifted,  that  the  court  ought  not  to  aid  H, 
*a^  take  the  title-deeds  from  him,  without  ordering  him  to  be 
P^  Ug  fflortgage-money ;  and  fo  it  t^as  decreed  by  the  Chan- 
ccDoor. 

S.  being  fcifed  in  fee  of  certain  eftatcs,  fubjefl:  to  an  outftand-  Stanhope 
*ng  term  of  years  in  2J-  and  £.,  bty  indenture  of  leafe  and  releafc,  ▼•  Vemey, 
<latcddie4thand  5th  days  of  J^tt/7#  1732,  conveyed  them  to  D.  and  m.  ^i 
"theirs,  for  fecuring  the  payment  of  1000/.  and  interelt,  and  edit.  293. b, 
covenanted  to  produce  the  deeds  refpedling  the  terms  for  years.  "*  '^^ 
Afterwards,  R.  and  E.  aflSgned  the  term  to  other  truftces,  in  truft 
^^7  his  heirs  and  ailigns  i  and  then,  S,  by  indenture,  dated  the 
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f^tli  of  toeeember  1732,  conveyed  the  fame  eftates  to  ^..by  wa 
of  mortgage,  for  fecuring  to  her  3^00/.  and  intercft,  with  a  d< 
cl'ajration  that  the  truftees  of  the  term  (hould  (land  poflefled  of  tl 
term  in  truft  for  her,  and  the  deeds  refpe£ting  it  <vere  deliverc 
to  her,  and  neither  (he  nor  the  truftees  bad  notice  of  the  mot 
gage  to  D.  Afterwards,  D.  brought  an  ejeftmenc  j  V.^  who  cluimc 
under  N.^  defended  it,  and  fet  up  the  term  with  a  declaration  1 
the  truft  of  it  in  favour  of  N,:  upon  this,  D.  broap;Kt  her  bill  i 
equity.  The  queftion  was.  Which  {hould  be  preferred ;  D.  wl 
had  the  firft  declaration  of  the  truft  of  the  term,  or  V.  who  ha 
the  fidhfeqtwit  declaration  of  the  truft,  but  had  the  coftody  of  tl 
deed  ?  Lord  Norihington  held,  that  a  declaration  of  truft  tn  faVot 
of  an  incumbrancer  was  tantamount  to  an  aAaal  aflignmen 
unlefs  a  fuhjequent  incumbrancer,  bona  jide^  and  without  noticf 
procured  an  affignment  \  and  that  the  cuftody  of  the  deeds  re 
fpeAing  the  term,  with  a  declaration  of  the  truft  of  it,  in  favov 
(tf)  That  it  of  a  fecond  incumbrancer,  was  equivalent  [a)  to  an  a£tual  afligti 
in  equity.  ment  i  and  therefore  gave  him  an  advantage  over  the  firft  incuno 
brancer,  which  equity  would  not  take  from  him* 

If  the  mortgage  be  of  a  reverfion,  there  is  no  reafon  to  pofi 
pone  the  mortgagee  upon  the  mere  abftra£fc  izSk  of  his  not  havini 
required  or  procured  the  title-deeds  and  writings ;  becaufe  in  fuel 
cafes,  the  title-deeds  and  writings  do  not  properly  belong,  to  th 
reverfioner,  nor  has  he,  generally  fpeaking,  any  means  by  whid 
he  can  procure  them,  if  refufed  by  the  tenant  for  life,  or  poflefib 
of  the  particular  eftate. 
Tourtc  V.  This  queftion  was  agitated  In  equity,  before  Lord  Tburiovje^  ii 
'^clf'R  ^^  ^^^^  ^^  Tourle  againft  Randy  which  was  as  follows  :  R.  being 
\,qJ  '^*-  as  fuppofed,  entitled  under  the  will  of  his  father  to  a  remainde 
iti  fee  (but  in  iziX  only  to  a  remainder  in  td\\)  expeSani  on  the  deati 
vf  his  wotbcr^  in  certain  freehold  eftates,  conveyed  his  reveriioi 
and  remainder,  expe&ant  on  the  death  of  his  mother,  to  ^.  it 
fee,  by  way  of  mortgage.  At  the  time  of  making  the  mortgage 
the  deeds  and  writings  were  in  the  hands  of  a  collateral  relatiod. 
but  jf  .*s  attorney  was  informed  by  the  mortgagor,  that  they  wen 
in  the  pofTeflion  of  the  mother,  who  would  not  confeht  to  pan 
with  them,  (he  being  then  in  pofleffion  of  the  eftate  as  tenant  foi 
life,  which  the  continued  until  the  time  of  her  death.  Imnredi- 
ately  after  her  deceafe,  jt*s  attoroey  applied  to  R.  for  the  pofTef 
Con  of  the  titlcKJceds,  to  which  R  *s  general  anfwer  was,  that  he 
would  fend  them  in  a  day  or  two,  or  to  that  effeA.  Shoiftly  after- 
wards, ii.,  being  then  tenant  in  tail  in  pofleiEon,  (but  fuppofing 
himfelf  tenant  in  fee  of  the  above  eftate,  and  being  alfo  poflefled 
of  a  leafehold  eftate,)  mortgaged  both  efta(es  to  7*.  At  the  time 
when  the  latter  mor^ge  was  made,  all  the  title-deeds,  relating 
to  the  eftates,  were  delivered  to  T*s  attorney,  and  continued  in 
T.*s  pofleffion*  Some  time  afterwards^  T.  filed  his  bill  to  fore* 
dofe  the  mortgaged  premifes,  and  among  other  things,  charged 
that  jI*  ought  not  to  have  pemutted  the  tttle*deeds  and  writings 
to  have  remained  in  the  hands  of  R*^  that  he  left  them  in  Us 

hands  for  the  purpofe  of  enabling  him  to  nuie  more  money  on  tbe 
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baukj  of  the  premifes,  and  that  the  fame  was  a  fraud  on  T.^  hid  («)  '*  i  ^^f 
dai  therefore  J,  ought  to  be  compelled  to  redeem  JT.'a  mortgage,  J*iJj£y^*' 
or  ought  to  be  debarred  of  any  interefti  which  he  might  have  in  c.B.  ««dttt 
the  premifes,  tiil  T.*s  mortgage  ffiould  be  fatisficd.     It  was  con-  *•  K«^  «*»« 
tfcnded  on  the  part  of  T.  that,  where  a  prior  mortgagee  leaves  th$- 1|  ^^  •^ 
title-deeds  in  the  poOi^fiion  of  the  mortgagor,  it  is  a  fraud  upon  <«  that  a' 
the  ilecond  mortgagee,  as  he  is  induced,  by  the  title  appearing  on  "  ^jj*«f«  ^ 
the  deeds,   to  lend  his  money  y  that  the  fecond  mortgagee  there-  "  mi/cir- 
fere  having  the  ic^dsy  ihould  be  preferred.     But  ]L<ord  Xhurlawe^  <«  cunfpec- 
Qian.  faid,  that  he  did  not  conceive  that  a  firft  mortgagee,  not  *'  ^°"  *J^ 
taking  the  deeds,  was  alone  fuffictent  to  poftpone  him  \  if  it  were  <!  fa*meef. 
&),  tiiere  could  be  no  fuch  thing  as  a  mortgage  of  a  reverlion.  In  «  fea  oi 
that  cafsy  the  deed  being  in  the  hands  of  tenant  for  life,  is  not  *'  poftpon- 
fQiident  to  turn  him  round.     The  firft  cafes  where  the  prior  «  ^JJ, 
mortgage  vas  poftponed,  were  cafes  of  fraud,  then  the  fame  was  *<  gagee,  m 
done  in  cafes  of  grofs  negligence  (tf).  Here  was  no  AirA^/ ;  the  mort*  "''Ij^*'*!* 
pgee  could  not  compel  the  tenant  for  life  to  give  up  the  deeds ;  «<  fnu/or 
tbotigh  a  dowrefs,  upon  a  confirmation  of  her  title,  might  be  com*  *'  wilful  n^^ 
ptlied,  the  tenant  for  life  could  not,  although,  after  her  deceafe,  "  f**^'" 
he  might  have  filed  a  bill.     But  that  was  not  fufficient  to  charge  ^q,    * 
^  mortgagee. 

In  the  cafe  of  GGodtitle  againft  Morgan^  Mr.  Juftice  £»//f#^  confi* 
fes  it  «•  as  an  eftablifbed  rule,  in  a  court  of  equity  (h)y  that  a  fc-  W  ""^"^ 
^  cond  mortgagee  who  has  the  title-deeds,  without  notice  of  any  *^'  ^ 
^  prior  incumbrance,  (hall  be  preferred  ;  becaufe,  if  a  mortgagee 
"  lends  money  upon  mortgage,  without  taking  the  title- deeds^ 
''  he  enables  the  mortgagor  to  commit  a  fraud.  If  this  has  be- 
"  come  a  rule  of  property  in  a  court  of  equity,  (fays  the  learned 
"  Judge,)  it  ought  to  be  adopted  in  a  courfe  of  law."   ^tutreJ} 

Although  a  depofit  of  title  deeds  for  the  fecurity  of  a  debt  Plumb,  v. 
amount  to  an  equitable  mongagc,  yet,  if  a  creditor  of  the  mort-  ^*J*^ 
gagor,  fearing  his  immediate  infolvency,  take  a  conveyance  of  the  432. 
iame  cfbte,  without  notice  (r)  of  the  incumbrance,  equity  will  not  (^ )  Sech, 
piercnt  him  from  availing  himfclf  of  his  legal  eftate,  h  nodo!**^ 

either  a£lual  or  coaftrudlive.     Birch  v.  EUames,  1  Anftr.  417* 

By  the  4  {5*  5  ^.  3.  r.  i6*  reciting,  that  great  frauds  and  de- 
ceits are  often  pra£lifed  by  neceflitous  and  evil-difpofed  perfons^ 
in  borrowing  money,  and  giving  judgments,  ftatutes,  and  recog* 
nizances  privately,  for  fecuring  tlie  re-payment  of  the  faid  money; 
and  the  fame  perfons  do  afterwards  borrow  money,  upon  fecuritj 
of  their  lands,  of  other  perfons,  and  do  not  acquaint  the  later 
fender  thereof  with  the  fame ;  whereby  fuch  late  lender  is  very 
often  in  danger  to  lofe  his  whole  money,  or  forced  to  pay  off  the 
debts  fecured  by  the  faid  judgments,  ftatutes,  and  recognizances, 
bcfote  they  can  have  any  benefit  of  the  faid  mortgages ;  and  that 
divers  perfons  do  many  times  mortgage  their  lands  more  than 
once,  without  giring  notice  of  their  firft  mortgage ;  whereby 
tenders  of  money  upon  fecond  or  after-mortgages  do  often  lofe 
their  money,  and  are  put  to  Rteat  charges  in  fuit  and  otherwife ; 
for  remedy  whereof  it  is  enaaed,  <<  That  if  any  perfon  &all  bar- 
^  TOW  any  money,  or,  for  any  other  valuable  Confideration,  for 
«<  the  payment  thereof^  voluntarily  givcj  acknowledge^  permit,  or 
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♦'  fuffcr  to  be  entered  again  ft  him,  or  thenfi,  one  or  more  jtx 
•*  ment  or  judgments,  (latute  or  ftatutes,  recognizance  or 
**  nizanccs,  to  any  perfon  or  perfons,  creditor  or  creditors  ;    an<: 
•    **  if  thefaid  borrower  or  borrowers,, debtor  or  debtors,  (hall    a^ 
**  terwafds  take  up  or  borrow  any  other  fum  or  fums  of  monc;i 
'*'  of  any  other  perfon  or  perfons,  or,  for  other  valuable  conficlcr 
**  -ation,  become  indebted  to  fuch  perfon  or  perfons,  and  for   £e- 
"  curing. the  re-payment  and  difcharge  thereof,,  fliall  mortgagti 
,   <*  his,  her,  or  their  lands  or  tenements,  or  any  part  thereof,     tc 
**  the  faid  fecond  or  other  lender  or  lenders  of  the  faid  money, 
♦*  creditor  or  creditors,  •r  to  any  other  perfon  or  perfons,  in  trofl 
•*  for  or  to  th«  ufe  of  fuch  fecond  or  other  lender  or  lenders., 
«*  creditor  or  creditors,  and  fhall  not  give  notice  to  the  faid  mort- 
•*  gagee  or  mortgagees  of  the  faid  judgment  or  judgments,    fta- 
**  tute  or  Itatutes,  recogniz;mce  or  recogninances,  in  writing-, 
♦*  under  his,  her,  or  their  hand  or  hands,  before  the  execution  ol 
**  the  faid  mortgage  or  mortgages ;   unlefs  fuch   mortgagor 
•*  mortgagors,  his,  heV,  or. their  heirs,  upon  notice  to  him,   h 
^*  or  them  given  by  the  mortgagee  or  mortg5»gees  of  the  faid  lan<is 
**  and  tenements,  his,  her,  or  their  heirs,  executors,  adminiftra— 
^^  tors,  or  afligns,  in  writing,  under  his,  her,  or  their  hands  and 
f*  feals,  attefted  by  two  or  more  fufEcient  witnefTes,  of  any  fucH 
f*  former  judgment  or  judgments,  ftatute  or  ftatutes,  recogni* 
^*  zance  or  recognizances,  fhall,  within  fix  months,  pay  off  and 
**  difcharge  the  faid  judgment  or  judgments,  ftatute  or  ftatutes^ 
♦*  recognizance  or  recognizances,  and  all  intereft  and  charges  due 
^*  thereupon,  and  caufc  or  procure  the  fame  to  be  vacated,  or  dif- 
**  charged,  i)y  record  ;  that  then  the  mortgagor  or  mortgagors  of  the 
**  faid  lands  and  tenements,  his,  her,  or  their  heirs,  executors,  ad-« 
^*  miniflrators,  or  afligns,  fhall  have  no  benefit  or  remedy  againft 
«*  the  faid  mortgagee  or  mortgagees,  his,  her,  or  their  hcirs^  cxe- 
^*  cutors,"  adminiilrators,  or  afligns,  or  any  of  them,  in  equity  or 
**  clfewhere,  for  redemption  of  the  faid  lands  and  tenements,   or 
^*  any  part  thereof;  but  the  faid  mortgagee  and  mortgagees,  his, 
♦*  her,  or  their  heirs,  executors,  adminiftrators,  and  afligns,  fh^U 
*'  and  may  hold  and  enjoy  the  faid  lands  and  tenements,  for  fuch 
f*  eftate  and  term  therein,  as  were  or  was  granted  and  fettled 
f*  to  the   faid  mortgagee  or  mortgagees,  againft  the  faid  mort-t 
?*  gagor  or  mortgagors,  and  all  perfon  and  perfons  lawfully  claim* 
?*  ing  from,  by,  or  under  him,  her,  or  them  -,  freed  from  equity  of 
f*  redemption,  and  as  fully,  to  all  intents  and  purpofeswhatfoever, 
^*  as  if  the  fame  had  been  purchafed  abfoiutely,  and  without  any 
f*  power  or  liberty  of  redemption." 
5  3«  "  And  it  is  further  enafted.  That  if  any  perfon  fhall  mortgage 

*f  any  lands  or  tenements  to  any  ptrfon  or  perfons,  for  fecurity  of 
•*  money  lent,  or  otherwife  accrued  or  become  due,  or  for  other 
"  valuable  cpnCderations  j  and  if- the  faid  mortgagor  or  inort-*^ 
**  gagors  fhall  again  mortgage  the  fame  lands  or  tenements,  or 
^*  any  part  thereof,  to  any  other  jperfon  or  perfons  for  valuable 
^  confideration,  (the  faid  former  mortgage  being  in  force,  and 
"  not  difcharged,)  and  fhall  not  difcover  to  the  faid  fecond  or 
f*  other  i^ortgagec  or  mortgagees,  or  fome  or  one  of  thecn,  the 


*  loimet  mortgage  or  mortgages,  iq  writing,  under  his,  her,  o^ 

**  thai  bauds,  that  then,  and  iu  thcfc  cafes  alfo,  the  faid  mortgagor 

**  01  xxK>TtgaigoTs^  his,  her,  or  their  heirs,  executors,  adminiftra- 

**  tors^  ox  alEgns,  (hall  have  no  relief,  or  equity  of  redemption, 

**  a^\|ift  the  faid  fccond  or  after-mortgagee  or  mortgagees,  his, 

"  bcT,  or  their  heirs,  executors,  adminiftrators,  or  adlgns,  upon 

"  the  fold  after-mortgage  or  mortgages  ;  but  that  fuch  mortgagee 

'^  or  mortgagees,  his,  her,  or  their  heijrs,  executors,  adminidrators, 

"  and  aOigns,  (hall  and  may  hold  and  enjoy  fuch  more  than  once 

'^  mortgaged  lands  and  tenements,  for  fuch  eilate  and  term  there- 

'^  in,  as  vere  or  ^as  granted  and  conveyed  by  the  faid  mortgagor 

**  or  mortgagors,  againft  him,  her,  or  them,  his,  her,  or  their 

**  heirs,  executors,  or  adminiftrators  refpeftively,  freed  from  all 

*'  equity  of  redemption,  and  as  fully,  to  all  intents  and  purpofes, 

**  as  if  the  fame  had  been  an  abfolute  purcliafe,    and  without 

"  any  power  or  liberty  of  redemption. 

•*  Provided  always,  and  be  it  further  enaSed  by  the  authority  §  4; 

**  aforefaid.  That  neverthelefs  if  it  fo  happen  that  there  be  more 

*'  than  one  mortgage  at  the  fame  time  made,  by  any  perfon  or 

**  perfons,  to  any  perfon  or  perfons  of  the  fame  lands  and  tcne- 

*'  merits,  the  feveral  late  or  under  mortgagees,  his,  her,  or  their 

**  heirs,  executors,  adminiftrators,  or  afCgns,  (hall  have  power  to 

*•  redeem  any  former  mortgage^  or  mortgages,  upon  payment  of 

•*  the  principal  debt,  intereft,  and  cofts  of  fuit  to  the  prior  mort- 

"  gagee  or  mortgagees,  his,  her,  or  their  heirs,  executors,  admini- 

**  ftrators,  or  alligns. 

*•  Provided  always.  That  nothing  in  this  a£k  contained  (hall  be  §  5* 
"  conftrued,  deemed  or  extended  to  bar  any  widow  of  any  mort- 
*'  gagor  of  lands  or  tenements  from  her  dower  and  right  in  or  to 
'*  the, faid  lands,  who  did  not  legally  join  with  her  hufband  in 
*<  fuch  mortgage,  or  otherwife  lawfully  bar  or  exclude  herfelf  irom 
•'  fuch  dower  or  right." 

It  hath  been  held,  that  if  a  man  mortgages  certain  lands  to  one  zVem-st^* 
man,  and  mortgages  thofe  lands  with  fume  others  to  another ; 
though  this  feems  to  be  a  cafe  omitted  out  of  the  abo\  e  ftatute 
againtt  claudeftine  mortgages,  yet  if  it  appears  to  be  a  contrivance 
to  evade  it,  as,  if  an  acre  or  two  of  land  were  only  added,  tijis  will 
not  exempt  it :  alfo,  a  perfon,  who  will  take  advantage  of  the 
ftacute,  muft  be  an  honeft  mortgagee ;  and  therefore  if  a  man  has 
nfed  any  fraud  or  pra£lice  in  obtaining  a  fecond  mortgage,  he  (hall 
pot  hare  the  benefit  of  the  ftacute. 

4.  How  far  the  Purchafing  in  a  precedent  Mortgage  or  Incum- 
brance will  prote£b  fuch  Purchafer,  and  entile  him  to  a  Prece- 
dency of  Redemption.  .  . 

It  hath  been  eftabliflied  as  a  rule  in  the  courts  of  equity,  that  If  iVenU'^^j: 
a  man  mortgages  lands  to  A.,  and  afterwards  makes  a  fubfequent  ^^^n^-Ca. 
mortgage  to  £.f  without  notice  at  the  time  of  his  milking  the  i^x,,^f's. 
mortgage,  and  £»  purchafes  in  a  precedent  mortj^age,  which  ftands  Ham.  '73. 
out  at  law,  though  nothing  on  it  be  due  in  equity,  or  a  ftatute  *^^^*"-t^*' 
wkreon  money  is  due,  which  he  extendS|  he  (hail  hold  the  land  vem;  187. 
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tUl  he  is  fatisfied  what  is  due  upon  both  fecaritiet,  though  he  ha 
notice  of  A.*s  mortgage  before  his  fecond  pqrchafe  of  the  piM 
fccurity  ^  becaufe,  having  at  (irft  innocently  lent  (he  money,  1 
tnay  do  what  he  can  to  lecure  that  money  from  being  loft ;  an 
Hvhen  he  bath  putchafed  in  the  prior  incumbrance,  it  is  but  ju 
that  equity  fliould  leave  it  in  the  fame  manner  that  it  ftood  at  lav 
for  there  is  no  room  for  equity  to  interpofe,  to  take  away  tl 
fecurity  the  law  had  given,  where  the  perfon  that  has  the  fecurit 
comes  into  the  title  without  any  corruption  at  all  i  and  it  wa 
partiality,  and  not  equity,  to  interpofe,  where  the  fecurity  givi 
the  fair  lender  a  good  and  legal  title.  And  it  is  all  one,  whetbc 
fuch  third  lender  or  purchafer  takes  in  a  mortgage,  that  is  a 
intereil  vefted,  or  a  ftatute,  that  is  only  a  charge  ;  for  both  ai 
real  liens,  and  fufficient  to  overthrow  the  title  of  the  mefne  in 
cumbrancer,  whether  money  be  due  on  the  firft  fecurity  or  not 
fince  that  does  not  alter  the  legal  title* 
Cliui.Cau  A  man  mortgages  the  manor  and  re&ory  of  D.  to  ^.,  an< 
f^^'  afterwards  mortgages  the  reftory  to  A,  without  notice  of  tb 

Rep.^7.      snprtgage  to  ^^  ^nd  then  J3.  purcnafes  in  a  precedent  incumbrano 
s.  c.  Sir     on  bpth  the  manor  and  re£tory  \  and  the  queilion  was.  When  B 
r^vmiS  ^^  received  all  the  money  due  on  the  firft  fecurity,  whether  h 
r  irVr    •  (hould  receive  any  more  profits  of  the  manor,  or  only  keep  tb< 
incumbrance  on  foot  to  prote£l:  the  re^iory  ?  This  was  arguec 
before  Sir  Heaneage  Finch,  Lord  Keeper,  in  the  prefence  of  JFIL 
and  Twtfdin ;  and  the  two  Judges  held,  that  B.  (hould  not  receive 
the  profits  of  the  manor  after  the  iirft  incumbrance  was  fatisfied] 
it>ecaufe  he  had  taken  the  re£);ory  only  for  his  fecurity  of  that  fum  j 
and  it  would  be  unreafonable  to  give  him  a  fecurity  beyond  what 
he  had  in  his  original  intension.     But  the  Lord  Keeper  over-ruled 
it  \  for  that  when  he  had  purchafcd  tlie  precedent  incumbranceS| 
which  comprehended  both  the  manor  and  the  re£tory,  and  were 
forfeited  at  law,  it  was  but  reafonable  that  t)ie  edate  (hould  not 
be  taken  away  by  the  mefne  incumbrancer  here  in  a  court  of 
(equity,  which  by  nq  methods  could  be  evidled  at  law,  unlefs  fuch 
perfon  that  feeks  relief  would  do  equity,  and  pay  the  whole  money 
^ue  on  both  fccurities. 
yf^f^AhtTeL        [Again^  R.  being  feifed  in  fee,  acknowledged  a  ftatute  of  looo/. 
Kichiiubo^  ^0  /.  1.  in  1663,  and^  on  the  20th  of  June  1665,  mortgaged  the 
fcai.  iCht.  P^nof  pf  ^*  to  the  plaintiffs  JV.  and  JiT,  for  aooo /.,  and  two 
p^  412.       days  afterwards  mortgaged  part  of  the  fame  to  the  defendant  B,t 
and  then  died,  leaving  the  defendant  i/.  his  heir ;  £.,  the  fecond 
mortgagee,  agreed  with  ilf.,  another  defendant,  executor  of  /•  S^ 
to  pi^t  the' ftatute  in  execution  at  his  cpfts,  and  to  pay  M^^  the 
debt  due  on  the  ftatute,  after  fuch  time  as  the  ftatute  fliould  be 
extended,  and  an  ailignment  made  thereof  by  M*  to  B,    The 
ftatute  ^s  extended  in  ^u^tjfi  1672.  The  plaintiffs'  bill  was,  that 
on  ps^ying  the  debt  on  the  i^fute^  it  might  be  fet  afide  and  affign^ 
^o  theix^,  ax|d  fpf  a  decree  againfl  H.  to  pay  or  be  foreclofed  of 
ademption.    One  queft^p  ^as^  i^hether  the  plaintiffs  (hould  be 
^dmif ted  to  fet  afide  the  extent  ofi  payment  of  what  was  due  on 
fhe  ftatute  without  paying  off'the  2poo/.  due  on  the  fecond  mort* 

g?Se  (P  ^*9  t^^t^  iher  i^t^tc  'W^  (atis^ed.  no|  af  co|:ding  to  the 
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jilice  of  the  debt  in  equity ,  bat  according  to  the  extended  value  ? 
kvKobjededi  that  me  defendant  B.  had  not,  in  hi8  mortgage 
pk  after  die  plaintiffii'  mortgage,  all  the  lands  mortgaged  before 
to  the  piarndfis,  but  only  *  part  thereof,  and  that  the  ftatute 
covered  the  whole ;  and  that,  although  the  defendant  B.  might,  by 
Ae  paidudc  of  the  ftatute,  defend  lumfelf  againft  the  plaintiff,  aa 
tovhatwas  m  hia  mortgage,  yet  he  could  not,  as  to  fuch  lands 
as  vere  not  therein.  But  the  Chancellour  was  ftrongly  againft  the 
phiimfis  on  this  point,  and  a  queftion  of  fa&  arifing,  the  cafe 
^vtt  off  upon  propofitions. 

And  if  a  puifiie  incumbrancelr  or  purchafer  get  in  a  fatisfied  EdjmmdfT. 
jadgment,  or  a  prior  ftatute,  or  judgment,  or  recognizance,  f?^^*y» 
inough  it  be  paid  off,  yet,  if  he  can  make  ufe  of  it  at  lanuy  equity  \  chTca.^* 
iviil  not  interfere  to  hinder  him.  208.  Hard.  318.  Stdwde  Hard.  17s.  coau 

So,  where  the  plaintiff  was  a  jointrefs,  and  the  defendant  a  Sadler  t. 
iDAtgagee  fubfequcnt,  who  had  gotten  an  aiBgnment  of  a  ftatute  ^'^t 
4at  was  precedent  to  the  jointure,  but  was  fatisfied,  and  extended  *   *'"•  J^ 
ion  the  lands  mortgaged ;  the  bill  was  to  fet  afide  the  extent :  but 
1^  Mafter  of  the  Rolls  decreed,  that  it  fhould  not  be  fet  afide, 
I htopra  payment  of  principal,  intereft,  and  cofts.] 
I  iotyif  fi.,the  fecond  mortgagee,  had  notice  of  the  mortgage  of  cbm.  Ca« 
i  It  the  time  of  his  firft  lending  the  money,  then  he  could  not  >^^ 
pcbfeina  prior  incumbrance,  fo  as  to  crowd  out  yf.,  becaufe 
K  knt  it  on  the  profpe£l  that  if.  was  firft  to  be  paid,  and  under 
liat  immediate  expedation;  and  though  the  eftate  would  bear 
not  money  at  the  time  of  die  loan,  yet,  if  by  prior  debts  appear- 
^ocaay  accident,  it  is  likely  to  fall  (hort,  it  feems,  he  cannot 
<^08tif.,  of  whofe  intereft  he  had  notice,  fince  he  took  the 
<^  widi  his  eyes  open,  under  notice  of  A*^  intereft ;  and  there- 
''''^1  oqUs  original  taking  the  fecurity,  ran  all  the  hazards  of  that 
^Ri  for  it  is  corruption  io  B*  to  purchafe  after  fuch  notice, 
tith  an  ill  intention  of  deftroying  ^.'s  prior  fecurity. 

A  man  mortgages  lands  (fubje£^  to  an  annuity)  to  A.  and  then  %  Cban. 
^^wpges  die  fame  lands  to  K:    The  mortgagor  and  annuitant  Ca.ao. 
"^  more  money  of  A.  for  which  the  annuity  is  afligned,  and 
fluids  farther  charged ;  A.  (hall  be  allowed  the  money  if  he  had 
^  notice  of  B*%  mortgage ;  if  he  had,  then  only  what  was  paid  to 
^Matiitant. 

[^^  a  judgment  creditor,  or  creditor  by  ftatute  orrecogni*  Brace  t. 
'ttwcjbiysin  a  firft  mortgage,  he  cannot  tack  or  unite  this  to  his  Sf*^*^ 
l^pienti  fo  as  to  gain  a  preference  thereby  \  becaufe  fuch  ere-  ,ough,  \  p, 
^otcaoDotbe  ealled  a  purchafer,  nor  hath  he  any  right  to  the  Wma.49i. 
•^i  ke  hath  neither  jus  in  rr,  nor  jus  ad  rem;  and  therefore  ^^°-  ^^^ 
^l^hi^releafe  all  his  right  to  the  land,  he  may  extend  it  after-  %td^  ^ 
*^  All  that  he  hath  by  the  judgment,  is  a  lien  upon  the  Wright  ▼• 
^ilnit  it  is  not  certain  whether  he  ever  will  make  ufe  thereof  j  Ga""|' 
^kmayiecorer  the  debt  outof  the  goods  of  the  conufor  by  Rep.  151. 
}^}^i  or  may  take  the  body,  and  then,  during  the  defendant's  *  P'*  Ch. 
^<^  km  have  no  other  ei^ecutionf    Befides,  the  judgment  ere-  ^^^ 
telothnot  lead  bis  money  upon  the  immediate  view  or  con- 
^piatipnof  the  conufor's  real  eftafe }  for  lands  afterwards  pur- 
ted^Qay  be  cxten4ed  Uj^u  th^  judgment  \  nor  is  he  deceived 
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till  he  is  fatisfied  what  is  due  upon  both  fecurities,  though  he  had 
notice  of  A.*s  mortgage  before  his  fccond  purchafe  of  the  prior 
fecuritjr  ^  becaufe,  having  at  (irft  innocently  lent  the  money,  he 
tnay  do  what  he  can  to  fecure  that  money  from  being  loft ;  and 
Hvhen  he  hath  putchafed  in  the  prior  incumbrance,  it  is  but  ju(t 
that  equity  ihould  leave  it  in  the  fame  manner  that  it  ftood  at  iawj 
for  there  is  no  room  for  equity  to  interpofe,  to  take  away  the 
fecurity  the  law  had  given,  where  the  perfon  that  has  the  fecurity 
comes  into  the  title  without  anv  corruption  at  all  i  and  it  were 
partiality,  and  not  equity,  to  interpofe,  where  the  fecurity  gives 
the  fair  lender  a  good  and  legal  title.  And  it  is  all  one,  whether 
fuch  third  lender  or  purchafer  takes  in  a  mortgage,  that  is  an 
intereft  vefted,  or  a  ftatute,  that  is  only  a  charge  ;  for  both  are 
real  liens,  and  fufficient  to  overthrow  the  title  of  the  mefne  in-v 
cumbrancer,  whether  money  be  due  on  the  firft  fecurity  or  not, 
fince  that  does  not  alter  the  legal  title. 
Chan.Cau  A  man  mortgages  the  manor  and  re£h>ry  of  J7.  to  ji^  and 
f^''  afterwards  mortgages  the  redory  to  B*,  without  notice  of  the 

Rep.  67.      snortgage  to  ^»,  and  then  J3.  purcnafes  in  a  precedent  incumbrance 
s.  c.  Sir     on  both  the  manor  and  re£tory  i  and  the  queftion  was,  When  B* 
v^vmlS  ^^^  received  all  the  money  due  on  the  firft  fecurity,  whether  he 
T'  ^rr    •  fhould  receive  any  more  profits  of  the  manor,  or  only  keep  the 
incumbrance  on  foot  to  prote£l:  the  reflorv  ?  This  was  argued 
before  Sir  Heaneage  Finch^  Lord  Keeper,  in  tne  prefence  of  IFild 
and  Twifien  \  and  the  two  Judges  held,  that  B.  (nould  not  receive 
the  profits  of  the  manor  after  the  firft  incumbrance  was  fatisfied^ 
becaufe  he  had  taken  the  re£);ory  only  for  his  fecurity  of  that  fum  1 
and  it  would  be  unreafonable  to  give  him  a  fecurity  beyond  what 
he  had  in  his  original  intension.     But  the  Lord  Keeper  over-ruled 
it ;  for  that  when  he  had  purchafed  tlie  precedent  incumbrances^^ 
which  comprehended  both  the  manor  and  the  re£tory,  and  were 
forfeited  at  law,  it  was  but  reafonable  that  x\xt  eftate  (hould  not 
be  taken  away  by  the  mefne  incumbrancer  here  in  a  court  of 
(equity,  which  by  nq  methods  could  be  evidled  at  law,  unlefs  fuch 
perfon  that  feeks  relief  v^puld  do  equity,  and  pay  the  whole  money 
^ue  on  both  fecurities. 
yf^ff^ykiTCL        [Again,  R.  being  feifed  in  fee,  acknowledged  a  ftatute  of  xoooA 
Sichidfon**  to  /.  S.  ill  1 663,  and^  on  the  20th  of  June  1665,  mortgaged  the 
ftau  iCht.  panor  of  A.  to  the  plaintiffs  JV.  and  JC  for  aooo/.,  and  two 
pa.«i2.       days  afterwards  mortgaged  part  of  the  fame  to  the  defendant  B.^ 
and  then  died,  leaving  the  defendant  i/.  his  heir ;  £.,  the  fecond 
mortgagee,  agreed  with  ilf.,  another  defendant,  executor  of  /•  S.^ 
to  put  the' ftatute  in  execution  at  his  cofts,  and  to  pay  M.  the 
debt  due  on  the  ftatute,  after  fuch  time  as  the  ftatute  fhould  be 
extended,  and  an  affignment  made  thereof  by  M.  to  B*    The 
ftatute  \ytas  extended  in  ^u^  }^1^*  The  plaintiffs'  bill  was,  that 
on  paying  the  debt  on  the  {|af ute,  it  might  be  fet  afide  and  afiignpd 
^o  theiii,  ai)d  fpf  a  decree  agaii^(l  H,  to  pay  or  be  foreclofed  of 
Redemption.    One  queftiop  yras^  Whether  the  plaintiA  (hould  be 
pdmi^ted  to  fet  afide  the  extent  op  payment  of  what  was  due  oa 
fhe  ftatute  withotit  paying  off  the  apoo/.  due  on  tlie  fecond  mort<> 
g^gc  IP  ^'9  tM^tfl  U^e  f^at^tc  yf^  (atis^ed^  no|  a^co^ding  to  the 
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l!ban%*s  irere  made  parties,  yet  they  might  be  brotight  In  before 
de  Mailer. 

f  Bot  where  A,^  the  plaintiff,  had  lent  money  on  fcveral  notes  of  Matth«w  ▼. 
iffereot  dates,  each  of  them  in  words  to  this  efft;6t ;  "  Received  Canwright, . 
«  of^.— /.,  to  be  fcfcured  on  mortgage  of  my  Stokehall  tW^ic  ^*  ^ 

and  the  drawer  had,  previoufly  to  his  drawing  thefe  notes,  made  a 
nortgage  of  his  eiiate  to  the  defendant;  and  yf.,  to  cover  the 
&CIS  lent  on  the  notes,  bought  in  a  mortgage  which  was  made 

K'  :  to  the  defendant's :  Lord  Hardtvicke  was  of  opinion,  that  A,' 
Id  thereby  proted  himfelf  againft  the  defendant's  mortgage  ; 
ad  ihoald  be  paid  the  mdney  lent  upon  the  notes,  as  well  as 
ibt  was  due  to  him  upon  the  aflignment  of  the  firft  mortgage. 

A  prior  mortgage  purchafed  in  will  be  no  prote6lion  to  TLpuifne  Hitchcock 
aoTtgagee,  unlefs  it  be  forfeited ;  for,  until  then,  the  eftate  re-  *^**-  !• 
Jtobs,  as  it  was  at  common  law,  redeemable  upon  performance  of  ct  af^* 
Ae  condition  ftipulated.  2Vern.  155^ 

And  zpta/ne  mortgagee,  who  *purchafeth  in  a  prior  fecurity  to  T>arcy  ?. 
yoteft  his  own,  (hall  not  only  hold  it  until  he  be  paid  his  debt,  ^y^^^ 
■idreimbuTfed  the  money  advanced  by  him  to  purchafe  it;  but 
tnt3  he  has  received  all  the  money,  and  arrears  of  intereft,  due 
•D  the  fecurity  bought  in,  as  well  as  upon  his  own. 

And,  as  a  puifne  mortgagee  may  tack  a  prior  incumbrance,  that  Goddard  ▼. 
teigs  with  it  the  legal  eftate,  to  his  own,  and  thereby  proteft  ^^^jf^'il' 
feifelf  sgainft  intervening  charges  thereon  ;  fo,  a  mortgagee  eigney  xro.  * 
laTinj;  the  legal  ellate,  may  tack  a  fubfequent  fum  advanced  by 
ten  upon  the  former  fecurity,  to  his  prior  mortgage,  and  thereby 
poted  himfelf  againft  tne/ne  incumbrances. 

Thus,  where  y^.  had  an  annuity  charged  on  the  manor  of  S.,  and  Blackftone 
B.  an  eftate  therein  liable  to  the  annuity,  and  C.  an  intereft  fub-  i^^^^Qt, 
fcqacHt  to  both  by  mortgage ;  B.  having  no  notice  of  C.'s  intereft,  ca,  io. 
!  heated  with  him  in  the  reverfion  in  fee,  who  defired  to  borrow 
I  ttoney  ofhim,  and  thereupon  purchafcd  J.*s  intereft,  and  for  that^ 
I  »dbj  way  of  money  lent  to  the  reverfioner,  paid  900 A,  but  there 
I  ^  no  more  than  500/.  due  to  ^.;  C.  exhibited   his  bill  againft 
!  ^'  and  5.,  to  redeem  them   on  payment  of  their   debts ;   the 
^ucftion  was.  Whether  C  (hould  pay  J?,  any  more  than  the  mort-* 
;  Pgp-moncy  he  had  originally  lent,  and  the  500  A  paid  by  him^ 
^ich  was  due  to  j4.  ?  And  it  was  decreed,  that  he  (hould  pay  the 
^hoIcQoo/.  advanced.     * 

So,  if  there  be  firft  and  fecond  mortgagee,  and  the  firft  lend  Shepperd 
J03cy  after  the  laft  mortgage  made,  taking  z  judgment  as  fecurity,  ^\™^'  . 
M  may  tack  this  to  his  mortgage  fo  pr6teft  himfelf  againft  the  *th  refolu!' 
iccond  mortgagee,  for  he  hath  the  legal  eftate  and  the  judgment  luaon  >n 
»^B,  though  it  paflcth  no  intereft,  prefently,  in  the  land,  operates  ^"cocls 

"^''-  of  Marlborough,  1P.W1ns.494.     2Vc«.662, 

^t  the  farther  fum  advanced  muft  be  to  one  who  has  a  right  Cooper  ▼. 
^oatge  the  eftite  in  qucftion.     Thus,  /.  C,  the  grandfather  of  ^^^!, 
S  made  a  mortgage  of  lands  in  fee  to  H,,  and  then  having  two  Rep.^is'j. 
^^.  and  5.,  dcvifed  the  equity  of  redemption  to  his  youngeft 
f^B^  and  his  heirs,  Jknd  died  5  B^  enterc;,d  into  the  mortgaged 

lands. 
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or  defrauded,  although  the  conufor  of  the  judgment  hath  before 
mortgaged  his  real  eftate,  as  in  the  cafe  of  a  mortgagee,  if  the 
mortgagor  hath  before  mortgaged  his  land  to  another.] 

A.  mortgaged  his  eftate  to  ]B.,  and  then  affigiied  the  equity  of 
redemption  to  C. ;  afterwards  D.  obtained  a  judgment  againfb  A.  \ 
then  B.  the  mortgagee  affigns  to  Z).  his  mortgage ;  and  then  C 
tenders  the  money  due  on  the  mortgage  to  Z).,  who  had  notice  of 
the  aflignment  of  the  equity  of  redemption,  upon  his  purchafmg 
in  of  the  mortgage.  It  was  here  objeded,  that  Z>.  having  the 
legal  eftate  in  him  by  the  aflignment  of  the  forfeited  mortgage, 
and  C.  having  only  an  equitable  intered,  not  fupported  by  the 
legal  edate,  that  if  C  woulJ  have  equity,  he  ought  to  do  equity^ 
by  payihg  off  both  monies  to  C.  But  it  was  anfwered  and  refold- 
ed by  the  court,  that  C  (hould  redeem,  paying  only  the  money 
due  on  the  mortgage,  and  not  what  was  due  on  the  judgment ; 
becaufe  the  equity  of  redemption  was  never  bound  by  the  judgr 
ment  *,  for  the  judgment  was  not  confefled,  fo  as  to  become  a  real 
lien  upon  the  edate,  at  the  time  when  the  equity  of  redemption 
was  conveyed  away  ;  but  it  only  fubflfted  upon  bond,  which  was 
a  fecurity  in  perfonam^  not  in  rem^  at  the  time  when  this  equity 
was  afligned  ;  and  therefore  the  judgment  could  never  charge  nor 
zSt(k  it ;  and,  confequently,  C.  purchafed  an  eftate  not  bound  by 
the  judgment ;  and,  by  confequence,  the  judgment  creditor^  by 
purchafing  in  the  prior  mortgage,  couid  never  defeat  the  intereft 
of  C.  It  was  alfo  declared,  that  if  a  perfon  who  has  a  firft  mort- 
gage, purchafe  in  a  fubfequent  judgment,  without  the  confent  of 
the  mortgagor,  that  a  mefne  mortgagee,  or  ailignee  of  the  equity 
of  redemption,'{hall  not  be  obliged  to  pay  the  money  due  on  both 
fecurities,  in  order  to  redeem,  becaufe  fuch  tranfadion  of  the  mort- 
gagee is  only  to  load  the  eftate  without  the  confent  of, the  owner, 
and  he  has  no  profpe£l  of  bettering  his  own  fecurity,  as  in  the 
cafe  where  a  mortgagee  at  a  third  hand  purchafes  in  the  firfl  in- 
cumbrance. 

Beeching  made  a  mortgage  of  his  eftate,  and  became  indebted  to 
Hayward  in  60  /.,  and  then  conveyed  to  Streater^  another  defend-* 
ant,  in  truft  to  pay  a  debt  to  Streater,  and  then  all  his  other  debts 
in  average  ;  then  S/rw/^r  tendered  the  money  to  the  mortgagee^ 
which  he  refu fed,  and  afterwards  afligned  the  mortgage  to  Haym 
vjard:  and  then  if/iyw^ir^  obtained  judgment  againft  Beeching^  on 
his  bond  of  60/.,  and  then  Streater  fold  to  the  plaintiffs,  who  not 
having  paid  their  purchafe  money,  preferred  their  bill  againft  the 
mortgagees  and  Hayward  to  redeem*  The  Lord  Keeper  ordered^ 
that  the  plaintiffs  ihould  redeem  Haynvard*s  mortg^e,  and  deduffc 
their  cofts  out  of  the  mortgage  money,  and  that  the  judgment 
fliould  be  paid  but  in  proportion  ;  for  though  Hayward  had  a  title 
at  law,  and  it  was  infifted,  that  his  judgment  would  affe£l  the 
refulting  equity  in  Beechingy  if  there  was  more  than  fufficient  to 
pay  his  debts  ;  aiid  none  of  the  creditors  of  Beeching  were  made 
parties  to  the  fuit ;  yet  the  Lord  Keeper  thought,  that  the  convey* 
ance  made  for  the  payment  of  all  Beeching*^  debts  was  a  good  con« 
fideration,  and  that  being  p>ioT  to  the  judgment,  the  fubfequent 
judgment  could  not  afieS  the  eftate  4  and  though  no  creditors  of 
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nqnifites  whidi  are  ncceffary  to  give  it  legal  efficacy^  no  protec* 
lioo  can  be  derired  from  it.    As,  if  a  recognizance,  bought  inj  B«th!oaiL^* 
hA  not  been  enrolled  in  proper  time.     And  though  the  court  t.  Lord 
mjy  cm  application,  interpofe,  and,  by  their  fpecial  order,  fttp«  ^^^* 
^  the  defeA  as  to  perfons  who  come  fubfequent  to  fuch  interpo-  1^ 
idoo,  yet  it  will  not  over-reach  an  intermediate  incumbrancer. 

So,  if  a  judgment  be  not  docketed  within  the  time  limited  by 
Aeftattttc  4  &r  5  JT.  (^  Mrc.  ao.,  it  will  not  prote^l  zpus/ne  i»- 
tuBbnmcer,  although  the  eigne  incumjbrancer  hath  aAuaUy  no- 
tice of  h  at  the  time  of  making  the  mortgage.     Thus,  where  Forftait 
jndgnacnt  was  figned  in  Jtdne  1725,  and  a  mortgage  made  to  the  ^"^**^i^ 
]tintiff,  who  had  notice  of  the  judgment  in  1728,  but  the  judg-  54.  p.  c.  * 
aKBt  vas  not  docketed,  as  appeared  by  an  entry  on  the  margin  of  6.  s.  c* 
Ac  docket,  until  January  1730;  the  Matter  of  the  Rolls  held,  j^j^'^^J^^g^ 
liotthe  docket  was  not  good,  being  made  after  the  time  limited 

ithe  ftatute,  and  that  the  mortgage  had  got  the  preference  o£ 
judgment  by  defed  of  the  docket;  and,  as  to  the  notice,  it 
vas  not  material,  the  ftatute  being  exprefs,  that  judgments,  no€ 
docketed,  (hall  lofe  their  preference  as  to  purcbafers  and  morU 
WW. 

fiat  this  exception,  as  to  judgments  not  docketed,  is  confined  to  Rotnnfon  v. 
cafes  where  they  are  fet  up  againft  purchafers  or  mortgagees,  or  Hwringwm, 
kbii (HT  executors,  or  adminittrators  in  the  adminiftration  of  the  Morrg.^ts. 
dedsof  tbofe  of  whom  they  are  reprefentatives.] 

If  a  prior  mortgage  or  ftatute  be  bought  in,  pending  a  bill  Hawkim 
bottght  by  A.  againft  the  mortgagor,  and  A,  who  buys  in  fuch  ^^^[jl^ 
pKccdent  ftatute  or  mortgage  to  foreclofe  ;  though  this  purchafe  2  Vera.  29. 
^  pendente  lite,  yet  it  will  protc£l  A,  he  being  at  liberty  to  do  Fanner  t. 
what  he  can  for  his  own  fecurity.  w!ti°  sjfL 

r^he  plaintifi^  (after  a  decree  had  been  made  in  a  caufe  in  which  Wortiqr  ▼. 
he  had  been  a  party  with  other  creditors,  and  the  Mafter  had  been  Birkbeii, 
dirtdcd  to  inquire  into  the  priority  of  their  demands,}  bought  in  ^  ^Sl!  I09L 
a  judgment  given  in  1694,  and  made  claim  before  the  Mafter,  to  s.  C 
^  it  tacked  to  his  mortgage  and  thereby  to  be  paid  before  the 
clrfcndants ;  as  to  which  the  Mafter  refused  to  make  any  report : 
^cupon  the  plaintiff  filed  his  bill,  and  one  queftion  was,  Whe- 
4©  he  could  tack  the  incumbrance  bought  in  after  the  decree  to 
his  mortgage  ?  Lord  Chancellour  Hardwcie,  as  to  this  part  of  the 
Qfc,  faid,  that  there  was  no  cafe  wherein  it  had  been  determined 
^ipuifne  incumbrancer,  a  party  in  a  caufe,  and  a  decree  made 
la  that  caufe,  for  fatisfaQton  of  incumbrancers  according  U  their 
^iff^^  priorities^  having  taken  in  a  prior  to  tack  to  his  puifne  in- 
jnnhrance,  (hould  be  allowed  to  make  ufe  of  it  in  any  other 
Jhapc,  than  that  in  which  the  original  incuipbrancer  might  ufe 
^i  had  no  fuch  purchafe  been  made.  He  thought  it  would  be 
®^niifchievou8  and  pernicious,  if  the  court  fliould  allow  the 
wiinc  of  ucking  to  be  carried  to  that  extent.  Firft,  taking  it 
ypon  the  terms  of  the  decree ;  all  thofe  decrees,  where  there  were 
^tnl  incumbrances  before  the  court,  a  falc  dircded,  and  every 
™g  ncceffary  to  clear  the  eftatc,  in  order  to  that  falc,  proceeded 
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hni$f  and  enjoyed  tiie  fame  two  years,  and  then  died,  leaving  n 
fon  an  infant.  After  BM  death,  his  elder  brother  A.  entered  on 
thefe  lands,  and  having  occafion  for  money,  joined  with  the 
mortgagee  in  an  aflignment  of  the  mortgage  to  another  perfon, 
of  whom  he  borrowed  a  farther  fum,  which  the  ai&gnee .  ad- 
vanced, having  no  notice  of  the  will  of  John  CocperJ  Then  the 
heir  of  B.  came  of  age,  and  exhibited  a  bill  to  be  let  into  the 
equity  of  redemption  upon  the  foot  of  the  firft  mortgage*  And 
on  his  part  it  was  infilled,  that  the  afiignee  could  be  in  no  better 
condition  than  the  mortgagee,  and  that,  if  there  had  been  twenty 
aflignments  for  more  money,  if  the  mortgagor  or  he  who  legally 
xeprefented  him  had  not  joined,  he  (hould  not  be  barred,  but 
ought  to  be  relieved.  On  the  other  fide  it  was  contended,  that 
the  ailignee  was  a  purchafer  for  a  valuable  confideration  without 
notice  of  this  incumbrance  by  the  will,  and  that  he  had  a  good 
title,  having  taken  an  aflignment  from  the  mortgagee,  wherein 
the  vifible  heir  of  the  mortgagor  was  a  party,  and  therefore,  that 
if  the  heir  would  redeem,  he  ought  to  pay  the  whole  principal 
fum  and  intereft.  But  the  court  was  of  opinion,  and  decreed  that 
the  heir  Ihould  be  let  into  the  equity  of  redemption  upon  the  foot 
of  the  firft  mortgage. 
Smithlbn  v.  And  where  A.  had  a  prior  judgment,  and  a  mortgage  likewife 
''a^^^**"*  on  the  eftate  of  5.j  and  a  fubfequent  judgment  creditor,  but  prior 
'  ^^°*  in  time  to  the  mortgage,  brought  a  bill  in  Chancery,  praying  a 
fale  of  the  mortgagor's  eftate,  who  was  likewife  willing  and  dcfir- 
ous  to  fell ;  per  curiam f  here,  A.  is  not  a  fubfequent  incumbrancer 
buying  in  a  prior,  but  is  the  firft  of  the  incumbrancers,  who  has 
advanced  more  money  on  a  fecond  incumbrance.  Where  ihcjirfi 
incumhrancer  by  judgment  has  likewife  a  mortgage  upon  the  eftate, 
notwithftanding  there  is  another  judgment,  prior  in  time  to  the 
mortgage,  yet,  if  the  mortgagee  had  no  notice  of  fuch  judgment, 
the  creditor  upon  the  fecond  judgment  (hall  not  come  into  a  court 
of  equity,  and  pray  a  fale  of  the  eftate  fo  mortgaged,  without  pay* 
ing  off  the  principal  and  intereft,  both  of  the  firft  judgment  and 
the  mortgage  \  for  it  would  be  very  hard,  if  the  defendant  fliould 
be  in  a  worie  condition,  with  a  prior  incumbrance  in  his  favour, 
/  than  a  mortgagee  without  notice  of  a  prior  judgment  would  be.] 

Holt  ▼•  If  a  man  lends  600/.  on  a  mortgage,  and  afterwards^  difcovering 

*^">  that  the  eftate  is  pre-mortgaged  to  J.  S.,  he  gets  in  an  old  fatisfied 

ern,279.  jQ^y^jjjji^jjqj^  ^xiA  brings  his  bill  againft  J.  S.  to  redeem  or  be 

foreclofed,  he  need  not  prove  the  actual  payment  of  any  money 
for  fuch  precedent  incumbrance,  the  having  the  deed  0|r  acquit- 
ance  being  fufficient. 
sVern.  T59.  [The  law  is  the  fame,  although  the  incumbrapce^  fet  up  as  a 
Siddonv.  protcftion,  be  obtained  by  fraudulent  means;  as,  where  one, 
Bun^  298.  being  a  purchafer,  came  into  a  man's  ftudy,  and  there  laid  hand 
Sberfey  v.  on  a  ftatute  that  would  have  fallen  on  his  eftate  and  put  it  in  his 
F»g,  cafe  pocket  \  in  that  cafe,  he  having  obtained  an  advantage  at  law,  the 
Tvern.  $2,  <^ourt  would  noi  take  it  from  him,  though  procured  fo  unfaidy> 
5^.  1  Vem.  and  by  fo  ill  a'  praflice :  fid  qtutre^ 
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ibJ  pending  the  fuit  the  third  mortgagee  bought  in  the  firft  mort- 
pp:  it  was  determined  by  this  he  had  gained  a  priority,  and 
flraid  be  paid  his  whole  money  before  the  fccond  Aiortgage. 

Howcrer,  in  many  cafes  a  fuit  pending  in  equity  againft  land^  ^</«  Worf- 
il  a  bar  to  alienation^  for  pendente  lite  nihil  innovetur :  therefore  *rV'.i"^ 
Ik  Tcndor  of  lands,  pending  a  fuit  in  equity  againft  them,  can  rough, 
^  no  title  but  what  will  be  fubjed  to  its  ifiue-,  but  it  is  the  3Atk.39i.^ 
feodeoq  of  the  fuit  that  creates  the  notice,  for  as  it  is  a  tranfac- 
lion  in  a  fovereign  court  of  juftice,  it  is  fuppofcd  all  people  are 
lltc&ri?e  to  what  pafles  there ;  and  to  prevent  a  greater  mifchief 
issX  would  arife  by  people's  purchafing  a  right  under  litigation  and 
dm  in  conteft.     J.  F.  having  only  one  daughter,  and  deiiring  to  Floch  t. 
ktp  part  of  his  eflate  in  his  name,  by  will,  made  in  1684,  devifed  Ncwnham, 
iodiiagc  to  jF.  his  near  kinfman,  in  tail  male,  with  remainder  ^^w/*'^ 
9icr,  and  gave  his  lands  in  Sujfex  to  his  daughter,  who  married  Fiemins 
Z;  they,  with  C.  were  fuppofed  to  have  deftroyed  the  will  after  p.  ^?*^» 
4c  death  of  the  teftator.     F.  brought  his  bill  againft  D.  and  his  4r**ii^*^* 
Irife;  and,  in  1687,  obtained  a  decree  to  hold  and  enjoy  the  lands  Herbert*! 
Recording  to  the  will  againft  them,  and  all  claiming  under  them.  ^\'^  ^\ 
cftatc  devifed  to  -r.  having  been  mortgaged  by  the  teftator,  thi8a<>arine 
to  his  will  to  B.  for  100/.,  N.  pending  the  fuit,  bought  in  of  notice  ex- 

I's  mortgage,  and  purchafed  the  equity  of  redemption  from  D.  J!^^^^* 
hiswife.^   N.  was  ferved  with  the  former  decree,  and  ap-  cafe. 
ed,  and  was  examined,  and  fet  out  his  title  under  this  rnort^ 

gt,  whereupon  F*  was  put  to  bring  his  bill  to  redeem.     N.y  by 

ver,  alleged,  that  although  he  had  been  informed  before  his 
e  that'  it  was  pretended  there  had  been  fuch  will  made, 

9  upon  inquiry,  he  had  been  aflured  and  fatisfied  that  it  was 
Mioycd  by  the  teftator  in  his  lifetime,  and  therefore  he  pro- 
iCttded  in  his  purchafe,  and  infifted,  that  this  former  decree,  to 
^ch  he  was  no  party,  was  unjuft  in  decreeing  the  lands  to  be 
ttjoycd  according  to  the  will ;  but,  in  regard  he  purchafed  pen^ 
^'&r,  and  with  notice  that  there  was  a  will,  the  court  would 
M  admit  him  to  examine  the  juftice  of  the  former  decree,  or  to 
trf  at  law  whether  fuch  will  was  cancelled  or  deftroyed  by  the 
l^ftitor,  but  declared  he  ihould  be  bound  by  the  former  pro- 
ceedings, and  decreed  the  redemption  of  the  mortgage  to  the 
fhinuff. 

<^.  and  B,  were  partners ;  A.  died  having  made  his  will,  and  Mead  ▼. 
^^"fedto  bis  executors  and  their  heirs,  **  all  his  real  and  perfonal  ^^I?''^» 
"  cftatc,  not  by  his  will  otherwife  difpofed  of,  in  truft  that  they  L  39*.*^  ' 

ikoQld,  by  charging,  leafing,  or  feUing  his  eftates,  or  any  of  s.  P. 
"*  them,  raife  money  for  the  payment  of  all  his  debts ;  and  what 
^  fiiould  rcmaip,  he  direded  to  be  divided  into  equal  portions, 
^  Ittre  and  {hare  alike,  between  his  five  children,  and  left  it  to  his 

eKcntors  to  make  proper  allowances  for  their  maintenance, 
*  until  there  (hould  b^  a  diftributiou  made  of  his  eftates.**  A. 
^■"^gft  other  things  had  a  mortgage  of  3  5  00  A  In  ^  caufe  be- 
^^'ccn  theexecutor  of  J?,  and^/s  executors,  the  mortgage  deed  was 
fcacd  to  be  left  in  the  hands  of  a  Mafter  in  Chancery,  till  ^he 
Pi^oerihip  account  fhoald  be  finally  adjufted.  Afterwards  A.'s 
<^Qlon  conveyed  the  mortgage  to  Mafter  Bcnnct^  as  fecurity  for 
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one  df  the  executors,  on  his  appointment  to  be  receiver  of  anodic^ 
pcrfon's  eftate.  '  And  one  argument  ufed  by  the  children  of  A.  in 
a  fuit  againft  the  holders  of  the  mortgage,  by  way  of  fecurity  fot 
the  due  difcharge  of  the  receiverihip,  was,  that  there  was  a  fuit 
at  the  time  of  die  affignment  about  the  mortgage,  who  was  en- 
titled to  it,  and  that  therefore  it  was  void,  as  being  made  lite  pen-' 
iente.  But  Lord  Hardwicle  faid,  that  he  did  not  fee  how  this  lis 
pendens  could  afiedl  this  ai&gnment,  unlefs  it  had  been  determined 
that  this  was  the  mortgage  of  J3.  die  partner  of  A.  and  belonged 
to  his  creditors,  who  were  the  plaintiffs  in  that  caufe.  But  that 
as  it  was  therein  determined  to  be  A*s  ellate,  there  was  an  end  of 
that  objediion. 
Sonci  ▼•  But,  in  cafe  of  a  real  purchafer  for  a  valuable  conGdcration, 

c«pcnter,  pendente  lite^  the  plaintiff  will  be  held  to  ftri£i  proof  of  his  own 
s^p.  Wmt.  jjjj^^  lYiMS^  a  bill  was  brought  by  &.  againft  C.  to  have  the  bc- 
{a)  There  ncfit  of  a  decree,  obtained  againft  L.y  for  the  recovery  of  a  leafe-« 
^PP^*"  ^^  hold  eftate  held  of  the  dean  and  chapter  of  Saint  PauN  \  C.  being 
•rdCT*»"*"  *  purchafer  of  this  eftate  horn  L. pendente  lite,  but,  as  was  proved, 
MDcnd  the  for  the  full  value,  and  without  any'  notice  of  S/s  claim,  or  any 
un  in  Trin.  aftual  notice  of  the  fuit.  For  the  plaintiff  it  was  infifted,  that  this 
(the  tetm  of  purchafc,  made  pendente  lite^  was  to  be  confidered  as  made  under 
which  the  an  implied  and  conftru£iive  notice*  But  the  court  faid,  that  aW 
22?!i^  though,  where  there  was  a  conveyance  made  pendente  lite^  without 
aecifion  to  ^^J  valuable  confideration,  and  to  avoid  and  elude  a  decrec»  it 
liave  been) ;  ought  to  be  highly  difcountcnanccd ;  and,  though  the  alienation 
^^^^^'J^'  were  for  ever  fo  good  a  confideration,  the  purchafe,  itm^dcptn-* 
453.  *}  ^nd  deate  lite^  was  neverthelefs  to  be  fet  afide>  yet,  where  there  was  a 
an  order  of  rcal  and  fair  purchafer>  without  notice,  it  was  a  very  hard  cafi^ 
thcNndi!!'  efpecially  in  a  court  of  equity ;  and,  there  being  fome  defeA  in 
term  follow-  part  of  the  proof  in  deraigning  the  tide  of  5.,  leave  to  amend/  or 
bg.  Reg.    make  any  new  proof  after  publicadon  was  refufed,  and  the  bill 

lo  this  cafe,  the  Chancelfeur  obfenred,  that  it  was  a  difficalt  matter  to  fearch  for  billt  in  equitjr,  or  to  got 
notice  of  them ;  muy  fuch  being,  after  filing,  kept  in  the  fix  clerks*  d^fk ;  and  that  thoogh  the  coort 
vwild  oblige  all  perfona  to  take  notice  of  iu  decrees  at  much  at  of  judgmenta  at  law,  vet  there  did  not 
Icea  tD  be  the  fame  reafon  for  obliging  people  to  take  notice  of  the  filing  of  a  biU.   Vidt  3  Atk.  39a. 

Garth  v.  And  if  a  purchafc  or  mortgage  be  made,  .pending  a  bill^  to 

Crawford,  perpetuate  the  teftimony  of  witnefles  to  a  will  of  land,  the  pro- 

cbTRM.  ceedings.may  be  read  againft  a  purchafer  or  mortgagee,  daring 

45^  the  fuit,  altnottgh  he  hath  not  nodce  either  exprefs  or  implied. 

%  Atk.  175.  S.  C.  by  the  name  of  Garth  y.  Ward. 

Barnai^j.  But,  in  general,  a  bill  that  cannot  be  brought  to  a  hearing,  catf* 

*?clAb    "^*  properly  create  a  lis  pendens,  fo  as  to  ztkOi  a  purchafer»  claims 
6S7.  ij.  ''  ing  under  one  of  the  parties,  after  filing  the  bill. 
Seark  ▼.  And  it  feems,  that  a  decree  in  a  court  of  equity,  for  money, 

^ v**'  %%  ^^^  ^^^  ^^^^  ^  purchafer  for  a  valuable  confideration,  withoift 
>E<|.  Abr.  notice  thereof,  any  more  than  a  judgment  at  law  ;  for  a  decree  & 
33**  4-  not  of  fuperior  force  to  a  judgment ;  nay,  its  efieft  is  inferior  ; 
%?^^  and  where  it  is  faid  a  decree  is  equal  to  a  judgment,  or  to  be  paid 
3  P.  Wmi.  equally  therewith,  this  muft  be  intended  only  out  of  the  perfonal 
¥»i'  eftate ;  for  a  decree  for  a  debt  does  not  bind  the  real  eftate^  it  'a&- 

ing 


» 

^folj  m  perfonanty  not  in  rem :  and  the  remedy  upon  a  de-  etCt.  temp. 
tnt  to  affcS  the  land,  is  only  for  a  contempt,  whereupon  the  ^p**^'7- 
jtttT  proceeds  to  a  fc  que  ft  ration,  and  that  is  but  a  perfonal  pro-  g^i. 
.K&,  as  appears  bj  its  falling  and  abating  by  the  death  of  the  i  Vex.  496. 

But,  where -^.  made  a  mortgage  to  J?.,  and  afterwards  a  com-  Hitchcock  . 
raffioa  of  bankruptcy  was  taken  out  againft  him,  and  the  com-  ^.Sedgwick, 
'ittflioners  made  an  affignment  of  his  eftate,  and  then  C.  lent  the  \f^  '^^'^ 
"iMiknipt  2coo/.  on  a  fecond  mortgage,  having  rjS  notice  of  the 
ilBikruptcy,  though  he  afterwards  got  in  the  fir  ft  mortgage  \  yet. 
tvasbeldby  two  lords  commiflioners  againft  one,  that  this  prior 
OCTtgage  (hould  not  proteft  the  mortjgage  fubfequcnt  to  the  bank- 
■ft^Jtcy ;  for  every  one  is  bound  to  take  notice  of  a  commiflion  of 
ifcnkraptcy. 

And  though  a  purchafer  or  mortgagee  may  buy  an  incumbrance,  Saunders  t. 
*lay  hold  on  any  plank  to  proteft  himfflf,  yet  he  fliall  not  pro-  p«f>«''> 
left  himfelf  by  taking  a  conveyance  from  a  truftee,  after  he  had       "°* 
~  ^  of  the  truft  \  for  by  taking  fuch  conveyance,  he  becomes  the 
ftce  himfelf. 

[Even  a  fine  levied  by  a  purchafer,  for  full  conderation,  wth  Cited,BoT«y 
"w  sfa  truft^  to  ftrengthen  his  cftatc,  will  not  bind  the  cejlui  que  J^Smith, 
F,  although  there  be  five  years  non-claim  \  for  he,  having  pur-  %  ch.  Ca,  ' 
fed  with  notice,  is  but  a  truftee,  notwithftanding  any  confider-  i^i* 
a  paid  by  him  ;  and  the  eftate  not  being  difplaced,  the  fine  can*  *  ^U^atc! 
bar;  but  a  fine  and  non-claim  will  be  a  bar  in  equity,  if  a 
chafer  hath  not  notice. 

And  where  the  plaintifPs  bill  was  to  be  relieved  upon  a  truft,  Moren 
'  charged  the  defendant  with  notice  thereof,  and  that  he  had  JJf^**^**  . 
ared  a  conveyance  of  the  lands  upon  which  the  truft  was  had.  Attorney 
llai  at  or  before  his  taking  the /aid  conveyance ^  he  had  notice  of  General  v. 
:  faid  truft  for  the  plaintiff;  the  defendant,  by  way  of  anfwer,  f^^'^br' 
lied  that  he  had  any  notice  of  the  truft  at  the  time  ofhispurchafe  685.  n.  </ 
cmtraci^  and  pleaded  that  he  was  a  purchafer  for  a  valuable  ^jgg  ▼• 
oCdcration ;  it  was  iiififted  that  the  point  of  notice  was  not  well  ^^^  ^g. 
fwcrcd,  in  that  the  defendant  denied  notice  at  the  time  of  the 
f'^^haj^  only  ;  for,  the  word  purchafe  mighf  be  underftood  to  mean 
«K  time  when  the  contrail  for  the  purchafe  was  made,  and  it 

a^ht  be,  he  had  no  notice  then,  and  might  have  notice  after, 
,  ore,  or  at  the  fealing  of  the  conveyance  ;  and  if  there  was  any 
'JWice  before  the  conveyance  to  him  was  executed,  that  would 

^argc  the  defendant ;  upon  which  obje£lion  the  plea  was  over- 
ruled. 

^^i'icejtui  que  tfujl^  tenant  in  tail,  be  the  mortgagor,  and  join.  Ellen 
^A  the  truftecs  in  making  the  conveyance,  .it  will  be  good  and  ^^^^ 
^d  J  they  being  confidered  as  truftees  purely  for  the  tenant  in  *  i^!cC^ 
^  to  prcfervc  his  eftate  only,  and  not  to  ftand  in  oppofition  to  him,  Abr.  385. 3. 
w  the  fake  of  thofe  who  are  to  come  after  him. 

..Prcvidus  to  the  cafe  of  W^illoughby  and  Willoughby^  a  notion  g^*  Wiiionghbr 
ij^f^ly  prevailed,  that  although  a  fatisfied  term  refulting  by  opera-  jJ['^"cJ5^ 
wD  of  law,  might,  if  got  in,  be  made  ufc  of  to  protc£l  a  purchafer,  ]l^i^^* 
^^'^nji  once  affigned  to  attend  the  inheritance,  could  hot  be  fo  1756. 
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applied  I  for  it  could  not  enure  to  any  other  porpofe  Aan  diat 

Erefcribed,  unlefs  fevered  again  by  the  owner  of  that  inheritance  ; 
ut  in  that  cafe  Lord  Hardwicki  explained  this  diftinAion,  obfenr- 
ing  that  its  applicability  to  fach  purpofe  was  an  unavoidable  con- 
*<  fcquence  of  the  rulC)  that  <<  a  purchafer  for  a  valuable  C9tijidiratimt^ 
■«  and  without  notice^  fiall  not  he  hurt  in  equity/*  The  fafis  of  the 
Wiliougbby  cafe  were  as  follow :  George  IflUougbby^hcxng  feifed  in  fee  of  an  eftate 
If^L^OMm!  *"  '^'  (fubj^£k  to  a  mortgage-term  for  500  years)  by  articles  dated 
June  19,  ^  <  2^h  November  1717)  made  upon  his  marriage,  agrees  to  fettle  this 
»7S^*  eftate  to  the  ufe  of  himfelf  for  life,  and  afterwards  to  the  intent 
that  his  wife  fliould,  out  of  the  rents,  isfc.  of  patt,  take  an  annuity 
oi  2$oL  by  way  of  jointure,  with  remainder,  as  to  the  whole 
eftate,  to  the  ufe  of  the  firft  and  other  fons  of  the  marriage  in 
tail  male,  with  remainder  to  George  WVlougbbv  in  fee,  with  a 
power  for  the  faid  George  to  charge  the  eftate  by  will  or  deed, 
^ith  the  payment  of  3000/.  for  the  portions  of  his  younger 
children.  At  this  time  the  eftate  was  fubjedl  to  a  mortgage  for  a 
term  of  years,  as  mentioned  above,  which  being  fatisfied,  the  faid 
term  was  by  indenture,  dated  17th  Auguft  1718,  affigned  to 
Shelling  and  Popham  and  their  executors,  upon  trufi  for  G.  W.^  his 
heirs  and  aflSgns,  to  attend  the  inheritance.  A  fettlement  was  made 
of  the  eftate  14th  March  171 8,  purfuant  to  the  articles:  14th 
March  1 750,  George  fVillougbby  made  his  will,  and  therebv  execut- 
ed the  power  referved  to  him,  by  charging  the  eftate  with  3000  A 
for  the  portions  of  his  younger  children,  and  afterwards  died, 
leaving  Jane  his  widow,  Henry  his  eldeft  fon,  three  daughters, 
and  a  younger  fon  George.  Hehry^  having  attained  his  age  of  21 
years,  and  being  tenant  in  tail,  fuffered  a  recovery,  and  limited  the 
eftate  to  truftees  in  fee,  to  the  ufe  of  fuch  perfon  and  perfons,aod 
for  fuch  eftate  as  he  ftiould  by  deed  appoint.  Henry^  in  purfuance 
of  his  power,  by  indenture  dated  in  June  1 751,  for  fecuring  870/. 
which  he  had  faiorrowed  of  Jane  his  mother,  declared  the  truftees 
ihoUld  ftand  feifed,  and  the  eftate  be  charged  with  the  payment 
of  this  fum  and  intereft.  The  term  of  500  years  was  ftill  ftandiog 
out  in  Shelling  and  Popham.  Afterwards  Henry  borrowed  8oo/.  oi  ! 
the  defendant  Crippr,  and  for  fecuring  this  with  intereft,  by  indent- 
ures of  leafe  and  releafe,  dated  14th  and  15th  June  it ^i,  he 
conveyed  the  eftate  in  mortgage  to  Cripps  and  his  heirs.  The  , 
fame  day  Shelling^  the  furviving  truftee,  affigns  the  term  of  500 
year^  to  Boot^  upon  truft.  In  the  firft  place,  to  prote£l  the  eftate  J 
lilltlited  to  Cripps  and  his  heirs  from  mefne  incumbrances,  and,  \ 
,  fibjeS  iteretof  to  attend  the  inheritance.  It  appeared  upon  the 
evidence,  that  Criphs  had  full  notice  of  the  anides  and  fettlement, 
and  that,  liohl^ithlianding,  in  the  releafe  above,  he  took  a  cove^ 
nant'Cirom  Henry  that  the  eftate  was  free  from  all  incumbrances 
except  the  500  years  term  and  the  feveral  mefne  affignmeots 
thereof;  but  it  did  liot  appear  that  he  had' notice  of  (he  mortgage 
to  the  mother.  The  bill  was  brought  by  Jane  the  mother,  and 
the  younger  children,  for  payment  (by  fale  of  the  eftate)  of  the 
arrears  ot  her  jbiritiirc,  the  3000/.  to  younger  children,  and  the 
870/.  to  tlie  mother,  and  that  then  the  reft  dT  the  inoiunlirancei . 
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ID^  be  paid  actfording  to  their  order  aod  priorif  jr*  The  de- 
kabm  Cr^t  iofifted  that,  as  the  legal  eftate  was  in  Boot^  his 
tnAee,  and  as  he  was  a  purchafer  for  a  valuable  confideratioa 
asd  vkbout  notice  of  the  firft  mortgage,  he  was  entitled  to  be 
pefaied  inpayment  of  his  mortgage  upon  this  principle,  that  he 
bd  both  Aw  and  equity  CfA  his  fide,  and  the  mother  only  equity. 

Ixmi  HarJvhehe  inras  of  Opinion,  that  fiippofing  Cripps  to  have 
as  notice  of  the  jointure,  portions,  or  other  incumbrances,  he 
iwW  m  epthj  be  entitUd  to  the  hem^t  of  this  term. 

}>»/,  feifed  in  fee  of  feveral  eftates,  demifed  the  fanle  in  17^1,  Ooodtitiecn 
tOilsAn^,  for  nine  hundred  and  ninety-nine  years^  by  way  of  mort-  ***"•  ^  **• 
pge.    Afterwards,  in  1768,  this  term  was  affigned  to  Lochvood  m^Jq^ 
in  truft  for  ^wkx,  as  to  part  of  the  lands,  and  in  the  mean  time  td  «/.  1  Term 
fttend  the  inheritance ;  in  1 767,  Jonei  mortgaged  to  Morgan^  and  ^*^  755* 
in  Jufy  1769,  to  David.    Both  thefe  mortgages  were  in  fee.    In 
^^^'''^l^6g9  Janes  and  Locknuood  afligned  the  laft-mentioned 
lands  to  Mordand^  his  executors,  {^V.,  for  the  remainder  of  the 
mn  of  nine  hundred  and  ninety*nine  years,  in  truft  for  Sprigg^ 
^fcnmng  10,000/.  lent  by  Sprigg  to  janes.  Afterwards,  Janes, 
sf  mdentores  of  leafe  and  releafe,  mortgaged  the  fame  eftates  in 
fe  to  ^^,  for  fecuring  the  10,000/.    On  the  mortgage  to 
y^9  ^  proper  fearches  were  made  on  his  part  for  incum* 
"''aces,  and  he  had  all  the  title-^leeds  that  could  be  found  deli« 
loed  to  hiffl  at  the  time  he  advanced  his  monev,  except  the  de« 
^  of  the  term  for  nine  hundred  and  ninety-nme  years,  and  the 
"PSKots  of  it,  which  were  kept  in  the  hands  of  Lociwood,  on 
>Mint  onlr  of  containing  other  premifes  in  mortgage  to  Lock* 
^■^land  wiiich  were  not  included  in  the  mortgage  to  Sprigg^  nor 
^^ned  to  Moreland^  his  truftee,  but  counterparts  of  them  were 
"Q  delifered  to  Sprigg,    On  thefe  tz&s  the  queftion  on  an  ejeA« 

f^  was,  Whether  Morgan  and  David,  or  Sprigg,  ihould  be  pre* 

fared? 

On  the  part  of  Morgan  and  David  it  Was  contended,  that  thir 
^  moil  be  conGdered  as  attendant  on  the  inheritance,  and,  con« 
"i^tif ,  at  the  times  of  the  refpe£ilve  mortgages  to  them,  the 
l^te  oif  the  term  became  their  truftee,  and  the  term  could  noc 
'('^panited  from  the  inheritance  but  by  their  confent.  That  if^ 
j^^  to  the  conveyance  to  Sprigg,  in  1 769,  Morgan  and  David 
M  laought  ejedments  upon  their  mortgages,  neither  Jones  ncr 
ww^  his  truftee,  could  have  fet  up  his  term  as  a  bar  to  their 
^'^Qicnts )  then  if  Jones  himfelf  could  not  fet  up  the  term  it 
^^fnrd  to  fay^  that  thofe  who  claimed  under  him  might,  for 
^T<^id  not  claim  a  greater  eftate  than  he  had.  Then  Janes, 
^H  parted  with  the  inheritance,  had  no  power  afterwards  to 
Sj  ^T  appointment  of  it  differently.  His  power  was  gone, 
rj^k  it  were  collateral,  by  the  conveyance  of  the  land.  Sedper 
T^i[f  Juftjce,  no  man  ought  to  be  fo  abfurd  as  to  make  a  pur* 
^  without  looking  at  the  title-deeds ;  if  he  is,  he  muft  take  the 
^"^nenoe  of  his  own  negligence.  If  tlie  firft  mortgagee  had  an 
^^  precaution,  he  muft  have  known  that  this  term  was  then 
f^^'^ing*    And  if  he  did  know  of  it|  and  ziegleAed  to  take  an 
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sfcffignmcnt.of  it,  it  was  enabling  the  mortgagor  to  commit  a 
fraud,  by  mortgaging  the  fame  cilatc  again*     By  this,  therefore, 
he  became  particeps  crimln'ts^  and  he  mud  fuffer  the  confequcnce$ 
oSf  the  fraud  i  and  Spring,  who  has  got  the  legal  ellate^  muft  be 
preferred. 
Brothers  ▼.        Where  ^.,  a  copyholder  in  fee,  mortgaged  to  J*  S.  who  was 
J?""»         admitted  by  J5.,  the  fteward  of  the  manor;  and  afterwards  A^ 
Rcpf'iiS.     made  a  fecond  mortgage  to  C,  who  was  alfo  admitted  by  jB.,  and 
a  Eq.  Ca.      then  a  mortgage  to  J9.,  who  bought  in  J.  S.'s  fecurity ;  it  was  dc* 
Abr.615.     creed,  that  J5.  (hould  not  poftpone  C.\  becaufe  it  is  prefumed, 
from  the  mere  a£l  of  admiihon,  that  a  man  of  ordinary  diligence 
and  underftanding,  being  fteward  of  the  manor,  when  C.  was  ad- 
mitted, muft  know,  or  have  notice  of  the  mefm  mortgage  to  C 
»Ch.  €»•         Where  a  purchafer  canmt  make  out  a  title^  but  by  a  deed^  which 
*t.^  leads  him  to  a  fa£l  material  to  it ;  he  will  not  be  deemed  a  pur- 

Eq.  8.  *^*    chafer  without  notice  of  that  fadi,  but  will  be  prefumed  cognizant 
iCh.Ca.     thereof;   for  it  is  deemed  grofs  negled,  that  he  fought  not 
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Drapers'  Thus,  whcTC  B.  devifed  to  J.  in  tail  male,  and  if  he  died  with«» 

Company  ▼.  q^^  iffue  male,  to  T.  in  tail  male,  but  fubjedl  to  two  legacies  of 
aVer«.6oi.  5^0 /•  and  looo/.  to  the  Drapers'  Company;  and  T,  afterwards 
levied  a  fine  to  the  ufe  of  him  and  his  heirs  (on  which  was  five 
years  non<laim),  and  then  granted  a  rent  charge  of  100/.  per  an* 
num  to  S.,  and  mortgaged  the  premifes  to  Z#.;  the  court  held  the 
fine  and  non-claim  was  no  bar  to  the  legatees  ;  for  T.  having  no  ' 
title,  but  under  the  will,  it  was  implied  notice  to  all  purchafers 
under  him. 
DtincKT.  So,  where  an  annuity  was  granted  to  A.  by  the  crown,  by  patent 

'v'  ^'    .     ifltiable  out  of  the  cxcife  upon  fpecial  truft,  that  all  fuch  of  the 
.i^,         *  creditors   of  J9.,  as   would  come  in  within  a  twelvemonth^   and 
accept  a  (hare  of  this  annual  fum  proportionate  to  their  debts, 
fliould  have  the  fame  afligned  to  them  ;  and  ^.y  after  the  year^ 
afligned  part  thereof  by  inftruments  which  purported  to  be  in 
confideration  of  debts  due  and  owing  from  ^.,  but  were  in  truth 
for  j4.*s  own  debts,  and  the  affignees  had  afterwards  affigned  the 
fame  over  to  others,  who  claimed,  as  purchafers,  without  notice, 
for  full  and  valuable  confidcration  ;  it  was  held,  that  although  all 
the  creditors  of  ^.  did  not  come  in  within  the  year,  yet  this  patent 
was  in  truft  for  them,  and  not  convertible  to  other  purpofes ;  and 
that  thofe  who  purchafed  of  the  affignees  of  A.  came  in  under 
the  letters  patent,  in  which  the  trull  was  mentioned,  and  ough€ 
to  have  taken  notice  of  it  at  their  peril. 
Moots  V.       •    And  fubfequent  purchafers  alfo  are  taken  to  have  notice  of 
^ciTc        ^^^  contents  of  a  deed  or  will,  if  they  muft  claim  under  it.     Aa^ 
^^5/     *     if  A.  makes  a  conveyance  to  i5.,  with  power  of  revocation  by 
will,  and,  afterwards,  limits  other  ufes  ;  tf  ^.  difpofes  thereof  ta 
a  purchafer,  a  fubfequent,  purchafer  is  intended  to  have  notice 
of  the  will,  as  well  as  of  the  power  to  revoke ;  for  no  title  can  bo 
made  to  a  purchafer,  but  by  the  conveyance  which  contains  tho 
power  of  revocation.  '  ^ 
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But  in  the  cafe  of  JBave^  v.  Smithy  a  will  was  not  fufiered  to  bft  Betey  ▼. 
w  up,  ai  pTcfumptivc  notice  to  defeat  a  tranfa£tioQ,  by  a  truft  ^"''**'» , 
?«»n  conuined,  that  had  lain  dormant  for  many  years,  after  a  J^"'  ^ 
™c>  »n4  where  there  was  room  to  frefumty  that  other  trufts  were  »  ch.  Ci. 
*Tk  *^   In  that  cafe  li.,  the  mother  of  A.,  being  in  /fa/^nn/i  »*♦•  ^-  ^^ 
.     having  a  fcparate  eftate,  about  forty  years  previous  to  the 
toe  of  Ming  the  bill,  made  her  will  in  Dutchy  and  thereby  de- 
Txfcd  hottfcs  to  r.,  her  hufband's  fon  by  a  former  wife,  and  to 
«te  truaces,  in  truft  for  her  four  daughters  and  their  cMdren, 
'^J^b  of  their  cbiJdren  as  Jbould  be  alive  at  the  lajty  and,  after- 
«rd$,  dcdarcd  the  truft  of  all  her  eftate,  thereby  undifpofed  of, 
to  be  for  her  and  her  heirs.    The  truftecs,  apprehending  that  the 
•cwfc  carried  the  ioheriunce  erf  the  houics  to  the  daughters,  fold 
fuch  inheritance  in  1652,  for  a  good  conGderation,  and  diftriboted 
thcrooncjf,  arifing  from  the  falc,  equally  amongft  them.     A.  was 
prnry  to  this  conveyance,  and  made  no  claim,  nor  pretended  an^ 
i^ht  to  the  houfes;  a  fine  was  levied  of  them,  and  five  years  at. 
tcrwaids  W,  the  traftce,  for  a  full  conGderation,  purchafed  them 
tack  to  himfelf  and  his  heirs.    Then  A.  having  taken  advice  on 
the  will,  and  conceiving  the  daughters  took  only  an  eftate  for  life, 
^bitcd  his  bill  againll  S.,  who  cow  ftood  in  the  place  of  »^., 
tlie  tmfte^  to  have  an  execution  of  the  truft,  and  the  lands  de^ 
ciced  tohim.  Two  decrees  had  been  for  the.  plain  tiff.— One  point 
argued  wa«,  that  it  was  impoflible  anv  one  (hould  come  at  the 
laad  without  having  notice  of  the  truft,  for  they  muft  purchafe 
under  the  will ;  and  all  their  title  was  by  the  will  by  which  the 
truft  WW  created,  and  every  man  that  had  notice  of  the  will 
muft,  at  his  peril,  take  notice  of  the  operation  and  conftruAion 
of  the  law  upon  it.    But  the  Lord  Keeper  faid,  this  was  an  ap- 
plicaiioD,  after  one^and- thirty  years  pofleiBon,  to  afifea  an  eftate 
with  a  truil,  notwithftanding  a  releafe  and  fine,  and  tbat^  upon  a 
iappoiaJ  that  B»  had  made  no  other  appointment  (as  tlie  haid  power 
to  do  k)r  the  deed),  and  which,  after  fo  long  a  pofieflion,  it  ought 
rather  to  be  prefumed  ftie  had  done;  and  alfo  upon  a  fuppofal^ 
that  this  was  a  true  copy  of  the  will.     This  was  only  a  tranfla** 
tion  j  the  original  was  loft ;  the  difference  in  point  of  tranflation 
between  the  children  and  iffue  was  nice,  and  the  queftion  was^ 
\\\io  /hould  fuffer  ?  For  the  defendant  was  a  purchafer,  and  had 
j»i(i  a  full  confideration,  and  was  here  to  be  affeded  with  a  no« 
tional  notice  only  \  the  plaintiff  ftood  by  all  the  while  and  was 
£kjit,  and,  at  bell,  paffive  in  the  breach  of  truft.     That,  there- 
fore, though  it  was  hard  to  difmifs  the  bill  ^ftcr  two  decrees  for 
the  plaintiff,  yet  his  Lonllhip  was  not  fafisfied  he  could  decree  it 
for  him,  and  the  bill  v/as  difmiiled. 

So,  likevi'ife,  this  rule  admits  of  an  exception,  in  the  cafe  of  i  v<s.  173, 
an  affignee  of  the  eftate  of  a  teftator,  under  an  affignment  made 
bftbe  executor ;  for  he  will  not,  in  favour  of  creditors  or  refidu- 
ary  legatees,  be  prefumed  to  have  notice  of  what  is  contained  in 
the  will  of  the  devifor  \  becaufe,  whoever  takes  any  thing  from 
an  executor,  muft  always  do  it  with  notice  of  a  will)  and  there- 
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forei  if  this  do^irine  of  the  will  being  notice  to  the  aflignre 
to  prevail,  no  perfon  would  dare  to  purcbafe,  or  take  an  aiEgn- 
meat  from  an  executor.  Befides^  it  would  be  unreafonable  that  s 
parchafer  Oiould  take  upon  hip  to  make  out  the  account*  as  tc 
the  quantum  of  the  debts  or  aflets,  when  he  is  not  entitled  to  hav< 
the  vouchers  for  that  purpofe.  Thus,  Af.  having  a  mortgage  oj 
3500/.  made  his  will  in  17 12,  and  devifed  all  his  real  and  per- 
fonaleftate,  not  by  his  will  otherwife  difpofed  of,  to  his  exeeui*< 
tors  in  trufty  in  the  firft  place  by  charging,  leafing,  or  felling 
thereof,  or  of  any  part  thereof,  to  raife  money  to  pay  his  debts  \ 
and  then  to  divide  what  ihould  remain,  after  payment  thereof,  in 
equal  proportions  between  his  five  children,  and  appointed  liu 
wife,  his  eldeft  fon  /•  il/.,  and  another  perfqn,  executors,  and 
died,  leaving  his  widow  and  five  children  j  and  after  payment  ol 
all  M/b  debts,  a  large  furplus  remained  to  be  divided.  /•  AI.,  hav^ 
ing  been  appointed,  in  1726,  receiver  of.  all  the  rents  and  profica 
of  the  real  andperfonal  eftates  of  jS*|  procured  a  deed  to  be  made^ 
to  which  the  other  executors  were  parties,  reciting,  that  thexcs 
was  due  on  the  mortgage  9000/.  and  that  the  fame  was  the  pro* 
per  money  of  /•  M>9  and  afligning  the  mortgage  and  all  dutt 
thereon  to  i?.,  his  heirs  and  affigns,  with  a  proviio  to  be  void,  if 
/.  At,  faithfully  accounted  with  J?,  for  what  he  ihould  receive 
from  the  eftate  of  E,  L  M.  afterwards  died  inteftate,  without 
accounting  with  J3.  and  greatly  indebted  to  the  eftate  of  j&«  A 
bill  was  then  filed  by  the  plaintiffs,  two  of  the  children  of  jH£., 
againft  the  defendants,  the  reprefentatives  of  £.,  to  account  for 
\^iat  they  had  received  on  the  mortgage,  and  to  deliver  up  the 
deeds  and  writings  relative  thereto ;  and  one  queflion  was^  Whe- 
ther the  platntifFs,  as  refiduary  legatees  of  JIf.,  were  entitled  to  be 
relieved  againft  the  aflignment  of  the  mortgage,  and  to  have  aa 
account  (  or,  whether  the  reprefentatives  of  E.  were  entitled  to 
retain  the  affignment  i  And  this  turned  upon  the  point.  Whether 
the  affignees  of  the  mortgage  were  to  be  confidered  as  having  no^ 
tice  of  the  truft  for  the  benefit  of  younger  children  ?  And  the 
court  held,  the  bare  point  of  notice  of  the  will,  in  this  cafe^  v^as 
not  fuffictent. 

So,  where  an  executor  afiigncd  over  a  mortgage  term  of  his 
teftator  to  A;  as  a  fntisfaAion  of  a  debt  due  to  A.  from- hinifelf  ; 
it  was  objefled,  in  favour  of  the  daughters  of  the  teftator,  vrho 
were  creditors  under  a  marringe  fettlcment,  that  the  aflignees 
took  this  affignment  with  notice  that  it  was  the  teftamentary 
aflTets  of  the  teftator.     But  the  court  held  the  alienation  to  be  good. 

9.  Scoiuird*  1  P.  Will.  150. 

But  wh^re  H.y  being  indebted  to  C  on  bond,  died  poflefied  of  a 
great  perfonal  eftate,  and  made  W,  executor  and  devifee,  who 
wafted  the  eftate  s  D.  having  notice  ofCJs  debt,  bought  a  leafehoid 
eftate  of  }f^.  by  difcounting  200/.  due  from  //l,  550/.  due  from 
W.f  and  by  payment  of  150/.  in  money ;  on  a  bill  filed  by  C.  to 
have  fatibfa^ion  for  his  debf  of  the  leafehoid  eftate^  being  pan  of 
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ES  aftttt  die  qneftion  t»as,  Whether  this  was  a  good  fale  to  bind  Vut  donbttd 
locditor ?  And  it  was  heM  it  was  notj  for  D.  was  a  iMrtT  con-  f*?^^ 


So,  vhere  the  derifee  of  an  cftate,  in  trad  for  pajment  of  itbd)  t, 
liAK$f  mortgaged  the  eftates  to  one  of  the  creditors,  witn  notice ;  ^^» 
[«d  the  queftion  was»  Whether  fucb  creditor  ihould  retain  it  by  *^^'^*i* 
vfofkcmxj  for  his  own  debt,  as  well  for  the  old  debt,  as  for 
money  lately  advanced  ?  The  Chancellour  was  of  opinion, 
though  the  general  rule  was,  that  though  a  purchafer  or 
jce  need  not  fee  to  the  application  of  the  money,  where 
was  no  fchedule  of  the  debtt,  yet  thb  rule  was  never  carried 
>  £v,  as  to  put  it  in  the  power  of  the  devifee  in  truft,  or  of  the 
"^  at  law,  who  in  equity  was  conlidered  as  a  tmftce,  to  favour 
creditor^  whidi  would  be  the  confequence  if  this  was  al* 
•    Such  creditor  as  to  hb  old  debt,  could  not  be  put  into  a 
condition  by  taking  the  mortgase,  but  muft  come  in,  fmi 
with  the  reft  of  the  creditors  %  for  the  eftate  was  a  fecurity 
the  hands  of  the  truftee  before,  and  fuch  mortgage  onW  <»pe* 
to  change  the  courfe,  which  the  court  would  not  fufler  the 
to  do,  confidering  the  giving  preference  to  one  creditor,  as 
fiaad,  which  the  court  would  not  allow. 
If  a  deed,  by  which  a  prior  charge  is  made  upon  an  eftate,  be 
ircied,  among  other  papers,  relating  to  the  title  thereof,  to  an 
purchafer,  he  will  be  taken  to  have  ix>tice  of  the  prior 
imbrance ;  it  bdng  necefiarily  prefumed,  that  fo  material  a  cirv 
ice  could  not  efcape  his  notice,  or,  if  it  did,  it  muft  be 
»ttgh  grofs  negleft. 

Thus,  the  plaintiff's  father  and  mother  fold  an  eftate  to  C.  Ttmn  w, 
nd  his  heirs,  which,  purfuant  to  an  agreement  made  on  their  S^^  ''^ 
Mriagei  had  been  fettled  on  the  plaintiff's  father  fo^life,  part  *  ^^^^ 
n  die  mother  for  her  jointure,  remainder  of  the  whole  on  the 
U  and  other  fons  in  tail  male ;  and  the  conveyance  was  made 
hf  deed  and  fine.     C,  upon  his  purchafe,  took  in  a  mortgage^ 
Im,  which  was  prior  to  the  fettlemcnt,  entered  and  afterwards 
Ud  the  eftate  to  H.  and  J.    It  appearing,  by  the  proofs  in  the 
caofe,  that  C,  the  firft  purchafer,  ia^  mtice  if  the  fittltmtnt^  and 
that  the  £ime,  amongft  other  writings>  were  delivered  to  him,  the 
coart  decreed,  that  C.  fliould  account  for  the  confidcration-mo* 
IK7,  for  which  he  fold  the  eftate,  with  intereft  from  the  deceafe 
of  the  plaintiff's  father  and  mother,  difcountiug  what  was  due  on 
the  mortgage  made  prior  to  the  fettlement. 

And  if  it  do  not  appear,  upon  the  face  of  fuch  fettlement,  whether 
it  be  voluntary,  or  on  articles  before  marriage,  and,  in  confequence^ 
whether  to  be  confidered  as  binding  i^ainft  creditors  or  not,  that 
will  not  alter  die  cafe ;  for  the  purchafer,  having  notice  of  the 
|ked,  maft^  at  his  pcrU,  purchafe,  and  be  bound  by  the  effeft  of 
i^  Bat,  in  the  hft  cafe,  the  bill  was  difmiffed  as  to  /f.  and  /. 
who  were  made  defendants,  they  having  pleaded  that  they  were 
foicharcrs  without  notice,  and  the  plaintiff  not  being  able  to  ptnve 

F4  anjt 


Mortgage. 

diem,  there  was  no  foundation  to  prcfumi 
«fe  of  tbc  firttkoMait,  C.  being  able  to  make  a  good  tith 

br  jodgmenty  in  1698,  for  600  /.  came  to  an  accoun 

™  ^^  J^^  i707>  and  fettled  the  remainder  du< 

jailf^iBtiii  at  420  A,  and  took  a  mortgage  in  fee  for  tfai 

a  coBttcnl  fecority  to  the  judgment  j  and*one  S.  an  an 

'» in  1 7  id,  took  an  affignment  of  this  mortgage,  in  whidi 

•  a  Rcitai,  dmt  90/.  ^  tie  conjideration  If  the  ajftgnmm 

dtjkn  wtrth  if  the  ^e.     S.  was  likewife  in  poflcffid 

^^g»ge  n»df  in  1688,  upon  the  fame  eftate  which  wai 

jvdgflscnt  in  1698,  and  the  mortgage  in  1707*    II 

^^ci  X  ikamJd  not  be  allowed  to  tack  the  two  mortgaga 

,  fi>  as  to  defeat  intermediate  incumbrances  between  the 

s  tcM  aad  1698  ;  and  yet  the  mortgage  in  1 707  (hould  have 

^^  badk  to  xie  judgment  in  1698,  and  by  qonfolidating  them 

.  ihooji  CBtitie  ^  to  receive  the  fum  due  upon  that  judg- 

praar  tc  cicdirocs  after  the  year  1698  5  but,  as  to  money 

*  cue  fence  the  aaongage  in  1 707,  it  Ihould  be  paid  onl jr  in 

Q  CRTJicci*  ffibfe<|ttent  to  1707,     One  ground  of  which 

■3a»  tZiJt  the  woras  in  the  recital  of  the  affignment  of 

»:  Bcrti^yr  jli^zS^  vis.  «*  that  90/.  the  confideration^money, 

•*  was  ic  al  wcna  o4"thc  eftate  at  that  time^  naturally  implied, 

m:^  'jiUR  wegg  iaEenBcdizte  incumbrances,  and  therefore,  to  give 

^  3C  *t^ancige  at  tackii^  both  mortgages,  would  be  contrary 

9r  ois  .rvm  m.Mr'M  ;  far,  at  the  time  he  took  the  affignment  of 

lu.a^  1:..'  -.«r  jifcvrocaBice,  be  muft  know  the  eftate  was  worth  no 

jjvT?  'vxa  r:i;  werr  weeds  of  the  recital. 

AcaiK  X  'i'^  5«f^$:  f«fcd  of  feveral  freehold  eftates,  had  fettled 
;bk  ^D«i  ?»  oertata  ufes,  and  being  pofieiTed  of  a  prebendal  leafe 

air  :>»c?ic#  cire  yms,  wiuch  was  ufually  renewed  every  feven  yean, 

\  1^  -^.^     luv;  wc.v.:  :^:  bscLdd  at  die  time  of  making  his  will,  after  charging  the 
»at11^.  ^?^:<t^!cr  «kk  other  fireehold  eftates,  with  an  annuity,  devifed 
ik  .V  ;.>e  :*L:n^  ^xVs>  ixitents,  and  purpofes,  as  were  declared  in*  the 
iii;v.  cnMsc  oif  the  mefaoki  eftates  firii  mentioned.    Then  the  tefta» 
tuc  ^<^E^^u     rbe  kaKJidd  eftate  was  feveral  times  renewed  by  the 
5Lx<r4^  pcnvt»  in  pc:?elBon,  and  in  one  of  the  renewals,  the  then 
Vx^  wis  it^  ^^  dtrviice  of  /.  C.     Afterwards  there  wete  feveral 
#dMc  retKwals.    Then  the  eftate  was  mortgaged  by  one  of  the 
^^iMtttoec^  ursfer  the  fettkment  and  will  as  his  own  property. 
AffiU^  :^  «^ftcttic«  was.  Whether  the  mortgagee^  who  had  no  other 
»cc>x  c^*  rrr  Jeteci  in  his  title,  except  that  the  leafe,  which  wai 
a::^^si;\i  ?o  .t\a%  ftciied,  among  the  confidcrajtions,  the  furrendcr 
c<  ;j»r  Jkva^rr  kaie,  which  recited  the  futrender  of  the  other, 
Ml  wv^x^  the  kfte  for  the  time  being  was  ftyled  devifee  of  /.C, 
K^l  lW:ii  ttotice  thereby,  as  would  render  the  eftates  in  his  hands 
k4^  M>  the  tfutU  of  the  fettlement  ?     And  it  was  held,  thaf  th^ 
a^M^jri^  wjta  adeded  with  notice  of  the  fettlerment,  and  that   , 
|»  vt^nt  c\Hivtry  the  eftate  according  to  the  ufes^  ^c.  limited  and  *' 
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Tkrerbere  were  father,  mother,  and  fon,  and  the  father  fet-  Whit6ei4?. 
tUancftatc  on  himfelf  for  life,  then  to  his  wife  for  her  jointure,  ^*^^* 
»don  her  death,  to  the  fons  of  the  marriage ;  under  which  fct*  *    **•  3  7- 
lienKot,  the  wife  and  fon  isfifted  on  being  purchafers  for  a  valu- 
lUeco&fidcration,  without  notice,  and  notice  of  a  prior  charge 
vaspiOTed  ^ainft  the  father,  by  recitals  on  his  own  conveyances^ 
iod apart  by  his  own  adroiffion  ;  but,  as  to  the  wife  and  fon, 
ttoe  was  no  proof,  but  from  thefe  deeds  being  in  the  hands  of 
^niii J }  this  was  held  not  fufficien£  to  afie£k  them  with  no- 
r  bccaufe  fuch  fettlement  might  have  been  made  by  an  appa*' 
owner  without  the  deeds  havmg  been  lopked  into. 
If  a  deed,  or  other  paper  which  is  deemed  conftru£ltve  notice  i  Vei .  4S6« 
i  prior  incumbrance,  be  found  in  the  cuftody  of  any  one,  it 
'be no  objedion  to  the  charge  of  notice,  that  it  does  not  ap- 
vhen  it  came  there ).  for.  if  a  perfon  admits,  or  it  be  proved 
a  deed  is  in  his  cuftody,  whether  as  reprefentative  of  another 
oticrwife,  it  will  be  incumbent  upon  bitn  to  fliew  when  it  came 
»,  for  it  is  impoffiblc  for  the  other  fide  to  fliew  it. 
Where  tenant  for  life,  remainder  to  his  firft  fon,  mortgaged  for  Brnnpcoo 
^i»  and  the  deed  of  fettlement  was  produced  and  fecn  by  the  ^  Barker, 
wfcr,  who  lent   the  money  notwithftanding^  being  advifed  *E!xa.A£ 
tkc  tenant  for  life,  not  having  then  any  fon  born,  could  de-  333.  3, 
the  contingent  remainders,  though,  in  truth,  there  was  a  fon 
fee  days  before  the  lending  of  the  money  $  yet  the  mort- 
hariog  bad  no  notice  thereof,  and  having  got  the  deed  of 
xnt,  the  court  would  not  relieve  againft  him  by  compelling 
to  produce  it. 
Nodtt  to  a  man's  fcrivener,  attorney,  agent,  or  counfel,  is  Werry  ▼. 
nt  notice  to  the  party  himfelf.  fcS'J?a,,«. 

«>  %.  » Vcs.  477.    3  Cb.  Ca.  1 10.     Aihicy  ▼.  BaiHe,  %  Yes.  368.     Hothwall  v.  Ahneff  Nd* 

«^  59. 

P>Mi  M,  fofiered  a  recovery  of  an  eftate  in  A,,  and  then  fet*  Maddox  v. 
■^  «11  his  lands  in  A.  upon  his  family ;  afterwards  a  tenement  in  '^^^*?* 
rfwhich  he  had  the  fcverfion  after  an  eftate  for  life,  defcending 
wo  in  tail  by  the  death  of  the  tenant  for  life,  he  fuffered  a  hn 
"tty  of  it,  and  devifed  it  to  his  younger  fon  in  fee.    Then  Af. 
ttgaged  it,  together  with  200  /.  that'he  had  a  power  to  charge 
"»c  fettled  eftate,  for  fecuring  200/.  which  he  borrowed,  and 
^  h^  died.    The  mortgagee  applied  to  the  elder  fon  for  the 
^j  who  at  fitft  dlfputed  the  payment,  but  afterwards  fuh* 
"  I  thereto,  upon  the  mortgagee's  affigning  to  him  the  tene- 
ts charged,  that  he  might  ftand  in  the  mortgagee's  place  ; 
*hich  the  mortgagee  agreed,  upon  his  covenanting  to  in- 
^^  him  for  maUng  this  aflignment,  he  having  heard  of  the 
H^  fon's  title.     The  eldeft  ton  then  mortgaged  the  tenement 
«»who  had  advanced  the  money  to  pay  oft  the  former  ihort- 
l^'  It  was  fwom,  that  ^.'s  agent  was  prefent  at  the  execution 
^caiiigQQient  when  the  indemnity  was  infifted  upon  $  and  the 
'"J<icpofed,  that  the  deeds  were  laid  before  counfel,  who  made 
OS  about  the  plaintiff's  title.     The  affignment  itfelf  was 
Kftidcnce  of  notice,  for  itliad  not  the  face  of  an  alSgiuncxft 

to 
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to  a  peifon  having  the  equity  of  redemption,  bat  was  made  fab« 
je€t  to  the  equity  of  redemption ;  and  was  plainly  meant  to  keep 
the  mortgage  on  foot,  if  any  other  perfon  had  the  equity  of  re- 
•Vcs.4S5»  demption,  as  the  covenant  to  indemnify  alfo  fuppofed.    One 
queftion  was.  Whether  the  iaft  mortgagee  had  not  notice  of  the 
youngeft  foo's  title  ?  And  the  court  held,  here  was  fucb  evidence 
of  general  notice,  either  to  the  party  himfelf,  wr  tobis  agei^,  to 
take  care,  as  made  it  neceflary  for  him  to  inquire  into  the  title, 
which  not  having  done,  he  moft  take  the  confequence. 
BMficrton        Again,  K  mortgaged  his  manor  of  3.  to  M.  and  hh  heirs, 
V.  RacttfW*.  for  fecuring  3000  A  i  afterwards  G.,  the  father  of  the  plaintiff  J?*, 
»V€».5t4.  jgj^  jg^  aSoo/.,  and,  hy  deed,  reciting  JIf/s  mortgage,  he  de- 
clared, that  after  the  3000/.  and  intereft  paid,  the  eftate  (bould 
ftand  charged,  and  be  a  fecurity  for  G.*s  money.     M.  taas  no 
party  to  iUs  deed.     Afterwards  HI,  one  of  the  defendants,  lent 
£•  400  /•  and  obtained  a  AttAfnm  £.  ^d  M.,  that  after  Af.  was 
paid,  the  eftate  fliould,  in  the  next  place,  ftand  charged  with  the 
400/.,  and  in  like  manner  for  C,  and  feveral  other  defendants^ 
All  tlie  Securities  were  tranfafled  at  the  fiiop  of  W.  and  T.  fcriT- 
cners,  who  were  witnefies,  engrofled  the  writings,  and  were  ia 
the  nature  of  agents  to  all  the  feveral  lenders.    The  queftion  was. 
Whether  JS.  (hould  be  paid  next  after  if.,  or  whether  H.  and  the 
otiiers  ihould  be  preferred,  becaufe  they  had  got  a  declaration 
both  from  R.  and  M.^  who,  by  that  means,  becanoe  a  truftee  for 
them,  after  his  own  money  paid  ?  And  it  was  decreed,  that  JS!;, 
ibottld  be  paid  next  to  if.,  and  fo  on,  as  the  mortgagees  ftood  in 
order  of  time  \  for  notice  to  the  agent  was  good  notice  to  the 
party,  and  coxifequently,  thofe  that  lent  Iaft,  muft  come  laft^ 
having  notice  of  what  was  before  lent* 
3Atius7*        And  although  a  country  attorney  a£is  by  an  agent  in  caufes  ia 
Londofij  yet  he  will  be  confidered  as  the  folicitor  for  his  clients^ 
diough  he  refides  in  the  coiuitry,  and  what  is  known  to  him,  will 
he  conftru£Uve  notice  to  them. 
slicfibii  V.        A*  and  B.  were  empowered  by  nGt  of  parliament,  to  purchafe 
^^.^a^'     eftates  in  a  certain  diftri£l  to  enable  them  to  build  a  fquare,  C 
fa4,*r#w«  (who  was  a  barrifter  at  law,  and  who  appeared  to  have  taken  the 
DM^dcm.  management  of  the  affair  upon  brmfieu)  purchafed  a  parcel  of 
«#WiiEtc#    ground  held  on  a  church  leafe,  and  borrowed  3500/*  of  D.^  and 
^UkSu    P^^  ^>^  ^  declaration  of  truft  of  the  kafehold  eftates  as  a  fecu-> 
term,  rity^  and  delivered  him  the  renewed  leafes  3  C  afterwards  built 

S>  ^  >  feveral  houfes,  fome  of  which  were  ere&ed  upon  the  ground  on 
which  J},  had  his  fecurity,  and  then  C  granted  a  leafe  of  thefc 
houfes  to  /f.,  referving  a  ground  rent;  which  was  done  for  the 
purpofe  of  eftablifhing  a  rent  \  and  H.  declared  himfelf  in  writing 
to  be  only  a  truftee  for  C.  Afterwards  H.  afligned  fome  of  the 
houfes  in  D/s  fecurity  to  if.,  for  fecuring  a  fum  of  roooey  hy 
him  lent,  and  then  he  afligned  all  the  houfes  to  £•  likewife,  for 
fecuring  a  farther  loan«  Neither  if.  nor  E.  had  a£tual  perfonal 
notice  of  the  mortgage  to  D.,  nor  of  each  other*s  mortgage ;  but 
both  M.  and  E.  employed  C.  as  their  cousfel  and  agent  in  theie 
tran(a£tions>  and  r^obody  elfe.    On  a  bill  filed  by  D.  for  a  fale 


dbteSy  and  to  be  paid  his  mortgage-money  in  the  firft  place^ 
iqueftion  was.  Whether  M*  and  E,  were  to  be  affeAed  by  the 
to  C,  their  agent,  of  jD/s  fecurity  ?  Et  per  curiam^  It  is  a 
aod  fettled  point5  that  notice  to  the  agent  is  notice  to  the 
C's  ading  in  difierent  capacities  makes  no  diSeitnce* 
;iithe  (ime  as  if  they  had  been  in  difierent  pcrfons. 
V  one  parchafes  in  the  name  of  another  perfon,  without  any 
rity  from  him  fo  to  do,  or  his  having  notice  of  his  intention  \ 
if  he  afterwards  agrees  to  it,  he  makei  the  former  his  agent 

'Tbus,  6.,  in  i6g^f  lent  jy.  200  L  opon  a  furrender  of  copy*  Tomiiigi  v. 
"*  bods,  but  negle£led  to  get  the  furrender  prcfcntcd  at  the  ^?***J*"^ 
court  day  as  he  ought  to  have  done,  for  want  of  which  s.c!^^^ 
{nnciider  was  void,  according  to  the  cuftom  of  the  manor.  iBraim** 
'7031  B.  agreed  wiA  W.  to  purchaCe  the  mortgaged  pxemifes  ^"^"^ -^ 
'400Z,  and  took  a  furrender  in  the  name  of  M.^  who  after-  Menyv* 
'  confcnted  to  become  the  purchafer,  and  paid  the  money.  Abacy, 

proved,  that  A,  whilft  he  was  treating  with  W.,  had  no*  <Ch.Cti|t. 
of  the  former  incumbrance,  and  therefore  declined  to  pur- 
'  m  his  own  name,,  and  took  the  furrender  in  the  name  of 
and  procured  him  to  become  a  purchafer,  that  B.  might  be 
a  debt,  which  IF.  owed  him,  out  of  the  confideration* 
On  a  bill  filed  by  the  executor  of  G.,  M.  pleaded  him- 
to  be  a  purchafer  without  notice  of  the  plaintiff's  demand) 
that  his  furrender  was  prefented,  and  he  admitted  tenant. 
It  notice  of  G*%  furrender,  which  was  kept  in  his  pocket, 
not  prefented  till  long  after  his  purchafe,  furrender,  admit* 
and  payment  of  his  confideration^money.    But  it  was  ad* 
at  the  Rolls,  that  notice  to  B.  was  fufficient  to  zSt£k  JU.t 
diongh  he  did  not  employ  B.  to  purchafe  for  him,  or  knew 
dsiog  of  it  until  after  B,  had  agreed  and  taken  the  furrender 
)k  name,  yet  he,  by  approving  of  it  afterwards,  had  made  B» 
agent  ah  Initio  s  and  M.  was  decreed  to  pay  the  400/.  and  in- 
li  or  to  liirr^nder  to  the  executor  of  G* 
Bst,  examining  a  title  in  one  tranfadiion,  in  the  ordinary  courfe  Ca&of  Lorl 
tkfaieft,  which  cannot  be  fuppofed  to  make  any  imprei&on,  as  f^ff^  *^ 
^aaj  future  event,  will  not  operate  as  conftnl&ive  notice  to  an  a  VeiTsS^. 
'     b  general,  or  counfel  or  attorney,  to  afiecl  his  client  on  a  Fiug-aii* 

1/  tranfa£iion,  and  in  another  bufinefs  at  a  diftant  period  %  ^^ 
r,  an  agent  or  counfel  cannot  be  fuppofed  to  remember  every  XariofSav. 
~^~iilar  circamiUnce,  contained  in  deeds  or  papers  that  come  borough. 
hisperufaL  3Atk.39». 

And  Lord  Hardwicie,  in  the  cafe  of  Warwick  and  Warwick^  Warwick  r. 
^fiid  his  approbation  of  the  rule  laid  down  in  the  cafe  of  ]^Jjr^4, 
^ffraU  and  Falconbridge  above  mentioned,  thut  notice Jbould  be 
iSefame  trar^faffiony  and  his  Lordfhip  faid,  that  it  ihould  be  ad- 
to,  otherwife  it  would  make  purchafers'  and  mortgagees' 
depend  altogether  on  the  memory  of  their  counfellors  and 
Its,  and  oblige  them  to  apply  to  perfons  of  lefs  eminence  as 
sfel,  as  not  being  fo  likely  to  have  notice  of  former  tranfac- 
And  in  the  principal  cafe,  it  was  held  that  notice,  arifing 
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^ortgagea 

from  a  cafe  (dated  by  one  who  was  an  agent  for  bech  parties  in  a 
fubfequent  mortgage)  dated  in  order  to  do  fomething  towards 
fufiering  a  common  recorery^  a  year  and  fix  months  before  the 
party  was  to  be  affe£led  with  this  notice^  was  not  fulficient  to  af« 
ft(k  a  purchafer.  However,  there  were  other  circumftaAces  in 
the  cafe  favourable  to  the  purchafer. 

So,  where  lands  were  fettled  by  F.  on  his  marriage  in  173  4^ 
which  he  mortgaged  among  others,  in  1736,  to  H^,f  who  had  no 
notice  of  the  fcttlementi  and  R*  was  employed  as  agent  in  making 
both  the  fettlement  and  the  mortgage ;  one  quedion  was,  Whether 
IT*  fliovld  be  confideredas  having  notice  of  the  fettfement,  R. 
liaving  a£led  as  agent  on  both  occafions  ?  And  the  court  held, 
that  afieding  a  perfon  with  notice  of  the  title  of  another,  by  rea- 
ibn  of  his  ageutV  having  notice  of  it,  had  not  been  carried  fo  far» 
as  to  aflFed  the  principal,  nnlefs  where  the  agent  bad  it»  at  the 
time  of  his  traofa^ion  with  him  ;  and  that,  as  the  notice  which 
the  attorney  .bad  of  the  fettlement,  in  this  cafe,  was  two  years 
before  ^e  mortgage,  the  mortgagee  could  not  be  afle^ed  by  it* 
-  U  hftb  not  been  fettled,  whether,  where  one  employs  an  attor« 
ney  or  counfel,  and,  for  want  of  difpatch^  takes  the  matter  after- 
wards  out  pf  his  hands,  and  gives  it  to  another  agent  to  finifli,  and 
the  fird  agent  acknowledges  notice,  but.  no  proof  of  notice  of  a 
pripr  incumbra^ce.can  be  had  againd  the  fubfecyaent  ageot^  no* 
lice  to  the  firft  agent  (hall  bind  the  party  bimlelf. 
<  If  opQ  take  a  mortgage  by  aiBgnment  from  a  mortgagee,  afie&ed 
with  notice  of  an  outdanding  title,  he  will  take  fubje£l  to  that 
titli; ;  for  bis  aifignor  cannot  transfer  to  him  a  better  right  than  he 
hasbimfelf.  And  if  iuch  original  mortgagee,  in  a  bill  filed  by 
the  perfon  fettiug  up  an  eigne  title  againd  the  mortgagee  and  his 
9/Iignee,  and  praying  to  be  let  into  pofieflion,  charging  notice^ 
confefs  by  his  anfwer,  that  he  had  notice  before  the  lending  of  the 
money  \  that  confeifion  of  notice  will  bind  hisaffignee ;  for  though 
t])e  naortgagee's  anfwer  cannot  be  read  againd  the  affignee  as  evi* 
dence,  yet  he  mud  dand  in  his  aflignor's  place,  and  then  his 
aiSgnoT^s  confeffion  of  notice  will  bind  htm. 

T*  having  made  mortgages  of  fome  parts  of  his  edate,  thefe 
mortgages  afterwards  by  me/ne  aiCgnment  became  veded  in  )f^., 
and  carried  with  them  the  legal  edate.  T.  then  became  a  bank* 
rupt,  but,  before  the  aflignment  of  T.'s  edefls  to  the  ai&gnees,  H^» 
obtained  a  releafe  o£  the  equity  of  redemption  from  T.t  for  a 
valuable  confideration  ^  on  a  fuit  brought  by  the  aflignees  againd 
IF,  to  fet  afide  thefe  conveyances,  it  was  held,  that  a  purchafer 
for  a  valuable  confideration,  without  notice  of  the  bankruptcy, 
could  not  be  relieved  againd  within  21  Jac.  i. 

ff.  J?.,  on  May  id,  1 7 10,  was  aireded  at  the  fuit  of  one  5., 
for  a  jud  debt  of  790/.  fecured  by  bond  ^  he,  for  delay,  pleaded 
it  was  for  money  won  at  play»  and  held  out  the  plaintiff' above  fix 
months,  which,  although  he  afterwards  paid  the  debt  and  many 
thoufand  pounds  to  others,  and  appeared  publickly  on  the  Ex- 
change, was  adjudged  an  zGt  of  bankruptcy  by  the  datute  of 
Jac,  I.     Afterwards,  in  17 17,  If*  J3>y  on  tnc  marriage  of  the 

defendant! 


iiaiatf  Kis  fon,  made  a  fettlemcnti  by  which)  after  reciting^ 
ikik  had  on  his  own  marriage  fettled  land,  on  truftees,  in  truft, 
faift  2000/.  lo  his  wife  if  flie  furvived  •)  H^  B.^  with  the  pri- 
ifthttruftees^  who  vtere  partiet  to  it,  affigned  all  his  eftate^ 
,  ticle»  aad  intereft  to  the  wife's  relation  for  the  benefit  of 
Ss  for  life,  and  of  his  wife  for  Kfe,  ifc.    The  plaintiff  Jf^. 
tk  affignee  under  a  ftatute  of  bankruptcy,  taken  out  againft 
fabfeqnent  to  the  fettlement.     The  queftioil  was»  Whether  a 
of  equity  would  decree  the  truftees  of  the  fit  ft  fettlement  to 
the  term  to  the  plaintiff,  or  fuffer  it  to  reft  in  them,  to  pro* 
the  fettlement  i    For  the  defendants  it  was  infifted,  that  they 
piirchafers  without  notice  of  the  bankruptcy,  equity  ought 
to  impeach  dieir  title,  if  they  could  defend  themfelves  at  Uw  ; 
that,  although  they  I&ad  not  the  legal  eftate  in  them,  yet  the 
of  the  firft  fettlement,  in  whom  the  legal  eftate  was,  be- 
panies  to  the  laft  fettlement,  were  become  their  truftees. 
itwasfo  held  by  the  Chancellour,  who  faid,  he  took  it  to  be 
nie  in  equity,  that  where  a  man  was  a  purchafer  without  no- 
l^hefliould  not  be  annoyed  in  equity,  not  only  where  he  had  a 
^  legal  eftate,  but  where  he  had  a  better  title,  or  right,  to 
for  the  legal  eftate  than  another;  and  therefore  difmifled 

feat  money  on  lands,  the  mortgage  being  duly  regiftered,  Bedford  ▼« 
aftervards  B.  lent  money  on  mortgage  on  the  fame  fecurity,  ^c^p^^w 
his  mortgage  was  alfo  regiftered,  and  then  ji*  advanced  a  51 1.  ,',^ 
er  fun  <m  the  fame  lands  without  notice  of  the  fecond  mort- 
:  it  was  held,  by  Lord  Chancellour  Kingi  that  the  regiftering 

tk  fecond  mortgage  was  not  confiruffivi  notice  to  the  firft 

gtt  before  his  advancement  of  the  latter  fums ;  for  though 

ftatute  avoided  deeds  not  regiftered,  as  againft  purchafers,  yet 

{ne  no  greater  efficacy  to  deeds  that  were  regiftered,  than  they 

d  before. 

Mi  in  a  later  cafe,  where  W,  advanced  800  /•  on  a  mortgage  Wrightfoii 
Twhflnrt^  and  regiftered  it  j  afterwards  K,  lent  a  fum  of  money,  f^  "'■  ^'    . 
i  took  a  judgment  for  it,  which  was  alfo  rcgill-j red  j  then  Jv,  iE!ca?Abr. 
a  farther  fum,  but  without  any  exprefs  notice  of  the  609. 7. 
t;  and  it  was  argued,  on  a  bill  brought  by  W.  to  fore* 
that  JT.  ought  to  redeem,  on  paying  the  firft  mortgage ;  for 
I  vhere  fuch  rcgifters  prevailed,  every  incumbrancer  ftiould 
Citlglied  according  to  the  priority  of  his  regifter;  and  that  the 
Inering  K*s  judgment  was  conftru£live  notice  to  W.  fufficient 
^rivc  him  of  the  common henefit  of  a  court  of  equity,  where- 
2  firft  mortgagee,  without  notice,  was  to  hold  till  all  fubfequent 
nmnces  due   to  him  were   difcharged  :    it   M'as   refolved^ 
tbcfe  ftatutes  avoided  only  prior  charges  not  regiftered,  but 
not  give  fubfequent  conveyances,  regiftered,  any  farther  force 
ft  fmr  conveyances  regiftered,  than  they  had  before  ;  and 
^  have  affefted  ^.,  K,  ought  to  have  given  him  notice 
Ik  advanced  his  money ;  for,  though  W»  might  have  fearched 
"^ftcr,  yet  he  was  not  bound  fo  to  do* 

Bat 


7^  ^rtgagr. 

€««ptri  feut  a  fubfcqtiMt  mortgagee,  havm^  ncittce  of  a  pri6r  moitgage 
ft^  7^^  not  regifteredi  will  not  gain  a  priority  by  regiftering,  becaufe  fudi 
condud  is  confidered»  in  equity,  as  fraudulent,  and  the  party  hath 
that  notice  which  the  a£i  of  parliament  intended  he  ibould  have* 
UNevef.  Thus,  N.^  in  17x8,  married  his  firft  wife,  and»  on  the  mar* 
l^^^  riage,  a  leafehold  eftate,  in  the  pofleffion  of  his  father,  was  cove* 
XaSl.  646.  nanted,  in  confideration  of  the  marriage,  to  be  fettled  on  trufteesy 
S.C.£rvi^  in  truft,  for  N.  fqr  life,  then  for  his  intelided  wife  for  life^  re* 
^7*1^'  mainder  to  the  iflue  of  the  body  of  ^.by  his  wife,  in  fuch  man- 
Str%64l  et  ^^  ^  ^^9  by  deed  or  will,  (hould  appoint.  The  marriage  was 
ShcMoo  V.  had,  and  a  fettlement  made»  in  purfuance  of  the  articles ;  the 
Cm,  Amh.   yg^^  jj^  jfl"y^^  j^^jI  jj^^    |„  1-^43,  N.  married  a  fecond  wife, 

^  ^  but,  previous  thereto,  entered  into  articles  with  her  truflees  for 
fettling  the  very  fame  eftate  on  himiclf  for  life,  then  on  her  for  a 
jointure,  remainder  to  the  tflue  of  that  marriage  i  and  a  fettlement 
was  made  purfuant  thereto.  The  eftate  was  fubjed  to  the  ftatute 
^Q,Anne^  r*  2o.  which  requires  regiftry.  ^be  firft  marriage 
articles  and  fettlement  were  never  regiftered ;  the  fecond  were^ 
N.  alfo  mortgaged  this  eftate,  as  abfolute  owner  thereof.  The 
bill  was  brought  by  the  children  of  the  firft  marriage,  to  have  the 
benefit  of  tl^  fettlement  made  on  them,  and,  in  order  thereto, 
to  have  the  fubfequent  articles  and  fettlement  poftponed,  though 
regiftered.  The  ground  of  this  application  was,  that  the  agent, 
who  made  the  laft  fettlement,  had  notice  of  the  firft.  And,  no- 
tice to  the  agent  having  been  fully  made  out,  the  principal  queftiott 
was.  Whether  it  would  afie£k  the  defendant's  purchafe,  and  oblige 
the  court  to  poftpone  the  fecond  articles,  and  fettlement  to  the 
firft,  notwitbftanding  the  regiftering  a£l  i  And  the  court  deter* 
mined  it  would  \  for  the  intent  of  the  zCt  was  to  fecure  fubfe* 
queiit  purchafers  and  mortgagees  againft  prior  fecret  conveyances* 
by  letting  a  fubfequent  purcliafer,  having  regiftered,  prevail  againft 
a  prior  fecret  conveyance,  of  which  he  had  no  notice  ;  but  if  be 
had  notice  of  a  prior  conveyance,  which  was  vefted  property,  that 
was  no  fecret  conveyance*  The  ftatute  did  not  fay,  that  the  fab-* 
icquent  purchafer  (hould  not  be  afiedied  by  any  equity  whatfo- 
cver  I  therefore,  though  the  manifeft  operation  of  it  was  to  veft 
the  legal  efltate  according  to  the  prior  regiftering,  yet  it  was  left 
open  to  all  equity  s  for  there  was  no  danger  to  the  fubfequent 
purchafer,  who  might  refufe,  if  he  had  notice  of  the  prior  good 
conveyance. 

Hecitf i  m        And  this  doArine  was  confirmed  in  the  Houfe  of  Lords,  upon 

^v  ^^i       ^"  appeal,  in  the  cafe  of  Lord  Forbs  v.  Demjlan^  which  arofe  in 

m  b"  w  J,*     Irelatid. 

yirU  Ca.  425. 

But  though  apparent  fraud,  or  clear  and  undoubted  notice  are 
held  to  be  a  proper  ground  of  relief  in  cafes  circumftanced  like 
the  preceding  ones,  fufpicion  of  notice,  though  a  Jirwg  fuj^iciofh 
was  held  by  Lord  Hardwicke  not  to  be  fulficient  to  juftify  the 
court  of  Chancery  in  breaking  in  upon  this  a&  of  parliaments 
Kine  y.       And  therefore,  where  a  mortgagee  of  lands  in  Middlefex  fwore  iii 

a  Atk.  275. 


Ik  oApefi  dkflt,  to  h's  Mitf,  he  did  not  know  of  a  judgment 
vlick  bad  not  been  r^fteredi  until  after  his  mortgage  executed  ; 
-da  wai  cootradi£led  ^  we  witne^Ts  •nlft  who  fworei  diat,  on  a 
jmnAoian  at  which  die  was  prefisnty  the  mortgagee  admitted 
in  it  vas  true  **  he  knew  of  the  judgment,  but  that  he  knew, 
^  nfhebant  tiaM»  that  it  was  not  regiftered  4  and  what  were  a£b 
of  pariiament  for^  unlefs  thcf  were  eficAually  obferved  ?** 
aardwicie  faid,  that»  undoubtedly,  this  was  nmUrial  evi* 
but  then  it  was  only  «nr  witnefs  againft  the  anfwer  of  the 
and  the  evidence  amounted  merely  to  a  defendant's 
in  contradifHon  to  his  anfwer^  and  was  contrary  to  a 
aA  of  parliament  made  to  prevent  any  temptation  to  per* 
fam  coDtrariety  of  evidence*    His  Lordfliip,  thereforei  di& 
id  the  plabtiflTs  bill  as  to  this  part  of  the  cafe, 
kit  an  infallible  rule,  that  a  mortgagee  may,  in  a  court  of  Sca1w«ftit» 
',prote£lhiafelf  from  difcovery  of  his  title-deeds  if  he  denies  ^^ 
.   For,  if  a  plaintiflF  brings  his  bill  to  redeem  ever  fo  ftrong*  pj^t!*^ 
is  not  entitled  to  fee  the  mortgagee's  tttle-deedsy  becaufe  a  Bailed, 
M  peiibn  may  find  out  a  flaw  in  them.    The  rule  appears  to  ^^''vS* 
ik  £une  on  motion,  where  there  is  to  be  a  fale  to  raife  the  13'^,  i|S, 
^^^Pge-money ;  this  is  a  firft  principle,  and  not  to  be  argued,  iV«rn.s7« 
depends  oa  the  denial  of  notice.  ^^,  ,  ^^  ^"'i^.'^'^y 

tfif-purchafes  an  eftate,  with  nodce  of  an  incumbrance,  or  Hsiiftav. 
it  is  redeemable,  and  then  fells  to  ^.y  who  has  no  notice,  p^^Vb 
afterwards  fells  to  C,  who  has  no  notice ;  by  this  the  notice  ^*Et^ 
JLi  the  firft  purchafer,  will  not  be  revived ;  for,  if  it  were  fo,  aifo  Low- 
iMocent  purchafer,  without  notice,  might  be  forced  to  keep  his  *^^  c:^- 
\  be  could  not  fell,  and  would  be  accountable  fer  all  the  t^p.  Talk. 
ttaSatA  4ib  initig*    But  the  intereft  muft  be  the  (ame  in  ilj.Etwk 
lefpea,  or  the  principle  does  not  apply.  Ort,  t  AdL  wu 

ppoa  this  ground,  where  A.^  who  was  entitled  to  the  equity  of  Lonrtker  v« 
'  n  in  certain  lands,  bad  brought  his  bill  againft  the  repre-  ^*f||?^ 
of  B.,  who  was  the  mefne  purchafer,  and  likewifc  againft  *  '^ 
who  was  the  puifne  purchafer ;  A,  bad  not  replied  to  the  an* 
cfthe  rcprcfentatives  of  j8.,  and  the  queftion  was.  Whether 
flumld  not  have  been  brought  before  the  court  as  proper  par* 
I  Per  Lord  Hardmehe^  Chancellour.— The  rcprcfentatives 
'•  deny  he  (B.)  had  any  notice  of  ^.'s  title  at  the  time  he  pur- 
ifed,  and  it  is  admitted  on  all  hands  that  C,  who  purchafed  of 
i^had nodce  of  the  title;  now,  if  I  (hould  go  on  with  this  caufe, 
^Ijoold  deprive  C.  of  the  benefit  he  would  have  from  the  defence 
wh  is  fet  up  by  the  reprefentatives  of  i?.  it  is  like  the  cafes  at 
pv  by  warranty,  Isfc*  where  one  defendant  is  allowed  to  pray  in 
ti^  the  evidence  of  another  defendant,  who  has  an  intereft  in  the 
^>K  conteftcd,  if  it  is  of  ufe  or  advantage  to  him  in  ftrengthen* 
%  nil  own  cafe.  And  for  this  reafon,  his  Lordfhip  allowed  the 
f^i^^UoQ,  for  want  of  parties  in  not  bringing  the  reprefentatives  of 
*  before  the  coun. 

Again, 


8o  il^onsage; 

Swtet  V.  Again,  w&ere  ^  bill  was  brought  to  difcovir  whether  the  de«* 

^*R  ***^'^*  fcndant,  who  was  aiEgnee  of  a  mortgage,  had  not  notice  that  th^ 
Chjo!  66?*  original  mortgagor  was  only  tenant  for  life,  dating  that  the  title- 
dcedy  by  which  this  appeared,  was  in  the  defendant's  hands ;  the 
defendant  pleaded  that  he  was  aflignee  of  the  mortgage,  for  iralu* 
able  conGderation,  and  through  many  aflignments  from  perfons 
who  had  no  notice :  it  was  argued,  that  this  plea  was  not  good  ; 
for  it  (hould  have  ftated,  whether  the  defendant  perfonally  had  no- 
tice :  bat  the  Mafter  of  the  Rolls  allowed  the  plea,  holding  that 
the  plaintiflF  could  not  call  upon  the  defendant  to  fhew  whether 
he  had  or  had  not  notice ;  for  whether  he  had,  or  had  not,  was 
immaterial,  if  thofe  through  whom  he  claimed  had  not,  he  hav'*^ 
ing  a  right  to  avail  himfelf  of  their  being  purchafers  without 
notice. 
Anitew^  A  mortgage  made  by  K.  in  1659,  by  divers  me/ne  aflignmenta 

Newpoft*ii  yefted  in  N.;  it  was  oDJefled,  that  it  did  not  appear  that  any 
Holt,  477.'  nioney  was  paid  upon  the  original  mortgage,  and  therefore  it  ixras 
Skin.  4^3;  fraudulent ;  and  being  fraudulent  in  the  creation,  though  N.  paid 
swrk^r'"*  a  valuable  confideration,  yet  this  would  not  purge  the  fraud,  and 
Clark  eiai.  make  it  good  againft  one,  who  was  a  purchafer  honafide^  and  for 
Pre.  Chan.  .  a  valuable  confideration.  &ed  non  allocatur:  for  Holty  Chief  Juftice^ 
'7^'  faid,  that  the  firft  mortgage  was  good  between  the  parties^  and 

being  fo,  when  the  firft  mortgagor  afiigns  for  a  valuable  confider- 
atioil,  this  was  all  one  as  if  the  firft  mortgage  had  been  upon  a 
valuable  confideration,  for  then  the  fecond  mortgagee  ftood  in  the 
firft  mortgagee's  place,  and  therefore  was  within  the  provifo  of 
the  ftatute  27  Eliz.  c.  4.  *^  that  no  mortgage,  hoftdfide^  and  upon 
*<  good  confideration,  fhould  be  impeached  by  force  of  this  a£i, 
••  but  it  fhould  ftand  in  fuch  force  as  before  the  aft  made ;"  and 
if  this  provifo  did  not  extend  to  the  cafe,  to  what  cafe  ihould  it 
extend?] 

5.  Of  the  Equity  which  mnft  be  done  by  him,  who  would  re- 
deem, to  the  Perfon  againft  whom  a  Redemption  is  prayed. 

It  is  a  rule  in  equity,  that  he,  that  will  have  equity  to  help 
where  the  law  cannot,  fliall  do  equity  to  the  party  againft  whom 
he  fecks  to  be  relieved  ;  and  that  therefore  where  there  is  an  eftate 
fubfifting  in  law,  as  there  is  in  the  mortgagee  after  forfeiture, 
equity  will  not  deftroy  it,  unlefs  the  party  redeeming  will  fatisfy 
all  equitable  demands  out  of  the  eftate. 
ft  Chan.  Ca.        And  on  this  foundation  it  hath  been  frequently  adjudged,  (fiat 
'^'h    R      *^  *  mortgagor  borrows  more  money  of  the  mortgagee  upon  bond,  * 
»47.°    *^  where  the  heir  is  bound,  and  dies,  the  heir  of  the  mortgs^gor  (hall 
Vern.  245.    hot  redeem  without  paying  the  bond-debt,  as  well  as  that  fecured 
ft  Chan.  Ca.  jjy  ^g  mortgage  ;  becaufe  when  the  condition  is  broken,  fo  that 
*^^'  the  term  or  intereft  becomes  abfolute  in  the  mortgagee,  if-  the 

heir  of  the  mortgagor  will  have  equity,  he  muft  do  equity  by  the  ; 
payment  of  the  whole  money  due  to  the  mortgagee  ;  and  this  is  i 
called  a  rebutter.    But  if  the  bill  was  exhibited  by  the  mortgagee 

11  to 


Qlort^age;  8i 

&  bttckkf  there^  if  the  heir  of  the  mortgagor  tender  principal 

loi  €o&%  it  ftifficeth,  without  tender  of  the  money  due  on  the 

Ik  bond,  betaofe  fuch  bond  was  not  originally  any  lien  on  the  ^ 

land  itfdf ;  and  if  that  be  tendered,  for  which  the  land  was  ori- 

gbaily  pledged,  there  is  no  reafon  \o  debar  the  heir  of  his  right 

V  itdeiii|>tio!l« 

So,  whore  a  hulbarid  and  wife  levy  a  fine  df  the  wife's  land,  Vem.  41. 
tocnaUethem  to  take  lip  the  furti  of  400/.,  and  they  make  a  ?"/^**^*, 
iw^gfe  for  it,  aiid  after  the  mortgagie  is  forfeited,  the  huiband    *^°*^''*'* 
P)s  m  part  of  the  mortgage-money,  but  afterwards  borrow^ 
ipio  thefum  of  the  mortgagee  ;  it  was  decreed,  that  the  mort- 
gagee having  the  eftate  in  law  in  him  by  the  forfeiture  of  the 
B^'^S^)  ^  fhould  hold  the  land  againft  the  heir  of  the  wife 
audi  thfc  whole  money  was  paid  ;  and  if  the  heir  would  not  p^y 
in  the  whole  principal,  inteteft^  and  co(b,  he  ihould  be  fore-^ 
dofed/ 

So,  if  a  leflfec  for  years  mortgages  his  term,  and  afterwards  aVrrn.  177. 
lonows  money  of  the  mortgagee  on  bond,  and  dies^  his  executor  ch^ig 
'iall  not  redeem  without  paying  the  bond  as  well  aS  the  mort-  s.c.     '   . 

'  Soy  where  a  man  borrowed  zoo  /.  on  the  pa^Arn  of  foUie  jewels,  Preced. 
*kich  were  worth  about  600  /.,  and  took  a  note  frond  the  pawnee^  ^^^"*  ^'9* 
•iiwwJedging  the  jewels  to  be  in  his  hands  for  fecuring  the  200/.,  uci^ndr??! 
^afterwards  the  pawner  borrowed  at  feveral  times  three  feveral  MectaOf* 
"^Aer  fnms  of  money  of  the  pawnee,  and  gaye  his  note  for  each 
-fan,  without  taking  any  manner  of  notice  of  the  jewels,  and  died} 
'Sad  his  executors  having  brought  their  bill  to  redeem  the  jewels, 
*•»  payment  of  the  200  /.  firft  lent  thereon,  and  intereft  j  it  wai 
kU,  that  to  entitle  them  to  fuch  redemption,  they  mud  pay  all 
Ae  money  due  on  the  feveral  notes,  on  this  foundation,  that  he  who 
^  hare  equity  muft  do  equity  *,  and  that  therefore,  fmce  the 
^tifi  could  not  have  back  thefe  jewels  without  the  affitlance 
Of  this  court,  it  is  reafonable  and  ju(t  they  fhould  pay  the  defend^ 
^  all  monies  due  to  him,  it  being  natural  to  fuppofe,  the  pawneie 
iiodd  not  have  lent  thofe  fums,  but  on  the  credit  of  the  pledge 
K  had  in  his  hands  before. 

» If  i^.  is  bound  .in  feveral  bonds  with  S.  as  bis  furety  for  4000  L,  Chan.  Ct* 
^B.  conveys  the  manor  of  C.  tq'A*  by  way  of  jnortgage,  to  ^^'^V^d" 
^nter-fecure  him  againft  the  bonds  for  4006  A,  and  A  dies,  and 
™rZ).  the  fon  and  heir  of -^,  becomes  bound  with  A  for  2000/. 
*^  I  but  there  is  no  agreement  that  the  mortgage  fhould  be  a 
J^y  to  D.  againft  the  bond  for  2600/.,  and  after  B.  dies,  hi§ 
teftallnot  be  permitted  to  redeem  upon  payment  of  the  4000/. 
^fi  but  muft  fave  D»  harmlefs,  as  well  touching  the  2doo  /.  as 
1^4^00/.,  for  he  that  would  have  equity  to  help  where  the  hvit 
^^osKti  muft  do  equity  to  the  party  againft  whom  he  feeks  to  bd 
Wercd. 

[Where  k  woman,  being  a  bond  creditor,  martied  a  mortgagee  BUcIc^It. 
«»ddicd,  and  the  huft)and  todk  out  adminifti-ation  to  his  wife,  he  ^^^y '^^"** 
^  allowed,  on  a  bill  brought  by  him  to  forcclofe,  to  tack  the  686. '   *^ 
^w^  to  the  mortnire,  againll  the  heir  at  law* 

•VouV.  G  So, 


82  y  ^ttfage. 

ivice  et  ar.        So,  whcre  F.f  tdkd  in  fee,  xnprtgafed  to  P,  £or  f etfip  W9A  t 

▼.Faftnedge,  <liedy  having  devifed  his  real  and  perfonal  eftate  to  bis  datigklie 

^$t'  ^^^*   ^*>  ^"^  made  her  executrix ;  and  S.  afterwards  lent  F.  $ool.  upoi 

bond  i  the  queftion  was.  Whether  S.  could  tacJ^  the  bond  debcn 

the  mortgage  i  which  depended  upon  the  queftion,  Whether  i 

was  to  be  confidered  as  entitled  to  the  bond  and  mortgage  io  dil 

ferent  rights,  the  one  in  her  own  right,  and  the' other  as  executrix 

And  it  was  held  by  Sir  Thomas  Sewely  Mafter  of  the  R<^s,  upoi 

the  authority  of  the  lad-mentioned  cafe,  that  5.  might  tack  thef 

debts. 

ft  P.  Will.         But  if  one  be  indebted  to  A.  by  mortgage  of  a  term  for  yean 

777-  and  alfo  indebted  to  him  by  bond ;  if  on  the  death  of  the  mort 

g?gor»  the  executor  affigns  over  the  equity  of  redemption  of  A 

mortgaged  term,  and  the  afiignee  of  the  executor  brings  a  bill  t 

redeem,  he  (hall  only  pay  the  mortgage-money. ' 

Cannon  and        Upon  the  fame  principle,  where,  on  a  bill  by  the  heir  of  di 

Pack,  t  Eq.  mortgagor  to  redeem  a  mortgage  of  copyhold  lands,  upon  paymcu 

^te^e.'       ^^  principal  and  intereft,  the  defendant  infifted  to  have  a  judg 

6Vin.Abr.   ment,  which  had  been  affigned  to  him,  firft  fatisfi^d  before  b 

All.  6.        ihould  redeem.  Lord  Harcourt^  Chancellour,  faid,  CopyboU  lane 

are  not  liable  to  an  execution  upon  a  judgment;  erg0,\ht  judgmci] 

ihall  not  be  tacked  to  the  mortgage  in  this  cafe,  but  the  mortgage 

(hall  redeem  upon  payment  of  the  principal,  iSf'c*  without  (ktirfj 

ing  the  judgment. 

HaliUey  ▼.        Whete  /i*  mortgaged  lands  to  B.  for  6o  /.,  and  wae  alfo  in 

'^gk'^'r  *      debted  to  C.  50  /.  on  bond,  and  B.  affigned  his  mortgage  tQ  C 

^^2 '    ^^'   the  court  determined  that,  as  the  eftate  vefted  was  a  c^ttdleA 

liable  to  debts,  and  C  had  an  aflignment  of  it,  and  thie  bond  del 

was  juft,  ^.,  the  plaintiff,  ought  not  to  be  let  into  redemption  fl 

the  mortgage,  but  upon  payment  of.  both  debts }  and  it  was  di 

creed  accordingly. 

If  the  money  due  on  the  bond  be  lent  firft,  and  the  moftgsg 

made  afterwards,  yet^  there  is  the  fame  equity  for  the  mortgage 

Wyndfaam    to  have  both  fums  paid  him.     Thus,  where  Ap  borrowed  of  J 

l^^^^cw*  300/.  on  bond,  and  afterwards  mortgaged  lands  to  B.  for  2000^ 

\j^^'     '   lent,  and  then  died,  the^laintifT,  the  heir  of  ^.,  prayed  a  redemf 

tion ;  and  the  defendant  infilled  that  the  300/.  Wzs  agreed  to  b 

fecured  alfo  by  the  mortgage :  the  plaintiff  was  decreed  to  pay  A 

defendant  both  debts.    '•        '- 

Barrett  t.         But,  if  the  mortgagee  or  aifignee,  to  whom  money  is  due  o 

p^^^'ch      ^^^9  countenance  a  fraud  upon  a  third  perfon,  by  concealniei 

^^j^     '     thereof,  he  (hall  be  redeemed  upon  payment  of  the  princip 

money  only :  therefore,  where  the  plaintiff,  devifee  of  an  eftatt 

fubjefi  to  a  mortgage  term  for  1000  yeafs,  let  the  intereft  run  i 

arrear,  and  gave  feveral  bonds  for  fecuring  it,  and  then  died$.bi 

fon  and  heir  being  about  to  marry,  the  intended  wife's  father  a; 

plied  to  the  mortgagee  to  inquire  what  was  due  on  the  mortgage 

who,  being  defired  not  to  difeoVer  the  bonds,  faid,  that  there  wa 

only  500/.  due,  and  that  all  intereft  waa  paid;  and  that,  upo 

payment  of  the  500  /.,  he  would  deliver  up  the  mortgage ;  tb 

€ourt  held,  on  application  tg  redeem^  that  -the  mortgagee,  by  con 

cealini 


wtag  the  bonds,  had  difcharged  the  lands  from  being  liable  to 
aooe  than  what  was  then  pretended  to  be  upon  them,  and  decreed 
i  ffJcmption,  upon  payment  of  the  500  /.  with  intereft  from'that 
tine,  aad  widioot  cofts. 

la  idpeA  of  the  heir^  if  there  be  feyeral  ineumhrances  upon  an  Moittt  t« 
dbte,  aod  the  prior  incumbrancer  claims  a  bond  Itkewife,  it  will  ^*  *|«^# 
kpoSponed  to  all  real  incumbrances,  whether  by  mortgage,  ooryi^ft, 
Ngmenty  or  ftatute  \  for  the  bond  is  no  charge  on  the  eftate,  and  3  Saik.  ^^. 
ie  bath  not  tie  fame  equity  againft  a  puHhe  incumbrancer,  as  Troughtoa 
agamft  an  heir  at  law>  who  is  liable  to  the  bond  in  refpeft  of  too/i'v^r 

sfctS.  S7.  Powit  T.  Cotbett,  3  Atk.  556. .  3  Salk.  l\,  7. 

Upon  the  fame  principle,  if  the  perfon,  claiming  the  equity  of  Bayiey  t. 
itdemption,  is  a  purchafer  Ifor  a  valuable  confideration,  the  mort-  p^**^i'. 
{age  may  be  redeemed  by  him  without  difcharging  the  bond ;  be«  g^.  Arcbtr 
Qufe  the  lands,  in  the  hands  of  the  alienee,  can  be  charj^d  with  ▼•  Snatt, 
■othing  but  what  is  an  immediate  lien  thereon,  which  ue  bonid  ^^''°^' 

» «>^-  Mortimer, 

oed  U  die  Jail  cafr,  i  Ef .  Ca.  Abr.  3ft 5.  la .  2  Ves.  Sy.    Cokman  t»  Wjnce,  Prtc,  Cb*  511.    f^idt 
Tno^boo  T.  Trougfatm,  1  Ves.  87. 

Nor  fliall  a  bond  be  difcharged  on  redemption  of  a  prior  mort-  AamtVtgi 
f>ge,  agabft  creditors  under  a  deed  of  truft  of  the  equity  of  re-  ^^ 
^Qption ;  for  it  is  only  a  charge  upon  the  aflets. 

Thqrefore*  where  the  queftion  was,  Whe^er  a  mortgagee,  who  HeamiT. 
kadknt  a  farther  fum  afterwards  upon  a  bond,  fliould  be  allQwed  *^?^^     ' 
to  tack  it  to  his  mortgagey  in  preference  to  the  other  creditors  of 
the  inortgagor,  under  a  truft  for  payment  of  debts  created  by  tb:e 
^  of  die  mortgagor,  it  was  decided  that  the  mortgagee  (hould 
Bst  tack  the  bond  to  the  mortgage ;  for  there  being  a  devife  for 
^  paTment  of  debts,  the  defcent  was  confequently  broke ;  there- 
^  the  mortgagee  could  have  no*  priority  with  regard  to  his ' 
Vu),  but,  as  to  that,  muft  come  in,  prorata^  widithe  reft  of     - 
^creditors  under  the  truft. 

And  a  mortgagee  canhot  tack  a  bond  to  his  mortgage,  even  Lowthianv;  - 
'pinft  other  fpecialty  creditors.    This  point  was  fo  determined  "*^*^»       ** 
«>trfnaice  to  the  principle  upon  which  the  rule,  'in  refpe£l  of  Rep!*chaa." 
^^cUog  a  bond  debt  to  a  mortgage,  is  founded,  and  which  fur-  i6i. 
^liksafi  obvious  folution  of  all  the  cafes  which  we  haire  ftated 
inceptions  to  the  rule.    For  the  onlyreafon  why* the  mort- 
t>pe  can  tack  his  bond  to  his  mortgage,  is  to  prevent  a  circuity 
^  faits;  it  is  folely  matter  of  arrangement  for  that  purpofe ;  for 
^tig^  has  no  foundation  in  natural  juftice.     A  creditor's  having 
Mdter  (pecifick  fccurity,  cannot  give  him  in  juftice  any  priority.  • 
k  w  not  done  in  any  cale  but  that  of  the  heir,  and  merely  to  pre- 
""*  circuity. 

A*  parchafed  of  B.  the  lands  in  queftion,  and  re-^mortgaged  Bond  t. 
*«■  for  fecuriog  part  of  the  purchafe-money,  and  for  other  part  *^'''^»    ^ 
^'•'■rfgave  a  note  payable  on  demand,  on  which  loo/,  remained  *  •"*•*• 
vnlatisfied,  and  A*  devifed  his  lands  to  be  fold  for  payment  of  his 
I  ^^)  and  died,  not  leaving  fufficient  affets :  the  queftion  was, 
Vl^tbar  this  200  /•  remaining  due  on  the  note,  being  for  part  of 
» .    .  G  a  the 
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the  conndention  motley, fliould  have  a  preference  to  other  debts^and 
'be  looked  on  in  equitY  as  a  charge  upon  the  land  ?  And  it  was  infifted 
.  upon,  that  it  (hould,  becaufe  J9.,  as  mortgagee,  had  the  real  eftate  in 
him.    But  it  was  held,  that  B*  could  have  no  preference,  but  muft 
accept  fatisfaflion  in  proportion  only  with  the  other  creditors.] 
Har4. 3iS.       \i  A.  acknowledge  a  ftatute  to  B.  for  payment  of  800/.  with 
HL/**'rth     *"^^^ft»  which  being  forfeited,  and  the  lands  extended  upon  it, 
•nd Primate.  ^-  ^^  ^  valuable  con&deration  fettle  the  fame  lands  in  tail,  and 
after  borrow  money  of  ^.,  and  by  articles  it  be  agreed,  the  fta- 
tute and  extent  (hall  ftand  a  fecuricy  for  the  laft  money,  and  after 
A*  die,  and  the  800  /.  with  intereft  be  fatisfied  by  reception  of  the 
profits  ;  yet  the  iiTue  in  tail  (hall  not  be  relieved  againft  the  penalty 
of  the  ftatute  ;  for  though  the  heir  has  an  equity,  by  reafon  of  the 
tail  made  upon  a  confideration,  yet  the  money  lent  raifes  an  equity 
for  J7;,  fo  that  B.  hath  both  law  and  equity,  whereas  the  iiTue  in 
tail  hath  equity  only  till  the  penalty  is  fatisfied. 
sVeni.sS6.      The  plaintiff,  as  aflignee  of  a  (tatute  of  bankruptcy,  brought 
o  ^  ^*  rin  ^**  ^^  ^^  redeem  a  mortgage  of  the  manor  of  Nenvington  hi  Kent^ 
M*P9rfi      made  by  the  bankrupt  to  the  defendant:  the  defendant  by  anfwer 
King,  infifted,  that  he  firft  lent  the  bankrupt  200  L  on  a  mortgage  of  a 

y^'j^?*  particular  tenement,  and  afterwards  lent  him  300  /.  on  a  mortgage 
wicke  iaid^  of  the  manor  of  Newtngton^  which  was  of  greater  value  than  the 
hewn  not  mottey  due,  but  the  firft  mortgage  was  deficient  in  point  of  va- 
fttitfied  chat  |^  -^  ^^^  htlA.  that  if  the  plaintiff  would  redeem  one  he  muft 
.tftauiihed     redeem  both. 

ffsle  of  the  court  \  that  thU  cafe  was  Tery  Imperfed,  and  that  he  would  not  have  it  cited  for  the  fatwcp 
tin  it  had  been  compared  with  the  entry  in  the  r^iftfar*s  office.  He  fatd  fariher,  be  wu  very  ape  lo 
belieTc  that  the  tenements  were  parcel*  and  holden  of  the  manor  of  Dale  \  and  that  was  the  reafon  Lord 
Cowper  fo  detctmmed..^earch  has  fince  been  made  for  it  in  the  Editcr*s  book,  but  no  minute  of  ic 
has  been  found  there.— But  the  rulr,  u  hve  ftated,  is  recogniaed  in  other  caies,  vii*  Purefby  t« 
Purefby,  x  Vcrn.  19*    Shuulewortb  v.  Liwick,  Id'  H5*] 

Verki.t9;  So,  if  a  man  makes  two  feveral  mortgages  of  feveral  lands,  and 
*^5-  dies,  and  one  of  the  mortgages  is  of  an  entailed  eftate,  or  is  de- 

%  eriLxoy.  g^-^^^^  j^  value,  the  heir  of  the  mortgagor  (hall  not  be  admitted  ' 
to  redeem  one  without  the  other ;  neither  (hall  the  mortgagor 
himfelf  redeem  the  one>  and  leave  the  defe£kive  mortgage,  but  he 
muft  take  both  together. 
Catorv.  [Stokis  mortgaged  to  Charlton  for  1400/.    Money  was  after- 

Charlton,  wvds  at  dificrcnt  times  advanced  by  the  mortgagee,  and  different 
^^7/^^tbi  p^n^ifcs  were  added,  and  made  redeemable  on  payment  of  1900A 
RgiArar*a  '  with  intcreftk  Thefe  fecuritics  were  regiftered  \  and  afterwards 
hf*oky  1774.  ^  mortgagor  affigned  to  the  plaintiff  the  premifes  firft  mort- 
sVa!jttfl«  g^S^db  The  defendant  admitted,  that  there  was  no  agv^ment 
577.  la  •  between  Stakes  in  writing  or  otherwife,  that  the  laft-mentioned 
^^^*  premifes  (hould  be  a  fecurity  for  more  than  1400/.  and  btereft} 
May  3t'  but  he  infifted,  that  the  plaintiff  was  not  entitled  to  a  redemption  i 
i^S6>inthe  without  paying  the  whole  beyond  the  1400  A,  and  that  fegiftering 
^^i^\  ^  incumlnrances  was  fall  notice  of  them.  'Hie  decree  was^  that 
cited  a'fo  ^'  the  aflignee  could  not  redeem  without  paying  the  whole* 

ihid.  Sir  U  Kenyon,  opoiy  tlie  above  authority,  in  the  fame  fort  of  caie  of  fepatate  moitgagesi  de« 
dartd^  that  both  miift  be  redeemed.  '^  Thefe  cafes,**  faid  the  Mafter  of  the  kuiis,  in  Jones  v.  Sniih 
%  Yes.  jua«  377.  <<  amoant-to  tbilj  tbak  if  a  mka  maket  a  mortice}  and  afVerwafdi  ntfkes  dAotficr 
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,  _  !  Ibr  a  Artkr  foa,  and  thtn  afflgat  the  equity  of  ledenptioK  o/oM^telh  luA  W  nilliimij 
*  '■d  ebe  cafe  of  tlic  afligiwe  is  ooc  better  than  that  of  the  original  mortgifor.** 


A  UD  was  filed  hj  the  widow  and  executrix  of  Jatne/  randerxif  Vao^oatt 
to  redeem  fecuriries  pledged  by  the  reftator  to  the  houfe  of  M^ar^  ^B^cJl! 
fcigt  and  Co.  bankers,  of  which  the  defendants  were  the  prefent  Ci.  ii 
psrtners.    The  cafe  was  as  follows:  In  the  year  177S,  the  dc* 
ceafed  kept  an  account  with  the  houfe  of  taoorbwfe  and  Co.  as 
bakers ;  and  upon  the  loth  of  Augujt  in  that  jrcar,  he  borrowed 
of  the  then  partnerihip  1000  /.  •  (having  then  400  /•  in  the  hands 
of  the  houfe,)  and  gave  a  promifTory  note,  and  depoGted  feveral 
lends  and  other  fccurities  as  a  pledge  for  the  repayment  thereof. 
Thefe  iecurities  he  frequently  changed,  and  as  one  was  takea 
avay,  another  of  equal  value  was  depoGted  in  its  room.    In  1784^ 
Timierzte^  owing  the  above  jooo/.,  and  above  400/.  onfaisbanV* 
ffig  account,  the  partnerihip  required  an  alBgnment  of  the  lectt* 
nties,  and  Vanderzee^  being  an  attorney,  prepared  a  bond  and  deed^ 
poll  for  fecaring  1000/.,  although  there  were  400  A  then  due;' 
fsA  he  overdrew  his  account,  after  the  execution  thereof,  and 
H^at  his  death,  in  1785,  indebted  to  the  partnerihip  in  the  fnm 
of  541  U  over  and  above  the  1000/.— The  bill  prayed,  that  thf 
jiiimdff  might  redeem,  on  payment  of  1000/.  and  interefk  only^, 
nfifting,  that  the  depoGt  was  made  as  a  fecurity  fofthat  fum  only, 
sid  the  rather,  as  a  larger  fum  was  then  due,  and  that  the  defend-* 
tots  had  no  lien  on  the  fccurities  for  any  further^  fuQi ;  and  alfo 
ftated  that  the  perfonal  and  fee-(imple  real  eftate  of  the  teftator^ 
vcrc  not  more,  or  little  more,  than  fufficient  to  pay  his  fpeciahy 
Mxs,  and  that  a  bill  had  been  filed  by  creditors  againft  the  prefent 
^aintiffand  the  heir  at  law,  in  which  fuit  there  had  been  a  decree 
'  Sn  the  creditors  to  come  in. — ^The  defendants  infifted,  by  theit 
aofwer,  upon  a  right  to  retain  the  fecurities  to  the  amount  of  theit 
^ole  demand,  ftating  their  practice  to  be,  never  to  fufler  a  cu£» 
tomer  to  overdraw  his  account  more  than  1 00  /•  without  fecurity, 
»d  that  it  was  intended  by  the  partnerfliip,  that  the  affignment 
floDld  cover  as  well  the  balance  due,  and  to  become  due  from 
Twiirziey  on  his  cafh  account,  as  the  100/.  and  intereft^  and* 
tbt  the  partnerfliip  always  conGdered  themfelves  to  have  a  lien 
vpon  the  fecurities  for  the  whole  debt.    Lord  Chancelloar-<» 
An  cafes  agree,  that  if  the  executor  affigned  the  equity  of  re» 
demption,  it  would  put  an  end  to  the  tacking :  fo  it  would,  if  die 
^alty  creditor  brought  the  bill.     I  am  afraid,  the  rule  has  been 
hid  down  too  broad,  and  that  there  being  a  decree  for  creditors  to 
come  in,  they  muft  redeem  on  payment  of  the  1000  /.  with 
intereft. 

Sir  James  Coehburne  and  Henry  Douglaf^  carrying  on  bunneis  in  }^^» 
fntnerlhip  as  TFeJl  India  merchants,  borrowed  from  Jofitta  Smith  ^^^. 
5000  /.,  for  which  they  gave  their  joint  promiflbry  note  dated  jyj**^*** 
^^15,  '775  }  and  as  a  farther  fecurity  Sir  James  GocUurne 
tnnsferred  2000  A  Scotch  mine  (lock  to  Smith,  who  figned  a  me^ 
norandum  promifing  to  transfer  the  fame  to  the  order  of  ^ir 
%mes  on  payment  of  the  note.    By  indentures  of  leafe  and  re- 
mi  Dtcfmlsr  zith  and  12th,  1775,  ^^^  J^^^^  C^Uurni^  Sir 
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,  GiorgB  QJetrocki  and  John  Nei/oftf  mortgaged  an  eAate  in  tke  J< 

of  Dominica  to  Thomas  Rumbold^  George  Wilfmy  and  Jojbua  Smtb 

and  by  indentures  of  the  fame  date  it  was  declaredi  that  10,009 A 

part  of  that  fum^  was  the  property  of  Smith ;  and  a  truft  was  dc 

clared  for  him  as  to  that  *,  and  the  mortgagors  joined  in  a  hoD< 

to  him  for  that  fum ;  and  Sir  James  Cockburne  and  Douglas  joino 

in  a  Bond  to  him  for  the   intereft*     Sir  James  Cockburne  aa< 

Douglas  had  various  money  tranfa&iens  with  Smith  fubfequent  t 

177c  ;  and  upon'A^j^  7th,  1788,  Smith  having  then  in  bis  handi 

befides  the  Scotch  mine  ilock,  and  the  joint  not^  of  the  partnen 

iVveral  bills  of  exchange  and  notes  delivered  by  them  to  him^  ai 

account  was  fettled)  and  a  memorandum  figned  by  all  partio 

that  the  balance  to  Smith  was  9246/.  13/.  7^.^  and  declaring 

that  that  fum.ihould  carry  intereft  from  the  ift  of  the  precedioj 

Cj£lober ;  and  that  the  feveral  bills  and  dock  {tt  forth  in  the  ac 

count  were  paid  to  Smith  at  fundry  times  b.y   the  partners 

<^  which,  when  paidj  are  to  be  pafled  to  the  credit  of  tbeir  jo^ 

<(  or  ieparate  notes  and  bills."     tJpon  this  occafion  no  notip 

^as  taken  of  the  mortgage  of  the  We^  India  eftate.     In  OSk 

ber  1788  Douglas  died.     By  indentures  of  March  i^  I7pi»  S* 

James  Cockburne^  in  confideration  of  500/.  lent  by  Jonesy  uztii 

ferred   to  him>  His  executor^)  and   admini(lrators>  all  the  faic 

2000  /•  Scotch  mine  flock,  and  the  joint  promifibry  note  of  Jpri 

25th,  i775>  and  a  bill  of  exchange  for  1575  /.,  dated -<4f/)ri/ dth, 

177;^  payable  three  years  and  a  half  after  date,  all  tlien  in  th< 

jioflcmon  of  Smith,  upon  truft  fubje^l  to  the  rights  of  Smithy  foi 

fatisfaftion  of  the  faid  500  /.,  and  all  other  fums  then  due  by  Sii 

Barnes  Cockburne  to  Jones ;  and  then  to  pay  the  furplus  to  Sii 

famesy  his  executors,  and  adminillrators.     Smith  having  obtained 

judgment  againft  the  drawer  and  indorfer  upon  two  bills  bn 

cooo/.  and  5^50/.  drawn  by  Ninian  Home  upon  Sir  James  Cock* 

Jumt  and  Douglas,  indorfed  by  Campbell,  and  delivered  by  Sii 

James,  Cockburne  and  Douglas,  to  Smith,  Home  gave  Smith  tea 

other  bills  and  notes  for  io,ooo/.»  and  by  indentures  of  S^temUr 

j6th,  1778,  Smith  covenanted  to  (land  pofleiTcd  of  the  principal 

(am  of  10,000 1.  feCured  by  the  Wefi  India  mortgage,  fabje£l  to 

tbe  payment  of  the  fecurities  fo  given  to  fainTfay  Home,  as  to  ooe 

9^ety  for  Horngy    his   executors,    and  adminiilFators ;  and  as 

to  the  other,  for  fuch  perfons  as  ihould  be  then  entitled  thereto^ 

tJpoB  thefe  bills  and  notes  Smith  received  4^00  /•  only ,  and  b; 

indentures  of  May  26th,  1787,  in  confideration  of  4200  A  p^ 

hhn  by  George  Hornt,  he  agreed  to  give  up  the  remaining  fectt- 

rities ;  and  affigned  the  remaining  5000/.  of  the  mortgage-monef 

fccured  upon  the  WeJ  India  eftate.    The  bill  was  brought  b^ 

Janes  againft  Smith  for  an  account  of  the  money  remaining  due  to 

the  defendant  in  refped  of  the  balance  of  the  account  of  May  ^tk^ 

1-778 }  and  that  on  payment  of  what  fliould  be  due  on  that  ao: 

count,  the  defendant  fliould  transfer  to  the  plainti£F  the  fum  of 

aooo  /.  Scotch  nuse  ftock,  and  deliver  up  the  joint  p^miflbry  note 

of  Sir  James  Cockiurme  and  J)ouglas  for  5000  /.  dated  Jpril  25t&i 

»775i  and  the  bill  of  exchange  of  Apnl  6^  17751  for  i575'* 

upon 


ipM  A€  ftvfis  of  the  indentares  of  March  tjgi,    Tt  was  ad^ 

fitted  by  the  anfwer,  that  it  was  agreed,  the  defendant  fliould 
xtda  die  fevetal  notes,  bills,  and  ftock,  fet  forth  in  the  accoant 
ifMsf  jA,  1 778,  by  way  of  mortgage  fo*  payment  of  the  ba* 
Inee  of  9246/.  13/.  jd,,  and  apply  the  lums  he  fhould  re* 
Me  00  account  thereof,  in  difcharge  of  that  balance ;  and  pay 
ik  fovplfvs  to  Sir  Jmus  Cockkurne ;  and  that  purfuant  to  tha< 
%neement  be  fubfcribed  af  memorandum  dated  May  7th,  1788, 
xbovledging  payment  of  the  faid   bills  and  dock  to  him: 
ktt  die  defendant  referred  to  the  memorandum  for  certainty  as  to 
it  dtte  and  contents.    The  anfwet  dated,  that  the  defendant  had 
ntdfcd  iotered  upon  the  Wejl  India  mortgage  only  to  Decembet 
I2di,  1776;  ^nd  he  claimed  intered  of  the  whole  lo^coo/.  from 
Ibtday  to  September  i6th,  1778  ;  and  from  that  day  he  claimed 
dteiotereft  of  a  moiety  of  that  fum,  and  of  fo  much  of  the  other 
iBoicty,  as  he  was  entitled  to  under  the  deeds  of  September  i6th^ 
177$,  to  May  26th,  1787 ;  and  fo  much  of  the  intered  of  the  lad 
nriecy  during  that  period,  as  he  was  not  fo  entitled  to,  and  ^he 
iMoeftof  the  whole  io,ooo/.  from  May  2(5th,  1787,  he  claimed 
Mtraftee  for  Nmariy  and  George  Horne,  and  Campbell '^  and  he  in* 
ttcA,  thit  the  fecuritiesj  the  redemption  of  which  was  fought  by 
Ac  bill,  could  not  be  redeemed  without  paying  thofe  arrears  of 
vtCRftupon  the  W^  India  mortgiage  ;  which  was  the  only  quef<« 
t»Q.   The  Mader  of  the  Rolis**-It  is  determined,  that  in  the 
t&  o(  two  mortgages,  both  mud  be  redeemed ;  but  as  to  fums^ 
adranced  on  other  fecurities,  a  mortgagor  cannot  tack  thofe  to  hia 
VKtgage,  and  iofid  on  a  redemption  of  the  whole.    Here  is  a 
iBoitgage,  in  which  Sir  James  Cochburne  is  one  of  three  mort-« 
|>gOR,  and  the  defendant  one  of  three  mortgagees :  afterwards9 
Ac  former  and  his  partner  pledge  with  the  defendant  bills  and 
wtnfor  payment  of  an  account  current  between  them,  of  which 
xomnt  the  money  doe  upon  the  mortgage  makes  no  part.    If 
tkj  were  depofited  exprefsiy  for  one  purpofe,  is  there  any  pre- 
tence to  fay,  the  money  was  advanced  upon  fecurity  of  the  mort- 
is;  aikl  that  he  would  not  have  advanced  any  more  money  but 
00  fecurity  of  the  mortgage  ?    I  could  not  permit  him  to  fay  that. 
What  confaiion  would  arife,  if  upon  a  bill  of  redemption  by  the 
Mortgagors  they  were  not  to  redeem  without  paying  what  was 
^%  upon  the  didind  tranfaclion  ^ith  Sir  James  Cochburne  and 
/%k.^    They  are  cranfadlions  totally  diuindl.     Nothing  haa 
lutppened  fince  to  make  any  variation.     This  is  not  a  cafe,  in 
wUdk  the  plaintiff  comes  to  take  out  of  a  mortgagee  the  legal 
(Sate  he  has  acquired ;  but  he  comes  to  have  thefe  perfonal  fe« 
mies;  the  debt,  for  which  they  were  pledged,  being  difcharged. 
The  whole  tranfadion  proves,  there  was  no  intention  of  tacking 
^  the  time ;  and  if  the  defendant  ever  could,  he  waived  it  in 
177^*  That  tranfadion  was  an  acknowledgment  by  him,  that  ht 
kd  the  legal  pofleffion  for  one  fum ;  and  then,  according  to 
Grm^, Parmer i {a)  he  cannot  fet  up  another.    Therefore,  thefe  (4)4 Burr, 
fccurkics  muft  be  delivered  over  to  the  plaintiff  on  paying  what  is  "ni'**r^* 
iwfpoD  ttant  aofbum  in  1778.     I  rather  tUoik  tbsc^feodant  651'.   ^^' 

C  4  ough^ 
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ought  to  haTC  his  cofts ;  for  it  is  not  a  frivolous  point  i  therefox^ 
let  the  account  be  dire^ed,  and  cofts  referved.j 
Abr.  Eq.  If  a  man  has  a  debt  owing  to  him  by  mortgage,  and  another  oi\ 

'*oJb^*****  bond  from  the  fame  perfon,  he  cannot  tack  diem  together  again(( 
(^)  la  Vera,  the  {a)  mortgagor,  but  he  (hall  be  let  into  a  redemption  without 
244-  ^(  >*  payment  of  both ;  becaufe  the  land  in  his  hands  is  chargeable  with 
morr^a'"^*  the  boud  pycn  at  law,  Apd  (4)  fincc  the  ftatutc  againft  fraudulent 
bimidfrnuit  devifes,  the  devifee  of  the  equity  of  re4eniption  is  in  the  famq 
pay  both  cafe  w\th  the  heir,  and  cannot  redeem  witboi^t  payment  of  both  | 
mon  *"1  becaufe  the  ftatute  makes  fuch  devife  void,  as  againft  creditorSa 
AnainPrec.  and  then  the  devifee  ftands  in  the  place  the  h^ir  muft  have  donc^ 
Chan.  419-   if  no  dcvifc  had  been  made. 

it  is  faid  by  \ 

jny  Lord  ChanceHoar*  that  if  a  furn  be  fecured  by  a  mortgage  of  lands,  the  mortgagor  fliall  oot  be  admit* 
tfid  t)  redeem  after  the  d^y  of  paymeot  it  iapftd,  without  pay  ng  likewife  all  that  it  doe  to  the  m^rggge^ 
on  notes  or  fiinple  contrad^ ;  but  that  it  is  otherwife,  if  fuch  fabfequent  debts  bad  been  fecured  by  bond* 
{h)  But  before  the  ftatutc,  the  derifee  of  the  equity  of  redemption  was  npt  obliged  to  ^y  both.  Abr. 
£q.  325.  Free.  Ch«  89. 

Prec.  Ch.         Alfo  it  hath  been  held,  that  if  the  heir  of  the  mortgagor  alien 

511.  Coie-     ^g  lands,  the  purchafer,  on  a  bill  brought  by  him  for  a  redemptioa 

^Mt,        ^^^^^  forfeiture,  ihall  not  be  obliged  to  pay  both  the  mortgage** 

money,  and  alfo  a  bond- debt  due  from  the  mortgagor ;  for  though 

the  heir  muft  have  paid  both  in  fuch  a  cafe,  yet  the  reafon  of 

that  is,  bc*caufe  the  heir  is  exprefsly  bound,  and  his  perfon  is  be* 

come  debtor,  and  not  the  lands,  and,  confequently,  the  lands  in 

the  hands  of  the  alienee  can  be  charged  with  nothing  but  what  is 

an  immediate  Hen  thereon,  which  the  bond  is  not. 

Prec.  Chp         So,  if  a  man,  pofTeiTed  of  a  term  for  years,  mortgages  it,  and 

s^^'  f^       dies  indebted  to  'the  mortgagee  in  a  bond-^lebt,  if  the  ezecuton 

^ings  a  bill  to  redeem,  he  muft  pay  both ;  becaufe  the  equity  o( 

redemption  of  the  term  is  aflfets  in  his  hands  i  but  if  he  alien  the 

equity  of  redemption  of  his  term,  though  he  (hall  be  anfwer^f 

able  for  the  value,  as  it  is  fo  far  a  devaftav'th  yet  the  purchafer 

(liall  be  charged  with  no  more  than  was  ia>mediately  borrowed 

upon  it.  « 

If  a  bill  is  brought  by  an  heir  at  law,  or  any-  other  perfon^ 
againft  a  mortgagee,  whereby  the  party  would  avoid  the  mort«r 
gage,  under  pretence  his  anceftor  was  only  tenant  for  life,  and  he 
feeks  for  a  difcovery  of  deeds  and  writings  to  avoid  the  title  of 
the  mortgagee,  he  (hall  never  have  fuch  a  difcovery,  unlefs  he,  \i^ 
bis  bill,  fubmits  to  confirm  the  title,  and  then  he  (hail. 
2  Chan.  Ca.  Father  tenant  for  life,  remainder  to  the  fon  in  tail ;  the  fathem 
*3?  Bromiey  piortgagcs  the  land,  and  dies ;  the  mortgagee,  by  a  rhird  h^nd^ 
»ond!"*  procures  the  fon  to  bonow  money  of  him,  as  tenant  in  fee,  on  % 
mortgage  of  the  premifes  :  this  (hail  not  enure  to  make  good  the 
monty  lent  the  father ;  for  though  the  mortgagee  hath  got  the 
legal  eftate,  yet  it  is  only  pledged  for  money  lent  to  the  fon,  and 
the  money  lent  to  the  father  was  on  another  eftate,  to  which  the 
fon  is  an  abfolute  ftranger ;  and  therefore  the  court  will  npt  com- 
pel the  fon  to  pay  the  debt  of  the  father,  from  whom  he  did  not 
plaim.  But,  if  the  tenant  in  tail  had  mortgaged  without  notice 
pf  ^e  ent^^  a;id  the  paongagee  had  got  the  deed  io(p  his  foS^i, 


cur* 


liil^efmty  would  not  compel  faim  to  dilcOfer  fuch  deed  to  o^iw 
Mvhbownpofleffion,  fince  his  eftate  arifes  upon  a  valuable 
Mfidentum,  and  the  heir  in  tail  claims  under  the  anceftor  who 
mk  the  mortgage!  efpeciallj  if  the  mortgage  work  a  difcon- 

pRBBCC* 

Sof  where  a  lunatickj  before  he  became  foch,  made  a  mort«  Vem.  i6»« 
of  a  good  part  of  his  eftate  for  50  /.,  and  the  committee  l^^^' 
this  mortgage,  and. took  up  3  or  400/.  more  upon  it;  ^  * 

}  Loid  CbanccUour  declared  the  mortgage  (hould  ftand  a  fecarity 

rdift5o/.  only. 

[A  mortgage  being  affignable,  a  purchafer  (hall  hold  it  againft  Wiiitanuv,' 

mtgBgor  &r  his  heirs  for  the  fum  due  on  the  mortgage,  al-  Springfield, 

^{h  he  bought  it  for  lefs  than  was  due,  or  for  lefs  than  it  islut  ^55! 
worth;  for  he  ftands  in  the  place  of  the  mortgagee  who  ^. 

',  and  who  might  have  given  it  to  him  gratis.  And  what 
dac  will  be  the  meafure  of  allowance,  not  what  was  given,  for 
might  be  more  than  it  was  worth  as  v/ell  as  lefs ;  and  he  that 
die  liazard  if  a  lofs  happens,  ought  to  have  the  benefit  in  cafe 

tans  to  advantage*    Thu8>  where  A.  mortgaged  his  lands  to  P>i'^i»«* 
and  C^  a  ftranger,  bought  the  intereft  for  lefs  than  was  due  ]^^n^U 

themortga^y  994  the  heir  of  the  mortgagor  brought  his  bill  Baker  v. 

lejcein,  the  que(|ion  yrap.  Whether  C.  ihould  be  allowed  more  K^ci>et, 
he  aauaily  paid  ?  And  the  Lord  Chancellour  faid,  that  this  |  ^**'"  ^ 
hid  neither  point  nor  edge,  for  there  was  no  colour  why, 
the  heir  ^ame  to.  redeem  |  he  ihould  not  pay  th^  whole  mo« 
doe  on  the  mortgage  :  for  that,  if  another  man  had  met  with 

godd  bargain,  there  was  no  equity  for  the  heir  of  the  mortgagor 

<ie{rrive  hina  of  the  benefit  pf  it,  ^nd  take  the  advantage  there«v 

himfelf, 

fi^t  where  a  man  dies  in  debt  and  under  feveral  incumbrances,  sVeot  353. 
Ifi  judgments,  ftatutcs,  mortgages,  ^c*  and  the  heir  at  law  'Vera.  49. 

js  in  any  of  them  that  are  of  the  firft  date ;  if  creditors,  who  ,  £^^'  c^ 

"^e  the  latter  fecpritiesj  prefer  their  bill,  the  incumbrances  Abr.  330.). 
;ht  in,  (hall  not  ftand  in  their  way  for  moie  than  the  heir  '  ^"^  '55- 
^ly  paid  for  them.  For  a  creditpr  has  equal  equity  with  a  pur- 
i^fcr,  and  the  taking  away  the  gain  of  the  latter  to  fupply  the 
^  of  the  former,  is  making  both  equal ;  and  therefore  the  gain 
lk  heir  would  make,  if  the  whole  money  due  on  the  incumbrance 
!*oe  allowed  him,  (hall  be  taken  from  him  to  make  up  the  lofs 
ff  the  other  incumbrancers  upon  the  eftate. 

So,  if  an  heir  at  law,  truftee,  executor,  or  agent,  compound  "^^^i  ▼• 
fchts  or  mortgages,  and  buy  them  in  for  lefs  than  is  the  due  upon  J^yJ.'^jj     , 
Wt^  he  (hall  not  take  the  benefit  of  it  himfelf,  but  the  creditors  i  Saik.  155* 
^  legatees  (hall  have  the  advantage  of  it;. and,  for  want  of  *  ^tk.  54. 
ti^ni,  the  benefit  (hall  go  to  thofe  entitled  to  the  furplus. 

And  where  a  mortgagor  in  fee  died,  and  the  mortgagee  bought  Baldwynv. 
JO  the  mortgagor's  vnfe's  dower,  it  was  decreed,  that  the  heir  of  ^^^J, 
^  mortgagor,  on  his  bringing  a  bill  to  redeem,  (hould  have  the  i5i.aottA. 
Pc^Kfit  thcTCof ,  on  this  principle,  that  the  mortgagee  is  but  a 
^%c  (bf  the  mortgagor  after  his  money  paid. 


L. 
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OB  X  KutcTs  mrt"  if  iryuiu  ta  whom  the  accoui) 

:c  jc  TTikffTTy  it  was  dctexmined  by  the  cc 

gerrnn  ihould  nor,  as  againft  a  f eal  j 

C3=i£r«  SB  lilowen  jaiie  jit  3znr  incnmbrance  bought  in  I 

W22C  ise  32UI  air  it^  wufaunt  as^^ird  to  what  was  a£tualfy 

E*  jn  ^car  jauJuiia  in  ax  oicnmbnnce  on  an  e&ate  chai 
wiih.  jminjua  :d  wummei  duldrsii^  he  ffaall  be  allowed  no  ft 

— *    *^aCT  what  he  ten^T  oatd  a:r  it. 

k  Eat  -£  an  oeir  jt  373iiE:e  buy  in.  taciimbrances  to  protefi  od 

tD  wttiuTL  !te  3  't^rnrf'T  gnrTtfd^  the  whole  money  due  fliaO 
allowed  oa  jganuit,  attbaagh  it  was  garchafed  for  lefs.^ 


4^. 


<f«  At  what  Tane  :he  Reikxnptiaii  muft  be. 

in  fce  iqwo  conditioni  thsi 

at  a  ^¥  be  Ihoold  re-ente 

pani  at  die  day,  the  cftate  was  g 

pkiijiiufj  accoidipg  to  the  rules  of  the  cc 

law,  very  «feuiie»  and  ^io  maJe  tt  neceflary  for  a  coaiN 

cqnky  to  incrrpctir.     For  thoo^  the  words  of  the  condition  b 

dowm  the  coatawdioii  at  csfluaoii  bw  to  die  payment  at  the  p 

ci£e  day;  yet  a  craft  b  fuppofed  between  the  mortgagor  \ 

■lortgagee,  that  in  cafe  the  pufiueut  be  afterwards  made, 

mong^guf  may  have  op  the  laiKis :  and  this  the  rather,  beca 

die  lauad  is  efteeuK^  only  a  plci%e  for  money,  and  it  would  b 

very  nnconicioiiable  thing;,  that  &  mortgagee  ihould  take  adv: 

t^e  fA  the  Mm-paymcBt  at  the  piecife  day,  when  lands. are  ge^ 

rally  pledged  but  for  half  raloe.    And  in  this  the  chancellot 

^ho  were  ecdeiaflkks,  were  more  generally  confirmed  from  \ 

reafonings  of  the  ciyiI  law  hereinbefore  mentioned. 

cfaaa.  Qu         But  thoDgh  a  redemption  has  been  allowed,  yet  no  time  1 

Chin.  Rep.   ^^^^  limited  when  the  fame  may  be.    But  when  a  man  comes 

97. 184.  *   at  an  old  handy  it  hath  been  fometimes  decreed,  that  the  p 

ao6.  Abr.     feflbr  (hall  account  no  farther,  than  for  the  profits  made  in  I 

314.^ '  ^*      *^^*^  tim^y  to  difcoorage  the  ftirring  in  fuch  dormant  titles.   Ho 

aytni.377.  ^^tXy  it  is  the  common  doArime  in  the  courts  of  equity,  that  th( 

is  no  time  limited ;  for  it  is  not  within  the  ftatute  of  iimitatioi 

and  the  courts  of  equity  are  tender  of  fettlix^  any  fet  time  \  i 

cai 


anao  can  never  beinjuxcdt  if  be  receives  priactpdt  kil^ 

and  coils  ^  and  the  pioprietor  ia  usjured,  if  he  parte  witk 

under  the  true  value.   Sometimes)  indeed,  the  court 

ialloved  length  of  time  to  be  pleaded  in  bar,  where  the  mort« 

efiate  hath  defceaded,  as  a  fee,  without  entry  or  claim  from 

[iKrtg^ori  and  where  the  foSlsSfx  would  be  entangled  in  m 

[Kconat* 

therefore,  at  a  rehearing  before  my  Lo^d  Keeper,  aOafted  iVeot.  340. 
ijfttftice  Vaugkan  and  Turner^  concerning  the  redemption  of  |^^* 
;,  which  had  been  made  above  forty  yean,  my  Lord 
declared,  that  he  would  not  relieve  mortgages  after  twenty 
i^for  that  the  ftatute  of  limitations  did  adjure  it  reafonable 

the  time  of  one's  entry  to  that  number  of  years,  unk6  . 
wt  fome  particular  circumftances  that  may  vary  the  Ordinary 
\\  as,  infunts,  femes  covert,  (5*^ .,  who  are  provided  for  by  the 
ftatttte;  though  thefe  matters  in  equity  are  to  be  governed 
Aecourfe  of  the  court,  and  it  is  beft  to  fquare  the  rules  of 
as  aear  the  rules  of  reafon  and  law  as  may  be. 
Ul  was  exhibited  to  redeem  a  mortgage ;  to  which  the  do-  '^c™*  4i<% 
demurred  {a) ;  becaufe,  by  the  plaintiff's  own  (hewing  it  h^^. 
i  the  mortgage  was  (ixty  years  old  :  but,  upon  argument,  [(«)  whe. 
tdcawner  was  orer-ruled  ;  becaufe  it  was  charged  in  the  Inll,  ch«;ienfth 
die  mortgagor  agreed  the  mortgagee  (hould  enter  and  hold  ^^"*^^|y 
k  was  ^tisfied,   which  is  in  the  nature  of  a  {k)  Weljb  vuta^of  * 

[c  bywtyof 

demurrer, 

'V.  Tncf,  and  Bdcfa  f .  Harvey,  3  P.  Wins,  note  (B).  Frazer  t.  Moor»  Bnnb.  54.    Saoodot 

I  Ch.  Ca.  184.     Asf>s  V.  Pickerell,  3  Atk.  2^.5.     Becklbfd  t.  Clofce,  cited  in  f  Br.  Ch.  Rep. 

£^!  T.  BudMiian«  1  Vex*  jun.  S3«]     [fi)  In  a  conreyaoce  by  Jeafe  and  relcafe  there  was  a  pro* 

itbtsfil,  bis  heirs  or  afllgns,  fliouid  pn  Michaelmas  day  then  next  en  filing,  or  any  other  Michael* 

%  fafiowing,  pay  to  B»  bit  heirs  or  afllgns,  the  fum  of  300/.  (the  morcgage-money),  and  aU 

B  «f  leat  or  isteieft  which  ihould  be  then  doe,  then  the  find  coDveyance  was  to  ceafe,  without 

r*lha  coTtaant  for  payment  of  the  money  :  this  was  held  to  be  a  Welih  mortgage,  being  in  nature 

^ODfidocal  purchafe,  fubjed  to  be  defeated  on  payment,  by  the  mortgagor,  or  hfs  heirs,  of  the  fun 

'^between  them  at  any  Michaelmas  day,  at  the  eledion  of  the  mortgagor,  or  his  heirs ;  and  that 

I  aa  ererlaSing  fub&fting  right  of  redemption,  defcendible  to  ihe  heirs  of  the  mortgagor,  the 

'coBid  not  be  forfeited  ac  law,  like  other  mortgages ;  and  this  was  faid  to  be  a  common  praAiceia 

^  (pfooECdbg  fiom  their  pride,]  being  done  with  a  defign  to  keep  the  ^ftau  for  tver  in  their  family. 

Cbaa.413,414. 

Mm  in  1699,  having  borrowed  50/.  of  J?.,  conveyed  feveral  Yates  ▼. 

to  die  ufe  of  B.  and  his  heirs,  until  he  (hould  have  te-  f  ]J3^*Va. 
^by  the  rests  and  profits  thereof  the  50/.  with  intereft,  and 
(idler  fums  by  him  advanced  to  the  mortgagor  \  and  after  pay* 
^byfiich  rent  of  the  50/.,  and  all  fuch  fums  as  (hould  be  ad« 
f^f^  then  to  the  uie  of  A.  for  life,  with  remainder  over.  No  ap- 
P^Q  was  made  to  redeem  until  1740 ;  and  it  was  held,  on  a 
ffj^n,  whether  this  mortgage  might  be  then  redeemed,  that  the 
^^  was  then  a  redeemable  intereft,  and  that  no  bar  arofe  front 
*Vl^of  time.  For  it  was  faid,  that  this  differed  from  a  com- 
Mi  nottgage^  this  being  a  conveyance  of  the  inheritance,  for 
'T^^^tht  money  lent,  or  any  other  fum  advanced  by  the  mort- 
9^  ia  tni(t  that  the  mortgagee  (hould  continue  in  pofleflion 
ribj  pereeptttui  of  the  rests  amd  profits,  he  ihould  be  facisiiedy 

the 


s  i:  xnaor  bfdtpt  ;  att 


'  it  Jit,  f  1  Jii  il  ia  ^y  ano 
Bignt  at  cfcAoii 

!ntti  a  cjuuil  Ox  od 
at  d^^x^  skI  to  1 

ofKai 

iuiLLJ^uiy  in  the  pttxcd 


^jfiaued,  Of*  pcfccptiOil 
Boic^i^Qe  had  coottoj 

'f JUIH'    ok 

H-%  m  confio 

ini 

1b«U  he  Toifl,  wbi 

■ummibraDars^  or  afigns,  (boi 

%n  ^^'bar  jt  Zf^smotmy  gov  vHs  y.»  cr  his  hci 

imt  jf  3CC  .  .'*  MML  .z  wss^  x^paed  W  cbf  indenture,  o 

•famiK  rcinr-.v-  rss  ."ar? t  rent  of  the  pTemifia 

wzta  X  T^^rv^  2:  vcii:fu  ^-^^^^^^  was  delivei 

^%  an  canudencsn  of  2300  A  paid 

TTxntcd  iaii  ^mneiiesl  rte  praxKici  comprifed  in  the  forn 

rc^i;^^  aaiy^'nrr  wrca.  cocrs^  zd  oizn^  hib  ^dis  and  affigns,  2 

csiKsuxncii  diar*  vMKver  IPl  draoi^  ^nre  to  him,  his  heirs 

adLrt?*  sfc^Hsea  sxcntas  nccicr  by  ustxr  in  writiag>  requiri 

paraear  »cr  ric  ijrc  *-»  H.^  his  Lrirs  or  afgns,  ihouid  pay  t 

£i.-TK  widk  incerei  wiiiiia  ci^atsr:  nocths  after  fuch  requeil ;  ai 

WT*  was  in  Iio?  man»T  kt  m3>  pod^t&oa  of  the  laft-mentioned  pi 

xsiiH  ;  a  bdi  rbr  leiempcbn  bcoo^ar,  after  the  lapfe  of  one  hundr 

years,  was  dii-ni^ed^  aai  that  tkcree  {or  dihntffion  affirmed  inti 

Uouie  of  liDrds. 

r^r'taoTT.         T%l>ere  a  bul  was  to  redeem  a  mortgage  made  in  1642,  it  a 

Cv^^Tf.^    peared  tbc  mortgagee  entetcd  in  1650,  and  there  were  thn 

ft\  oa.  i . , .  ^f^^nss  oQ  the  deiendam's  pan,  and  four  on  the  part  of  the  plaii 

tIdFi  but,  the  length  6i  time  bdng  anfwered  for  the  greateft  pa 

by  infancy  or  coverture,  and  an  account  having  been  made  op  t 

the  mortgagee  on  a  bill  brought  by  him  in  1686,  to  foreclofe,  tt 

court  decreed  a  redemption  aqd  an  account  from  the  foot  of  tl 

account  in  i686. 

ABoa,  Where  a  mortgage  was  made  in  1713,  and  the  clerk  to  d 

%  Atk.  333.  folicitor  for  tbc  mortgagor,  in  order  to  pay  off  the  mortgage,  f<^ 

tk 


CPortgas?*  93 

^» account,  in  1730,  of  what  was  due  for  principal  and  inte-» 

rJDd  no  (artlier  proceedings  were  had  ^  yet  that  was  held  by 

Hariwicke^  on  application  iu  1742^  to  fave  the  right  of  re- 

Qortgage  was  made  to  A.  in  the  year  1639,  to  indemnify  iVern.4it. 
japioft  debts  for  which  he  was  engaged  for  the  mortgagor ;  ^^'*  |4.* 
the  year  1649,  he  entered  into  the  mortgaged  premifesi  j^nvr'^ 
poflei&on,  and  afterwards  conveyed  away  fcveral  parts  of  Tnrflcr. 
iged  premifes  to  feveral  peribns  \  and  feveral  fales  and 
itttkments  had  been  made  of  them.  In  the  year  16639  a 
bfought  to  redeem ;  but  all  the  aifignees  were  not  parties ; 
deaee  to  account,  and  a  report  made,  and  exceptions  takea 
report ;  and  fo  it  refted  for  about  eighteen  years  ;  and  thea 
bill  was  brought ;  and  another  decree  to  redeem  ^  but  no 
itionupon  it  from  the  year  1676  till  1697,  and  then  the 
haYing  porchafed  the  equity  of  redemption  of  thofe 
[mttr  alia)  from  the  heirs  of  the  mortgagor,  brought  his  bill 
:m.  The  objeAions  againft  it  were  the  length  of  time, 
ly  derivative  titles  that  had  been  made,  and  when  no  fuit 
[4kpeDding,  and  the  difficulty  of  taking  the  account*  To 
it  was  anfwered,  that  there  had  been  frefli  purfuits,  and 
difficulty  of  the  account  had  been  occafioned  by  the  mort- 
themfelves,  and  that  there  were  infants  in  the  cafe.  My 
Keeper  held,  there  ought  to  be  no  redemption  \  and  that 
of  time  excufes  the  mortgagee  for  taking  the  eflate  as  hia 
and  ufing  it  accordingly ;  and  none  that  have  come  under 
ire  done  amifs ;  and  though  there  were  infants  in  the  cafe^ 
time  having  begun  on  the  anceilor,  it  (hall  run  even  upoa 
Its,  as  it  is  at  law  in  the  cafe  of  a  fine  \  and  there  is  one  great 
ioo  to  a  redemption  in  this  cafe,  that  it  does  not  appear  that 
lintiff  paid  any  thing  for  this  equity  of  redemption,  only  had 
)wn  into  his  bargain, 
plaintiff's  grandfather,  in  the  year  1686,  had  made  a  Abr.  E^ 
ige  of  the  eftate  in  queftion,  which  was  proved  to  be  about  3i5- 
|or  ten  pounds  ^rAxrfM/i»,  for  fecuring  about  100/.  In  the  Socnce, 
1696  this  mortgage  was  affigned  over  to  the  defendant ;  who 
rment  was  then  let  into  pofleffion,  and  had  continued  fo 
iincc,  and  was  now  about  ninety  years  of  age :  the  mortgagor 
'feveral  years  (ince,  leaving  the  plaintiff's  father  his  eldeft  (on 
Heir  of  full  age,  who  likewife  died  in  the  year  17 14,  leaving 
plaintiff  his  eldeft  fon  and  heir,  then  about  twelve  years  of 
l>  who  brought  this  bill  for  an  account,  and  to  be  let  into  a 
>donof  the  eftate  in  queftion  \  of  which  the  defendant  had 
in  pofleffion  thirty-three  years,  and  fo  was  greatly  overpaid 
prmcipal  and  intereft.  But  my  Lord  Chancellour  difmiffed 
iUl;  and  ordered  it  to  be  entered  down  as  one  of  the  reufons 
difmiffing  the  bill,  that  the  plaintiff  had  no  remedy  by  eje£l- 
B^ot  at  l^w,  CO  recover  the  poffeffion^  being  barred  by  the  ftatute 
^  limitations ;  and  he  thought  that  a  reafonable  guide  for  this 
^^  to  follow,  as  to  the  redemption  in  equity  \  and  though  the 
fUotiff  was  an  infant  at  his  father's  death,  yet  the  computa^on 

of 


94  90<atgti^. 

•Ai  tvMiity  of  time  began  long  before,  when  there  was  to  iafiincj  in  the  cale^ 
Tcan  poffef-  ^jj J  therefore  will  run  on  a?ainft  infants  after  •.    ^ 

fionwiUlMr  ^  ^ 

«i  entry  or  ejedmeiit)  unkfs  in  cafes  of  infancy^  coverture^  imprifomneBt,  or  being  tieyond  &a  (but  not 
ahfconding)>  fo  will  it  bar  a  redemptioo,  Jenner  v.  Tracy.  Belch  ▼.  Harrey,  3  P.  W.  ^8^.  After  llie 
4SlabUity  rcoioved,  ten  years  ftould  be  the  rule  in  efttity,  ■•  k  ic  ta  ihc  pfovilb  hi  thtf  ftatutt  •£  UmiC'rf 
atfoAi.    Ptr  Talbot»  C  ihU. 

Ordev.  [A^y  ^  of  the  mortgagee,  by  which  he  acknowledges   the 

s«nW^s«L   tranfadlion  to  be  a  mortgage  within  twenty  years,  will  take  the 
S^tfl         cafe  out  of  this  mle;  as,  by  devifing  the  money  in  cafe  the 
mortgage  (houk)  be  redeemed,  or  exhibiting  a  bill  to  foredofe* 

So,  a  man,  taking  notice  by  a  will,  or  any  other  deKberate  aO, 
that  he  is  a  mortgagee,  will  take  the  cafe  out  of  the  rule  that  ia 
mortgagor  Ihall  not  redeem  after  forty  years. 
ftrryT.  A  furrender  was  made  by  P.  to  M,,  the  reconveyance    to 

MarftoD»      j^  to  fuch  ufcs  as  P.  fliould  dired,  or  to  himfdf  in  fee.    There 
Cbn.'397^*  ^•^  ^  fubfcqucnt  furrender  to  the  ufe  of  himfelf  for  life,  re- 
mainder to  his  wife  for  life,  remainder  to  M,  in  fee,  fub^ 
je(k.  to  the  trufts  of  the  former  conveyance.     Under  thefe 
conveyances  P.  enjoyed  the  -eftate  without  paying  intereft  un- 
til the  year  1751,  when  he  died,  and  after  his  death  his  wife 
enjoyed  in  like  manner  during  her  life.    In  the  year  1751,  upon 
the  deceafe  of  th^  hufband,  part  of  die  premifes  were  fold,  and 
the  wife  joined  in  the  conveyance.    She  dying  foon  after,  A£* 
took  pofleflion,  and  held  the  fame  without  any  account  to  1765, 
"and  from  thence  to  1779  no  ad:  was  before  the  court  to  ihew 
under  what  title  M.  held.    In  1776  a  bill  was  filed  to  redeem^ 
In  the  firft  anfwer  put  in  1780,'  M»  denied  that  he  held  as  a 
mortgagee,  and  claimed  to  hold  by  title  under  the  fecond  deed^ 
In  the  fame  year  the  converfation  pafled,  which  was  confidex^  as 
a  declaration,  that  M.  held  only  as  a  mortgagee.     It  was  a  coof-' 
verfation  between  the  fon  of  P.  and  Jf  .,  in  which  M,  aflced  the 
fon,  why  his  father  did  not  pay  the  money;  to  nvhicb  be  anfivered^  Af- 
'  €auje  he  was  Jo  poor  that  be  could  not  pay  it.     The  reply  rf  M.  to  this 
noasy  he  was  ready  to  fettle  the  matter  without  fuit.     Alt  amended 
bill  was  afterwards  filed,  and  the  caufe  was  heard  at -the  Rolls, 
and  on  the  above  evidence  being  read,  a  redemption  was  decreed* 
But,  upon  appeal  to  the  Chancellour,  the  decree  was  reverfed,  on 
the  ground  that  the  fecond  conveyance  muft  have  been  in  confd- 
quence  of  a  new  agreement,  not  a  mode  of  keeping  up  the  mort-» 
gage  ;  as  otherwife  the  mortgagee  would  have  got  the  equity  of 
redemption  for  nothing,  and  the  P/s  would  have  eftates  for  life^ 
fubject  to  the  mortgage  money,  which  was  more  than  they  were 
worth :  the  words  **  fubje£l  to  the  trufts"  muft  therefore  mean, 
«*  fubjeft  to  the  life  eftates  of  the  mortgagor  and  his  wife."    Then 
if  it  was  confidered  as  matter  of  title,  the  rule  did  not  apply.    If 
ilf.'had  been  the  furrenderor,  (which  he  ought  to  have  been)  it 
could  not  have  been,  that  a  converfation  fiiould  defeat  a  clear  ad. 
Then  there  was  evidence  of  a  clear  pofleflion  in  P.  and  his  wife. 
After  her  death  the  MJs  took  the  eftate,  and  treated  it  as  their 
own..  On  the  whole  the  Chancellour  was  of  opinion,  that  the  fur- 
render was  an  inftrument  of  title  \  and  the  decree  was  reveried. 

So, 


%  vbcK  a  bill  was  demarred  to,  becaufe  it  was  to  be  reliered  white  v. 
ipoil  a  mortgage  after  fortj-one  yearsy  yet»  on  a  promife  being  !t'^^* 
that  tbi  mortgagor  ihould  be  at  liberty  to  redeem  after  23s.  * 
feven  years,  the  demurrer  wasdifaUowed;  becaufe>  though 
i-coe  years  had  pafled  fince  the  mortgage,  yet  but  fourteeil 
dapfed  after  the  time  agreed  fer  redemption. 
,S^  t  mortgage  was  decreed  to  be  redeemed  upon  the  foot  of  Conwtyn 
account  ftated  previous  to  the  mortgagee's  entering  upon  the  si>^>mptoR, 
mifes,  notwithftanding  he  had  been  in  pofleffion  forty  years;  ca.  309.*^* 
littfband  of  the  heir  of  the  mortgagee  having  entered  into  an  Vin.  voL  5. 
eaneot  with  the  heir  of  the  mortgagor,  about  feven  years  before  P*  ^^5* 
bill  for  redemption  came  to  a  hearing,  for  the  purchafe  of  the  ca.  Abr.  ^* 
itf  of  redemption.     For  although,  for  reafons  fufficiently  eri*  59^*  c**  <^ 
cafe,  the  court  refufed  to  decree  a  fpecifick  performance  73**  Ca.  «• 
agreement,  yet  it  feems  to  hare  been  confidered,  as  an  ad*- 
by  the  mortgagee,  that,  at  that  time,  he  conceived  the 
[or  had  a  right  to  redeem,  which,  occurring  within  feven 
6f  the  time  of  exhibiting  the  bill,  brought  this  cafe  within 
leafomng  of  ^hat  immediately  preceding. 
ITpon  the  fame  principle,  a  redemption  was  decreed  upon  a  Palmer  «/«/• 
"iicd  fifty-five  years,  after  the  original  mortgage,  and  forty-  ▼•Jac^tfon 
a  years  after  the  mortgagee  got  into  pofleflion,  after  five  cjedi-  p^i*  c*.^ 
brought  to  defeat  his  eftate  by  a  title  paramount,  and  after  194. 
by  four  different  anfwers  to  come  to  an  account  upon  the 
of  the  mortgage,  and  to  redeem.    For,  the  non-redemption 
^duty-eight  years  of  the  rime  elapfed,  being  accounted  for,  by 
KUf  been  occupied  in  difierent  fuits  brought  by  the  contending 
a  period  of  feventeen  years  only  had  run  out  between 
tiaie  of  fettling  that  difpute,  and  the  exhibiting  the  bill  to 

And  if  the  mortgagee yZ/^m/V  to  be  redeemed,  time  will  be  no 

f.  Thus,  where  a  bill  was  brought  to  redeem  after  the  mort-  Proaor  r. 

bad  been  in  pofleffion  from  1707  to  1732,  the  year  in  which  ^^^» 

bill  was  filed  ;  and  the  defendant  (it  being  a  family  affair)  *^^.  '    *'* 

cd  by  his  anfwer  to  be  redeemed,  notwithftanding  the 

of  time ;  Lord  Hardwkke^  though  he  faid  he  faw  no  colour 

rtlie  redemption,  yet,  on  the  defendant's  fubmiffion,  decreed  an 

tt  of  what  was  due  for  principal,  intereft,  and  cofts,  and  di- 

the  plainrifF  to  pay  the  fame  in  fix  months  after  the 

's  report,  or,  in  default,  the  bill  to  be  difmified  without 

Time  will  be  no  bar,  if  the  mortgagor  remain  in  pofTeflion.  Raktftraw 
a  perfon  had  chambers  in  Grafs  Inn,  and  mortgaged  them  J-  ?  p^*J^L 
1687,  but  continued  the  poiTeffion  till  1700 ;  at  which  time  an  ^^J  Mofeiyi 
^  r  rf  the  Bench  was  made  to  deliver  pofleffion  of  the  mortgaged  190. 

^fc8  to  the  mortgagee ;  upon  part  of  which  he  entered ;  but, 

'^the  other  part,  the  mortgagor  continued  in  pofTeffion  till 

^8,  when  he  died,  leaving  the  plaintiff  an  infant,  who  came  of 

in  1714.     From  the  death  of  the  mortgagor,  the  mortgagee 

poffcflion  of  the  whole.     A  bill  was  brought  to  redeem  in 

6,  and  it  was  fo  decreed  at  the  Rolls,  and  the  decree  wa»  af- 

by  Lord  ChanccUour  A7«^,  who  faid  notliing  was  more 
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dear  than  that,  if  tbe  mortgagor  was  in  pofleffion  of  any  )>irf^ 
he  (hould  be  admitted  to  redeem  tbe  whole ;  for  part  of  the  cbam^ 
bers  he  might  redeem  as  being  in  pofleflion  thereof^  and  part  he 
cbuld  notj  feparately  from  the  whole;  therefore  he  (hould  redecna 
the  whole.  IC  the  mortgagee  were  in  pofleflion  for  20  years^  and 
no  intereft  paid»  there  (hould  be  no  redemption  allowed.  In  thi^ 
cafe  the  mortgagor  was  in  poiTcffion  of  part  till  1708 ;  from  170S 
till  I7i4>  the  plaintiff  was  an  infant^  fo  that  was  aecounted  for> 
and  from  that  time  it  did  not  amount  to  20  years,  j 

7*  Of  the  Manner  of  Redeeming  and  Foteclofing. 

The  methods  of  redemption  and  foreclofing  being  <lilatory^  ex- 
pehfive,  and  inconvenient^  not  only  to  the  mortgage  but  alfo  to 
the  mortgagor,  the  fame  feemsnow  remedied  by  the  7  G.  2.  c.  20.^ 
which  reciting,  that  whereas  mortgagees  frequently  bring  a&ions 
of  ejeAment  for  the  recovery  of  lands  and  eilates  to  them  mort* 
gaged,  and  bring  a&ions  on  bonds  given  by  mortgagors  to  pay 
money  fecured  by  fuch  mortgages,  and  for  performing  the  cove<»  i 
nants  therein  contained ;  and  likewife  commence  fuits  in  his  ma-  ^ 
jedy's  courts  of  equity  to  foreclofe  their  mortgagors  from  redeem- 
ing their  eftates  i  and  the  courts  of  law,  where  fuch  ejeAments 
are  brought,  have  not  power  to  compel  fuch  mortgagees  to  accept 
the  principal  money,  and  intereft  due  on  fuch  mortgages,  and 
coftty  or  to  ftay  fuch  mortgagees  from  proceeding  to  judgment 
and  execution  in  fuch  a£lions,  but  fuch  mortgagors  muft  have  re^* 
courfe  to  a  court  of  equity  for  that  purpofe  ;  in  which  cafe  the 
courts  of  equity  do  not  give  relief  until  the  hearing  of  the  caufe  ; 
for  remedy  thereof,  and  to  obviate  all  obje£lion$  relating  to  the 
fame,  it  is  enacted,  <<  That  where  any  adlion  (hall  be  brought  on 
<'  any  bond  for  the  payment  of  the  money  fecured  by  fuch  mort- 
gage, or  performance  of  the  covenants  therein  contained  i  ot 
where  any  a£lion  of  eje£tment  (hall  be  brought  in  any  of  his 
majefty's  courts  of  record  'at  Weftminlier^  or  in  the  court  of 
fef&ons  in  Wales^  or  in  any  of  the  fuperior  courts  in  the  coun- 
ties palatine  of  Chefter^  Lancajlery  or  Durham^  by  any  mort- 
gagee or  mortgagees,  his,  her,  or  their  heirs,  executors,  ad*^ 
miniftrators  or  afTigns,  for  the  recovery  of  the  poffedion  of  any 
mortgaged  lands,  tenements,  or  hereditaments,  and  no  fuit  (hall  ^ 
be  then  depending  in  any  of  his  majefty's  courts. of  equity,  in 
that  part  of  Great  Britain  called  England^  for  or  touching  the 
<<  foreciofmg  or  redeeming  fuch  mortgaged  lands,  tenements,  or 
<<  hereditaments ;  if  the  perfon  or  perfons  having  right  to  redeem^ 
*<  fuch  mortgaged  lands,  tenements,  or  hereditaments^  and  who' 
<<  (hall  appear  and  become  defendant  or  defendants  in  fuch 
*<  a£lion,  (hall,  at  any  time  pending  fuch  a£tion,  pay  unto  fuch 
mortgagee  or  mortgagees,  or,  in  cafe  of  his,  her,  or  their  re* 
fufiil,  (hall  bring  into  court,  where  fuch  adion  (hall  be  depend* 
ing,  all  the  principal  money  and  intereft  due  on  fuch  mort-.  4 
gage,  and  alto  all  fuch  cofts  as  have  been  expended  in  any  fuit 
or  fuits  at  law  or  in  equity,  upon  fuch  mortgage,  (fuch  money 
for  principal;  intereft,  and  coftsj  to  be  afcettained  and  com-^ 
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^  pofed  by  the  court  where  fuch  af)ion  is  or  (hall  be  depending^ 

*  or  by  the  proper  oiScer  by  fuxrh  court  to  be  appointed  for  that 

•  psrpofe,)  the  money  fo  paid  to  fuch  mortgagee  or  mortgagees, 
*  *  or  brought  into  fuch  court,  fhall  be  deemed  and  taken  to  be  in 
^  *|  full  iat]sfa£Hon  and  difcharge  of  fuch  mortgage ;  and  the  court 

•  ihall  and  may  difcharge  every  fuch  mortgagor  or  defendant  of 
i  *  and  from  the  fame  accordingly ;  and  (hall  and  may,  by  rule  or 

•  rales  of  the  fame  court,  compel  fuch  mortgagee  or  mortgagees, 
"  at  the  coftfs  and  charges  of  fuch  mortgagor  or  mortgagors,  to 

*  aiSgn,  furrcnder,  or  reconvey  fuch  mortgaged  lands,  tenemenrsy 
^  and  hereditaments,  and  fuch  eftate  and  intered,  as  fuch  mort- 
^  pgee  or  mortgagees  have  or  hath  therein,  and  deliver  up  all 

^  deeds,  evidences,  and  writings  in  his,  her,  or  their  cuftody,  re- 
^  iating  to  the  title  of  fuch  mortgaged  lands,  tenements,  and  he- 

*  redicaments ;  and  fuch  mortgagor  or  mortgagors  who  (hall  have 
■  paid  or  brought  fuch  monies  into  the  court,  his,  her,  or  their 

bdrs,  executors,  or  adminiftrators,  or  to  fuch  other  perfon  or 
pcrfons  as  he,  (he,  or  they  (hall  for  that  purpofe  nominate  or 
appoint.** 

i2,  <<  ^nd  where  any  bill  or  bills,  fuit  or  fuits  fhnll  be  filed^ 
commenced  or  brought,  in  any  of  his  Majefty's  courts  of  equity 
in  that  part  of  Great  Britain  called  England^  by  any  perfon  or 
pcrfons  having  or  claiming  any  edate,  right,  or  intereft  in  any 
linds,  tenements,  or  hereditaments,  under  or  by  virtue  of  any 
mortgage  or  mortgages  thereof,  to  compel  the  defendant  or  de- 
fendants in  fuch  fuit  or  fuits,  (having  or  claiming  a  right  to 
itdeem  the  fame)  to  pay  the  plaintiff  or  plaintiffs  in  fuch  fuit 
or  fuits  the  principal  money  and  intereft  due  on  any  fuch 
mortgage,  or  the  principal  money  and  interefl  due  on  fOch 
''^^g^gc,  together  with  any  fum  or  fums  of  money  due  on 
any  incumbrance  or  fpecialty,  charged  or  chargeable  on  the 
equity  of  redemption  thereof  5    and,   in  default  of  payment 

•  thereof,  to  foreclofe  fuch  defendant  or  defendants  of  his,  her,  ot 
'^  their  right  or  equity  of  redeeming  fuch  mortgaged  lands,  tene- 
*racnts,  or  hereditaments;    fuch  court  and  courts  of  equity 

*  where  fuch  fuit  or  fuits  fhall  be  depending,  upon  application  ' 
f  made  to  fuch  court  by  the  defendant  or  defendants  in  fuch  fuit, 
rwing  a  right  to  redeem  fuch  mortgaged  lands,  tenements,  or 

*  ""cditaments,  and  upon  his  or  their  admitting  the  right  and 
'  of  tl^e  plaintiff  or  plaintiffs  in  fuch  fuit,  may  and  fhall,  at 
_.  time  or  times  before  fuch  fuit  or  caufe  (hall  be  brought  to 
bearing,  make  fuch  order  or  decree  therein,  as  fuch  court  or 
cottrts  might  or  could  have  made  therein,  in  cafe  fuch  fuit  or 
tanf(5,had  then  been  regularly  brought  to  hearing  before  fuch 

'•court  or"  courts  J  and  all  parties  tcT  fuch  fuit  or  fuits  fhall  be 

bound  by  fuch  order  or  decree  fo  made,  to  all  intents  and 

purpofcs,  as  if  fuch  order  or  decree  had  been  made  by  fuch 

court  at  or  fubfequcnt  to  the  hearing  of  fuch  caufe  or  fuit; 

I .  any  ufcgc  to  the  contrary  thereof  in  any  wife  notwithftand- 
"ing."       I  '         ' 
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§3.  Provided  always,  "  That  this  afl:,  or  any  thing  herein  con* 
**  tamed)  fliall  not  extend  to  any  cafe,  where  the  pcrfon  o^  per- 
**  fons,  againd  whom  the  redemption  is  or  fhall  be  prayed,  fliall 
•^  (by  writing  under  his,  her,  or  their  hands,  or  the  hand  of  his, 
•*  her,  or  their  attorney,  agent,  or  folicitor,  to  be  delivered  before 
**  the  money  (hall  be  brought  into  fuch  court  at  law,  to  the  at- 
**  torney  or  folicitor  for  the  other  fide)  infift  either  that  the  party 
*'  praying  a  redemption  has  not  a  right  to  redeem,  or  that  the 
•*  premifes  are  chargeable  with  other  or  different  principal  funis 
**  than  what  appear  on  the  face  of  the  mortgage,  or  fliall  be  ad- 
•*  mitted  on  the  other  fide  i  nor  to  any  cafe  where  the  right  of 
**  redemption  to  the  mortgaged  lands  and  premifes  in  queflion, 
•«  in  any  caufe  or  fuit,  fliall  be  controverted  or  queftioned,  by  or 
'<  between  different  defendants  in  the  fame  caufe  or  fuit }  nor 
<*  fliall  be  any  prejudice  to  any  fubfequent  mortgagee  or  mort- 
*<  gagees,  or  fubfequent  incumbrancer ;  any  thing  m  this  act  to 
**  the  contrary  thereof  in  anywifc  notwith (landing/* 

[On  a  bill  brought  to  redeem  a  mortgage  of  long  flianding,  an 
objeflion  was  made  for  want  of  parties  \  namely,  that  as  there  had 
been  an  abfolute  conveyance  made  of  this  eftate  by  the  mortgagee 
without  any  claufe  of  redemption,  with  feveral  limitations  over, 
the  perfons  in  remainder  under  this  conveyance  ought  to  have  been 
parties.  Et  per  rwr/af/i— When  a  mortgagee,  who  has  a  plain  re- 
deemable Intereft,  makes  feveral  conveyances  upon  truji^  in  order 
to  entangle  the  affair,  and  to  render  it  difficult  for  a  mortgagor 
or  his  reprefentatives  to  redeem,  then  it  is  not  necefiary  that  the 
plaintiff  fliould  trace  out  all  the  perfons  who  have  an  interefl:  in 
fuch  trufls  to  make  them  parties.  But,  where  the  redemption  de- 
pends upon  equitable  circumllances,  and  the  plaintiff  is  not  in  the 
common  cafe  of  redemptions,  and  where  the  mortgagee  in  fee  has 
made  an  abfolute  conveyance  with  feveral  limitations  and  remain- 
ders over,  the  decree  cannot  be  complete  without  bringing  at  lead 
the  firft  tenant  in  tail  before  the  court. 

if,  the  elder,  and  A^  the  younger  (his  fecond  fon)  by  furrender, 
conveyed  the  reverfion  of  copyhold  eftates  (after  the  deceafe  of 
H.  the  elder)  to  B.  in  fee,  fubjcft  to  redemption  on  the  payment 
of  30  /.  and  intereft,  and  i?.  was  admitted  tenant  to  the  land. 
The  eftate  was  afterwards  charged  with  a  farther  fum  lent  to  //. 
the  elder,  and  H*  the  younger  by  B.  Then  if.  the  younger,  who 
furvived  his  father,  devifed  the  eftate  to  5.  if.,  fubjeft  to  the 
mortgage,  and  died.  Afterwards  S.  if.  furrcndered  the  fame 
eftate,  fubjeft  to  the  firft  mortgages,  to  F.  in  fee,  to  fecure  the 
irepayment  of  a  fum  borrowed  of  F.  by  himfclf.  And  by  a  deed 
bearing  even  date  with  the  laft-mentioned  furrender,  the  ufes 
thereof  were  declared  to  be  in  truft  to  fell  the  fame,  and  in  the  firft 
place  to  pay  himfclf  the  money  by  him  advanced,  with  intereft, 
and  to  pay  the  furplus  to  S.  if.,  his  heirs,  executors,  or  admi- 
niftrators.  F,  was  admitted  tenant  to  the  lord.  Then  J?,,  the 
firft  mortgagee,  entered  into  poffeffion  of  the  faid  copyhold 
eftates.     S.  H.  died,  leaving  R,  H.  of  Baltimore^  in  the  province 

of 


fiUv^tmi^  his  heir  ftt  law.    F.  filed  a  bill  againft  B.  and  ^.  tt^  , 

dbrgiag  the  latter  to  be  abroad  in  America^  and  prayiiig  an  ac* 
'tnot  of  what  was  due  to  B.  for  principal  and  intereft^  and  that 
iJ.  might  account  for  the  rents  and  profits,  and  pay  to  F.  what 
mid  appear  to  be  due  to  him,  after  paying  fuch  principal  and 
vtaeft;  and  iii  cafe  that  fliould  not  be  fufficient  to  fatisfy  F!^ 
fcnaod,  that  the  eflate  might  be  fold,  and  proper  parties  join  lot 
nt  puipofe,  and  F.  be  paid  out  of  the  purchafe-money,  and  th^ 
R£due  paid  and  applied  as  the  court  ihould  dire£l.  B.  by  hi^ 
^er  acknowledged  the  pofieflioh,  and  faid,  thsit  he  vtras  teady 
feaccoant  to  fuch  perfon  as  (hould  appear  to  be  entitled  to  the 
^itf  of  redemption  \  but  that  he  did  not  know  who  was  fo  en- 

W,  not  knowing  what  was  become  of  T,  H ,  whether  he  wai 
or  dead,  or  whether  he  was  ever  married,  or  had  left  znf 
or  children.     One  que  (lion  which  arofe  in  the  caufe  wasy 

flcthcr  there  were  proper  parties  before  the  court,  the  fuppofed 
at  law  of  71  H.f  the  mortgagor,  being  in  America^  and  his 
onal  reprefentative  not  being  before  the  court  ?  On  the  part 
^Kii  was  infifted  that  there  were  fufficient  parties ;  that  B,  had 
«K  real  pledge  in  his  hands,  and  although  there  might  be  a  con<^ 
bafi  between  the  heir  and  the  executor,  that  did  hot  af{e£t  him. 
fctwecn  the  firfl  and  fecond  mortgagees,  it  was  not  neceflary 

make  the  mortgagor  a  party.  All  the  decree  was  iredemption  o^ 
firft  mortgage,  and  a  ronveyance  to  the  fecond,  not  oh  account 

Tcnts  and  profits,  unlefs  the  mortgagee  was  in  pofleflionA     That 

■other  the  mortgagor,  nor  the  firft  mortgagee  werd  hurt  by  its 

Wog  onneceflary  to  make  the  mortgagor  a  party  to  the  bill  bc-i 

f^ccn  them  j  for  the  firft  mortgagee  was  liable  to  no  farther  ac^ 

(■Mint  to  the  original  mortgagor,  the  fecond  mortgagee  being  bound 

tttij  to  make  him  juft  allowances,  and  if  he  (hould  do  otherwife^ 

Mog  liable  to  all  charges  which  might  have  been  made  again  (I 

|wc  firft  mortgagor  in  his  account  with  the  original  mottgagee^ 

:  ^per  curiam — ^It  is  impofiible  that  a  fecond  mortgagee  fhould 

►tome  into  this  court  againft  the  firft  mortgagee,  without  making 

4c  mortgagor  or  his  heir  a  party.     The  natural  decree  is,  that 

;  ^  fecond  mortgagee  fliall  redeem  the  firft  mortgagee,  and  that 

the  mortgagor  (hall  redeem  him  or  ftand  forcclofed.     It  therefore 

*ttft  be  neceflary   to  have  the  real  reprefentative  before  the 

i^rt,  though   it   is  not   ncce(rary  to  have  his  petfonal  repre-^ 

tentative. 

Where  a  mortgagee  afEgns  without  the  mortgagor's  joining,  Hillt. 
wc  heir  of  the  mortgagor,  on  preferring  a  bill  to  redeem,  has  ^^JJ^' 
^occafion  to  bring  the  original  mortgagee  beforfc  the  court,  *        '^ 

^  the  a(fignee   as   ftanding  in  his  place  will  be  decreed  to 

©nTey. 

Where  the  mortgage  is  of  money  in  the  ftdcks,  6t  thejlke,  Lockwood 
■^  <Iccree  of  foreclofure  is  nece(rary  j  thettfore,  where  a  bill  was  \J^\  ^ 
«oufiht  in  1729  by  the  plaintiff,  to  redeem  the  fum  of  I500/.  Jut, it  1^8  ^* 
^'India  ftock,  transferred  to  the  defendant  in  1708,  f6r  the  fe-  obferv  bl« 
«»ring  the  fum  of  2000  /.  and  intercft  ^  the  defendant  having  ^"^J^*;^"^* 
ttecttted  a  defeazance,  whereby  he  oblig«A  himfelf  to  transfer  the  cafe,  thu 
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tbs  period  of  ftock  OH  paviucnt  Off  tlic  2ooo/.  and  intcrcft,  on  the  ad  of  Jt 
ei°*fd*be  f^^owing  tnc  mortgage  of  it  j  the  Lord  Chancellour  faid,  d 
twleen  tht'  was  a  very  plain  cafe  for  the  defendant.  In  a  mortgage  of  Ian 
a  bill  of  foreclofure  ought  to  be  brought,  but  on  a  mortgage 
(lock,  it  was  not  neceiiary,  and  therefore  a  ftrong  reafon  for  ti 
mortgagor's  departing  from  the  right.  And  the  ftock  having  t 
crcafcd  in  value,  which  is  a  mere  accident,  will  be  no  induceme 
J?ter"aeourt  ^^  *  court  of  equity  to  decree  a  redemption. 

of  equity  lefufet  its  aid  to  a  mortgigOTi  uolefs  under  fpecial  ciicumAances.    %  Pow.  Mortg.  aS4« 
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If  there  be  fevcral  mortgagees  of  an  entire  thing  mortgagei 
they  mud  all. be  made  parties  to  the  bill  of  foreclofure.  This  w 
held  to.be  neceffary  in  the  cafe  of  Lowe  v.  Morgan^  where  a  fliai 
of  CovenUGarden  theatre  having  been  mortgaged,  the  mortgage 
affigned  the  mortgage  to  a  trudee,  in  tn4(t  for  three  perfons,  wh 
contributed  equal  proportions  of  the  money.  One  of  the  thrc 
filed  a  bill  to  foreclofe  the  equity  of  redemption.  The  caufe  W2 
opened  as  a  common  bill  of  foreclofure,  and  the  ordinary  decre 
pronounced  \  but  the  Regidrar  finding  fome  difficulty  in  drawin 
up  the  decree,  applied  to  the  Lord  Chancellour»  who  faid,  it  wa 
Z  new  cafe  in  refpeA  of  their  being  joint-tenants,  and  that  i 
would  be  impoffible  for  one  to  foreclofe,  without  making  th 
other  two  parties.  The  caufe  therefore  ftood  over  for  tha 
purpofe. 

In  a  bill  to  foreclofe,  the  cafe  was :—  A,  made  a  mortgage  f<J) 
a  term  of  five  hdndred  years,  for  fecuring  three  hundred  andfifti 
pounds  and  intereft  to  B.,  who,  fo  long  before  as  1705,  afligneJ 
the  term  to  C,  redeemable  by  himfelf,  on  the  payment  of  300/. 
B.  died  \  C,  brought  a  bill  againCt  A,  to  redeem,  or  be  foreclofcd  | 
and  though  but  a  derivative  mortgagee,  yet  h^  did  not  make  th< 
reprefentatives  of  5.,  the  original  mortgagee,  parties.  Et  per  cur* 
Here  is  plainly  a  want  of  proper  parties ;  B,  had  a  right  to  redeem 
C:  and  to  prevent  another  account,  as  to  what  is  due  upon  the 
original  mortgage,  his  reprefentatives  ought  to  be  before  the  court. 

Courts  of  equity  will  never  decree  a  foreclofure,  until  the  pcrir* 
limited  for  payment  of  the  money  be  paffed,  and  the  eftate, 
confequcnce  thereof,  forfeited  to  the  mortgagee;  for  it  cam 
fliorten  the  time  given  by  exprcfs  covenant  and  agreement 
tween  the  parties,  as  that  would  be  to  alter  the  nature  of  the  coi 
tra£l,  to  the  injury  of  the  party  affcffccd  thereby. 

On  a  bill  for  foreclofure,  the  title  of  the  mortgagee  cannot  I 
invedigated ;  but  he  will  be  left  to  purfue  legal  means  to  edablii 
it.     And,  therefore,  where  a  mortgagee  fued  to  have  his  monc 
6x  that  the  defendant  (hould  be  barred  of  his  equity  of  redemptioi 
it  happened  that,  by  fubfequent  orders,  poflefBon  was  diredcd 
be  given  to  the  mortgagee,  and  contempt  prpfccuted  for  not  ^ 
livering  it  accordingly ;  upon  which,  the  heir  of  the  mortgagi 
fet  forth  a  title  in  his  examination,  that  the  mortgagee  would  har 
debated,  but  he  was  not  admitted ;  it  being  infided,  that  the  coui^ 
of  the  court,  upon  fuch  a  bill,  was,  and  the  court  could  go  no  la 
ther  than,  to  take  away  the  equity  of  redemption,  and  leave  tl 
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Mrtgagee  to  fuch  title  as  he  had  at  law,  but  could  not  amend 

it  I  wbich  the  Lord  Chancellour  agreed  tOf  and  difcharged  the 

cOQtempt. 

.  A  mortgagee  may  brine  an  ejeftment^  at  law,  at  the  £ime  Booth  t. 
lime  that  he  hath  a  bill  of  torcclofurc  depending  ^  for  he  will  not  ^^^ 
be  prcrcntcd  from  purfuing  aU  his  remedies  for  the  recovery  of  *       *^* 
his  debt. 

Bot  fpecial  circumftances  may  arife,  which  will  take  the  cafe 
oat  of  the  common  rule,  and  induce  the  court  to  grant  an  injunc- 
tion,  to  ftay  proceedings  upon  the  ejediment.  Thus,  where  a  bill  Ibi4. 
was  brought  by  the  plaintiff  againft  the  defendant,  for  an  account 
of  the  rents  and  profits  of  an  e(late>  during  the  time  that  he  was 
giurdian  to  the  plaintiff's  brother,  and  for  an  injun£lion  to  ftay 
jrocecdings  upon  an  ejectment  for  the  poffeflion  thereof,  it  being 
Bortg)ged  to  him  ;  the  court,  becaufe  he  was  proceeding  to  fore- 
cbfe  &  equity  of  redemption,  it  being  entangled  with  an  account 
of  the  perfonal  eflate,  agreed  to  grant  an  injundiion,  provided 
the  plaintiff  confented  to  give  fecurity  to  redeem, 

Althottch  a  mortgagee  be,  of  rishty  entitled  to  a  decree  for  fore-  Saundert  r. 
doforc,  after  the  cftatc  becomes  forfeited,  if  he  zSt  fairly,  yet,  if  ^^» 
there  be  any  injuftice  in  the  cafe,  the  court  may  refufe  fuch  de»      *'°' 
cxee.   Thus,  where  a  mortgagee,  having  notice  of  a  voluntary 
fatieinenty  procured  the  truftees  of  the  eftate  to  convey  to  him  to 
proteA  hts  incumbrance ;  the  court,  on  a  bill  filed  by  him  to 
ioRcIofe  the  children  claiming  under  the  fcttlement,  refufed'  to 
Jt  b  \  £iying»  that  if  he  might  be  fuffered  to  prote£l  himfelf  by 
pttiug  in  the  legal  eftate,  they  would  not  carry  it  on  by  a  decree . 
k  equity  to  foreclofe. 

A  mortgagee  of  a  copyhold  eftate,  who  is  not  in  poffeflion,  may  Sntton  t* 
exhibit  his  bill  againft  a  mortgagor,  before  admittance,  for  a  de-  ^'?^ 
ciee  of  foreclofure ;  and,  after  he  has  obtained  fuch  a  decree, 
Kij  brii^  his  ejeSment  for  the  pofleiGon  of  the  mortgaged 
premifes* 

Where  a  mortgagee  is  made  party  to  a  bill,  praying  relief  is  the  Cholmley  v.  ^ 
fane  thing  as  praying  to  redeem,  for  redemption  is  the  proper  re-  noww  of 
iief ;  and  if,  upon  a  reference  to  a  Mafter  to  fee  what  is  due  for  osfbtST 
principal,  intere ft,  and  cofts,  the  plaintiff  does  not  redeem  the  2Atk.a67». 
iBortgagee,  the  court  will,  on  his  application,  difmifs  the  bill,  as 
■g^nft  binr,  which  is  equivalent  to  decreeing  a  foreclofure* 

If  the  heir  of  the  mortgagee  exhibit  a  bill  to  have  the  mortf  Freak  r. 
pgor  pay  the  moneys  or,  to  be  decreed  to  make  farther  affurance,  f^cL*  51^ 
^  be  foreclofed  of  redemption  ;  it  is  a  good  caufe  of  demurrer, 
that  die  executor  of  the  mortgagee,  who  may  have  title  to  the 
»or^ge-money,  is  no  party. 

And,  fincc  it  has  been  determined  that,  in  all  mortgages,  the  Mce':er  t, 
»oncy  belongs  to  the  executor  or  adminiftrator,  and  not  to  the  J^Tci.* 
'  lor ;  if  it  comes  out,  upon  the  hearing,  that  the  executor  or  ad-        *  **  ^ 
niniftrator  are  not  parties,  the  plaintiff  in  the  caufe  cannot  be 
permitted  to  proceed. 

The  executor  of  the  mortgagor  need  not  be  party  ;  for  where,  Duncomb 
in  a  biJl.  brought  by  a  mortgagee  ag«inft  the  mortgagor  to  fore-  "-^"^^^ 

H   3  dofei   ],3inn««. 


%9Z  Q^octgage. 

/clofci  it  was  obj^ded,  that  be  ought  to  have  been  a  party,  as  it' 

did  not  appear^  but  that  he  might  have  paid  the  debt ;  it  was  held 

by  the  Mafter  of  the  Q.0II8  and  the  Regiftrar,  that  there  was.  no 

neceffity  to  make  him  party  i  becaufe,  the  bill  being  only  to  fore<- 

clofe  the  equity,  the  plaintiff  need  only  make  iim  a  party  that  Aad 

the  equity,  viz.  the  heir ;  and  the  courfe  was  fo ;  neither  was  the 

mortgagee  any  ways  bound  to  intermeddle  with  the  perfonal 

eftate,  or  to  run  into  an  account  thereof;  and,  if  the  heir  would 

have  the  benefit  of  any  payment  made  by  the  mortgagor  or  his  ex-* 

ep utor,  he  muft  prove  it^ 

Cbrkfon  r.       But  a  foreclofure,  obtained  on  a  bill  exhibited  by  the  heir  at 

^^"^66    ^^^*  ^^^^  ^  binding,  although  the  executor  or  adminiilrator  be  not 

a  party;  for  if  the  executor  or  adminiftrator  of  the  mortgagee 

fliould  aftei wards  come  againft  the  heir  of  the  mortgagee,  to 

have  the  benefit  of  the  mortgage,  the  heir,  in  cafe  the  land  be 

worth  more  than  the  money,  may  pay  him  the  money,  and  take 

the  benefit  of  foreclofure  to  himielf. 

Globe  cf  aw.      Where  the  heir  of  the  mortgagee  had  foreclofed  the  mortgagor, 

Ct5ifle°^     the  executor  of  the  mortgagee  being  no  party ;  upon  a  bill  by  the 

(cieed  in\he   executor,  againft  th^  heir  of  the  mortgagee,  and  againft  the  mort- 

Jatt  cafe.       gagor,  the  land  was  decreed  to  the  executor. 

Bocitisob-        • 

^ervable  that,  lA  this  cafe,  the  heir  made  no  offer  to  pay  the  mortgage-money  to  the  executor,  which  it 

the  bafic  of  the  x^foijition  in  the  former  cafe. 

^houicT.        A  plea  of  a  decree  for  foreclofure  in  the  common  form,  with 

?"'»  an  averment  of  non-payment  of  the  money,  isfc^  hut  no  final  ordtr 

c».45  •  fior  foreclofure^  on  "appeal  from  Lord  Kingi  was  held  not  to  be 

good ;  for,  although  fuch  plea,  and  length  of  time,  might  be  a 

good  defence,  yet,  as  a  plea,  it  could  not  ftand  for  want  of  a  final 

order. 

Anony-  On  a  decree  to  foreclofe  at  a  period  certain,  the  computation  of 

pous,  Bar.    ^{^^  tsiyx^  be  according  to  calendar  months,  and  not  according  to 

jEq'.Cat*    lunar  ones, 

ilW.  605.  p»  38.  s*  c. 

^KAdcfox.       Although  where  there  is  a  clear  tenancy  in  tail,  there  is  no 
pccafion  for  the  remainder*man's  being  a  party  to  a  bill  of  fore- 
plofure,  yet,  if  there  be  an  exprefs  eftate  for  life,  the  remainder- 
man ought  to  be  a  party. 
Draper  tt «/.      If  there  be  many  incumbrancers,  fome  of  whom  are  not  made 
f .  jenning*    parties  to  a  bill  to  foreclofe,  the  plaintiff,  in  the  bill,  may  notwith- 
sVexn.  518.  ftanding  foreclofe  fuch  defendants  as  he  has  brought  before  the 

court. 
Sherman  ▼.       But  thofe  not  parties  to  the  fuit,  will  not  be  bound  by  fuch 
Cox,  3  Rep.  decree. 

Ch*84*  S.  C 
^cIfon>  Rep-  71? 

How  f .  vi-  If  there  be  tenant  for  life,  reverfion  in  fee,  and  he  In  reverfion 
gires,  .  Ch.  mortgage  his  eftate  in  fee,  and  the  mortgagee  devife  it,  the  de- 
I S  ^La.  ▼ifce  may  bring  his  bill  to  foreclofe  againft  the  mortgagor,  and 
Abr«3i8. 5.  need  not  make  the  heir  of  the  devifor  a  party;  becaufe  he  hath 
no  intereft  in  the  land,  it  being  all  devifed  away  from  him  ;  an4 
therelore  the  dtvifec  n^ed  only  foreclofe  the  mortgagor^ 
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Soy  where  there  is  a  clear  tenancy  in  tail,  there  is  no  occafion  for  Sutton  t. 
tic  remainder* man  being  a  party  to  a  bill  of  forcclofure  5  but,  if  Stone, 
there  be  an  exprefe  ellatc  for  life,  the  rem^iinder-man  ought  to 
be  a  party,) 

(F)  Mortgagees  and  their  Aflignees,  how  to  account, 

and  what  Allowances  to  make. 

'T^HE  mortgagee  is  anfwerable  in  equity,  when  he  comes  into  Chan.  Ci. 
*     the  poflefTion  of  lands,  for  the  profits  he  has  made  of  the  ^^ 
lands,  and  not  for  the  profits  which  he  might  have  made,  unlefs     *^°**7  * 
there  be  fraud ;  for  it  is  the  fault  and  laches  of  the  mortgagor, 
that  he  would  let  the  lands  lapfe  into  the  hands  of  the  aiortgagee, 
by  the  non-payment  of  the  money,  and  when  they  do,  he  is  only 
a  bailiff  for  what  he  adualiy  receives,  but  is  not  bound  to  the 
trouble  and  pains  of  making  the  bed  of  what  is  another's. 

And  therefore  a  mortgagee  (hall  not  be  bound  by  any  proof,  Vcm.  45% 
that  the  land  was  worth  fo  much,  unlefs  it  can  likewife  be  proved 
that  he  did  a£lually  make  fo  much  of  it,  or  might  have  done  fo 
had  it  not  been  for  his  wilful  default ;  as,  if  he  turned  out  a  fuf- 
ficient  tenant  that  held  it  at  fo  much  rent,  or  refufed  to  accept  a 
fufficient  tenant  that  would  have  given  fo  much  for  it. 

[If  the  mortgagor  make  proof  that  the  eflate  was  let  Ttt/uch  a  Black'ock 
price,  whilft  in  the  hands  of  the  mortgagee,  that  will  be  deemed  J!  ?"^^\ 
the  rate  at  which  it  was  let  the  whole  time,  unlefs  the  mortgagee  .! '   *' 
(hew  the  contrary,  which  it  is  in  his  power  to  do,  as  being  let  by 
him. 

Where  mortgagees  or  truftees  manage  the  cftate  themfelves,  *BonUKon  v. 
there  is  no  allowance  to  be  made  them  for  their  care  and  pains  •,  "^ckm  )re, 
but,  if  they  employ  a  fkilful  bailiflF,  they  will  be  allowed  fuch  fums  3  Atk!  5x8^ 
as  they  have  paid  him  \  for  a  man  is  not  bound  to  be  his  own 
bailiff. 

And  though  there  be  a  private  agreement  between  the  mort-  Frmch 
gagee  and  the  mortgagor,  for  an  allowance  for  the  mortgagee's  ^*''""» 
trouble  in  receiving  the  rents  and  profits  of  the  eftate,  yet  the 
court  will  not  carry  it  into  execution,  for  equity  will  not  allow 
him  any  more  than  his  principal  and  intered. 

A  mortgagee  in  poffefiion  is  not  obliged  to  lay  out  money  any  3  Atk.  51^^ 
farther  than  to  keep  the  eftate  in  neceffary  repair  ;  but,  if  a  mort- 
gagee hath  expended  any  fum  of  money  in  i*upporting  the  right  of 
the  mortgagor  to  the  eftate,  where  hrs  title  hath  been  impeached, 
the  mortgagee  may  certainly  add  this  to  the  principal  of  his  debt, 
and  it  wUl  carry  intcreft.] 

If  a  mortgagee  in  poffcflion  affigns  over  his  mortgage  without  3  Chan.  Cav 
affcrtt  of  the  mortgagor,  to  an  infolvent  perfon,  the  mortgagee  is  3-  '  EsCa» 
bound  to  anfwcr  the  profits  both  before  and  after  the  aflignment,  ^  '*  3*  *. 
though  afligned  only  for  his  own  debt ;  for  he  is  under  a  truit  to 
anfwcr  the  profits  of  the  pledge,  and  it  is  a  breach  of  truft  to 
aflign  fuch  pledge  to  a  perfon  infolvent.     But  quier^^  if  the  mort- 
iiior  hidcSf  fo  that  he  cannpt  be  ferved  with  a  fubpctna  to  fore- 
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clofe^  whether  the  mortgagee  nxay  not  afliga,  and  not  be  anfwer* 

able  for  the  profits  after  affignment  ? 

If  the  mortgagee  afBgns  his  mortgage,  and  the  mortgagor 
comes  to  redeem  againft  the  affignee,  all  monies  really  paid  by 
the  aflignee,  either  as  principal  or  intereft,  ihall  be  principal  to 
the  alEgnee,  and  (hall  bear  intereft ;  otherwife  it  is,  if  the  af&gnee 
had  not  paid  the  money,  and  the  affignment  was  only  colourable^ 
in  order  to  load  the  mortgagor  with  compound  intereft. 

If  a  (Iranger  get  an  affignment  of  a  mortgage  for  lefs  than  is 
due,  the  mortgagor,  or  his  heir,  fhall  not  redeem  without  paying 
all  the  money  due ;  but  if  a  man  purchafes  the  mortgaged  landf » 
without  notice  of  this  incumbrance,  whether  he  has  not  an  equity 
to  redeem  them  for  what  was  really  paid  by  the  ftranger  is  made 
a  qu^re  ? 

But  if  there  are  fubfequent  incumbrances,  or  creditors  in  the 
cafe,  a  man  who  buys  in  a  prior  incumbrance,  fhall,  againft  them^ 
be  allowed,  only  what  he  really  paid,  though  th^re  was  in  truth  a 
greater  fum  due* 

If  an  infant,  by  his  guardian,  endeavours  to  overthrow  the 
mortgage  by  a  fuppofed  entail,  and  after  a  fpecial  verdid,  and 
great  agitation  at  law,  the  mortgagee  prevails,  and  the  infant 
brings  his  bill  to  redeem ;  the  mortgagee  having  fworn  he  paid 
and  expended  above  120/.  in  defending  his  mortgage  at  law,  al<^ 
though  he  had  but  60  /.  cods  allowed  him  there,  (hall  not  be  held 
down  to  the  taxation  at  law,  but  fhall  |)n  the  account  be  allowed 
all  he  laid  put  or  expended ;  and  if  the  mortgagee  in  tliis  cafe^i 
fearing  that  his  mortgage  would  be  defeated  at  law,  gets  admn 
niflration,  as  principal  creditor,  in  the  fpiritual  court,  he  fliaii  be 
allowed  the  cods  expended  there  alfo. 

The  mortgagee  obtained  judgment  in  ejedment,  and  entered 
on  the  mortgaged  premifes,  and  thereby  prevented  other  creditors 
that  had  fubfequent  incumbrances  from  entering,  and  yet  per«9 
mitted  the  mortgagoi'to  take  the  profits;  and  the  other  incum- 
brancers coming  to  redeem  him,  the  court  ordered,  that  thq 
mortgagee  (hould  be  charged  with  all  the  profits  he  had,  or  might 
have,  received  fince  his  entry. 

So,  where  a  bankrupt,  before  he  became  fuch,  had  made  a 
mortgage  of  his  eflate,  and  the  afTignees  of  the  flatute  brought 
an  eje^ment  for  recovery  of  the  lands  comprifed  in  the  mort« 
gage,  and  the  mortgagee  refufed  to  enter,  but  fuffered  the  bank-i 
rupt  to  take  the  profits,  and  to  fence  againft  the  affignees  with 
the  mortgage ;  it  was  held^  that  the  mortgagee  Ihould  be  charged 
with  the  profits  from  the  time  of  the  ejedment  delivered. 

A.  mortgaged  the  manor  of  T.  to  A  to  which  an  advowfon  wa^ 
appendant ;  B.  brought  a  bill  to  foreclofe  \  the  church  became 
void,  and  he  likewife  brought  a  quare  impedit  at  law ;  and  on  a 
motion  to  flay  the  proceedings  on  the  quare  impedit,  the  court 
held,  that  though  A.  had  no  bill,  yet  being^ready,  and  offering 
to  pay  the  principal,  intereft,  and  cofts;  if  B.  would  not  accept 
his  money,  intereft  fhould  ceafe,  and  an  injun£lion  to  flay  pro- 
ceedings on  the  quau impedit  fhould  be  granted)  fof  the  mort- 
gagee 
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gape  can  make  no  benefit  by  prefendng  to  the  church,  nor  can 
accooot  for  any  value  in  refped  thereof^  to  fink  or  leflen  hx«  debt; 
and  the  mortgagee  therefore,  in  that  cafe,  is  but  in  the  nature  of 
a  troftee  for  the  mortgagor. 

It  was  decreed,  that  a  mortgagee  having  received  8  /•  per  cent.  IVec.  Ch« 
fincc  the  year  1660,  when  the  intercft  was  reduced  by  ftatute  50- Wiikw 
to  61,  per  cent,  (hould  account  for  the  a  /.  per  cent,  over  value  to  [TWi*<Jmfc 
fink  the  principal  mortgage-money.     But,  if  the  principal  and  in-  was  Ath 
tcrcft  were  overpaid,  the  parties  muft  fliake  hands,  for  there  (hall  ^'o««ht  to  • 

no  refunding.  fbic  Lord 

CfaMcdlon  NouiDgham,  on  the  mortgagee's  bill  to  Ibreclofe,  and  he  being  of  opioioni  that  the  two 
/arcM.  Aooid  go  cowards  finking  the  principal,  the  then  plaintifF  difmifled  his  bill.  Afierwardf, 
Ac  SMNfiagDr  brooghc  hia  hill  lo  redoem,  and  that  coming  to  a  hearing  before  the  Loid  Chancellour 
Jcfiia,  he  vas  of  opiniooy  that  the  eight  ptr  cait.  being  paid,  aod  received  as  intereft,  no  part  of  it 
oa|bc  10  be  ipplied  to  fink  the  priocip^  ;  and  that  the  ftatute  had  no  retrofped  beyond  x66o,  but 
'  iodcBd  fiirward  to  couUaQa  and  agreements  then  after  to  be  oaade,  and  not  to  any  contrads  or  agree* 
■cMi  beAra  that  limc^  and  decreed  the  acconnt  to  be  taken  accordingly.  2  Vcm.  78.  But,  upon  ■ 
W  of  veviory  Rawlisiliao  aod  Hutcbiaa,  Lords  Commiflionersy  held,  that  the  decree  ^ould  be  reverfed, 
l^piaft  Lord  Tmror.  %  Vem.  145.  It  ieems,  however,  to  be  now  fettled,  that  the  flatufe  of  11  Ann. 
c>  i(.  which  redocet  the  iotereft  of  money  to  5/.  fer  cent,  has  not  a  retrofpc^k  to  any  debts  contradM 
kfcR,  bat  that  tiwy  fliall  carry  iaCcreft  aocording  to  the  inCcteft  allowed,  or  agreement  made  at  the  tint 
Vbea  (he  debt  was  contraaed.     I  E^.  Ca.  Abr.  s8S.] 

A,  makes  a  jointure  of  an  equity  of  redemption,  and  afterwards  Vero.  179. 
becomes  a  bankrupt,  the  commiffioners  affign  this  equity  of  re-  ^^^^,^* 
demption,  and  the  affignees  ftate  an  account.  The  jointrefs  brings        ^^^ 
ha  bill  to  be  relieved,  alleging  combination  between  the  affignees 
and  the  mortgagee,  and  that  they  had  allowed  more  money  than 
vas  due  on  the  mortgage.    Lord  fi^eper—- The  affignees  ftand  in 
the  place  of  the  hufband,  and  the  account  dated  by  them  oij^ht 
to  be  as  conclufive  as  if  ftated  by  the  hu(band,  and  the  charge  is 
not  right  in  the  bill,  being  too  general,    Howeyer,  the  plaintiff 
had  leave  to  amend  her  bUL 

Mortgagor  and  mortgagee  fettled  an  account  before  a  maRer,  Chan.  Ca. 
and  now  a  fubfequent  mortgagee  fues  for  a  new  account,  fup-  ?|^. 
pofing  the  former  account  to  be  falfe,  and  made  by  confent,  but  Oecbk.  ^* 
did  not  infift  upon  any  particulars ;  and  the  Lord  Chancellour  de* 
clared,  that  the  account  (hould  bind  the  fecond  mortgagee,  if  the 
fraud  and  colludon  were  anfwered. 

[Bot  the  account  between  the  mortgagee  and  affignee  will  not  sChtn.Ca. 
conclude  the  mortgagor ;  l?ut  it  will  be  referred  to  the  Mailer  to  ^^' 
iee  what  was  really  due,  on  making  the  affignment,  and  what 
money  was  aBually  paid  thereon. 

An  account  on  a  bill  to  redeem  or  foreclofe,  taken  in  a  caufe,  iVes.  164* 
in  which  tenant  for  life  of  the  equity  of  redemption  is  party,  and 
when  no  other  perfon  is  entitled,  will  be  binding  on  any  cpntin* 
gtnt  remainder-man,  when  his  title  afterwards  veils ;  nor  (liall 
he  q)en  it,  unlefa  fraud  or  errors  are  (hewn  therein  ;  for  thereby 
accounts  upon  mortgages,  to  which  all  who  can  claim  the  equity 
of  redemption  are  parties,  would  often  be  infinite.  But,  if  a  rea« 
fonable  objedion  be  made  againil  fuch  account,  the  court  will  fo 
far  open  it«  But  the  court  will  only  give  leave  to  furcharge  and 
f^fy  the  account ;  which  often  happens  upon  fettlements,  where 
(hqre  is  tenanf  for  Ufe  with  limitations  in  remainder,  upon  a  bill 
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for  an  accoonti  when  none  but  tenant  for  life  is  in  being,  a  chii 
afterwards  coming  in  ejfe^  {hall,  if  no  fraud,  only  have  liberty 
farcharge  and  falHfy. 

And  where  a  man  made  a  mortgage,  and,  after  a  forfeiture  f< 
Don*payment  of  the  mortgage-money,  married,  and  conveyed 
equity  of  redemption  to  truftees,  to  the  ufe  of  himfelf  for  life,  ri 
rnainder  to  his  wife  for  her  jointure ;  and  afterwards  became 
bankrupt ;  and  the  commiflioners  ailigned  the  equity  of  redem 
tion  in  truft  for  the  creditors,  and  the  affignees  ftated  an  accou 
with  the  mortgagee :  The  jointrefs  brought  her  bill  to  be  reliev 
againft  this  account,  alleging,  that  it  was  not  fairly  ftated,  but 
the  aflignees,  by  combination  with  the  mortgagee,  had  allow 
more  money  than  was  really  due  on  the  mortgage ;  and  the  di 
fendant  pleaded  this  ftated  account  \per  Lord  Keeper,  the  afEgn 
ftand  in  the  place  of  the  hufl>and,  and  the  account  by  them  fta 
ought  to  be  as  conclufive  as  if  it  had  been  ftated  with  the  hu 
band  \  and  the  bill  is  not  right  in  charging  a  general  fraud  in  t 
ftating  of  this  account,  but  the  plaintiff  ought  to  have  aiBgned  pa 
ttcular  errors  \n  the  account. 

Where,  upon  the  aflignment  of  a  mortgage,  the  debt  Was  ftat 
between  the  afllgnee,  the  mortgagee,  and  fome  of  the  coheirs  th 
iVffn'  i61  ^c*"^  looked  upon  to  have  a  right  to  the  redemption  j  it  was  i 
///r«i4S7.    fifted,  that  this  ought  to  conclude  the  plaintiff,  who  claimed 
dcvifee  under  the  will  of  the  mortgagor,  as  a  ftated  account: 
he  being  no  party  thereto,  that  was  over-ruled  by  the  court. 

An  afTignee,  after  feveral  afRgnments,  will  not  be  obliged  to  ai 
count  for  profits  before  his  own  time.     Thus,  where  on  a  bill 
redeem  a  mortgngc  made  in  1632,  it  was  infifted  by  the  defcn 
ant,  that  he  came  in  as  an  affignee  at  the  third  hand,  and  the 
fore  that  it  would  be  hard  to  put  him  to  an  account  then  ; 
Lord  Keeper  faid,  that  as  there  had  been  no  ftint  put  to  the  ti 
at  which  a  mortgage  was  to  be  redeemed,  the  defendant  fliou 
account  \  but,  in  regard  he  came  in  at  an  old  hand,  it  fliould  n 
be  taken,  but  fo  far  only  as  went  in  difcount  of  his  money,  nU  for 
the  furplufage. 

So,  where  lands  were  extended  in  1625,  and  held  in  extent, 
and  then  a  bill  was  exhibited  to  redeem,  and  the  lands  not  being 
redeemed,  that  bill  was  difmiffed  in  1641  ;  afterwards,  he  who 
had  the  extent,  by  virtue  of  the  difmiflion,  fold  the  premifes  to  the 
defendant,  and  the  phintiff  having  fincc  bought  the  equity  of  re- 
demption, came  to  redeem  \  the  court,*  notwithftanding  the  dif- 
miflion, and  length  of  time,  ordered  an  account  from  the  purchafe, 
not  from  any  time  before,  but  till  then  the  profits  to  go  agaioft 
the  intcreft. 

An  account  taken  by  a  mafter  upon  a  decree  in  a  bill  of  reviver, 
brought  by  an  infant  heir^  will  bind  the  heir,  unlefs  he  can  fur* 
chiivge  or  falfity. 

4^7«  S»C,  \*fi*^ 

c..  uia  ?,  Where  the  yenrly  rents  and  profits  of  an  eftate  in  mortgage 

T«n. .fj,^     prcatly  exccr.!  the  inttrcft  c£  the  money  lent,  rcfts  are  annualif 

*  * '***  maJc  en  maklr^  v.p  the  account,  and  the  lurphzs  applied  to  Cn^ 
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the  principal.  But  as  this  is  often  attended  with  great  hardfliips 
to  mortgagees  (efpecially  when  the  fum  is  large,  and  the  mort- 
gagee forced  to  enter  upon  the  eftate,  and  then  can  only  fatisfy 
£is  debt  by  parcels,  and  is  a  bailifF  to  the  mortgagor,  without  fa* 
lazy,  fubjed  to  an  account)  the  Mafter  is  not  obliged,  on  every 
fimll  excefs  of  intereft,  to  apply  it  to  fmk  the  principal ;  nor  has 
Ae  court  ever  laid  it  down  as  an  invariable  rule,  that  the  Matter 
anttft  always,  in  taking  fuch  account,  make  annual  reds. 

It  is  the  conflant  pradice  of  the  court  of  Chancery,  in  decrees  BamrodeT. 
sgainft  a  mortgagee  upon  a  bill  for  redemption,  or  againft  an  ex-  ^'^''e. 
ccutor  to  account,  to  direct  it  with  future  words,  to  wit,  to  ac-  ^      *^ 
count  for  what  they  have  received,  or  might  have,  if  it  had  not 
been  for  their  own  default ;  and  yet  if  the  perfon,  decreed  to  ac- 
counc,  receive  any  thing  fubfequent  to  the  decree,  it  is  inquirable 
before  the  Mafter,  and  the  defendants  in  fuch  cafe  mud  bring  fuch 
fams  fo  received  to  account. 

•    Thentas  Odell^  an  infant,  to  whom  the  equity  of  redemption  of  Baddam  t, 
a  mortgage  for  years  defcended  on  the  death  of  his  father,  (who  ^***"  *"*•• 
had  exhibited  his  bill  in  the  court  of  Exchequer  in  Inland,  againft  Fiumaurice 
&  mortgagee  and  his  a(Iignee,.to  redeem  the  premifes,  and  for  hi  guar, 
an  account  of  the  money  due  on  the  mortgage,)  filed  his  bill  of  ****"»     , 
iCTi?or ;  the  caufe  was  heard,  and  the  court  decreed,  that  it  (hould  ParKcL* 
Ik  referred  to  the  Remembrancer,  to  ftate  and  fettle  an  account ;  447- 
who  made  his   report,  that  1883/.  ^^^'  ^^^  ^^^  ^^^  principal 
Mi  iffr^^,  which,  there  being  no  objections  made,  or  exceptions 
taken  thereto,  was  abfolutely  confirmed.     And  the  caufe  coming 
on  for  farther  hearing,  it  was  decreed,  that  upon  the  mortgagor's 
paying  the  fum  of  1883  /.  *^  ^'  ^^  reported  due,  with  intereflfor 
the  farm,  from  the  time  of  the  report  being  confirmed  abfolute,  the 
premifes  fho^ld  be  jeconyeyed,  and  all  bonds  and  fecurities  de- 
iKTered  up.     Afterwards,  Odell  negleding  to  pay  the  money  re- 
ported due,  or  any  intereft  for  the  fame,  the  mortgagee,  who  had 
Biewife  had  a  fuit  depending,  filed  an  amendment  and  fupple- 
mental  bill,  in  order  to  have  the  benefit  of  the  decree,  by  a  fale  or 
ibfolute  foreclofure  \  and  therein,  in  regard  the  account  of  what 
was  dae  on  the  faid  mortgage  had  been  ilated  in  the  former  caufe, 
prayed  to  have  the  benefit  thereof,  and  that  the  account  fhould  be 
taken,  in  his  prefent  fuit,  on  the  foot  of  the  report  or  decree  made 
ia  the  former  fuit.     To  this  biir  O//^//  put  in  bis  anfwer,  and 
thereby,  amongft  other  things,  admitted  the  former  report,  decree, 
and  proceedings ;  but  infifted  that,  apprehending  he  was  much 
aggriered  by  thofe  proceedings,  he  chofe  to  have  his  bill,  upon 
which  the  faid  decrees  were  made,  difmifled,  rather  than  fubmit 
thereto.    Afterwards,  the  caufe  came  on  to  be  heard,  when  the 
court  declared,  they  were  of  opinion  that  the  defendant,  the 
minor,  was  not  to  be  concluded  by  the  account  taken  in  the  faid 
former  caufe  -,  but,  that  the  plaintiff  was  entitled  to  an  account^ 
as  between  mortgagor  and  mortgagee ;  and  therefore  decreed^ 
that  it  (hoald  be  referred  to  the  Chief  Remembrancer,  or  his  dc- 

i^Qty,  to  audit,  and  ftate  an  account  between  the  plaintiff  and  de- 
^(Unt|  on  the  foot  of  the  mortgages  and  fecurities  in  the  plead- 
ings 
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in|s  mentioQed,  in  which  account  both  parties  were  to  ha^e  all 
jufl;  allowances.  From  this  decree^  the  mortgagee  appealed,  in- 
ii{ling>  that  the  infant  ought  to  be  concluded  by  the  account,  taken 
in  the  former  caufe,  on  a  bill  originally  brought  by  his  father,  re* 
▼ived,  and  carried  on  by  himfelf,  conurmed  by  fubfequent  orders 
of  the  court,  and  iigned  and  enrolled  ^  and  that  he  ought  not  to  be 
permitted  to  waive  or  vary  the  iame,  efpecially  when  neither  fraud 
nor  error  in  the  account  were  even  fuggefted.  And  fo  it  was  ad-^ 
judged,  as  to  that  point,  and  the  decree  reverfed ;  and  it  was 
farther  ordered,  that  the  account  taken  upon  the  former  decree 
fiiould  (land,  with  liberty  for  the  infant  to  furcharge,  or  falfify  the 
fame ;  and  that,  in  cafe  of  any  furcharge,  or  falfification,  the  Re- 
membrancer (hould  dedu£):  fo  much  as  ought  to  be  dedu£^ed  on 
account  thereof ;  and  that  the  Remembrancer  ihould  carry  on  the 
account  of  tht/uh/equent  intersfi^from  the  time  of  the  csnfirmation  of 
the  former  report^  for  the  fum  thereby  reported  due,  after  fuch  de-» 
dudions  made  thereout  as  aforefaid.] 
Abr.  £q.  %  S.  mortgaged  his  eftate  to  the  plaintiff,  and  died,  leaying  the 

1^7-  defendant  his  daughter. and  heir,  who  was  an  infant,  and  had- 

Cheftcrfield  nothing  to  fubfift  on  but  the  rents  of  the  mortgaged  eftate  \  and 
▼.  Lady  the  intereft  being  fufFered  to  run  in  ar)rear  three  years  and  a  half> 
fcT"*^"'!  ^^^  plaintiff  grew  uneafy  at  it,  and  threatened  to  enter  on  the 
tci^tti  In-  eftate,  unlefs  his  interell  might  be  made  principal ;  upon  which 
£uir might  the  defendant's  mother,  with  the  privity  of  her  neareft  relations^ 
redeem  a  ftated  the  account,  and  the  defendant  herfclf,  who  was  then  near 
or  be  fore-  <>f  ^g^t  figncd  it ;  and  the  account  being  admitted  to  be  fair,  it  was 
c'ofcil ;  it  held  by  my  Lord  Chancellour,  that  though  regularly  intereft  (hall 
ttDon^th  "***  not  carry  intereft,  yet  that  in  fome  cafes,  and  upon  fome  circum- 
hearing,  ta  ftances,  it  would  be  injuftice  if  intereft  ftiould  not  be  made  prin- 
an  account,  cipal  5  and  the  rather  in  this  cafe,  becaufe  it  was  for  the  infant's 
infamrtiouW  benefit,  who,  without  this  agreement,  would  have  been  dcftitutq 

pay  what         of  fubfifteUCe* 

was  reported 

due,  unlefs  he  fliewed  caufe  to  the  contrary  fix  months  after  he  came  of  age.     A  rtpof t  wat  made^  an^ 

confirmed,  of  2600/.  due;  and  upon  a  fubfequent  order  being  made  to  compute  intereft,  tbe  Lord 

Keeper  doubted,  whether  intereft  ought  to  be  allQwed  for  the  intereft.  Benoet  v.  £dwarda,2  Vera.  ^%*'\ 

Brown  v.  [In  general,  intereft  (hall  not  carry  intereft  upon  a  mortgagor's 

Barkham,  figning  au  account,  whereby  he  admits  fo  much  due  for  intereft  5 
65a.  *  becaufe  that  of  itfelf  does  not  (liew  any  agreement,  or  intent  to 
alter  the  intereft  or  nature  of  (hat  part  of  the  debt,  or  to  turn  it 
into  principal ;  nor  does  it  appear  to  have  ever  been  fo  deter- 
mined *,  for  it  feems,  that,  to  make  intereft  on  a  mortgage  princi* 
pal,  it  is  requifite  there  (hould  be  a  nvriting  figned  by  the  parties^ 
the  eflate  in  the  land  being  to  be  charged  therewith^ 

Lord  Keeper  North  was  of  opinion,  in  the  cafe  of  Howard  r« 

Harris,  that  if  there  were  a  covenant  in  the  mortgage-deed  for 

payment  of  the  intereft,  upon  which  an  aAion  of  debt  would  lie^ 

the  court  would  allow  intereft  on  intereft,  though  no  account  was 

Howard  t.    taken  before  aMafter.     In  that  cafe^  a  mortgage  for  1000  A  had 

^iZ"U       been  made  upon  a  reverfion  ten  years,  and  in  the  deed  there  were 

aCh.  Ca.       •  -  ^  r    t       '  •      •      1         1  >-     ? 

14710x50.  ^oye^ants  for  payment  oi  w  principal  ^na  60  L  fer  annum  m«* 

tercfti 
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tavft,  ind  1 1*  per  amtum  rent  was  o«/p  rcfcnrcd ;   and  it  was  S.C.  iVem. 
iifgtdi  that  the  mortgagee,  againft  whom  the  bill  was  exhibited  ^^^j,  ^^. 
i  to  redeem,  ought,  in  this  cafe,  to  hare  intereft  upon  intereft, 
I  oAerwife  he  woald  be  a  great  lofer.     To  which  it  was  anfwercd, 
i  iht  the  bill  had  been  filed  fix  years,  and  that  the  mortgagee  had> 
I  h/  anfwefj  oppofed  the  redemption,  and  therefore,  /rom  that 
[time,  he  had  no  pretence  for  an  allowance  of  intereft  for  his  da- 
wges;  and  that  it  was  never  known  in  the  court  that  intereft 
\Wf(m  ioicreft  was  at  any  time  allowed  in  fuch  cafe.     But  the  Lord 
Eeepa  was  dearly  of  opinion,  that  as  to  fo  much  intereft  as  was 
icfenred  in  the  body  of  the  deed,  that  (hould  be  reckoned  prin- 
Cfal;  (t»-  it  being  afcehained  by  the  deed,  an  af^ion  of  debt 
Voald  lie  for  it,  and  therefore  it  was  reafonable  that  there  {hould 
k  damages  given  for  the  non-payment  of  that  money.     As.  to 
vbathad  been  urged,  that  this  had  never  been  pradifed,  and  that 
dmt  was  not  any  fuch  precedent  in  the  court,  and  that  if  this 
were  to  be  eftabliOied  for  a  rule,  every  fcrivener  would  referve  all 
J^  intereft  half-yearly,  from  time  to  time,  as  long  as  the  money 
flioald  be  continued  out  upon  the  fecurity,  which  would  be  to 
diange  the  law  and  practice  of  the  court,  and  make  all  mort- 
gagors pay  intereft  upon  intereft  ;  the  Lord  Keeper  faid,  that  he 
vas  clear  in  the  diftindion  between  debt  and  damages,  and  he 
tiw  no  inconvenience  that  could  enfue  •,  it  would  ferve  only  to 
^icken  men  to  pay  their  juft  debts.     And  it  was  decreed  accord- 
ingly, that  after  a  dedu£lion  of  the  yearly  rents  of  the  mortgaged 
prcmifes  out  of  the  60  /.  a-year,  payable  for  the  intereft,  the  de- 
fendant (hould  be  allowed  intereft  for  the  refidue  of  the  faid  60  L 
*-ycar,_/6r  wbich  the  mortgagee  might  hz\e/ued  at  law,  and  r^- 

twered  damages, 2 

MA,  mortgages  for  450 /.  payable  at  the  end  of  five  years,  with  s Vera,  ij^^ 
intereft  at  ^L  per  cent,  in  the  mean  time,  and  about  two  months  be-  H'*^?^|^' 
fore  the  end  of  the  five  years,  the  mortgagee  aifigns  over  the  mort-     *" 
pge  for  560/.,  being  the  principal  and  intereft  then  due,  the 
560  i  fliall  carry  intereft,  though  the  five  years  were  not  elapfed, 
Ac  mortgage  being  forfeited  by  the  non-payment  of  intereft. 

[A  bill  was  to  have  the  redemption  of  a  mortgage  of  the  manors  Eariof  Mac. 
sf  B.  and  S.,  in  the  county  of  C,  which  mortgage  had  been  «J«*fi«'<*  ▼• 
>ffigned  to  F,i  one  point  was.  Whether,  there  being  great  arrears  iVern!i6S. 
tluc  at  the  time  of  the  affignment,  which  were  paid  by  i^.,  the 
woncypaid  for  intereft,  then  in  arrear,  (hould  be  reckoned  princi-. 
P^  as  to  him,  and  carry  intereft  with  it  ?   And  it  was  infifted  for 
Ac  mortgagor,  that  intereft  was  never  made  principal,  in  fuch  cafe, 
^Icfs  the  mortgagor  had  joined  in  the  affignment;  and  the  cafe  Porter t. 
^i  Porter  and  Subbart  was  cited,  where,  in  a  like  cafe,  it  was  de-  "pj^* 
ttced,  that  intereft  Ihould  be  reckoned  principal ;  but  the  decree  g^  '   *'* 
^'Jrcvcrfed  in  the  Houfeof  Lords,  becaufc  the  executor  of  the 
'^'rtgagor  was  no  party.     But  the  Lord  Keeper  faid,  that  prece- 
dent could  not  weigh  much  with  him  j  he  was  of  counfel  there- 
^%  and  it  was  hard  in  all  its  circumftanccs.     For  although  he 
thought  it  reafonable,  that  the  intereft  paid  upon  the  aflignment 
fcculd  be  reckoned  principal,  yet  he  would  not  now  make  a  new 

6  precedent. 
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precedcpt.    Howererj  his  Lordlhip  dire6):ecl  the  defendant's  corns* 

fel  to  fearch  for  precedents^  and  faid,  that  if  they  could  find  an/ 

one,  he  would  follow  it  in  this  cafe ;  but  no  fuch  precedent  could 

be  found. 

Aftenhurft        But,  where  creditors  procure  a  decree  for  fale  of  an  eftate  be- 

♦.  James,      {^^^  ^  Matter,  and  one,  (by  confent  of  all  parties  entitled  to  the 

jA   .  271.   ^f^^^^^  being  confirmed  the  bed  bidder  by  authority  of  the  court, 

all  the  incumbrancers  agreeing  he  ihall  be  purchafer)  takes  an 

aflignment  of  all  incumbrances ;  in  this  cafe,  he  will  be  a  creditor 

of  the  mortgagor  for  the  whole  fum,  as  weQ  what  he  paid  for  in- 

tereft  due,  as  for  principal,  together  with  intereft  upon  the  intereft, 

their  confent  being  the  fame  thing,  as  if  they  had  been  m^de  par* 

ties  to  the  aflignment. 

Proaorv.         But,  where  G.,  in  1641,  made  a  mortgage  in  fee  of  Iand% 

Cooper,        worth  about  30/.  per  annum^  to  C,  to  fecure  300/.;  in  1652, 

Pfk.  Ch.     ^^  mortgagee  took  poffeflion,  and  in  1660  devifed  the  lands  to 

Tnn,  1700.  -^.;  in  1680  the  devifce  brought  a  bill  to  foreclofe :  the  wife  of 

the  mortgagor  had  recovered  a  third  part,  as  dower,  againfl:  the 

mortgagee,  fo  that  the  profits  did  not  anfwer  the  intereft  of  the 

money,  which  was  then  8  /.  per  cent.,  and  there  had  been  infancies 

on  the  plaintiflF's  part  for  feveral  years  :  the  Matter  of  the  Rolls 

decreed  the  plaintiff  to  redeem,  and  pay  8  /.  per  cetit.  onlj^  that  being 

then  legal  interett ;  and  faid,  that,  though  the  profits  were  notr 

fufficient  to  anfwer  the  interett,  yet  the  arrears  could  not  carry 

intereft,  although  the  cotts  and  charges  mutt. 

Bacon  v.  A  Matter's  report,  computing  intereft,  makes  that  interett  prin- 

^p'^w        cipa^  ^^^  to  carry  intereft ;  for  a  report  is  as  the  judgment  of  the 

47S.  9xtc.    court,  and  appoints  a  day  for  the  payment,  carrying  on  intereft 

cb.5oo.      to  that  day;  and  the  party's  difobedience  to  the  court,  in  not 

s.c.  Eq.Ci.  complying  with  the  time  of  payment,  ought  to  fubje£l  him  to 

Abr.  530.9.  interett. 

1  p.  Wins.  But  the  report  mutt  be  confirmed  ;  for,  where  -rf.,  the  defend;^ 
453.  480.  ant,  infifted  that  800  /.  was  owing  to  him,  and,  upon  the  Matter's 
U)!d^Beiiew,  report,  only  180/.  appeared  due;  the  court  ordered  intereft  for 
I  Brown's  that  fum,  from  the  time  of  confirming  'the  report  abfolute,  and 
Pari.Ca.       f^Qf  before  ;  becaufe,  until  then,  it  was  not  any  liquidated  fum. 

%Q^.  Ibtd.  "^  ^  ^      ^ 

566.    Mofely,  17.     Attorney  General  v.  Iflington  Overlters  et  al.     1  P.  Wms.  376-7.    s  £q.  Ca« 

Abr.  530. 

Mofely ,047.  Where  creditors  are  decreed  to  be  paid  according  to  their  pri- 
ority, if  the  ettate  is  deficient,  the  principal  only  (hall  bear  intereft 
after  the  confirmation  of  the  report. 

And  although  the  report  he  confirmed,  yet,  if  the  fuit  be  for  a 
fale,  and  not  to  foreclofe,  interett  fliall  not  carry  intereft,  if  there 
Hanii  ▼»      be  other  mortgagees,  and  bond  creditors,  parties  thereto.     Thus, 
Harris,         ^j^^  plaintiflF,  a  mortgagee,  brought  a  bill,  in  conjundion  with 
3A     72a.   fgy^j^j  hoT{&  creditors,  againft  the  heir  at  law  of  the  mortga- 
gor, for  a  fale  of  the  mortgaged  prcmifes,  and  had  a  decree  ac- 
cordingly, with  a  dire£^ion  to  pay  the  mortgagee  his  principal  and 
intereft  in  the  firft  place.     The  Mafter  made  a  report  of  a  ftated 
fum  due,  which  was  confirmed ;  the  mortgagee  then  morcd,  that 
the  Mafter  might  compute  fubfequent  intereft  and  cofts  upon  the 
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{dm  reported  due.  There  was  not  near  enough  artfing  from  the 
falc,  to  pay  the  fecond  mortgagee  and  the  bond  creditors.  The  reft 
of  the  creditors  and  the  mortgagor  oppofcd  this  motion,  and  en- 
deavoored  to  ihew  a  difference  between  tlie  prefcnt  bill  and  a  bill 
pf  foreclofure,  infifting,  that,  in  the  latter,  the  court  direcls  the 
I  Idafter  to  allow  fubfequent  intereft  upon  the  fum  reported  due, 
becaufe  it  is  a  compenfation  lo  the  mortgagee  for  being  kept  out 
of  his  money,  by  the  court's  allowing  time  to  the  mortgagor  to 
i  icdeem ;  but  that  here  a  fale  was  dire£led  in  the  firft  inftance, 
aad  the  intereft  of  the  other  creditors  was  concerned ;  therefore, 
it  vould  be  hard  to  give  intereft  upon  intereft  in  favour  of  one 
creditor,  to  the  prejudice  of  the  reft.  And  the  Lord  Chancellour 
allowed  the  diftin£tion,  faying,  that  it  would  be  rather  too  much 
to  give  fuch  an  advantage  to  the  mortgagee  over  the  reft  of  the 
creditors,  efpecially  as  the  mortgage  carried  5  /.  per  cent^  and  pro- 
pofed  to  the  counfel,  that,  from  the  time  of  the  Mafter's  report 
bemg  confirmed,  it  (hould  carry  only  4/.  per  cent.,  in  which  the 
pbintiff' acquiefced. 
i  Where  the  court  enlarges  the  time  for  a  mortgagor,  or  a  fub-  Mofeley, 
I  fcquent  mortgagee,  that  is  a  favour,  for  they  w^uld  otherwife  be  **^'  *47- 
I  foreclofed,  and  it  is  but  juft  and  reafonable  they  fhould  pay  for  it, 
and  that  the  firft  mortgagee  ftiould  be  no  lofer  thereby;  therefore, 
if  on  a  bill  to  foreclofe,  principal,  intereft,  and  cofts,  are  lumped 
into  one  fum  by  a  Mafter ;  if  the  mortgagor,  or  a  puifne  mort- 
S^S^^  pny  longer  time  to  redeem,  they  always  pay  intereft  for 
thc\(hole  fum.] 

If  the  mortgagor  tenders  the  money,  and  the  mortgagee  re-  Chin.  Ca. 
fiifes,  he  lofes  the  intereft  from  the  time  of  the  tender ;  becaufe  *9- 
it  is  bat  a  pledge  for  the  money,  and  if  the  money  be  tendered,  a^^^.*"'   ** 
he  ought  not  to  keep  the  pledge  \  and  no  man  ought  to  pay  for 
the  forbearance  when  he  hath  the  money  ready. 

The  plaintiff  had  made  a  mortgage  in  fee  of  his  eftate,  which  Abr.  Eq. 
by  feveral  mefhe  aflignments  was  come  to  Sir  William  Dodwell,  l^h]^^' 
and  there  being  like  wife  two  feveral  terms  for  years  ftanding  out,  Auften  v. 
they  were  afligned  to  truftees,  in  truft  for  Sir  TVilliam  Dpdwell  to  Executort^f 
protefi  the  inheritance,  and  fubje£l  to  the  fame  equity  of  redemp-  Sj'j?!!}*"* 
tioi\,:  The  plaintiff  and  Sir  William  fettled  an  account  of  what 
vas  dne ;  and  there  appearing  to  be  due  thereon  4400/.  principal 
nione?,  the  intereft  was  then  paid  off)  and'at  the  fame  time  Sir 
William  Dodwell  g3Lvt  a  note,  whereby  he  promifed,  that  on  pay« 
tncntof  the  fum  of  4479/.,  or  thereabouts,  ©n  the  23d  OEiober 
then  next,  being  the  intereft  computed  to  that  time,  he  would  re- 
convey  the  inheritance  to  the  plaintiff  and  his  heirS|  and  would 
procure  his  truftees  to  allign  the  two  terms  for  years,  as  the  plain- 
tiff (hould  diredl.     In  Augujl  following  Sir  William  Dodwell  died, 
^  the  defendants  were  his  executors  ;  and  he  likewife  left  the 
defendant  Mary^  his  only  child  and  heir  at  law,  an  infant  of  about 
eight  years  of  age  ;  the  plaintiff  provided  the  money,  and  on  the 
23d  of  Ociober  tendered  a  bank-bill  of  4500  /.  to  one  of  the  ex- 
ecutors (there  being  four  in  all)|  for  him  to  take  thereout  what 
Vtt  then  due  for  principal  and  intereft  \  but  the  executors  having 
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none  of  them  proved  the  will^  he  refufed  to  accept  the  tendei 
upon  which  the  plaintiff  aiked  him^  if  he  objefled  to  the  legali 
of  the  tender,  being  in  a  bank-bill  and  not  in  money,  and  tbat 
he  did,  he  would  immediately  turn  it  into  money ;  to  which  tl 
other  anfwered^  he  had  no  obje&ion  to  the  tender,  but,  not  ha^ 
ing  proved  the  will,  he  cduld  not  accept  of  the  money.      Afte 
wards  the  plaintiff  made  the  like  tender  to  another  of  the  czecc 
tors,  who  likewife  refufed  to  accept  of  it,  not  having  proved  tl 
will ;  but  he  objected  to  the  legality  of  die  tender,  not  being  i 
money*     Afterwards  ail  the  four  executors  proved  the  will  i  an 
the  bill  was  brought  to  redeem,  on  payment  of  4400  /.  and  in 
tereft,  to  the  23d  OBoier,  being  the  time  mentioned  in  the  note 
ftf)  AU        and  that  the  plaintiff  might  not  be  obliged  to  pay  intereft  bejon^ 
^ogh  it      ^)|3(  rime,  as  the  executors  inGfted  he  ought.     And  it  was   heh 
jet  been  de-  ^Y  ^J  Lo^^d  ChancellouT,  that  this  tender  in  a  bank-note  was  not 
termined,      ftri£lly  fpesking,  a  legal  tender  (a) ;  but  fince  it  was  proved  tha 
^awtl    P^*i"t*ff  offered  to  turn  it  into  money,  that  made  it  a  good  tender 
legal  tender,  ^dly.  It  was  clcarly  agreed,  that  any  or  either  of  the  executors 
yet  the  court  before  probate,  might  have  received,  and  given  a  good  difchargi 
Be^h  haTe    ^^^  ^^  moncy,  cfpccially  when,  as  appeared  in  this  cafe,  they  a£ 
hoiden,  that  terwards  proved  the  will,  and  fo  were  executors  ab  initio.      S^lji 
if  fuch  notea  That  though  thcy  were  executors  only  in  truft  for  the  daughter, 
in*payment^  who  was  an  infant,  yet  none  of  them  could  be  in  a  better  cafe 
and  no  ob.' '  than  Sir  William  Dodv/eil  himfelf  would  have  been,  if  he   had 
jcaionmade  been  living  ;  and  as  fuch  tender,  under  thefe  circumftances,  ^ould 
«ipt*on  that  ^^^^  bound  him,  fo  it  will  his  executors  and  devifee  j  and  there- 
■ccoonty       fore  decreed  a  redemption  on  payment  of  the  4400  /.  and  intereft 
*!!3  *"/     ^°  ^^^  ^3**  O^cber^  the  time  mentioned  in  the  note,  and  no  longer^ 
Wright  tT'    ^"^  "^  ^^^^  ^"  either  fide :  and  the  infant,  heir  at  law,  on  pay- 
Reed,  metit  of  the  money  to  the  executors,  was  to  convey  the  inherit- 
3TermRep.  an^e  defcended  to  her,  according  to  the  zSt  7  Ann.  c,  19.  for  ob- 
^^^*            liging  infant  truftees  and  mortgagees  to  affign  and  convey. 

[Although,  according  to  the  above  cafe,  a  mortgagee,  refufing 
to  receive  his  money  on  tender,  after  forfeiture,  will  lofc  his  in- 
Hisv.LiD^y  tereft  from  the  time  of  the  tender;  yet  notice  of  paying  off  the 
Htfdwick^    mortgage  muft  have  been  given  to  the  mortgagee,  at  Icafty&i  ceUendar 
a  Pow.     '   months  before,  and  the  money  muft  have  been  tendered  on  the  day 
Kortg.  456.  of  the  determination  of  that  notice  \  for  where  the  nwrtgagor 
omitted  to  tender  the  money  on  the  very  day  on  which  the  notice 
expired,  and,  in  confequence  thereof,  the  mortgagee  refufed  the 
tender,  the  payment  of  the  intereft  was  held  by  Lord  Hardwch 
not  to  be  thereby  fufpended  \  for  that  by  the  omifiion  of  the  mort- 
gagor,  the  mortgagee  was  become  entitled  to  a  farther  notice  of 
fre  calendar  months^  at  the  expiration  of  which  a  ftriA  tender  muft 
be  made«  * 

Sutton  T.  But,  it  feems,  the  plaintiff  ought  to  make  oath,  that  the  mo# 

Rodd,  aCh.  „gy  ^j^g  always  ready,  and  no  profit  was  made  of  it;  which  may 
Gyles  ▼.'  ^  controverted  by  the  mortgagee,  who  may  prove  the  contrary  ; 
Hail,  2  P.  namely,  that  the  mortgagor  was  not  ready  to  pay  it,  in  which  cafe 
Wm$.  378.   jjjc  mtcreft  rouft  run  on. 

» 
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A  tender  muft  be  made  by  a  perfon  aAaally  interefted ;  and^  Watkina  ▼• 
iccordinglT,  it  was  faid  by  Coke  to  have  been  adjudged,  Trin.  ^*^i*;.  » 
2'jJi/tz.  that,  where  one,  who  was  not  guardian,  nor  was  to  have  ,34.  The 
anj  intereft  in  the  land,  tendered  money  upon  a  mortgage  for  an  above  cafe  !• 
infant,  it  was  adjudged  a  void  tender.  S^^'lnargt 

in  Owen,  by  the  name  of  Watkins  and  Aft  wick,  and  is  thus  ftated  :  A  man  made  a  feoffment  on  condU 
60a,  tbat  if  he,  his  heirs  or  exrcutort,  did  pay  100/  before  fuch  a  day,  ihaC  he  might  re«enler;  the 
fa£hr  d7ed,  his  heir  within  age ;  the  mother,  without  any  notice  to  the  fon,  requeued  /.  S.,  that  ht 
«<BaU  psy  the  money  for  her  fon.  All  this  was  found  by  fpecial  verdid,  but  it  was  not  found  of  what 
a{e  the  foo  was.  Clinch  faid,  that  if  the  jury  had  found,  that  the  fon  was  of  the  age  of  feventeen  years, 
ibe  paymeoc  had  been  good.  Bat  by  Wray,  if  a  bond  be  upon  condition,  that  the  obligor  or  his  heirs 
ftall  pay  joo/.,  and  the  obligor  die,  his  heir  within  age,  1  conceive  payment  by  the  guardian,  or  by 
fant  other  friend,  is  good.  And  afterwards,  all  the  joftic^s  agreed,  that  if  the  infant  were  within  the 
age  of  fiwrteen  years,  the  tender  of  the  money  by  his  mother  had  been  good,  but  otherwife  if  he  had  been 
iaorc  than  finirnecn  years  of  age ;  and  becaufe  no  age  was  proved,  but  that  he  was  within  age,  it  fbould 
Dot  be  intended  that  he  was  within  the  age  of  fourteen  years  j  and  therefore,  they  advifrd  the  party  to 
k|in*ir  govff^  and  that  is  might  be  found,  that  the  infant  was  within  the  age  of  fourteen  years* 
Own,  137. 

The  money  being  a  fum  in  grofs,  and  collateral  to  the  title  of  Co,  Lie. 
tic  land,  the  mortgagor  muft  tender  it  to  the  per/on  of  the  niort-  *y^*  J; 
gagee,  and  it  is  not  fufEcient  for  him  to  tender  it  upon  the  land*       AbnkosilA, 

But,  if  a  time  and  place  for  payment  of  the  money  be  ap-  Co.  Lit. 
pointed,  in  that  cafe  he  need  not  feek  for  the  mortgagee,  or  be  *"•*>• 
in  any  other  place  but  in  that  comprifed  hi  the  indenture,  or 
there  longer  than  the  time  fpeciiied  therein. 

And  fo  it  is,  although  a  plare  be  not  appointed  in  the  provifo, 
if  the  mortgagor  give  notice  wiere  he  will  pay  it  oflF.     Thus,  Gyles  v. 
whtre  the  mortgagor  gave  perfonal  notice,  in  writing,  to  the  S^*****^g 
defendant  the  mortgagee,  that  he  would  tender  the  money  and      "**  ^^  • 
intcreft  between  the  hours  of  ten  and  twelve  in  the  morning,  at 
Lifueln*j  Inn  Hally  at  a  day  and  hour  appointed  therein,  which 
accordingly  was  done ;  it  was  objefted,  that  Lincolris  Inn  Hall 
was  not  named  in  the  provifo  in  the  mortgage-deed,  as  the  place 
for  payment,  and  therefore,  that  the  tender  muft  be  to  the  per- 
fon ;  but  it  was  held,  that  the  money  being  lent  in  town,  it  would 
be  very  hard,  after  perfonal  notice  being  given  for  payment  there- 
of} and  no  objection  made  by  the  mortgagee  to  the  place  at  the 
time  of  notice,  to  make  the  mortgagor  travel  with  this  fum  of 
money  to  Oxford^  where  the  mortgagee  lived. 

In  feme  cafes,  a  tender  at  the  houfe  of  the  mortgagee  will  be 
fttfficient.    Thus,  where  there  v/as  a  mortgage,  and  the  mortgagor  Manning?. 
afterwards  meeting  the  mortgagee,  faid  to  him,  I  have  monies  ^^'j^*^^'^ 
now,  I  will  come  and  redeem  the  mortgage  \  to  which  the  mort-  ^^^  ' 
gagcc  replied,  he  would  hold  the  mortgaged  premifes  as  long  as 
he  could,  and  then  when  he  could  hold  them  no  longer,  let  the 
devil  take  them  if  he  would.     Afterwards  the  mortgagor  went  to 
the  mortgagee's  houfe  with  money,  more  than  fufficient  to  redeem, 
and  tendered  it  there,  but  it  did  not  appear  that  the  mortgagee 
was  within,  or  that  the  tender  was  made  to  him*,  the  court  de- 
creed a  redemption,  and  that  the  defendant  fliould  have  no  intereil 
from  the  time  of  the  tender,  becaufe  of  his  wilfulnefs.     And 
a  like  determination  was  made,   in  the  cafe  of  Pedhatn  and 
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But,  if  there  te  a  deed  of  afligament  prcfented  to  be  executedj 
at  the  time  when  the  tender  is  made,  in  which  there  are  cove- 
nants, the  mortgagee  is  entitled  to  lay  them  before  his  attomcyj 
and  (hall  have  reafonablc  time  allowed  him  fo  to  do  before  thein- 
Vr»iffliii«t.  tercft  (hall  ftop.     Thus,  a  bill  was  brouji^ht,  in  May  1742,  to  re- 
ftmhh,         deem  a  mortgage,  in  which  the  plaintiff  infifted  upon  a  redemp 
•    *  '9  •    \Xqic^^  on  paying  the  principal  money  only,  for  that  the  intereft 
ought  to  determine  in  Pebruary  1741,  becaufc  he  bad  given  fix 
months  notice  to  pay  it  off,  and  had,  on  that  day,  tendered  the 
principal  and  intereit,  with  a  deed  of  afBgnment,  but  the  defend^* 
ant  abfoiutely  refufed  to  take  the  money:  the  defendant  fwore, 
that  he  offered  to  take  the  money,  provided  he  might  have  time  to 
confider  of  it,  and  to  advife  upon  the  deed  of  aifignment,  there 
being  covenants  therein  on  his  part,  upon  which,  as  he  was  not 
of  the  prof^llion  of  the  law,  it  was  rcafonable  he  (hould  confult 
his  attorney,  whether  they  were  fuch  as  he  might  fafely  executCi 
And  the  Lord  Chanccllour  faid,  that  the  plaintiff,  not  having  fcnt 
a  draught  of  the  affignment  to  the  defendant  any  time  before  the 
money  was  tendcred,ashe  ought  to  have  done,hewasin  the  wrong; 
for  where  there  were  covenants  on  the  part  of  the  mortgagee,  it  was 
Very  rcafonable  that  he  fhould  have  fome  time  to  look  them  overj 
the  plaintiff^'s  attorney  ought  to  have  left  the  deed  for  a  week  with 
the  defendant,  that  he  might  have  had  an  opportunity  to  advife 
upon  it,  and  (houKl  have  appointed  a  time  to  pay  the  money,  after 
the  defendant  had  had  fullicient  time  to  Confider  it.     And  his 
Lordfhip  decreed  the  mortgage-money,  with  intereft,  to  be  paid 
within  tw  montl)?,  otherwife  the  plaintiff's  bill  to  ftand  difmiffed. 
R\)irpnfi  ▼.        So,  if  thtre  be  a  controverfy,  to  whom  the  equity  of  rcdemp* 
Jjuke,  iFq.  jjon  belongs,   no  aflignment  can  be  made  until  that  point  is 
c«.  603.  jf.  f^,jjj^.^| .  therefore  the  intereft  of  the  mortgage  will  not  ccafc, 
altliough  the  money  be  tendered  to  the  mortgagee,  and  he  rcfufc  it. 
Lord  Milton       Lord  Milton^  being  poiVefled,  under  a  conveyance  firom  his 
J.  MooiQ      fatl'.er,  of  divers  mortgaged  premifes,  and  all  the  fecurities  for 
•HiUrnnrr     tlic  famf ,  and  entitled  to  all  the  money  due  thereon,  filed  his  bill 
K'lrfrwonh,    in  the  court  of  Exchequer  in  Ireland^  in  June  1764,  againft -Mi^''^ 
Irli* r*'  •       Kog^w&rih  and  Darner  Edgenvorth^  infants,  heirs  to  the  mortgagorj 
C'»  laii.       praying  the  benefit  of  the  proceedings  in  a  former  caufe,  and  for 
5io.  an  account ;  and  that  the  money  which  (hould  appear  due  thereon 

mij^ht  be  paid  the  plaintiff  by  a  (liort  day,  or  that  the  defendants 
mi;;ht  be  foredofcd,  and  the  mortgaged  premifes  fold,  for  payment 
of  what  fliould  appear  due.  The  defendants,  by  their  anfwer  to 
this  bill,  admitted  moft  of  the  matters  therein  ftatcd  ;  but  infifted 
upon  the  benefit  of  an  ajirecment,  which  they  alleged  had  been 
nvailc  between  the  plaintiff's  father,  jchn  Damcr^  and  the  fathcf 
of  tlic  defendants,  for  reducing  the  intereft  of  the  Cdd  mortgages, 
which,  by  the  deed,  was  originally  at  Z per  cent,  to  6 per  cenU 
lll\ic  hciiii^  joined  in  the  caufe,  feveral  witneffes  were  examined} 
and  the  fanie  came  on  to  be  heard  in  November  iTJii  when  (upon 
iiMiling  an  anfwer  put  in  by  tlie  faid  John  Darner^  in  1758,  to  a 
bill,  (lied  againft  him  by  the  defendant's  father  in  1757,  whereby 
the  ioruicr  admitted,  that,  pending  a  foj;mer  fuit,  the  faid  de- 
fendant'! 
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fctrfant's  father  had  fold  the  faid  John  Datne^j  «  That  the  dcbts^ 
^'  atfcfting  the  eftates  mdrtgagcdi  were  fo  great,  that  if  John 
"  Darner  did  not  make  an  abatement  in  the  intereft  of  the  moneyr 
"  Jae  to  him,  he  would  have  little  benefit  in  cafe  he  fucceeded 
•*  in  the  faid  fuit,"  and  that  Darner  then  faid,  <<  that  if  that 
^  fhould  be  the  cafe,  he  would  leave  any  reafonable  abatement 
"  to  his  friend  Ambrofe  Harding.^  Whereby  it  appeared,  that 
foch  converfation  had  pafled  between  them ;  and  that  the  faid 
Amhrrfe  Harding  underftood,  that  Darner  had  agreed  to  accept  of 
6Lptrce/it,  intereft  upon  the  money  to  due  to  him  on  the  f^nd  fe- 
oiritics  'y  and  alfo,  upon  reading  other  evidence,  the  court  made 
aa  order,  dire£ling  an  ifTue  to  be  tried  at  the  next  afTizea, 
**  Whether  there  was  any,  and  what  agreement  between  John 
^  Darner^  efq.  deceafed^  and  Packington  Edgewprlh^  deceafed,  at 
"  any,  and  at  what  time,  for  any,  and  what  abatement  of  in- 
"  teieft,  on  the  principal  furas  due  to  the  faid  John  Danger  P** 
From  thie  Order,  Lord  Mi/ion  appealed  to  the  Houfe  of  Lords, 
and  the  principal  objedlion  urged  by  him  againft  dire£ling  fuch 
iffue,  was,  that  confideriug  the  (late  of  the  evidence  before  the 
oottrt,  it  was  unjull  to  dirc£l  an  iflue  -,  becaufe  the  anfwer  of  Mr* 
Darner^  which  was  read  by  the  defendants  at  the  hearing,  denied 
any  agreement  between  him  and  Packington  Edgeworth^  to  reduce 
the  rate  of  intereft  ;  and  this  denial,  being  fet  in  oppoCtion  to  any 
conclufion  drawn  from  Harding's  evidence,  took  away  all  ground 
foi  the  court*s  irtterpofing  ;  whereas,  by  diredling  an  ifiue,  upon 
the  trial  of  which  iVir.  Damer^s  anfwer  couM  not  be  read  tor  the 
appellant,  he  would  be  deprived  of  that  evidence  which  the  de- 
fendants had  made  evidence  at  the  heanni:j  of  the  c?4ufc.  But  it 
was  adjudged,  that  the  order  fliould  be  affirmed,  with  this  addi- 
tion, vi%.  that  the  plaintiff  Ihould  be  at  liberty,  at  fuch  trial,  to 
tcad  the  anfwer  of  Darner. 

Intereft  due  upon  a  mortgnge  cf  money  wljirh  is  in  fettlcmentj  E(fwards¥* 
trill  not  be  confidered  as  in  the  nature  of  rent,  and,  confequently,  Counicf-*  of 
gowiAthe  mortgage;  but,  if  the  tenant,  under  the  fettlement,  j;vvm.jj|. 
die  in  the  broken  part  of  the  quarter  or  half  year,  the  intereft  will 
be  apportioned  ;  a^d  what  is  due  from  the  laft  day  of  payment,  to 
the  day  of  the  death  of  the  tenant  for  life,  will  be  paid  to  his  exe- 
cutor, and  the  refidue  to  him  in  remainder. 

The  reafon  is,  that  intereft  increafes  on  a  mortgage  from  day  WJif.n  v. 
to  day;  and  the  mortg.'^gor,  whenever  he  pays  the  principal  and  ^y""?' 
intereft,  muft  pay  the  intereft  up  to  the  day  of  payment.  **'  ^  ' 

In  this,  a  mortgage  likewife  differs  from  ftock,  for  dividends  lh\i. 
ttpon  ftock  are  by  the  legiflature  made  payable  only  half-yearly, 
and  arc  in  nature  of  rents,  and,  confequently,  not  liable  to  appor- 
tionment. 

On  the  ftatute  \%  Ann.  fiat.  1.  c.  \6.  §1.  which  enads,  sAOc.  1^4. 
•*  That  all  bonds  and  affurances  for  the  payment  of  any  principal, . 
^  or  money  to  be  lent  upon  ufury,  whereupon  there  (hall  be  re- 
"  ferved  or  taken  above  five  in  the  hundred,  (hall  be  utterly  void;** 
parol  evidence  has  been  admitted,  to  Ihew  ufitrious  intereft  taken 
by  a  mortgagee,  though  there  was  none  referved  upon  the  face  of 
^  deed  itfelf. 

I  2 
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THE  taking  away  the  life  of  another,  whether  it  amount  tl 
felony  or  not,  is  called  by  the  general  name  of  homicide 
and  U  thus  branched  out  and  dillinguilhcd  by  our  law  : 
Bn£t.  i]4.  I.  Into  murder,  which  is  ufually  defined  the  wilful  killing  of  i 
Sitmf.  17.  pcjfon  through  malice  prepenfe.  And  it  is  faid,  that  aucientiyi 
VWj'f"^  Cgnified  only  the  private  killing  of  a  man,  for  which,  by  force  o 
lefcue'i  law,  introduced  by  King  Caimtits,  for  the  prefcrvation  of  hh 
Pnf.toAb-  Qg„tj^  the  town  or  hundred,  where  the  fa£i  was  done,  wi 
LiniitJdMo-  (o)  amerced,  unlefs  it  could  be  (i)  proved,  that  the  perfon  flain  wai 
MKhjr, 39.  an  Engli/bman,  or  u»lcfs  they  could  produce  the  offender..  Am 
(a)  The  jjjjj  |j^  ^jg  provided  to  avoid  the  fecrct  ■murder  of  the  Dants 
wi'torir-  who  were  hated  by  the  Englijh,  and  oftentimes  privaulymur- 
At  muki.  dered  bv  them, 
wiik.  &11.  ' 

Llw.iKo.  (i)Tbii  pn»r  «u  called  EntleOiin,  and  « 
plica,  but  moll  atdiaarilT  It  vu  by  tbe  leAiman)  of  Ci(< 
«u  Jlaio,  ind  bj  lw4  femilct  cf  llw  put  of  Cbc  motbu-     Hal.  Hilt.  P,  C.4 

Hal.  Hilt.  But  this  law  having  been  abolithed  by  T4  E.  3.,  the  killing  ol 
H  *^b*^  c.  *''T  Engli/bman  or  foreigner,  through  malice  prepenfe,  whetha 
t.*ii.  (1.  committed  openly  or  fccretly,  was  by  degrees  called  murder,  am) 
punilhed  with  death.  But  by  the  common  law,  aa  alfobytlu 
ftatute  of  15  B.  3.  c.  4.,  clergy  was  promifcuoully  allowed,  as  wcl! 
in  cafe  of  murder  a*  of  homicide  or  manllaughter,  before  the  &m 
tatttoIz^H.S.c.t.,  2SH.S.C.2;  1E.6.C.12.,  s(^6EJ.9 
€.  10.,  by  which  clergy  is  taken  away  from  murder  ex  maS^ 
frdttgiiaid.  1 

I  Ian.  J).         a.  Manjlaughter,  by  which  is  underftood  fuch  killing,  as  h^ 
•"■  •■S4'    peni  either  on  a  fudden  quarrel,  or  in  the  commifRon  of  an  ui 
9.  C.  M.    "wftJ  "^1  without  any  deliberate  intention  of  doing  any  mifchi 
HtwIi'P.C.  at  all,  and  in  which  the  odendcr  is  allowed  his  clergy,  though 
•.  j«.  J  I.    l)e  felony,  and  differ  from  murder  only  ia  degree  and  quidil 
Hence  it  is,  that  upon  an  iodidlment  of  murder,  the  party  offiyi 
ing  may  be  acquitted  of  murder,  and  yet  found  guilty  of  rax 
(laughter,  as  is  every  day's  praflice.     Aa  it  is  done  without  pP 
meditation,  it  is  held,  that  there  can  be  no  acceflarics  to  it  boci 
(he  Uet. 
t.  -1.  HomicAe  per  inferlunium,  ox  chance-medley yii,v\iKmBt 

^,   doing  a  lawful  a£t,  without  any  intent  of  hurt,  unfortunate 
l',,'  chances  to  kill  another;  and  though  this  be  not  felony,  yet,  as  t 
king  hath  loft  a  fubjeA,  and  in  order  to  make  men  the  more  cat 
ful  uf  their  a£tions,  the  law  punilhes  the  ofiender  with  the  lofa 
)ili  goods. 
I,         4,  Homicide y(  iefeniendo  is,  where  one  who  has  no  other  po 
V,   fiblfl  meani  of  preferving  his  life  from  one  who  combats  with  hia 
If  * 


OB  a  fiidden  quarrel,  kills  the  perfon,  by  whom  he  is  reduced  to 
bA  an  inerieable  neceffity.  And  in  this  cafe,  as  in  the  former, 
Ac  prty  forfeits  his  goods^  though  it  be  not  felony. 

jfufiifiai/e  homicide  is,  ift,  Where,  in  defence  of  a  man'js  houfe,  Hal.  Hjft. 
Ic  kills  one  who  attempts  to  burn  it,  or  to  commit  in  it  murder,  Hj|^y%: 
wbbcry,  or  other  felony.    2dly,  Where,  in  defence  of  a  man's  «. »«, 
pcrlbn,  be  kills  one  who  aflaults  him  in  the  highway,  with  an  in-» 
tent  to  murder  or  rob  him.     3dly,  When  the  killing  happens  in 
the  advancement  and  due  execution  of  publick  juftice ;  and  where 
a  felon  flies  from  thofe  who  endeavour  to  apprehend  him,  Isfc. 
And  this  is  fo  far  from  being  felony,  that  it  caufes  no  forfeiture 
vhatfbevcr* 

But  for  the  better  underftanding  thefe  feveral  fpecies  of  homi- 
cide, it  will  be  neceflary  to  confider, 

(A)  In  what  Cafes  a  Man  may  be  faid  to  kill  another. 

(B)  Who  are  fuch  Perfona,  by  killing  of  whom  a 
Perfon  may  be  faid  to  commit  Murder. 

(C)  What  fhall  be  deemed  Murder :  And  herein, 

1.  Where  it  (hall  be  faid  to  be  exprefs  Murder,  and  of 
Malice  prepenfe. 

2.  Where  the  Malice  (hall  be  faid  to  be  implied,  or  by  Pre^ 
fumption  of  Law :  And  herein, 

!•  Where  the  Homicide  teing  voluntarily  committed^'  and 
wthout  Provocation,  the  Law  implies  Malice. 

^.  WT^en  done  on  an  Officer  or  Minifter  of  JufHce. 

3.   When  done  by  Pfifons  in  the  Execution  of/ome  other 
unlawful  A^^ 

(D)  Of  Manflaughter :  And  herein  of  Manflaughter 
exempt  from  Clergy  by  the  Statute  of  i  yac.  i.  c.Z. 

(E)  Of  Juftifiable  Homicide  :  And  herein, 

1.  As  it  happens  in  the  due  IJxecution  and  Advancement  of 
Publick  Juftice. 

2.  As  it  happens  in  thp  Defence  of  a  Man's  Perfon,  Houfe, 
or  Goods* 

(F)  Of  excufable  Homicide  :  And  herein, 

I.  Of  Homicide ^^ //7/or/u/fiivm,  or  Chanc^iQQ4l9| 
%.  Of  Homicide  y^  Defendendo. 
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(A)  In  what  Cafes  a  Man  may  be  faid  to  till  another. 

« Init  4S,  A  S  there  arc  as  many  ways  of  killing,  as  there  are  modes  hf 
ti^ihi^'  which  one  may  die,  moriendi  milhfigur^^  it  is  laid  down  in 

P.C.43J  a.  general,  that  not  only  he;  who  by  a  wound  or  blow,  or  by  poifoA- 
X  Hawk.  ing,  ftranglingi  or  famiihing,  fa^r.  directly  caufea  another's  death  ^ 
PX.  c.  31.  jj^j  jij^^^  jjj  many  cafesj  he,  who  by  wilfully  and  deliberately  doing^ 
a  thing,  which  apparently  endangers  another's  life,  thereb^f 
occaGons.his  death>  Qiall  be  adjudged  to  kill  him. 
Cromp.  14.  Hence,  in  the  cafe  of  that  unnatural  mother,  who  left  her  child 
b.  Dait.  jjj  2JJ  orchard  covered  only  with  leaves,  in  which  condition  it  was 
Hti.  Hiii.     ftVuck  by  a  kite^^  and  died  thereof,  it  was  adjudged  murder. 

432.     iHawlcP.  C.  c.  31.  f  6. 

Cromp.  24.  So,  in  the  cafe  of  that  unnatural  fon,  who  carried  his  (ick  fa* 
feait*^^  "*•  ther,  agalnft  his  confcnt,  in  cold  frpfty  weather  ftom  ohc  town  ta 
Haic'iH?ft!   another,  by  reafon  whereof  he  died. 

43a.     I  Hawk.  P.  0.  c.  31.  §  5. 

3ritt.  c.  II.  So,  if  by  diirefs  of  imprifonmcnt  a  prifctfier  die,  it  is  murder  in 
\\\\  d'a  ^^  gaoler.  And  this  durefs  is  faid  to  be  inflided  on  every  one, 
n)ent,3.*  *  that  by  the  ufage  of  his  keeper  is  brought  nearer  to  death  and 
Lamb.  240.  further  from  life  \  and  therefore  it  is  faid,  not  to  be  material  whe- 
^?nft^  3*'  ther  it  proceeds  from  the  ncgled  and  careleflhefs  of  the  gaoler,  or 
palm.  548.  from  any  aftual  violence  \  and  may  be  cfFefted  by  confining  the 
Haic'sHift.  prifoner  too  clofely  in  a  noifomc  place,  loading  him  with  fet** 

fore  where  any  jwrfon  dies  In  gaul,  the  coroner  oygbt  to  be  fent  for  to  inquire  of  the  manner  of  his  death* 
Hale's  Hift.  4';a.  [(«)  A  gaoler, iknowiog  chat  a  prifoner  bfcdv-d  with  the  fmall-pox,  lodged  in  x  cer« 
taln  room  io  the  prifoo,  confined  another  prifoner,  agaitjl  bit  will,  ih  the  fame  roim.  The  fccond  pri- 
fonvT,  who  bad  not  had  the  diftemper^  of  which  the  gaoUr  haj  notice,  caught  tbediAempery  and  died  of  it- 
This  was  holden  to  be  murder  ia  the  gaoler.  2  Str.  S56.  Fod.  Cr.  L.  312.  Another  ftraicly  confined 
liis  prifoner  in  a  low,  dampy  ttowholefome  room,  without  allowing  hlin  ;he  common  nect-flfaaes  of  chain« 
ber-pot,  &c.  for  keeping  things  fwect  and  dean  about  him.  1  he  prifumr,  having  been  long  confined  in 
this  manner,  contracted  an  ill  habic  of  body,  which  brought  on  diAempers,  of  which  he  died.  This 
^tk'-wiie  was  holdrn  to  be  xnuider  in  the  party  guilty  of  the  durefs.  2  Sir.  8S4.  2  Ld.  Rajm.  1 57S« 
foii,  Cr.  L.  ^S'ft*] 

S&amf.  36.  So,  where  one,  by  durefs  of  imprifonment,  compels  a  man  to 
jlaft.^i.     accufe  an  innocent  pcrfon,  who  on  his  evidence  is  condemned  and 

executed;  this  is  murder*     Nil  refirt  an  quis  njortem  inferat^  aui 

^aufam  mortis  prabe(^u    &ed  quave* 
Plow.  19.  a.       S'o>  in  jiidgihtnt  of  TaSkr,  a  mail  may  be  faid  to  kill  one,  who  in 
«ak*  ^hX  ^^^^^  '?  killed  by  another,  or  by  himfelf  5  at,  where  a  man  incite^ 
434.         '  a  madman  to  kill  hiilhTelf,  or  another ;  or,  where  A,  by  force. takes 

the  arm  of  B*^  and  the  weapon  in  his  hand,  and  therewith  (tabs 

C,  whereof  he  dies  ;  this  is  murder  in  A. 
f  Co.  %i.         So,  if  a  imti  hys  pbifoli  witli  an  intent  te  kill  one  man,  which 
flow.  474.    jg  accidentally  taken  by  another,  who  dies  thereof ;  this  is  murder. 
Bak*sHiil.        So,  if  a  Sroman  be  iVitii  child,  anci  a  perfoh  give  her  a  potion 
49S-  to  deftroy  the  child  withiii  her,  and  (he  take  ttj  and  it  work  foi 

ftroogly  th^^  i^  k^s  her  \  tlui  ig  murdtr. 
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AJfo,  a  perfbn,  who  wilfully  negleQs  to  prevent  a  jnifchlef,  Fit«.Coroo, 
vhich  he   may,   and  ought,  to  provide  apainft,  is  anfwerabJe  for  2"*^ 
any  ill  coniequences  that  may  cnlue  his  neglect :  And  on  this  cromp.  24. 
feundation  it  is  held  by  fomc  opinions,  that  if  a  man  have  an  ox,  Hawk.  p.  c, 
liDife,  5sV.  which  he  knows  to  be  mifchievous,  by  being  ufcd  to  ••^*'  4*' 
gore  or  flrike  thofe  who  come  near  them^  and  he  negleds  to  tic 
them  up,  by  which  they  kill  a  perfon,  that  the  owner  may  be  in- 
di£led,  as  having    himfelf  felonioufly  killed  him ;  which  fcems 
agreeable  to  the  (a)  Jenvijh  law.     But  herein  my  Lord  Halt  lays  («)Exod.  c% 
down  the  following  particulars^  which,  he  fays,  fecm  to  him  to  be  ***•  '•  *^ 
agreeable  to  law  : 

1.  If  the  owner  have  notice  of  the  quality  of  his  bead,  and  xt  Hale's Hlft. 
do  any  body  hurt,   he  is  chargeable  with  an  a£kion  for  it.  ^3^* 

2.  Though  he  have  no  particular  notice  that  he  did  any  fuch  Hak't  Hit. 
thing  before,  yet,    if  it  be  a  beaft  that  vsfer^c  nature^  as,  a  lion,  a  ^^o*^ 
kar,  a  wolf,  yea^  an  ape  or  monkey,  if  he  get  loofe  and  do  harm 

to  any  perfon,  the  owner  is  liable  to  an  a£lion  for  the  damage ;  as 
was  adjudged  in  Andreiu  Baker^s  cafe,  whofe  child  was  bit  by  a 
monkey  that  broke  his  chain  and  got  loofe. 

3.  And  therefore  in  cafe  of  fuch  a  wild  beaft,  or  in  cafe  of  a  Hale^Hift. 
bull  or  cow  that   doth  damage,  where  the  owner  knows  it,  he  ^^o* 
maft,  at  his  peril,  keep  him  up  fafc  from  doing  hurt ;  for  though 

he  ufe  his  diligence  to  keep  him  up,  if  he  efcape  and  do  harm, 
the  owner  is  liable  to  anfwer  damages. 

4.  But  as  to  the  point  of  felony,  if  the  owner  hayc  notice  of  Mak'a  Hift* 
the  quality  of  the  ox,  {5*f.,  and  ufe  all  due  diligence  to  keep  him  43^» 

up,  vet  the  ox  break  loofe,  and  kill  a  man ;  this  is  no  felony  in 
the  owner,  but  the  ox  is  a  deodand. 

5.  But  if  he  do  not  ufe  that  due  diligence,  but  through  ncglj-  Hale'atfiju 
gence  the    beaft    go  abroad,  after  warning  or  notice  of  his  con-  *i*" 
dition,  and  kill  a  man,  it  is  manflaughter  in  the  owner. 

6.  But  if  he  did  purpofely  let  him  loofe,  or  wander  abroad,, 
with  deCgn  to  do  mifchief ;  nay,  though  it  were  with  defign  only 
to  fright  people^  and  make  fport,  and  it  kill  a  man,  it  is  murder  in 
the  owner  ;  and  this,  he  fays,  he  had  heard  had  been  fo  ruled  at 
the  aflizes  held  at  S/.  Albans  ;  but  he  adds,  this  is  only  a  hearfay. 

[Whether  taking  away  the  Ufe  of  an  innocent  man  by  .perjury  ScfrFoft.  c^ 
in  a  courfe  of  leeral  proceeding  amounts  to  murder  ?!  ^      L  13,1. 4^k. 

**       *  "  "*  LrOmm.  190.  note%, 

If  a  phyEcian  gives  a  perfon  a  potion,  without  any  intent  of  Hale's  Hift,, 
doing  him  any  bodily  hurt,  but  with  an  intent  to  cure  or  prevent  ^^ 
a  difeafe,  and,  contrary  to  the  expeftation  of  the  phyfician,  it  killa 
him,  this  is  no  homicide ;  and  the  like  of  a  furgeon* 

But  fome  hold,  that  if  a  perfon,  not  duly  authorifed  to.  he  a  St»nr.  i«.u     . 
phyfician  or  furgeon,  imdertake  a  cure,  and  the  patient  die  under  ^y^-  **-^ 
his  hand,  he  is  guilty  of  felony.,     But  this  opinion,  fays  my  Lord  43^^^^* 
Bakf  is  erroneous ;  for  phyfick  and  falves  were  before  licenfed  3}.  b. 
phyficians  and  furgeons ;  and  therefore,  if  they  be  not  Ikenfed  J j^'*  ^[^     * 
according  to    the  ftatutes  of  3  H.  8.  e.  11.,  or  14  &f  15  H.  8.  Hift.  4*9!* 
Cn  5.«  they  a^c  liable  to  the  penalties  in  the  ftatute^j^  but  are  not  Hawk.  PC. 

I  4  guilty  ^2»-^  6a. 
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guilty  of  murder  or  manilaughter.     And  herewith  agreeth  Hafxh^ 
.   hins^  who  fays,  that  the  charitable  endeavours  of  thofe  gentlemen^ 
who  ftudy  to  qualify  themfelves  to  give  advice  of  this  kind,  in 
order  to  afllft  their  poor  neighbours,  can  by  no  means  defervp  fa 
fevere  a  conftru£lion  from  their  happening  to  fall  into  fome  mif- 
takes  in  their  prefcriptions,  from  which  the  mod  learned  and  ex- 
perienced cannot  always  be  fecure.     But  as  it  is  highly  ra(h  and 
prefumptuous  for  unlkilful  perfons  to  undertake  matters  of  this 
nature,  the  law  cannot  well  be  too  fevere  in  this  cafe,  in  order  to 
deter  ignorant  people  from  endeavouring  to  get  a  livelihood  by 
fuch  pradlice,  which  cannot  be  followed,  without  the  manifeft 
hazard  of  the  lives  of  thofe  that  have  to  do  with  them. 
Hile'sHift.        If  a  perfon,  who  is  infedied  with  the  plague,  having  a  plague- 
♦3**  fore  running  upon  him,  goes  abroad  to  the  intent  to  infefl  ano- 

ther, and  another  is  thereby  infe£ted,  and  dies  ;  this  it  feems  is 
murder  by  the  pommon  law.  But,  if  no  fuch  intention  evidently 
appear,  though  defaBo  by  his  converfation  another  be  infeded, 
it  is  no  felony  by  the  common  law,  though  it  be  a  great  mifde- 
meanour. 
Haie'i  Hift.  \i  a  man,  eithet  by  working  upon  the  faacy  of  another,  or  pof- 
4^9*  fibly  by  harfh  or  unkind  ufage,  put  another  into  fuch  pafEon  of 

grief  or  fear,  that  the  party  either  die  fuddenly,  or  contra£fc  fome 
difeafe,  whereof  he  dies ;  though,  as  the  circumftances  of  the  cafe 
may  be,  this  may  be  murder  or  manflaughter  in  the  fight  of  God  \ 
yet  inforo  humano  it  cannot  come  under  the  judgment  of  felony, 
becauie  no  external  a£t  of  violence  was  offered,  whereof  the  com- 
mon law  can  take  notice ;  and  fecret  things  belong  to  God. 
Stmf.si.        But  in  all  thefe  cafes  it  is  agreed,  that  no  perfon  (hall  be  ad- 
2*'V^c   J*^^8^^»  ^y  ^^y  ^^  whatever,  to  kill  another,  who  doth  not  {a)  die 
^p.       *  '  thereof  within   a  year   and  a   day  after  ;   in  the  computation 
(«)Ajitient.  whereof  the  whole  day  on  which  the  hurt  was  done  (hall  be 
ly  a  barb.- '  reckoned  the  firft. 

lous  aiTiiulc 

with  an  intent  to  murder,  fo  that  the  party  was  left  for  dead,  but  yet  recovered  again,  was  adjudged  nur- 
des  and  petit  treafon  :  but  that  holds  not  now  \  for  the  ftroke  without  the  death  of  the  party  ftricken,  nor 
the  death  without  the  ftroke,  or  other  violence^  makes  not  the  homicide  or  murder.  Hale's  Hift. 
P.  0.425-6. 

3  Tnft.  5s.  If  a  perfon  hurt  by  another,  die  thereof  within  a  year  and  a  day, 
Keiy.  26.  jt  J3  no  ex^ufe  for  the  other,  that  he  might  have  recovered,  if  .he 
.  *  '  '^'       had  not  negle£led  to  take  care  of  himfelf. 

Haie'aHift.  But  if  the  wound  or  hurt  be  not  mortal,  but  with  ill  applica- 
P.C.4iS.  tions  by  the  party,  or  thofe  about  him,  of  unwholfome  falves  or 
medicines,  the  party  dies ;  if  it  can  clearly  appear  that  this  medi- 
cine, and  not  the  wound,  was  the  caufe  of  his  death,  it  feems  it'is 
not  homicide.  But  then  that  muft  appear  clearly  and  certainly  to 
be  fo. 
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(B)  Who  are  fuch  Perfons,  by  killing  of  whom  ^ 
PerfoQ  may  be  faid  to  commit  a  Murder. 

|T  is  agreed,  that  the  malicious  killing  of  any  perfon,  whatfo*  Hawk.  P.  c; 
■*  CYcr(fl)  nation  or  lelieion  he  be  of,  or  of  wbatfoever  (i)  crime  ^'}l'  ^  '5- 
attaiDtcd,  IS  murder.  kiiianaiiea  ' 

I  ^Btmj  vlthin  this  kingdom,  jet  it  It  felony;  unicff  it  be  in  the  heat  of  war,  and  in  the  adual  exercilt 
Aenot  Hal.  Hift.  P.  C.  433.  {h)  Though  outlawed  of  felony,  or  atuintcd  in  zfrsemawire^  for  the 
CBBratioa  or  the  /eotencemult  be  by  a  lawful  officer,  lawfully  appoinud  ;  and  therefore,  if  a  pcrfon  b« 
wa^fmnrri  to  be  hanged,  and  the  iheriiF  behead  him,  thii  is  murder,  and  the  wife  may  have,  an  appeal* 
Hile'iHiii.  P.C.433. 

If  a  woman  be  quick  or  great  with  child,  if  (he  take,  or  another  Hale's  Hill, 

gire  her,  any  potion  to  make  an  abortion,  or,  if  a  man  ftrike  her,  f\^*^^?: 

vbereby  the  child  within  her  is  killed ;  it  is  not  murder  nor  man-  ^J,  Hawk^ 

flaughter  by  the  law  of  Engiandy  becaufe  it  is  not  in  rerum  natura^  ii  ciearlj 

and  it  cannot  be  legally  known  whether  it  was  killed  or  notj  """'^"^ 

[  though  It  be  a  great  crime,  and  by  the  judicial  law  of  Mofes^  was  /landin/ 

*  ponifliable  with  death.     So,  (r)  if,  after,  fuch  child  were  born  fomeopini. 
■  aliYC  and  baptized,  and  after  die  of  the  ftroke  given  the  mother,  ®°'  ***  ***• 

.1  ..••..  ,  ®  '   contrary. 

this  IS  not  homicide.  Hawk.  P.  C  c.  31.  §  16. 

But,  if  a  man  procure  a  woman  with  child  to  deftroy  her  in-  7^0.9. 

fait  when  bom,  and  the  child  be  born,  and  the  woman,  in  purfu-  ^^l  '*|Jr 

ance  of  that  procurement,  kill  the  infant }  this  is  murder  in  the  p.c.433. 

..mother,  and  the  procurer  is  acceflbry  to  murder  \  and  this^  whe-  H«wk.p.c. 

iher  the  child  were  baptised  or  not.  «•  3«-  S  «7^ 

(C)  What  fhall  be  deemed  Murder :  And  herein, 

^  What  Ihall  be  faid  to  be  ezprels  Murder,  and  of  Malice 

prepenfe. 

UEREIN  it  feems  to  be  agreed,  that  any  {i)  formed  defign  of  Hawk.  p.  a 
►  "^  doing  mifchief  may  be  called  malice}  and  therefore,  that  J^'^^A^^ 
not  fuch  killing  only  as  proceeds  from  premeditated  hatred  de^nca  ma- 
.or  revense  againft  the  perfon  killed,  but  alfo  in  many  other  liceinfadi 
cafes,  fuch  as  is  accompanied  with  thofe  circumftances  that  (hew  ^**^*  ***'*' 
fl«  heart  to  be  perverfely  wicked,  is  adjudged  to  be  a  malice  tion  of  doing 

prepenfe.  w»y  bodily 

harm  to 
"wber,  wheteonto  by  law  he  is  not  aotborifed  \  and  the  evidences  of  foch  a  malice,  fays  he,  muft  arife 
fron  cztcmal  ciicumftances  difcovertng  that  inward  intention  \  as,  lying  in  wait,  menacing!  antecedent, 
"^BKr  gmdges,  deliberate  compaifings,  and  the  like,  which  are  rariout^  according  to  variety  of  circum* 
tuxes.    Hale*iHift.P.C.45i. 

If  two  perfons  in  cool  blood  meet  and  fight  on  a  precedent  Roll.  Rep. 

•  fioanel,  and  one  of  them  is  killed,  the  other  is  guilty  of  murder  \  3^-. 

and  this  the  law  adjudges  to  be  of  malice,  and  that  the  party  can-  K:nmjf.^%l! 
not  help  htmfelf  by  alleging,  that  he  was  iirfl:  ftruck  by  the  de-  b. 
ttafcd,  or  that  he  often  declined  to  meet  him,  and  was  prevailed  i'?*^^ 
ttpoQ  to  do  it  hj  his  importunity ;  or  thstt  it  was  his  only  intent  {  ai.  Fol!* 

to 
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Cr.  L.  t97-  to  vindicate  his  reputation  ;  or  that  he  meant  not  to  kill,  but  only 
{a)  By  roa-  jq  difarin  his  adverfary  i  for  fince  he  deliberately  engaged  in  aa 
c^nteiancc  ^ft  highly  uhlawfrl,  in  defiance  of  the  laws,  he  mull,  at  his  po 
tbey  give,  ril,  abidtr  the  confequences  thereof.  And  not  only  he  who  kills, 
an<t  it  being  jj^  ^jf^  j^jg  ftconds,  are  guilty  of  murder.  And  fomc  hold  (a),  that  ' 
compaa  and  thc  fcconds  of  the  deccafed  are  alfo  equally  guilty. 

agreement.  Bat  this  conftrudion  is  f«<i  to  be  too  rigid  j  and  that  it  would  be  hard  to  make  a  nun,  bj 
fuch  reafoming,  the  murderer  of  his  friend,  to  whom  he  wat  fo  tar  from  intending  aajr  mifchief,  that  bt 
vas  ready  to  hazard  his  own  life  in  hi:>  quanel.   i  Hawk.  P.  C.  c^j  i.  ^31.    Hale\  Hift.  P.C.  453. 

Keil.  56.  A  man  is  efteemed  to  fight  in  cool  blood,  when  he  meets  in  the 

Sid.  i77«  morning  on  an  appointment  over  night ;  or  in  the  afternoon,  oa 
Oneby*s '  ^"  appointment  in  the  morning  \  or,  as  fome  fay,  if  he  fell  into 
cafe,  a  Str.  Other  difcourfe  after  the  quarrel,  and  talked  calmly  upon  it  ^  or^ 
773.  iLd.  jf  jjg  jj^yg  (q  much  confideration  as  to  obfcrvc,  that  it  is  not  pro- 
*ym.  4  9.  p^^  ^^  ^^j^  ^^  ggj^^  ^^  prefent,  for  fuch  and  fuch  reafons,  which 
fliew  him  to  be  mailer  of  his  temper. 
Mafon^t  [A.  and  B,,  two  brothers,  were  at  play  together;  they  then 

«ie,  Fo*.     wrcftled;  afterwards  cudgelled  :  ji.  gave  B.  a  fmart  ftroke  \  B.  gre^^ 
angry,  threw  away  his  cudgel :  they  fought  in  earned, and  were  part-* 
ed.  Ja,  went  away  angry, threatening  to  fetch  fomething  and  (lick  J9* 
He  went  home,  took  ofF  a  thin  coat,  and  put  on  a  thick  one» 
returned   with  a   fword  concealed  under  his  coat,  drew  on    a 
difcourfe   of  the   quarrel,  and  offered   to  cudgel,   if  B.  would 
keep  ofF  his  hands.     B,  went  to  him,  and  took  up  the  cudgel 
which  A-  dropped,  and  gave  him  two  blows  on  the  fhoulders* 
Jl.  drew  out  the  concealed  fword,  faid,  •*  Stand  oft',  or  I'll  flab. 
**  you,"  thruft  at,  but  mified  him.     B.  went  back,  A.  fhortcncd 
his  fword,  leaped  towards  B.,  ilabbed  him,  and  killed  him.    This 
was  adjudged  murder.] 
Hawk.  P.C.       If  ^.  on  a  quarrel  with  B.  tell  him  he  will  not  llrike  him,  but 
C.31.  §24.  ^hat  he  will  give  B.  a  pot  of  ale  to  ftrike  him,  and  thereupon  JB^ 
flrike,  and  J.  kill  him,  he  is  guilty  of  murder ;  for  he  ihall  not 
elude  the  juftice  of  the  law  by  fuch  a  pretence  to  cover   hi& 
malice. 
Hawk.  P.C.       In  like  manner,  if  B.  challenge  -/^.,  and  A.  refufc  to  meet  him,^ 
5:3';  §»5*  but,  in  order  to  evade  the  law,  tell  B.  that  he  fliall  go  thc  next 
P«C-453.*    ^^y  ^^  ^^^^  *  town  about  his  bufinefs ;  and  accordingly  B.  meet 
him  the  next  day  in  the  road  to  the  fame  town,  and  aflauh  him^ 
whereupon,  they  fight,  and  A*  kill  B.,  he  feems  guilty  of  murder  5 
unlefs  it  appear  by  the  whole  circumftances  that  he  gave  B.  fuch 
information  accidentally,  and  not  with  a  dcfign  to  give  him  an 
opportunity  of  fighting. 
Cronp.2».        And  at  this  day  it  feems  fettled,  that  if  a  man  aflault  another 
^'  ^*'V  -1    ^^^^  malice  prepenfe,  and  after  be  driven  by  him  to  the  wall,  and 
<i.'i*9.**    ^^^^  ^^™  there  in  his  own  defence,  he  is  guilty  of  murder,  in  re-* 

fptfk  of  his  firft  intent. 
Kelyng,  the  And  it  hath  been  adjudged,  that  even  upon  a  fudden  quarrel^ 
S^"h  7  '^  ^  "^"^  ^^  ^^  ^^'  provoked  by  any  words  or  geilures  of  another^ 
HalTkiV'c.  fo  as  to  make  a  pufli  at  him  with  a  fword,  or  to  ftrike  at  him  with 
€,31  ^ft7.  Any  fuch  weapon  as  manifeftly  endangers  his  life,  before  the 
fo^.Lr.  L.  Qther's  fword  is  dr-awn,  and  thereupon  a  fight  enfuc„  and  he  whcx 


wdeftch  affaalt  kills  the  other,  he  is  guilty  of  murder ;  becaura 
dnt  bf  affauUing  the  other  in  fuch  an  outrageous  manner,  with* 
lOBtgiViog  him  an  opportunity  to  defend  himfelf,  he  fhewed  that 
k  inteoded  not  to  fight  with  him,  but  to  kill  hhn  ;  which  vio- 
to  retenge  is  no  more  eicufed  by  fuch  a  flight  provocation^  than 
t  Aete  had  been  none  at  all. 
Bot  it  is  faid,  that  if  he,  who  draws  upon  another  in  a  fudden  Keil.  5$.€i. 
nel,  make  no  pafs  at  him  till  his  fword  is  drawn,  and  then  y- 
it  with  him  and  kill  him,  he  is  guilty  of  manflaughter  only ;  be-  c.^ti ,  §aS. 
":  that  by  negle£^ing  the  opportunity  of  killing  the  other,  be*- 
be  was  on  his  guard,  and  in  a  condition  to  defend  himfelf^ 
like  hazard  to  both,  he  (hewed  that  his  intent  was  not  fo 
h  to  kill  as  to  combat  with  the  other,  in  compliance  with 
common  notions  of  honour,  which  prevailing  over  reafon^ 
iog  the  time  that  a  man  is  under  the  tranfports  of  a  fudden 
on,  fo  far  mitigate  his  offence  in  fighting,  that  it  (hall  not  be 
Ijsdgtd  to  be  of  malice  prepenfe. 

And  if  two  happen  to  fall  out  upon  a  fudden,  and  prefcntly  Hawk,  p.c 
to  fight,  and  each  of  them  fetch  a  weapon,  and  go  into  the  ^'S'*  i»9- 
}  and  there  one  kill  the  other,  he  is  guilty  of  manflaughter 
,  becaufe  he  did  it  in  the  heat  of  blood. 
And  fuch  an  indulgence  is  (hewn  to  the  frailties  of  human  na«  Hawk.  p.  a 
I,  that  where  two  perfons,  who  have  formerly  fought  on  malice^  «•  3i-  %  30. 
afterwards  to  all  appearance  reconciled,  and  fight  again  on  a  ci*cuiii"'^a^ 

quarrel,  it  (hall  not  be  prefumed  that  they  were  moved  by  ces  it  ap. 
oW  grudge,  unlets  it  appear  by  the  whole  {a)  circumftaiices  of  P?"»  ^^\ 

"^  liation  vMas 

pfetcnied,  or  counterfeit,  and  that  the  hurt  done  wA  upon  the  fcore  of  the  old  malice,  cbcn  it  u 
dcr.    Hak'flHift.  P.C.45a. 

rHicc  Scotch  foldters  were  drinking  together  in  a  publick  RexT.Ttr- 
Ittrfc;  fome  ftrangers,  who  were  fitting  in  the  next  box,  ufed  ^'*''»  5  ^•«- 
Wftni  opprobrious  epithets,  and  reviled  the  charader  of  the  *^^*' 
icauh  nation ;  whereupon  one  of  the  foldiers  ftruck  one  of  them 
iridi  zfmeli  rattan  cane.     An  altercation  enfued ;  and  one  of  the 
RiaQgers  laid  hold  of  the  foldier  who  had  ftricken,  and  threw  him 
ipinft  a  fettle.     The  altercation  increafed ;  and  when  the  foldier 
«  paid  his  reckoning,  the  ftranger  again  (hoved  him  from  the 
iDom  into  the  paflage.     Upon  this,  the  foldier  exclaimed,  that 
*  ke  did  not  mind  killing  an  Englifiiman  more  than  eating  a  mefs^f 
I ^  cmfdy"    The  ftranger,  afiifted  by  another  perfon,  then  vio- 
llffitly  puihed  the  foldier  out  of  the  houfe,  whereupon  the  foldier 
I  taftantiy  turned  round,  drew  his  fword,  and  ftabbed  the  ftranger 
-to  the  heart.     This  was  adjudged  manflaughter. 

A  quarrel  arofe  between  feveral  foldiers,  and  a  number  of  keel-  Brown^t 
rocn :  one  of  the  foldiers,  to  proted  himfelf  and  his  comrades  ^"l*-  ^^*^^'* 
from  the  aflaults  of  the  mob,  drew  his  fword,  and  miftaking  a       ***'35» 
P^fon  paffing  by  for  one  of  the  keelmen,  ftruck  him  on  the  head 
^h  his  fword,  of  whiph  blow  he  died.     This  was  adjudged 
^pugbter. 

i^.  and  B.  fuddenly  quarrelled :  upon  fome  provoking  language  Snow*i  cafe, 
A  fcized  /t,  by  the  colbr^  a  fight  enfued  5  they  both  fell  to  the  ^^'  '38« 

ground  } 
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ground  ^  uid  while  ftruggling  on  the  ground,  B.  received  ^  indr« 

tal  wound  from  a  knife  which  A,  htli  in  his  hand.    This  alfo 

was  adjudged  manflaughter.] 

Htwk.  P.c.       If  a  man  be  fo  far  provoked  by  a  breach  of  promife,  or  by  a 

*•  ^^^'^P*  trefpafs  on  bis  lands  or  goods,  or  by  any  words  or  geftures  what- 

wai  autho.  focvcr,  as  thereupon  immediately  to  pufli  at  another  with  afword, 

rities  ibeie     or  ftrike  him  with  a  dangerous  weapon  before  his  fword  is  drawn, 

^^•***  and  thereupon  a  fight  enfue,  and  the  pcrfon  affaulted  be  flain,  the 

aflailant  is  guilty  of  murder,  though  he  was  driven  to  the  wall 

when  he  gave  the  mortal  wound ;  for  by  afiaulting  the  other  in 

fuch  abufive  manner,  he  (hews  that  his  intent  was  not  to  fight 

with  him,  but  to  kill  him.     But  if  he  had  made  no  pafs  till  the 

other's  fword  had  been  drawn,  or  had  only  beaten  him,  in  fuch 

manner  as  made  it  appear  that  he  meant  only  to  chaftife  himj  he 

would  have  been  guilty  of  manflaughter  only. 

Hawk.  P.  c.       So,  if  a  perfon,  feeing  two  others  fighting  together  on  a  private 

f'3»'§35'  quarrel,  whether  fudden  or  malicious,  takes  part  with  one  o( 

them,  and  kills  the  other,  it  is  but  manflaughter. 
Hawk.  p.c.       So,  if  two  drive  for  the  wall,  and  one  happen  to  kill  the  other, 
f.31.  §  36.  Qy  ^  jg^jj  happen  to  kill  another,  who,  claiming  a  title  to  hishoufe, 
attempts  forcibly  to  enter  it,  ^r.,  or  to  kill  one  who  endeavours 
unlawfully  to  arreft  him  ;  or  to  force  him  from  his  poflefiion  of  a 
room  in  a  publick  houfe;  or,  if  a  man  immediately  kills  one  whom 
he  finds  in  bed  with  his  wife ;  or  that  pulls  him  by  the  nofc ;  or 
fillips  him  in  the  forehead,  or  aflually  ftrikes  him ;  in  all  thefe 
cafes,  the  party  is,  at  mo(l,  only  guilty  of  manflaughter. 
iaCo.S7.         So,  where  A.  the  fon  of  B.,  and  C.  the  fon  of  D.,  fall  out  in 
a'e  ^Hiie'B  *^  ^^^^^  ^^^  *8^^*  ^*  ^^  beaten,  and  runs  home  to  his  father  all 
Hift.P.cV  bloody,  B,  prefently  takes  a  {a)  ftaflT,  runs  into  the  fields,  being 
453.  Row-  three  quarters  of  a  mile  diftant,  and  ftrikes  C.  that  he  dies ;  this 
^(a)  *Acl      *^  ^^^  murder  in  J?.,  becaufe  done  in  a  fudden  heat  and  paflion, 

cording  to  Croke's  report,  aJitiaJI  cudgel,  and  according  to  Godbolt'i,  a.  r9d,  "  It  may  be  ftirlf  ^* 
•'  Icded,"  faith  Sir  Mr.  Foftcr,  "  from  Croke*s  manner  of  fpcaking,  [and  Godbolt's  report  J  that 
*«  the  accident  happened  by  a  Jingle  fircke  with  a  cudgel  not  likely  to  deftroy,  and  that  death  did  not  uniw- 
«*  diatcly  enfue.'*  The  words  of  Croke  are,  «<  Rtrudeyfintck  the  child  with  afmall  cudgel ^  of^likhjlnki 
««  he  afterwards  died.'*  The  ftroke  was  given  in  heat  of  blood,  and  not  with  any  of  the  circumftancel 
which  import  malice,  and  therefore  manflaughter.  Obfcrvc  that  Lord  Raymond  (Ld.  Raym.  I49»0 
layeth  great  ftrcis  on  this  circumftance,  tbat  tbefirokt  was  with  a  cttdget  not  likely  to  iillt  Foft.  Crt 
L.»9S.] 

Hawk.  P.C.  If  a  perfon  in  cool  blood,  by  way  of  revenge,  deliberately  beat 
c-  3«-  h  38,  another  in  fuch  a  manner  that  he  dies  of  it ;  or,  if  a  man,  upon  a 
(f)  Cro.  fudden  provocation,  execute  his  revenge  in  fuch  a  manner  as  flicw^ 
Car.  131.  a  cruel  and  deliberate  intent  of  doing  a  perfonal  hurt,  he  is  guilty 
l?o"iioway*8  ^f  murder  5  as  {b)y  where  the  keeper  of  a  park,  finding  a  boy 
cafe.  Kcii.  ftealing  wood,  tied  him  to  a  horfe's  tail,  and  beat  him,  where- 
127.  s.  c.    upon  the  horfe  ran  away,  and  killed  him. 

1  Hale's  Hift.  P.  C.  454.  S.C.  cited  and  agreed 5  becaufe  the  corre^ion  was  exceifive;^  aniitwasMi 
zGl  of  delU>erate  cruelty. 

Fon.  Cr.  L.       [There  being  an  affray  in  the  ftrect,  one  SteJtnan  a  foot-foldier 

*9*«  ran  haftily  towards  the  combatants.     A  woman  feeing  him  run  g 

that  manner  cried  out,  "  You  will  not  murder  the  man,  will  you  r 

SuJman  replied,  *<  What  is  that  to  you,  you  bitch  ?"  The  womap 

tlicrcupoq 


tKcrApcm  gave  him  a  box  on  the  ear,  and  Stedman  ftruck  her  on 
the  beaft  with  the  pommel  of  his  fword.  The  woman  then  fled, 
aad  Stedman  purfuing  her  ftabbed  her  in  the  back.  Holt  was  at 
iirft  of  opinion,  that  this  was  murder,  a  Jingle  box  on  the  ear  from 
0  woman  not  being  afufficient  provocation  to  hill  in  this  manner y  after 
ie  had  given  her  a  blow  in  return  for  the  box  on  the  ear  s  and  it  was 
popofed  to  have  the  matter  found  fpecialljr.  But  it  afterwards 
^^fpeaiing  in  the  progrefs  of  the. trial,  that  the  woman  ftruck  the 
bUier  in  the  face  with  an  iron  patten,  and  drew  a  great  deal  of 
llood,  it  was  holden  clearly  to  be  no  more  than  manflaughter. 
The  fmart  of  the  man's  wound,  and  the  efFufion  of  blood, 
wbt  pofiibly  keep  his  indignation  boiling  to  the  moment  of  the 

^  Mr.  Lutterel,  being  arrefted  for  a  fmall  debt,  prevailed  on  one  R^ez  ▼« 
^thc  officers  to  go  with  him  to  his  lodgings,  while  the  other  was  tranter, 
iest  to  fetch  the  attorney's  bill}  In  order,  as  Lutterel  pretended.  This  is^e 
ID  have  the  debt  and  cods  paid.     Words  arofe  at  the  lodgings  cafe  at  re- 
il»at  civility  money,  which  Lutterel  refufed  to  give ;  and  he  went  J^^J^^jj^ 
op  ftairs  pretending  to  fetch  money  for  the  payment  of  the  debt  strange ; 
«d  cofts,  leaving  the  officer  below.     He  foon  returned  with  a  «nd  an  ex- 
Iracc  of  loaded  piftols  in  his  bofom,  which,  at  the  importunity  of  ^^^'ft  ?"^    ' 
In  fervant,  he  laid  down  on  the  table,  faying,  He  did  not  intend  to  that  all ' 
kart  the  officers,  but  he  would  not  be  ilUuJed.     The  officer,  who  had  i^cfc  cFr- 
fceen  fcnt  for  the  attorney's  bill,  foon  returned  to  his  companion  of  ^'^J" 
•t  the  lodgings ;  and  words  of  anger  arifing,  Lutterel  ^xxxx^l  one  tlon,  twoco 
rfthc  officers  on  the  face  with  a  walking-cane,  and  drew  a  little  <"»*»  *»• 
blood.    Whereupon  both  of  them  fell  upon  him,  one  ftabbed  him  on^hg*  *°*^ 
i  tone  places y  be  all  the  while  on  the  ground  begging  for  mercy,  and  grooiidbes* 
twWf  to  r^tfl  them;  and  one  of  them  tired  one  of  the  piftols  at  him  «•"«  ^"» 
-liMr  w  the  groundy  and  gave  him  his  death's  wound.     This  is  re-  Jibbed  ia 
ported  to  have  been  holden  manflaughter  by  reafon  ofthefirji  ajfault  nine  places, 
ittfi  the  cane,l  *?>  ^»>«»,  - 

-*  difpatched 

^  vitli  tpiftol ;  that  all  tfaefe  circa mfflmces,  plain  indications  of  a  deadly  revenge  or  diabolical  fury,  ihould 

Wouwdgh  a  flight  ftrake  with  a  cane.    But  in  the  printed  trial  (6  St.  Tr.  195. )  there  are  fome  circum- 

^  inceiftated,  which  are  entirely  dropped,  or  very  flightly  mentioned  by  the  reporter :— i.  Mr.  Lutterel  had 

^  afvordby  his  fide,  which,  after  the  affiay  was  over,  via/cund  drtnan  and  broken.     How  that  happened 

■  M  not  appear  in  evidence }  for  part  of  the  affray  was  at  a  time  when  no  witnefs  was  prefent,  no- 

^  fpake  to  the  whole.     2.  When  Lutterel  laid  the  piftols  00  the  table,  he  declared  that  he  brought 

(^  dowiiy  htcauje  be  would  rot  be  forctd  out  of  bis  lodgings,     3.  He  threatened  the  officers  ie* 

veal  tanes.    4.  One  of  the  officers  appeared  to  have  been  wounded  in  the  hand  by  a*piftol'fliot,  (for 

*"  Mihc  piflols  were  difcharged  in  the  affray,)  and  illghtly  on  the  wrilt  by  fome  fliarp*pointed  weapon  8 

'.  Mdthc  other  was  flightly  wounded  in  the  hand  by  a  like  weapon.     5.  The  evidence  touching  Lut- 

(brTi  begging  for  mercy  was  not,  that  he  was  on  the  ground  begging  f^r  mercy  }  but  that  on  the  ground 

'  ^j^  vp  bis  bands  as  if  ho  was  begging  for  mern.     The  Chief  juftice  direfied  the  jury,  that  if  they 

■Mend  Mr.  Lutterel  endeavooreU  to  refcue  himfell^  which  he  feemsto  think  was  the  cafe,  and  very  pro- 

^7  w  the  cafe,  it  would  be  juftifiable  homicide  in  the  officers.     However,  as  Mr.  Lutterel  gave  the 

wt  blow  accomfanaed  n»itb  menaces  to  the  t'^cers^  and  the  circumjiance  of  producing  loaded  pifiols  to  prevent 

^uy:tg  hmfrom  bit  lodgings,  which  it  would  have  been  their  duty  to  have  done,  if  the  debt  had  not 

^ paid, .or  bail  giv«n^.  he  declared  it  couls  bb  mo  mobb  than  matijlaugbter*     Foft.  Cr.  L.  293. 


a.  Where 


u(S  ^acHer  and  i^omftinr^ 

iu  Where  the  Malice  (hall  be  faid  to  be  implied,  or  by  Prefump* 

don  of  Law:  Andherein, 

!•  Wifre  the  Hamscide  being  voluntarily  commtted^  and  vnthaut  Pro^ 

vocation^  the  Law  implies  Malice. 

Rale*!  Hlft.       Herein  it  is  laid  down,  that  when  one  Toluntarily  kills  another^ 

F.  C.  445.    without  any  proTOcation,  it  is  murder ;  for  the  law  prefumes  it  to 

be  malicious^  and  that  he  is  bt^is  humani  generis;  and  therefore  it 

is  neceiTary  for  him,  who  happens  to  kill  another,  to  ihew  fuch  a 

provocation  as  will  take  oflF  the  prefumption  of  malice. 

Haie't  Hift.       He  that  wilfully  gives  poifon  to  another,  whether  he  had  pro^ 

^.c.  455.    voked  him  or  not,  is  guilty  of  wilful  murder ;  becaufe  it  is  an  z6t 

of  deliberation  odious  in  law,  and  prefumes  malice. 
Haie't  Hlft.  If  A.  comes  to  ^.,  and  demands  a  debt  of  him  ;  or  conies  to 
P.  C.  445.  ferve  him  with  Tifuhpatna  ad  refpondendum;  or  ad  tefiificdndstm^  and 
B*  thereupon  kills  ^.,  this  is  murder ;  for  herein  there  is  no  pro^ 
vocation. 
CtD.  Clic.  Watts  came  along  by  the  (hop  of  Brains^  and  diftorted  'his 
^7».  Brain|«  mouth,  and  fmiled  at  him :  Brains  kills  him ;  it  is  murder  5  for 
Hift.  F.V/  ^^  ^^^  °^  ^^^^  provocation  as  would  abate  the  prefumption  of 
455.  cited,    malice  in  the  party  killing. 

Hale's  Hlft.  If  A.  be  palTmg  the  ftreet,  and  B.  meeting  him,  there  being  a 
P.  c.  455,  convenient  diftance  between  A.  and  the  wall,  take  the  wall  of 
^^  *  A.y  and  thereupon  A.  kill  him,  this  is  murder.     But  if  B.  had 

juilled  A,^  this  juftling  had  been  a  provocation,  and  would  have 
made  it  manilaughter.     And  fo  it  would  be,  if  A.  riding  on  the 
road,  B.  had  whipped  the  horfe  of  A.  out  of  the  track,  and  then 
A,  had  alighted,  and  killed  B.y  it  had  been  manilaughter. 
Hawk.  P.c.       It  feems  agreed,  that  no  affront  by  bare  words  Or  geftures,  how* 
k.  31.  §  33.  ^cr  flighting,  or  howeyer  falfc  and  malicious  they  may  b6,  and 
aggravated  by  the  mod  provoking  circumftances,  will  excufe  hini 
from  being  guilty  of  murder,  who  is  fo  far  tranfported  thereby,  as 
immediately  to  attack  the  perfon  who  ofiends  him,  in  fuch  a  man« 
Hak*iHift.  ner  as  manifeftly  endangers  his  life.     But  if  A,  gives  indecent 
P.  c.  456.   language  to  i?.,  and  B.  thereupon  ftrikes  A.y  but  not  mortally^ 
and  then  A.  flrikes  B.  again,  and  then  B.  kills  A,^  this  is  but 
tnanflaughter;  for  the  fecond  (Iroke  made  a  new  provocation  1 
and  fo  it  was  but  a  fudden  falling  out.     And  though  -B.  give  the 
firft  ftroke,  and.  after  a  blow  received  from  A.^  B.  gives  him  a 
mortal  (Iroke ;  this  is  but  manflaughter,  according  to  the  proverb^ 
7he  fecond  blow  makes  the  affray* 
tIaia*tHllt.       A.  and  B.  are  at  fome  difference ;  A.  bids  B.  take  a  pin  out  of 
P.C. 457.    ^hc  fleeveof  ^.,  intending  thereby  to  take  occaCon  to  ftrike  or 
wound  ^.,  which  B.  doth  accordingly,  and  then   //^  ftrikes  B*^ 
whereof  he  died  \  this  was  ruled  murder ;    i .  Becaufe  it  was  no 
provocation,  when  he  did  it  by  the  confent  of  A,     2.  Becaufe  it 
appeared  to  be  a  malicious  and  deliberate  artifice^  thereby  to  take 
occafion  to  kill  B. 

If 


fatter  anti  l^omidne.  127 

If  tkre  be  chiding  between  hufband  and  wife,  and  die  huf-  Hiie'iHid. 
Inad  ftrike  his  wife  uiereupon  with  a  pcftlc,  that  (he  dies  pre£ent-  **•  ^'  +57- 
Ij,  it  js  murder ;  and  the  chiding  will  not  be  a  provocation  to  ex- 
tCBQate  it  to  manflaughter. 

hisfaid,  that  if  a  perfon  happen  to  occafion  the  death  of  ad-  HawicP^Oi 
tt&cr  unadvifedly,  doiogan  idle  wanton  a£lion,  which  cannot  but  ^'S*-  S^*- 
be  attended  with  the  manifeft  danger  of  fomc  other,  as  by  riding 
^  a  horfe,  known  to  be  ufed  to  kick,  among  a  multitude  of 
.fcople,  by  which  he  means  no  more  than  to  divert  Iximfelf,  by 
fotdng  them  into  a  fright  j  he  is  guilty  of  murder. 

2.  W%en  done  on  an  Officer  or  Minj/ler  of  Jujlice* 

It  hath  been  adjudged,  and  hath  frequently  been  agreed,  that  9  Co.  6S. 
Vajuftice  of  peace,  conftable,  watchman,   ^c.  be  killed  in  the  ♦^'4«' 
fiiecution  of  their  offices,  he,  by  whom  any  fuch  perfon  is  killed,  j  h^Vlf* 
Ity  of  murder  5  for  herein  the  law  implies  malice ;  and  the  Savii.  ^. 
ment  need  not  be  fpecial,  but  general.  Ex  maUtid  fua  pne-  5!jjj.^pc 
optata  interfedt  ^  murdravit;  becaufe  the  malice  in  law  main-  c.  31.  §4^! 
tains  the  indiftment.  Haie't  Hift.  P.  c.  457I 

So,  if  {a)  a  private  perfon  be  killed  in  endeavouring  to  part  KeU.  66. 
'  whom  he  fees  fighting,  the  perfon  by  whom  he  is  killed  is  K**'«p-C. 
ty  of  murder ;  and  he  cannot  excufe  himfelf  by  alleging,  that  \a)K\^\ni 
^t  he  did  was  in  a  fudden  affray,  in  the  heat  of  blood,  and  the  amftaiit 
fcottgh  the  violence  of  pallion.     But,  if  fuch  perfon  do  not  give  ft^JJJf .'°°" 
*odcc  for  what  purpofe  he.  comes,  by  commanding  the  parties  in  well  murder 
Ae  kill's  name  to  keep  the  peace,  or  otherwife  manifeiliy  fhew-  «» the  kill- 
ing bis  intention  to  be  not  to  take  part  in  the  quarrel,  but  to  ap-  ^^^J^[^^ 
|cafcit;  he  who  kills  him,  is  guilty  of  manflaughter  only.  himfcif;  fo 

.Iks6  who  come  to  the  cooiUble's  jflidanc«,  though  not  fpecially  called  thereunto,  are  urjicr  the  fame 
,  ftattfiuo,  as  chej  that  are  called  to  his  afliftance  b«  name.     Hale's  Hift.  P.  C.  463. 

Whoever  kills  a  fhcrifF,  or  any  of  his  officers,  in  the  lawful  Hawk.  P.a 

!  txccution  of  a  civil  procefs,  as,  on  arrcfting  a  perfon,  a  capias ^  &c.  ^'  3»-  §  53" 
jignilty  of  murder.                                                             # 

I     Nor  is  it  any  excufe  to  fuch  perfon,  that  the  procefs  was  erro-  Fawk.  P.c. 

[  iicotts(3),  (for  it  is  not  void  by  being  fo,)  or  that  the  arrefl:  was  in  ^rAl\f\^* 

j*4c  night,  or  that  the  officer  did  not  tell  him  for  what  caufe  he  proccf9,'bc 

I-  antftcd  him,  and  out  of  what  court,  (which  is  not  neceffary  when  »t  hy  writ  of 

[  pcvcntcd  by  the  party's  refiftance,)  or  that  the  officer  did  not  ^*"d^^^ 

[  ftcw  his  warrant,  which  he  is  not  bound  to  do  at  all^  if  he  be  tive  in  iht 

j  *  fcailiff  commonly  known,  nor  without  a  demand,  if  he  be  a  frame  of  it^ 

**ffcof  joftice  from  a  cogrt  or  maglfh-ate  having  jurifdiftion  m  the  cafe ;  though  there  may  have  been 
I  ^0^  or  tTTvgT>)anf y  in  the  proceeding  prev'oua  to  tb«  liTuing  of  the  pioceff,  yet,  if  the  officer  or  other 
;'  >niiib  be  killed  in  the  execution  of  it,  thts  will  be  mo^er.  And  therefore  if  a  etfias  ad  fatlsfacitndiiMf 
I   r'^f^OMif  Writ  of  afliftanc^,  or  any  other  writ  of  the  like  kind,  iiTue  diieded  to  the  iherilF,  and  he  or 

"^  of  bis  officeis  be  kitled  in  the  execoiion  of  it,  it  15  fu  Ancient,  upon  ^n  inclidment  for  this  murder,  C9 

P'o'ocs  the  «Tir  and  warrant,  without  (hewing  the  judgment  or  decee.  So  ruled  by  Lord  Hardwicke^ 
j*  *  ^ «»fc  of  one  Rof en»  at  the  funffler  afliaes  in  Cornwall  in  the  year  173  J.  Foft.  Cr.  L.  31 1.  — -• 
!    «>  tbe  ci.'ie  of  a  warraoi^tom  a  juftice  of  the  peace,  in  a  matter  wbereitt  kt  oatb  jurifJiffio/i,  the  perfin 

ttKoting  fuch  warrant  is  under  ihe  fptrcial  protection  of  the  law ;  though  fach  warrant  may  have  been 
•  wiioed  bygrofi  impoficioD  on  the  magiilrate,  and  by  falle  informatlso  (osfhlng  mxtters  (vggefted  in  it. 


Cartis^t 
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Curtis*!  ttftf  Foft.  Cr.  L.  I35.«»«-Aii  attachmtnt  iflbed  out  of  the  county  coort,  nid  figned  by  (he 
county  clerk  in  his  own  caufe,  is  legal  proceft  j  .and  if  the  officer  be  vefifled  and  killed  in  the  executioo 
of  ity  it  will  be  murder.    Baker*t  cafe,  Lea(,b*s  Caies,  106.] 

Hawk.P.C.  But,  where  the  wairant,  by  which  he  a£ls,  gives  him  no  au^ 
ijL  '^fS  ^^ority  to  arreft  the  party;  as  (a),  where  a  bailiff  arrcfts  J.  5. 
aame  ofLbe  baronet,  who  never  was  knighted,  by  force  of  a  warrant  to  arreft 
baiiiff^pian.  J,  S,  knight,  it  is  but  manilaughter. 

tiff)  or  de- 
fendant be  interlined,  or  inferted  after  the  fealing  thereof,  by  the  bailiff  himfelf,  or  any  other ;  if  fucb 

|(ailjff  be  killed  it  it  but  manflaoghter.     Hal.  Hift.  P.  C.  457. So,  if  the  procefs  be  executed  oat  of 

the  joriididion  of  the  court,  the  killing  of  the  officer  is  only  manflaugbter.  i  Hal.  Hift.  P.  C.4sS* 
m  .The  conftabic  of  the  vill  of  ji.y  comes  into  the  ViU  of  B.,to  fnpprefs  fome  diforder,  and  in  the 
tumult  the  conftable  is  killed  in  the  vill  off.,  this  is  only  nunllaughter,  becaufe  he  had  no  audsority  in 

B.,  as  conftable.     Hal.  Hift.  P.  C.  459. But  it  feems,  that  if  the  conftable  of  the  vill  of  ^>  had  a 

particular  precept  from  a  juftice  of  peace  dire^ed  to  him  by  name,  or  by  the  name  of  the  conftable  ofjt., 
to  fuppreta  a  riot  in  the  vill  of  B.y  or  to  apprehend  a  perfon  in  the  vill  ofB,  for  fome mifdemeanor,  and 
within  the  jurifdi^on  and  conufance  of  the  juftice  of  peace,  and,  in  purfuance  of  that  warrant,  he  goto 
nneft  the  party  in  IT.,  and  in  execution  of  his  waira&t  is  killed  in  B.f  this  ta  murder ;  for  though,  it 
Cuch  cafe,  the  conftable  was  not  bound  to  execute  the  warrantoutof  hiijurifdidion;  neither  could  be  dor 
it  fingly,  virtute  <^iiy  as  conftabic  of  ^ ,  yet  he  may  do  it  as  bailiff  or  miniftcr,  by  virtue  of  the  war- 
rant, and  the  killing  of  him  is  murder,  as  well*  as  if  he  had  been  conftable  of  the  hundred  whetein  i^.  sad 
B.  lie)  or  flieriff  of  the  county  ;  lor  a  juftice  of  the  peace  may, for  a  matter  witbio  his  }ttrifdidton, 
iffoe  his  warrant  to  a  private  perfon  as  fervant,  but  then  fuch  perioo  muft  ftiew  hit  warrant,  orfigaify  the 
contents  of  it.     Hal«  Hift.  P.  C.  459. 

Hale's  Hift.  And  as  to  the  point  of  notice,  it  is  herein  further  laid  down  by 
P.C.460.    ^y  Lqj.^j  jj^ig^  ^Yi2i^  if  he  be  a  bailiff,  conftable,  or  watchmaii, 

jurus  (sT  conus^  the  killing  of  him  is  murder,  though  the  party 
does  not  know  him  to  be  fuch  \  alio  it  is  not  neceffary  for  him  to 
notify  himfelf  to  be  fuch  by  exprefs  words ;  but  it  {hall  be  pre- 
fumed  that  the  ofieoder  knew  him. 
Hal.  Hift.     ^  But,  if  he  be  a  private  bailiff,  either  the  party  muft  know  that  he 
P.c.  461.    jg  jpQ^  Qy  there  muft  be  fome  fuch  notification  thereof  whereby  the 
party  may  know  it ;  as  by  faying,  /  arr^  you,  which  is  of  itfclf 
fufficient  notice ;  and  it  is  at  the  peril  of  the  party,  if  he  kill  him 
after  thefe  wofds,  or  words  to  that  efk€t  pronounced ;  for  it  is 
murder,  if  defailo  it  fall  out  that  he  were  a  bailiff,   and  had 
a  warrant. 
m.Hrft.         A  conftable  coming  to  appeafe  a  fudden  aSray  in  the  day-tlmei 
P.  c.  464-    j^  jjjg  village  whereof  he  is  conftable,  it  feems  every  man,  tx 
officio^  is  bound  to  take  notice  that  he  is  the  conftable,  becaufe  be 
is  to  be  chofen  and  fwom  in  the  leet»  where  all  refiants  are  to  at-* 
'  tend  ;  but  it  is  not  fo  in  the  night-timCy  uulefs  there  be  fome  noti«, 
fication  that  he  is  the  conftable.^ 
Hal.  tttft.         But  whether  it  be  in  the  day  or  night,  it  is  fufficient  notice,  if  he 
P.  c  461.    declare  himfelf  to  be  the  conftable,  or  command  the  peace  in  the 
king's  name ;  and  the  like  for  any  who  come  in  his  afliftance,  or 
for  a  watchman,  £5*r.,  and  therefore,  if  any  of  them  are  killed 
after  fuch  notification,  it  is  murder  in  them  that  kill  him* 
Hal,  Hift.         A  prefs-mafter  feized  A  for  a  foldier,  and  with  the  afliftance 
P.  0.46$.    Qf  c,  laid  hold  on  him  ;  D.  finding  fault  with  the  rudenefs  of  G., 
cafc^'^xcih     there  grew  a  quarrel  between  them,  and  £).  killed  C.     By  the  ad- 
Aprii  1666,   vice  of  all  the  judges,  except  very  few,  it  was  ruled,  that  thi$ 
at  Newgate,  was  but  manflaughten 

*^'^''"-  [Where 


f\Plicrc  ail  officer  on  the  imprefs  ferrice,;^^^  in  the  ufual  matt"  R«  ▼. 
JSarat  the  haliyards  of  a  boat,  in  order  to  bring  her  tOy  and  hap-  ^^^^\    ^ 
pcned  to  kill  a  man,  this  was  adjudged  to  be  only  manflaughter.       ^^^*      * 
A  captain  of  a  Ihip  had  a  prefs-warrant,  dire£^ing  that  no  per/on  Broadfooft 
but  a  cmmifftoned  officer  nvas  to  be  intrujled  with  the  execution  of  it;  "fe,  Foft. 
aiod  his  name  to  be  inferted  on  the  back  of  it.     The  captain  ap-     ''   '  '^** 
pointed  his  lieutenant  to  execute  it,  and  fent  his  boat  with  fome 
of  the  crew  to  prefs,  but  the  lieutenant  ftaid  in  the  (hip.     The 
'^t^s  crew  fome  leagues  oflF  boarded  a  fhip,  and  attempted  to 
yitfsv  when  one  of  them  was  killed.     This  was  ruled  to  be  only 
-  sanibughter,  for  they  did  not  a£l  according  to  the  warrant.] 

If  a  legal  warrant  be  executed  in  an  unlawful  manner ;  as,  if  a  Hawk.  P.O. 
ikiiiff  be  killed  in  breaking  open  a  door  or  window  tq  arreft  a  c.  31.  ^58. 
mm ;  or,  perhaps,  if  he  arreft  one  on  a  Sunday  (/»),  Once  the  ftatute  t«ii  xnurci« 


Sa^Czr.  2.  r.  7.  by  which  all  fuch  arrefts  are  made  unlawful,  and  before  the 
Ikbekilled ;  this  is  but  manflaughter.  „.«.*i'"if*  "*'• 

^  Hift.  P.  C.  457, 

'  ^y  where  a  peace  officer  about  to  take  a  man  to  prifon  under  MaryAdcy*s 
•  warrant,  which  turned  out  to  be  illegal,  was  killed  in  the  at-  ?J»^*J«'* 
tempt  by  a  woman  whom  the  man  kept,  this  was  adjudged  to  be  ^» '  * 
onJj  manflaughter.] 

3.  When  done  by  Perjins  in  the  Execution  of  fome  ether  unlawful 

Aet. 

• 

It  feems  agreed,  that  wherever  a  man  happens  to  kill  another  Keiyng,ii7. 
in  the  execution  of  a  deliberate  purpofe  to  commit  any  felony,  ^^*  ^-  91-, 
kc  is  guilty  of  murder;  as,  where  a  perfon,  fhoioting  at  tame  ^^lll\^ 
fcwl  with  an  intent  to  fteal  them,  accidentally  kills  a  man  \  this 
is  murder. 

'  So,  if  ^.  come  to  rob  B.  in  his  houfc,  or -upon  the  highway,  or  3  inft.  52. 
•Aerwife,  without  any  precedent  intention  of  killing  him ;  yet,  if  ^***  ^'*« 
k  the  attempt,  either  without,  or  upon  the  refiftance  of  A>  A.  ^*^^^S* 
kill  B.y  this  is  murder. 

So,  if  men  come  to  fteal  deer  in  a  park  or  foreft,  or  to  rob.  a  Hal.  Hift. 
J^arren  of  conies,  and  the  parker,  forefter  or  warrener  refifts,  and  ^'^  4^5* 
Skilled,  this  is  murder. 

^  And  not  only  in  fuch  cafes,  where  the  very  aS  of  a  perfon  hav*  Plow.  473. 
•iig  fuch  a  felonious  intent,  is  the  immediate  caufe  of  a  third  per-  ?f^**r  *p  U 
fcfl*s  death,  but  alfo,  where  it  any  way  occafionally  caufes  fuch  a  c.Tx.  ii»J 
ffusfortune,  it  makes  him  guilty  of  murder.     And  fuch  was  the 
tttfe  of  the  hufband,  who  gave  a  poifoned  apple  to  his  wife,  who 
fCitnot  enough  to  kill  her,  but  innocently,  and  againft  the  huf- 

[wi's  will  and  perfuafion,  gave  part  of  it  to  a  child,  who  died 
^'^tteof.  Such  alfo  was  the  cafe  of  the  wife,  who  mixed  ratif- 
^  in  a  potion  fent  by  an  apothecary  to  her  huft)and,  which  did 
.  lUtt  kill  him,  but  afterwards  killed  the  apothecary,  who  to  vindi- 
.  cate  his  reputation  tafted  it  himfelf,  having  firft  ftirred  it  about. 
:Keither  isit  material  in  this  cafe,  that  the  ftirring  of  the  potion 
■*)ght  make  the  operation  of  the  poifun  more  forcible  than  other- 
iVife  it  would  have  b«:eu';  for  in.ilmuch  as  a  murderous  inten- 
f     V0L.V,  K  tion. 


)3o  ^utDet  emi)  ^omidtre^ 

tion^  which  of  itfelf  perhaps^  in  ftri£lne&,  might  juftly  be  pumflied 
with  death,  proves  now,  ia  the  event,  the  caufe  of  the  king's  loCag 
a  fubje£l,  it  fliall  be  as  Severely  puni{he<i>  as  if  it  had  had  the  in- 
tended effect,  the  mifling  whereof  is  not  owing  to  any  want  of  nsia- 
Jice,  but  of  power. 
Hid.  Hiil.         So,  if  A.y  by  malice  forethought^  ftrikes  at  J3.,  and  mifliqg  him 
P.  c.  466.    ftrikes  C,  whereof  he  dies  \  though  he  never  bore  any  malice  to 
C,  yet  it  is  murdcrj  and  the  law  transfers  the  malice  to  the  party 
(lain, 
Savii,  67*         If  divers  perfoiis  refolve  generally  to  re£(l  all  oppofers  in  the 
Moor,  S6.     commiffion  of  any  breach  of  the  peace,  and  to  ex^ute  it  in  fucb  a 
Crom.24.     manner  as  naturally  tends  to  raif«  tumults. and  affrays;  as,  by 
D3r«r»  iz8.    committing  a  violent  diiTeifin  with  great  numbers  o^  people,  hiint- 
Hawk*P*C.  *"S*"  ^  park,  SjJ'r.,  and  in  fo  doing  happen  to  kill  a  man*  thcjr 
c.  ^i.  ^4^  are  all  guilty  of  murder  ;  for  thty  muit,  at  tlieir  peril,  abide  the 
event  of  their  a£tiuns,  who  wilfully  engage  in  fuch  bold  diilucb- 
ances  of  the  publick  peace  in  open  oppodtion  to,  and  defiance  of 
the  jufticc  of  the  nation. 
Crom.  28.         Yet,  where  divers  rioters,  having  forcibly  pofleffion  of  a  houfe. 
Hawk.  p.c.  afterwards  killed  the  perfon  whom  they  had  ejefted,  as  he  was 
«•  3  •  ^47*  endeavouring  in  the  night  forcibly  to  regain  the  pofleffion,  and  to 
fire  the  hpufe,  they  were  adjudged  guilty  of  manflaughter  only, 
notwithftandiDg  they  did  the  fa^Sl  in  maintenance,  of  a  deliberate 
injury ;  perhaps  for  this  reafon  (fays  HawJuns)^  becaufe  the  per* 
fon  ilain  ws^  fo  nuich  in  fault  himfelf • 
tiawk.  P.C.       But,  if  ia  fuch  cafe,  or  any  other  quarrel,  whether  it  were  fudden 
c.  ji.  §48.  Qj.  premeditated,  a  j.uftice  of  peace,  con  liable  or  watdiman,  or 
even  a  private  perfon  be  flain  in  endeavouring  to  keep  the  peace, 
and  fupprefs  the  affray,  he  who  kills  him  is  guilty  of  murder  ;  for 
though  it  was  not  his  primary  intention  ta  commit  a  felony,  yet, 
'ioafmuch  as  he   perfifts  in  a  lefs  offence  with,  fo  much  obfti-> 
nacy,  as  to  go  on  in  it  to  the  hazard  of  the  lives  of  thofe,  who  no 
otherwife  offend  him,  but  by  doing  their  duty  in  maintenance  of 
the  law,  which  there&)re  affords  them  its  more  immediate  protec- 
tion, he  feems  to  be  in  this  relpe^  equally  criminal,  as  if  his  ia- 
tention  had  been  to  commit  a  felony. 
I H1I.  Hift*      If  A,  throw  a  ftone  with  an  intent  to  kill  the  poultry  or  cattle 
P'C.  475-    of  i?.,  and  the  (lone  hit  and  kill  a  by-ftander,  it  is  manflaughter, 
becaufe  the  a£l  was  unlawful  \  but  not  murder,  becaufe  he  did  it 
not  mallcioufly,  or  with  an  intent  to  hurt  the  by-(lander. 
Hal.  Hlft.         And  though  by  the  ftatute  33  //.  8.  c,  6.  no  perfon  not  having, 
p.  c.  475.    lajji^s^  y^.  Qf  the  yearly  value  of  1 00  /.  per  ann.  may  keep,  or  (hoot 
in  a  gun,  upon  pain  of  forfeiting  10/.,  yet,  if  a  perfon  not  qualt* 
iied  flioots  with  a  gun  at  a  bird  or  at  crows,  an4  by  mifchance  it 
kills  a  by-flander,  by  the  breaking  of  the  gun,  or  fome  other  acci-^ 
dent  that,  in  another  cafe,  would  have  amounted  only  to  chance* 
medley;  this  will  be  no  more  than  chance-medley  in  him;  for 
though  the  ftatute  prohibit  him  to  keep  or  ufe  a  gun,  yet  the  fame 
was  but  malum  prohihiiuin^  and  that  only  under  a  penalty,  and^wilL 
not  ciiliance  the  eflc^  beyond  it$  nature. 

If 


(PutDer  anb  $)dm(cftie.  is  t 

\titMn,  iatiomng  that  people  are  palling  aldng  tlie  ftreet^  Hal.Hlft. 
ftMs  a  (tone,  or  Ihoots  an  arrow  over  the  houfc  or  wall,  with  Ti^'f V* 
88  intent  to  do  hurt  to  people,  and  one  is  thereby  flain,  this  is  oj^nfappa^ 
aimfer ;  and  if  it  were  without  fuch  intent,  yet  it  is  manflaughteri  Auoo,  that 
and  not  barely  perinfortuniumy  becaufe  the  zQ,  itfelf  was  unlawful.  ^^*  ^^J^  ^* 
But  if  the  man  wdre  tiling  an  houfe,  and  let  fall  a  tile  knowingly,  oear  an 
tnd  gave  warning,  and  yet  a  perfon  be  killed,  this  is  per  infortunium;  highway  or 
intifhegave  not  convenient  warning,  it  is  manilaughter,  quia  f^f^P* 
m  adiikat  deHfam  diligentiam  *•  the^^hoogh 

iie  fliould  cry  oat  fiii(,  it  ii  manflaugbter.    See  HulPa  cafe,  i664t    Kelt  40* 

(D)  Of  Manflaughter :  And  herein  of  Manflaughter 
exempt  from  Clergy  by  the  Statute  of  i  Jac.  i.d. 

VIAnilaugliter,  or  fimple  homicide  (a)^  is  the  Yoluntarv  killing  MaLHiil. 
'"^  of  anmher  without  malice  exprefs  or  implied,  and  differ^  f*  ^-  ^^^' 


Hot,  in  fubftance  of  the  fa£l,  from  murder,  but  only  difiers  in  ihiug]i[ter  is' 
^  enfuing  circumftances*  uudfr^ood 

fuch  killing , 
m^pfepi  ettho'  00  a  faddea  qparrel,  or  10  the  commifliofi  of  iny  unlawful  ad,  without  any  deliberate 
maiftar  doing  mifchief.    Hawk.  P.  C.  c.  30.  §  i  • 

'  I.  In  the  degree  of  the  offence,  murder  being  aggravated  with  Hal.  HUk. 
■ttficc  pTcfumed  or  imj^ied,  but  manflat]i^ter  not ;  and  therefore  f/R'^rhe^* 
k  manflaughter  there  can  be  no  acceifari^s  before.     2.  In  the  puniihineat 
fam  of  the  indi£^ent,  the  former  being'al^ays^AMiiV^  ex  maiitid  of  murder. 


inteffectt  H  murdrannt^  the  latter  otif/etonic}  interfedt.  ^^^^^^  ^[ 
3b  In  the  point  of  clergy  {b\  murder  being  by  the  ftatute  of  ter.'^werl  * 
t}H.8.  IT.  I.  exempt  from  the  benefit  of  dergy,  but  not  man-  originally 
wigfcter.    4.  In  the  form  of  the  pardon  of  murder ;  for  though  ^11^^ 
^common' law  a  pardon  of  all  felonies  had  pardoned  murder,  having  the 
)tt^  by  the  ftatute  of  13  Rich.  a.  r.  i.  the  pardon  of  murder  muft  *>cnefit  of 
oAcr  be  by  the  exprefs  word  of  murder j  or  it  liiuft  be  a  pardon  ^^^J^,^ 
dfdemce  inteffeSio^  with  a  fpecial  non  obftante  of  the  ftatute  of  butttoleam- 

13  Rkb.  2.  ««*  perfoni, 

who  lead 
iMev  ihe  gailt  of  it,  were  put  to'death  for  this  enormous  crime.  But  now,  by  feveral  ftatates,  33  H.  8. 
^>-v  X  Ed«.  6.  c.  12.,  4  ft  5  P.  A  M.  c.  4.^  the  benefit  of  clergy  it  taken  away  fcom  murdereffn 
Ari9|Ii  mafice  pccpenfc,  tbcir  abettoriy  procureriy  and  couniellora .  It  it  alfo  enaded  by  ftat.  25  G.  %• 
(•37*  dut  cbc  judgCf  before  whoon  any  perfon  is  found  guilty  of  wilful  murder,  ihall  pronounce  fentence 
nieiiarriy  afi^  conTiAioOy  nnlefs  he  wes  caufe  to  poilpone  it^  and  fliall,  in  pailing  fentence,  dired  hln^ 
tokcxecuted  the  aext  day  but  one,  (unleft  the  fame  ihall  be  Sunday^  and  then  on  the  Monday  follow- 
^»}  nd  that  his  body  be  deliirextd  to  the  furgeoaa  to  be  difleAcd  and  anatomiatd  {  and  that  the  judg^ 
^£rc(i  his  body  to  be  afterwards  bung  in  chains,  but  in  nowife  to  be  buried  without  difl*eflion.  And 
*"■!  the  diort,  but  awfur,  inter val'butween  fentence  and  execution,  the  prifoner  ihail  be  kept  alone, 
aifiiSataed  with  only  bread  and  water.  But  a  power  is  allowed  to  the  judge,  upon  good  and  fufficient 
^"^  ta  lefpice  the  esecutioo,  and  relay  the  other  reftrainta  of  this  adt*  4  Bl.  Comm.  aco*  FoiL 
*7»  141.] 

Bat  there  is  a  particular  kind  of  manflaughter  from  which  the  [This  fla. 

fajcfit  of  dcTgr  is  taken  away  by  the  {c)  i  Jac.  i.  c.  8.  «  Where  "^^^^^ 

•••  any  perfon  uiall  ftab  or  thruft  any  perfon  or  perfons,  that  hath  criticaitime, 

^  not  dien  any  weapon  drawn,  or  that  hath  not  then  firft  ftrickcn  ^nd,  as  tra. 

"  tic  party  that  fhall  fo  ftab  or  thrufl;,  fo  as  the  perfon  pr  perfons,  f^^^^^ 

!!  fo  ftabbcd  or  tluuft,  (lull  thereof  die  witliin  the  fpace  of  fix  very  fpeci^ 

}^  %  ^*  months 


1^2  C^urDer  anti  I^omlctDe* 

occafion.  It  '<  months  thcn  next  following ;  although  it  cannot  be  proved  that 

toliavc  bKn  **  ^^^  ^^^^  ^'^^  ^^"^  ^^  malice  forethought,  the  offender  is  oufted 

principally  "  ^f  c^^^gY*  provided  it  fliall  not  extend  to  him  that  kills  fe  de-- 

intended  co  *«  fendetidoy    or  by  misfortune,    or  in  prefcrving  the  peace,   or 

fc^ua"  fto  "  "^chaftifing  his  child  or  fcrvant." 

to  outrages  then  frequently  committed  by  perfons  of  inflannmable  fpirits  and  deep  refentmeAt;  who* 
wearing  (h^rt  daggers  under  \heir  cloche^,  were  too  well  prepared  to  do  qviick  and  effectual  execution  upoa 
provocaii  >n  cx^nrmcly  flight.  Foft.  Cr.  Law,  i  j'j.'\  {c)  it  is  generilly  holdcii,  that  this  ftatuleisbut 
declarative  ot  the  common  law.  Bulf.  87.  Ke'yng,  55.  Hawk.  P.  C.  c.  30,  §  5.  ["Whether  it 
«<  was  mcrtly  a  declaratoiy  law,"  faith  Sir  M.  Follcr,  "  I  will  not  take  upon  me  to  determine.  But 
<*  certain  it  is,  that  chotigh  the  wordi  defc-lptive  of  the  ofi'cnce  are  very  general,  probably  in  terrorem^ 
•<  yet  in  the  conftru6)ion  of  the  ftatute  the  circunaftante«  wh'ch  at  common  law  will  ferve  to  juitify, 
<<  excufe,  or  allevi<ite  in  a  charge  of  murder,  have  always  had  their  due  weight  in  proiecuciaos  grounded 
**  on  the  fratutc."     Foft.  Cr.  Law,  298.] 

* 

In  the  con(lru£lion  of  this  (latute,  the  following  opinions  have 
been  holden : 
Jon.  140..         That  wherever  a  perfon,  who  happens  to  kill  another,  was 
Hawk  P^c    ^^^^^  ^y  ^^^  '"  ^^^  quarrel  before  he  gave  the  mortal  wound,  he 
e.  30.  §  6.     is  out  of  the  llatute,  though  he  himfelf  gave  the  firft  blow. 
Allen,  44.         That  he  only  who  adlually  gives  the  (troke,  and  not  any  of  thofc 
Saik.  542.     ^Yio  may  be  faid  to  do  it  by  con(lru£lion  of  law,  as  being  prcfcnt 
Hawit.  P.C.  ^^^  aiding  and  abetting  the  faft,  are  within  the  ftatute ;  from 
€•  30-  S  7.    whence  it  follows,  that  if  it  cannot  be  proved  by  whom  the  ftroke 
P^C^'ei.    ^^^  8^^^">  none  can  be  found  guilty  within  the  ftatute.     But  the 
indiftment,  though  formed  fpccially  upon  the  ftatute,  and  con- 
cluding contra  formam  JlaU  is  yet  a  good   indiftment  of  man- 
flaughter  againft  them  that  were  prefent  aiding  and  abetting  ; 
and  upon  fuch  a  fpecial  indidment  of  manflaughter  upon  the  fta- 
tute, the  prifoner  jnay  be  convicted  of  (imple  manflaughter,  and 
acquitted  of  manflaughter  upon  the  ftatute,  and  the  indiQment 
ferves  for  a  common  manflaughter,  as  well  as  a  man  upon  an  in- 
dictment of  murder  may  be  acquitted  of  murder,  and  convi£led 
of  manflaughter. 
Jon.  432.  That  the  killing  of  a  man  with  a  {a)  hammer,  or  fuch  like  in- 

hIwIc  P^c  ^'^^'^^"^  which  cannot  come  properly  under  the  words  ihrujl  or 
c.  30.^7.*  ft^^y  IS  not  a  killing  within  the  ftatute.  But  it  feems  that  the  dif- 
(«)  If  the  charging  a  {b)  piftol,  or  throwing  a  pot,  or  other  dangerous  wea- 
^^^^mT  P^"  ^^  ^^^  P^^^y>  '3  within  the  equity  of  the  words  having  a  ivea^ 
were  with  a  Z"?''  drawn;  for  penal  ftatutes  are  conftrued  ftriclly,  and  favour- 
fwordor        ably,  and  t:quitably  for  the  fubjeft.  * 

with  a  pike-         J^  ^  J  J  . 

ftaff,  it  is  within  the  ftatute  ;  but  if  by  a  (hot  of  a  piftol,  blow  with  7  fsi^ord  or  ftaflT,  qu/tre^  Hal.  Hilt, 
p.  C.  470.  {b)  So,  if  the  parry  flain  had  a  cudgel  in  his  hand,  it  is  a  weapon  drawn  within  this  fta. 
tttte  s  but  thift  muft  be  intended  oi  fuch  a  cudgel  as  n^gbc  probably  do  hurt,  not  a  fmall  riding  rod  or 
cane.'   Hal.  Hift.  P.  C.  470. 

HaL  Hift.         The  indi£lment  to  ouft  the  prifoner  of  his  clergy,  muft  be  fpc* 
P.C.  463.    cially  formed  purfuant  to  the  ftatute,  vh.  that  he. did  with  a 
fwbrd,  isfc.  ftab  the  party  dead;  he  having  iio  weapon  drawn, 
nor  having  ftrUck  firft ;  bthcrwife  it  will  be  but  a  common  man- 
flaughter, and  the  party  will  have  his  clergy. 
Styi.  86.  The  indiftment  need  not  conclude  contra  formam  Jiatuti^  no 

PC*  46S     "^^^^  *^^"  "^  burglary  or  robbery;  for  the  ftatute  doth  not  make 

the 


^urUer  anD  l^omtctoe.  133 

tk  offence  to  be  felonyj  but  oufts  the  prifoner  of  his  clergy^  where 
tk  crime  is  fo  circumftanced  as  the  (latute  ezprefleth. 

But  yet  it  doth  not  vitiate  the  indi£tment^  though  it  do  conclude  Cro.  Jac 
\Sjic  mterfecit  amtra  formamjlatuti^  and  accordingly^  for  the  njoft  **3*  ^^ 
part,  to  this  day  the  indi£iment8  upon  this  ftatute  do  conclude  ^5)t. 
mtrafirmamjlatuti.     So,  it  is  good  with  or  without  fuch  con- 
dofiim;  but  it  is  beft  to  follow  the  common  ufage,  becaufe  every 
Boadotfa  not  readily  obferve  the  reafon  of  the  omiffion  of  that 
condofion. 

Alio,  the  ufe  hath  been,  in  cafes  of  this  nature,  to  prefer  two  Hal.  Hift. 
iodi&nents  againft  offenders  in  this  kind,  viz.  one  of  murder,  an*  ^*  ^*  ^69. 
other  upon  this  ftatute,  and  put  the  prifoner  to  plead  to  both ;  and 
tocharge  the  jtuy  firft  with  the  indiAment  of  murder,  and.if  they 
find  it  not  to  oe  murder,  then  to  charse  them  to  inquire  upon  the 
pdier  bill  \  becaule,  if  convi£^  upon  either,  the  offender  is  oufted 
ofdergy. 

In  the  year  1657,  at  Newgate,  before  Glpi,  who  then  fat  as  Hal.HifU 
Chief  Jofticcy  a  man  was  indi&ed  upon  this  ftatute,  and  a  fpecial  P-C*47o* 
vcrdid  found,  that  a  bailiff,  having  a  warrant  to  arreft  a  man, 
inefled  early  into  his  chamber,  with  violence,  but  not  mentioning 
Us  bufinefs.  The  man  not  knowing  him  to  be  a  bailiff,  or  that  he 
came  to  make  an  arreft,  fnatched  down  a  fword  that  hung  in  his 
chamber,  and  ftabbed  the  bailiff,  whereof  he  prefently  died.  There 
wu  ibme  diverfity  of  opinion  among  the  judges,  whether  this 
vcie  within  the  ftatute  ;  but  at  length  the  prifoner  was  admitted 
to  hii  clergy  ^  for  though  this  cafe  was  within  the  words  of  the 
ftatute,  and  not  within  the  particular  exceptions,  yet  it  was  held, 
that  this  cafe  was  never  intended  in  the  ftatute ;  for  the  prifoner 
did  not  know  but  that  the  party  came  in  to  rob  or  kill  him,  whei\ 
he  dius  violently  broke  into  his  chamber,  without  declaring  his 
buCneCk 

[Upon  an  outcry  of  thieves  in  the  night-time,  a  perfon,  who  i  Haif»  4^. 
vai  concealed  in  the  clofet,  but  no  thief,  was,  in  the  hurry  and  J74-  Cro^. 
fnrprife  the  family  was  under,  ftabbed  in  the  dark.    This  was  siTwnt.' 
holden  to  be  an  innocent  miftake,  and  ruled  chance-medley.  Jonei^^^^* 
Poffibly,  obferves  Sir  M,  Fofier^  it  might  have  been  better  ruled  *^^'  ^'* 
manAaughter  at  common  law,  due  circumfpe£lion  not  having       '  ^'* 
been  ufed  \  but  it  was  not  manilaughter  within  the  ftatute. J 

* 

(£)  Of  juilifiable  Homicide :  And  herein, 

1-  As  it  happens  in  the  due  Execution  and  Advancement  of  pub- 
lick  Juftice. 

•    • 

CUCH  killing  as  happens  in  the  due  execution  and  advance-*  nArr.  55. 
^  ment  of  publick  juftice,  is  deemed  juftifiable  homicide ;  the  Bro.  Coron. 
rainiftcTs  of  juftice  being  under  the  fpecial  proteftion  of  the  law;  siamf?*i3. 
and  therefore,  if  a  perfon,  having  adlually  committed  a  felony,  3inft.  ».i. 
wiU  not  fufier  himfclf  to  be  arrefted,  but  ftand  on  his  own  {a)  cji^^^'^f* 
defence,  or  fly,  fo  that  he  cannot  pofliblybe  s^pprcheadcd  alive  Fiu^Cwua. 

K3  by 


i3f  ^tttoec  iinti  Ipqmicilttt 

J91. 15s.  by  thofe  who  purfue  him,  whether  private  perfoQf^  or  pybUc]^  oSt 
P^*^^'  cers,  with  or  without  a  wairant  from  a  magiftrate,  he  may  bp 
Hawic  P?c.  lawfully  fls^in  by  them. 

c  ft9.  ^11.  (tf)  But,  H  the  priibner  makes  no  refiftaoce,  bot  fliei«  and  the  officer,  beini  fearfi^Ij  'M 
the  priMser  ihoald  cfcape,  ibUcea  him,  whereof  be  dSes«  thii  is  murder.  3ale*s'Hift.  P.  C/48i .  roc 
biK  was  00  afiauJt  6^  made  by  the  piUbncr,  and  ib  it  cannot  b^^e  itfy»4ff<fe  i«  the  oftc^r. 

Hawk.  P.a  So,  if  an  innocent  perfop  be  indited  of  felony,  wherf  j  io  trudi^ 
cftS.  §  IX.  pQ  (elppy  was  committee),  and  will  not  fufier  himfelf  to.  h»  arrefted 
by  the  officer  who  has  a  warrant  for  that  purpofc ;  he  m^f  law*- 
fully  bp  ^ed  by  him,  if  he  cannot  otherwife  be  takeo  i  for  there 
is  a  charge  againft  hin^i  pa  record,  tp  which,  9(  hi((  pcaril,  he  is 
^Qun4  to  anlwer* 
9  Co.  68.         So^  if  a  prifoner,  endesiyouripg  tp  hx^\  the  g9oJ,  a^ult  his. 

p'c.'Ts^.   8^?'^"^*  V^^^y  lawfully  be  killed  by  Wm  w  the  affray* 

Hawk.P.£.      So,  if  thofe  who  are  engaged  in  a  riot,  or  forcible  entry,  or  <|er 

c»8.  §14.  tainer,  ftand  in  their  defence,  and  continue  the  force,  in  opppfi- 

tion  to  the  command  of  a  juftice  of  peace,  CaTr.,  or  reGft  fuch 

juftice  endeavouring  to  arreft  them,  the  kiiKng  of  them  may  be 

Poph.  sftx.   juftified ;  and  fo,  perhaps,  may  the  killing  of  dangerous  rioters 

by  any  private  peiibn,  who  cannot  otherwife  fuppreis  them^  of 

defend  himfelf  from  them;   inafmuoh  as  every' private  perfon 

feems  to  be  authorifed  by  the  law  to  arm  himfelf  for  the  purpofips 

afbre(aid. 

Cromp.  30.       So,  if  trefpaflers  in  a  foreft,  chafe,  park,  or  warren,  or  any 

Hawk?^C   ^'^^'^f^^  ground,  wherein  deer  are  kept,  will  not  render  themfelvea 

csS.  §  J5!  to  the  keepers,  upon  an  hue  and  cr^  made  to  ftand  to  the  king's 

peace,  but  fly  from,  or  defend  themfelves  againft  them ;  they  may 

be  ilain,  by  force  of  the  ftatute  de  malefciioribus  in  parcif,  and 

3  &r  4  JT.&rjf.  r.  10. 
Plow.  9.  b.       If  either  of  the  parties  fighting  in  a  combat,  allowed  by  law  for 
^.f  A^'  9'*  the  trial  of  fome  fpecial  cafes,  be  flain,  he  who  kills  him  is  juftified  i 
IrH^et^'  ^^^  the  death  of  the  other  is  imputed  to  tlie  juft  judgment  of 
«•  a.         God,  who  is  prefumed.to  give  the  vi£tory  to  him  who  fights  in 

the  maintenance  of  truth. 
l^fAU  Rep.  If  a  flieriff,  being  reiifted  by  one  whom  he  attempts  lawfully  t^ 
'  Lift.  6  Ai^cft  in  a  civil  a£lion,  or  to  retake  after  he  has  arretted  Kim,  un- 
&omp?i4.  ^^^^^^^  l^^l  ^^^  ^  the  affray,  he  may  juftify  it  \  though  he  never 
Pait.  c.  9S.  gave  back,  but  ftood  his  ground,  and  attacked  the  party.  But  if  a 
VX^l'i^l  perfon  barely  fly  from  the  execution  of  (3)  civil  procefs,  the  flieriff 
(h)  Herein,'  ^anpot  juftity  killing  him« 

■ays  my  Lord  Hale,  tt}e  didercfice  Is  between  civil  aAioss  and  ftloniea ;  that  i{  a  nan  be  in  danger  of 
arreft  by  a  eafiat  in  dc^t  or  trefpaft,  and  he  ily,  and  the  bailiff  kill  hiroy  it  is  murder ;  but  if  a  felon 
£jf  and  he  cannot  be  othowife  takejt,  if  be  b^  killed,  it  is  no  feloiiy  )  •p4  in  that  cafi;  the  oflicer  Ip 
killifig  foficits 'nothing,  but  the  perfon  fo  aflaulted  and  l^lle^  fprfeiu  ixt  goods.    Hale's  Hift.  P.  C  481. 

Homicide  may  be  >u({i£ed  in  the.  due  execution  of  public): 
juftice  I  biit  herein  thefc  riiles  v^ud  be  obfecved : 
SO  Co.  76.  I.  That  the  judgment^  by  virtue  whereof  t;lie  pa^y  was  put  to 
aaE.l.^^  death,  be  given  by  one  who  had  jprifdi^Uon  in  thf^caufe;  fof 
3S.  a.  otherwife  both  judge  and  oSiCCX  m^y  be  guilty  of  felony ;  as,  if 
Havik.  p.c.  the  court  of  Cominoh  Flea^  give  judgment  on  an  appes^l  of  death, 

€.28.  §4.  '•'....  ^^ 
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•rjafttces  of  peace  on  an  indi£lnient  of  high  treafon^  and  award 
execution,  which  is  executed.  But  if  juftices  of  peace  condemn 
a  man  to  death  on  an  indi£tment  of  trefpafs,  and  he  be  executed, 
Atj  only,  and  not  the  ofiicers,  are  guiltv  of  felony ;  becaufe  they 
had  a  jurifdidion  orer  the  offence,  and  therefore  their  proceedings 
are  erroneous  only,  and  not  void. 

A  man  bath  the  liberty  of  Jft/angfiieff  the  Reward  of  the  court  Hal.  Hift. 
gives  judgment  of  death  againlt  a  priloner  againil  law ;  this  was  ^'  ^  *5<« 
a  caufe  of  feizure  of  the  liberty,  but  was  not  murder  in  the  judge, 
juiafaHum  judicialitir  licet  ignorqnter^  2/1.3.   I^- ^«     The  cafe 
of  the  fteward  of  the  liberty  of  the  abbot  of  Crowland. 

The  judgment  muft  be  executed  by  the  lawful  officer;  for  thofe  Hiwk-P.c, 
ancient  opinions,  that  any  one  may  kill  a  perfon  attainted  of  felo«  ^  ^^*  ^  7» 
ny,  and -that  a  man  condemned  in  an  appeal  of  death  is  to  be  exe-  h^khKI. 
cutcd  by  the  relations  of  the  deceafcd,  are  now  obfolete ;  and  at  P.  c.  455; 
this  day,  even  the  judge  who  condemns  a  man,  cannot  execute  his 
own  fentence  \  neither  can  the  proper  officer  do  it,  but  by  a  law- 
ful command,  without  being  guilty  of  felony. 

The  execution  muft  purfue  the  judgment ;  therefore,  if  the  flieriff  Hawk.p.c. 
behead  a  man,  wKcre  beheading  is  no  part  of  the  fentence,  it  is  the  Ha**HiV^ 
general  opinion  that  he  is  guilty  of  felony.  p*c.  43  i. 

S.  p.    Becaufe  an  z€t  of  deliberate  cruelty. 

* 

2«  As  it  happens  in  the  Defence  of  a  Man's  Perfon,  Houfe,  or 

Goods. 

It  IS  clear,  that  the  killing  of  a  perfon  in  the  defence  of  a  man's  Hawk.  p.C, 
perfon,  houfe,  or  goods,  is  juftifiable  in  the  following  inftancest  ^„*f^y\*.'* 
As,  where  a  man  kills  one  who  aflaults  him  in  the  highway  to  rob  a^thoritiM 
or  murder  *  him ;  or  the  owner  of  a  houfe,  or  any  of  his  fcrvants,  there  cited. 
or  lodgers,  £^r.  kills  one  who  attempts  to  bum  it,  or  to  commit  ill  p*J;  "'^' 
Innurder,  robbery,  or  other  felony;  or  a  woman  kills  one  who  (J)  so,  0/ a 
attempts  to  ravifli  her ;  or  a  {a)  fervant  coming  fuddcftly  and  find-  huiband  in 
ing  his  matter  robbed  and  flain,  falls  upon  the  murderer  immedi-  Jjf^^^^*, 
ately,  and  kills  him ;  for  he  does  it  in  the  height  of  his  furprife,  chiid  of  his 
and  under  juft  apprehenfions  of  the  like  attempt  upon  himfelf*  parent,  ^ 
But  in  other  ch-cumftances  he  could  not  have  juftified  the  killing  f.7thra2 
of  fach  an  one,  but  ought  to  have  apprehended  liim.  of  the  af- 

fiftantfliall 
biTt  the  &me  coaftredfon,  io  foch  cafea^  as  the  ad  of  the  party  affifted  flioald  have  had,  if  it  bad  teen 
^Qoeby  himfelf.     Hal.  Hid.  P.  C.  484.—*  Bj  24  H.  8.  c.  5.  U  is  no  forfeiture  for  Jdlliog  a  man 
tt^emptio^  to  coaunit  murder  or  robbery. 

But  a  man  cannot  juttify  the  killing  another  in  defence  of  his  H^wk.  p.a 
houfe  or  goods,  or  even  of  his  perfon,  for  a  bare  private  trefpafs  j  HaJfkV^* 
and  dicrcfore  he  who  kills  anotlicr,  who  claiming  title  to  his  houfe  p.  c.  485. 
attempts  to  enter  it  by  force,  and  ftioots  at  it,  or  that  breaks  open 
his  windows  in  order  to  arreft  him,  or  that  perfifts  in  breaking  his 
hedges,  after  be  is  forbidden,  is  guilty  of  manflaughter  *,  and  he, 
who  in  his  own  defence  kills  another  that  aflaults  him  In  his  houfe 
i&  the  day-timCj  and  plainly  appears  to  intend  to  beat  him  only,  is 

K  4  guilty 
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guilty  of  homicidey^  defendendoy  for  which  he  forfeits  bis  good^ 
but  18  pardoned  of  coupfe  ;  yet  it  feems,  that  a  private  perfon»  ang 
i  fortiori f  an  officer  of  juftice,  who  happens  unavoidably  to  kij 
another  in  endeavouring  to  defend  himfelf  from,  or  fupprefi^  dan-r 
gerous  rioters^  may  juftify  the  hSt,  inafinuch  as  he  only  does  hi$ 
duty,  in  aid  of  the  publick  juflice. 
Htwk,p.c  JS  a  man  be  dangerouOy  aflaulted  by  another,  as  with  a  drawn 
«•  »8#  f^^ord,  &c,  without  any  previous  affray,  though  in  a  town,  or  otha^ 

plac^  where  help  may  be  expeded,  and  ufe  the  fame  caution  to 
avoid  fighting  as  would  make  the  killing  the  ^ffailant  homicide T^r 
ilefendendo  only,  if  there  had  been  a  previous  affray,  and  then  un- 
avoidably kill  the  affailant,  it  feems  reafonable  tha^  he  may 
juftify  it. 
94UC.9S.  It  feems  alfo,  that  in  fome  (pecial  cafes,  a  man  may  juftifjT 
even  V^H^g  ^^  innocent  perfon ;  as,  where  in  a  {hip wreck  two 

Eerfons  get  upon  the  fame  plank,  which  wi^  aot  fupport  theni 
oth.  and  one  thrufts  the  other  off. 
Cro.  Car.         So,  if  a  man  be  awakened  in  the  night  with  an  alarm  that  thieves 
5J?'  arc  in  his  houfe,  and  fearching  for  them  in  the  dark>  with  his 

yUtfiMt,    fword  drawn,  happen  to  kill  a  perfon  lying  hid  in  part  of  the  houfei 
who  in  truth  had  no  ill  defign,  and  was  brought  thither  by  a  fcr- 
vant  in  order  to  allift  in  cleaning  the  houfe ;  it  feems,  he  may 
juftify  the  fa£l|  inafmuch  as  it  hath  not  the  appearance  of  a 
fault, 
Hawk.P.a  ■    But  a  man  {hall  never  juftify  himfelf  under  a  neceflSty  which 
c:  %2.  §»*     jj^  brought  upon  himfelf  by  his  own  fault ;  and  therefore,  if  riot* 
crs,  wrongfully  detaining  a  houfe  by  force,  kill  the  party  ejeded^ 
or  any  of  his  aflliftants  who  attack  it  from  without^  and  endeavour 
to  burn  it,  they  are  guilty  of  man{Iaughter. 
Vatlor*!  .         [The  prifoner  was  indi£led  for  the  murder  of  his  bro.ther,  an4 
M&,^Foft.    jjjg  ^^^^  ypQj^  evidence  appeared  to  be,  that  the  prifoner  on  thq 
^78.     '      night  the  fa&  was  committed  came  home  drunk.     His  father  or* 
(lered  him  to  go  to  bed,  which  he  refufed  to  do  ^  whereupon  a 
fquffle  happened  betwixt  the  father  and  fon.     The  deceafed,  who 
was  then  in  bed,  hearing  the  difturbance  got  up,  and  fell  upon  the 
prifoner,  threw  him  down,  and  beat  him  upon  the  ground,  and 
there  kept  him  down,  fo  that  he  could  not  efcape,  nor  avoid  the 
blows  I  and  as  they  were  fo  ftriving  together,  the  prifoner  p^c 
the  deceafed  a  wound  with  a  penknife,  of  which  wound  he  died. 
HoifyTney,  The  Judges  prefent  doubted,  whether  this  were  mari{laughteror/^ 
««*Boi7.     defendefi£f  and  a  fpecial  verdift  was  found  to  the  cffeG  hcrcfct 
forth.     At  a  conference  of  all  the  judges  of  England^  it  was  una- 
nimoufly  holden  to  be  manflaughter  \  for  there  did  not  appear  to 
be  any  inevitable  neceJfUyfo  as  to  excufe  the  killing  in  this  manner,'] 
Ha«k.P.G.       It  feems  a  reafonable  opinion,  and  countenanced  by  the  old, 
••*'•  ^  5*    books,  that  a  faft  amounting  \o  juftifiable  homicide,  being  fpecial-. 
Kereki^y     ^y  (^}  pleaded,  and  proved  to  the  court  on  an  indtflment  or  appeal 
i^rd  Hale     of  murder,  the  party  {hall  be  difmiffed  without  being  arraign- 
fays, Ki6^    ed,  faj'f.     But  it  is  certain,  that  a  fadl  amounting  to  excufableho' 
^obfenM,   micide  cannot  be  fo  pleaded  \  but  the  party  mu(l  plead  not  guilty* 
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Utk  ffn  the  fpecial  matter  in  evidence :  alfo,  it  is  certkin,  that  that  In  «ifc 
mbac  ^  fad  amounting  ioju/HJiabU  homicide  is  found  by  a  jury,  dfament* 
tiie  party  is  to  \k  difmifTedj  without  b^ing  obliged  to  purcluifc  a  or  charge  «r 

union)  bV*  feiooy,.tbc 

priibuer 
OBur  pkad  any  tkiog  by  way  of  joftificarfoo,  at,  that  be  did  it  In  his  own  d^feoce,  oc  fir  infortunhmp 
kat  Mi  pJead  not  guilty ;  and,  upon  hit  trial,  the  fpecial  matter  \%  to  be  found  by  the  jury,  and  the^* 
^  (he  Ciorc  sires  jydgmeQL    Hal.  Hift.  P,  C.  478. 


(F)  Of  excufable  Homicide :  And  herein, 

I.  Of  Homicide  per  Infortuniumj  or  Chance-medley. 

pXcufable  or  involuntary  homicide  is  of  two  kinds.    j%  When  Hal.  Hift. 

it  is  purely  involuntary  and  cafual ;  as  the  killing  of  a  man  ^*  ^*  ^7«* 
ff 'mfirtunUittt,     adly,  When  it  is  partly  involuntary,  and  partly 
tolontaryy  but  occafioned  by  a  neceility  which  the  law  allows^ 
which  is  commonly  called  homicide  €p^  nece/Jiiates  as  killing  a  man 
^  his  own  defence. 

Homicide  per  infortunium  is  where  a  man  is  doing  a  lawful  Hal.  Hill. 
2ft,  and  without  intention  of  bodily^  harm  to  any  perfon,  and  by  ^-  ^*  ^J^ 
.that  adj  death  of  another  enfues ;  as,  if  a  man  be  fhooting  at 
kttsor  pricks,  and  by  cafualty  his  hand  (hakes,  and  the  arrow  kills 
a  by-ftandcr. 

And  though  the  killing  of  another  per  infirtunlum  be  not  in  Hal.  Hlft. 
troth  felony,  nor  fubjedi  the  party  to  a  capital  puniihment ;  and  **'  ^"  *77« 
Acreforc,  in  fuch  cafes  the  verdidl  ufually  conclude  quod  interfecit 
jfr  infortunium  £ff  non  per  felomam ;  yct  the  party  forfeits  his 
pods  \  and  though  he  ought  to  have,  quafi  de  jure^  a  pardon  of 
coatiic,  upon  the  certificate  of  the  conviftion,  yet  he  is  not  to  be 
4ifchaiged  out  of  prifon,  but  bailed  to  the  next  term,  or  feffions, 
to  be  out  his  pardon  of  courfe  \  for  though  it  was  not  his  crime, 
b&t  his  misfortune,  yet,  becaufe  the  king  hath  loft  a  fubje£t; 
ud  that  men  may  be  the  more  careful,  he  forfeits  his  goods ; 
^nd  is  not  prefently  abfolutely  difcharged  of  his  imprifonment^ 
fcnt  bailed.  '  .  » 

.     Alfo,  it  is  agreed,  that  no  one  can  excufe  the  killing  of  another.  Hawk.  P.c. 
fcy  fetdng  forth  in  a  fpecial  plea,  that  he  did  it  by  mifadventure,  ^*  *9'  §  ^^ 
w/f  defendendoyhut  that  he  muft  plead  not  guilty,  and  give  the  fpe- 
cial matter  in  evidence. 

As,  where,  without  any  intent  of  doing  hurt,  a  perfon  chances  Hal.  Hift. 
to  kill  another  by  the  head  of  a  hatchet  flying  off  at  work  5  this  ^'  ^'  *7»' 
being  proved  in  evidenccj  the  party  is  guilty  of  homicide  per  in* 
fietumum  QTiVr. 

So,  where  a  perfon  happens  to  kill  another  by  a  piece  of  timber  Hal.  Hift. 
pwig  down  from  a  houfe  ftanding  out  of  any  road,  after  loud  \l.^i^Pr 
F-miing  to  all  perfons  to  ftand  clear  5  or  by  a  gun  difcharged  at  c.  19.    '  * 
^cUfowl ;  or  by  an  unli^cky  fall  or  kick  at  wTcllling  or  football, 
pr  other  fuch  like  fports ;  or  in  fighting  at  barriers ;  or  tilting  by 
(he  king's  com.mand  i  or  by  moderate  corredion  of  a  child,  fcho- 

lar. 
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hr,  or  Cemnt,    But^  if  the'  comOioa  be  immodenite,  die  of- 
fence will  be  manflaughter  at  kaft;  and  if  the  inftrumeBt  be 
fuch  28  apparently  endangers  life^  as,  an  ircm  bar,  fs^c*  it  will  be 
murder* 
Hawk.  P.O.      S09  if  a  man  whip  a  horfe  on  whidi  another  is  riding,  where- 
^  ^9'         upon  he  fprings  out  and  runs  over  a  child,  and  kills  him,  the 
rider  is  guilty  of  homicide  per  infortunium,  the  other  of  man* 
flaughter. 
Hal.  Hift.         But,  regularly,  if  the  2LGt,  which  occaCons  the  death  of  a  man, 
^ ^H^wk   ^^  ^  trefpafs,  or  cannot  but  be  attended  with  the  manifeft  danger 
P.  c.  c.  %9.  ot  hurt  to  the  perfon  of  fome  man,  or  be  of  fuch  a  nature,  that 
[The  pri.     it  cannot  be  ufed  without  manifeft  hazard  of  life,  and  there  were 
to°towf  b*a  ^^  deliberate  intent  of  mifchief,  the  killing  is  efteemed  man- 
cbaift,  and    flaughtcr }  as,  if  a  man  kill  another  by  (hooting  at  deer  in  a  third 
hdoK  he      perfon's  park ;  or  by  flinging  down  a  piece  of  timber  into  a  com- 
f^ hefired     '"^^  ftrcet  or  highway,  though  in  work,  and  after  warning  to 
hit  piftois,    ftand  clear ;  or  by  throwing  ftones  at  another  wantonly  at  play  j^ 
which  by      x)r  by  tilting  without  the  king's  command ;  or  by  parrying  with 
idM  a**      naked  fwords  covered  with  buttons  at  the  points,  or  with  fwords 
woman.       in  the  fcabbards. 

KtDgy  C.  J.  nled  it  to  be  oaDflaygktcr.    Rex  t.  BurtM,  i  Str.  4Si.] 

Hawk.  p.c.  But,  if  a  man  in  the  execution  of  a  deliberate  purpofe  to  com- 
H^^H'ft  ^^^  ^  felony,  or  to  do  a  perfonal  hurt  to  another,  or  to  do  any  un- 
F.C.475.  lawful  a£),  which  cannot  but  manifeftly  be  attended  with  danger 
of  great  perfonal  hurt  to  fome  other,  happen  to  kill  another, 
though  it  be  not  intended  againft  any  one  in  particular,  he  is 
guilty  of  murder ;  as,  where  a  man  kills  another  by  malaciotifly 
beating  or  wounding  him  ^  or  by  (hooting  at  tame  fowl,  with  an 
intent  to  fteal  them ;  or  by  knowmgly  and  deliberately  difcharging 
a  gun ;  or  throwing  a  great  (lone  or  piece  of  timber ;  or  riding 
with  a  horfe,  ufed  to  ftrike,  among  a  multitude,  though  he  do  it 
only  with  aQ  intent  to  divert  himfelf  by  frighting  them ;  or  by  en- 
gaging in  a  riot ;  or  robbing  in  a  park,  i^c. 

[By  ftat.  10  Geo.  2*  r*  31.  if  any  waterman  between  Grax^end 
and  Windfor  receives  into  his  boat  or  barge  a  greater  number  of 
perfons  than  the  z6c  allows,  and  any  paflenger  (hall  then  be 
drowned,  fuch  waterman  is  guilty  (not  of  manflaegbter,  bat)  of 
felony,  and  (hall  be  tranfported  as  a  felon.] 
Fofl.Cr.  A  man  at  the  diverfion  of  cock-throwing  at  Sbronetide  mifled 

Law,»6i.     jjjg  aim,  and  a  child  looking  on  received  a  blow  from  the  (taff,  of 
which  he  foon  died  \  this  was  ruled  manflau^er. 

2.  Of  Homicide  fe  Defendendo. 

Hawk.  P. C  Homieidc  {a)fe  defendendo  is  where  one  is  forced  to  fight  on  a 
fiiUn  L'^*  fndden  affray,  retreats  as  far  as  he  can  without  endangering  his 
inicidc/#"  own  life,  and  then,  and  not  before,  in  order  to  fave  his  life,  or 
defendendo  to  defend  his  pcrfon  from  a  Iwttery,  (cfpccially  if  the  aflault  were 
^cln-^*"'"*  in  his  own  houfe)  gives  the  otheV  a  mortal  wound.  It  is  faid  by 
^^  6    "  fome 
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^nenot  to  be  material  who  ftruck  firft    But,  if  a  man  attack  feme  aa 
anodier  upon  malice^  in  fuch  a  manner  as  endangers  his  life^  and  ^'^^'^^^ 
t&CD  ij  to  the  wall,  and  kill  himi  he  is  guilty  prmurdcr.  kmiogf^ 

if  ke  be  ondy  paffitCi  this  will  Wfki^  it  pal  J  »  kiUuiS  p^  infirtttmum  $  and  tboogh  it  be  not  fekmy»  not 
kof  accoBpanied  with  a  felonious  intent,  yc(  it  iubieds  the  party  to  a  foriquire  of  hit  iiood$  ao4 
^acid>.   H4].Hift.P.C.  478.  &c. 

Regolarljt  It  is  neceflary  that  the  perfon^  who  lulls  another  in  Hal.  Hift. 
.  ins  own  defence^  fly  as  far  as  he  may  to  avoid  the  violence  of  the  f*C*4^^« 
l^nlt,  before  be  turn  upoji  his  aflaUant ;  for  though,  in  ca£es  of 
'fflftSity  between  two  nations,  it  is  a  reproach  and  piece  tff  cow* 
anfice  to  flv  from  an  enemy,  yet  in  cafes  of  aflaults  and  afirays 
ktween  fttDJe£l6  under  the  fame  laWs  ^c  law  owqs  oot  any  fuch 
foint  of  honour;  becaufe  the  king  apd  his  law9  are  to  be  the  wr- 
9k/  injtnriarumi  and  private  perfons  are  not  trufted  to  take  capital 
)irvenge  one  of  another. 

There  is  malice  between  A.  and  B^^  diey  appoint  a  tigie  and  Hal.  Ki% 
to  fight,  and  m^et  accordingly^  A.  gives  the  firft  onfet,  S»  ^-^•479* 
ts  as  far  as  he  can  with  fafety,  and  then  kills  ^<>  who  had 

erwife  killed  him ;  this  is  n[iurder ;  for  they  met  by  compa^ 
jfiA  defign,  and  therefore  neither  ihaU  have  the  advantage  of  what 
^ey  themfelves  qres^ted. 

.    There  is  naalice  between  A.  ^nd  J?.,  they  fl^eet  cafvallyi  A»  Hal.  HUk, 
pftoks  JL  and  drives  him  to  the  wall,  J9.  in  nisown  defeixce  kills  P*C*479^ 
^:  this  is^  defeniittdof  and  (hall  not  be  heightened  by  the  former 
inalice  into  murder ;  for  it  was  not  a  killing  upon  the  account  of 
tte  former  malice,  but  upon  a  ncceOity  impofed  upon  him  by  the 
yfaoltof^. 

hi  FUet-Jhriit  A.  and\S.  were  walking  together,  B.  gave  (bnie  Ha].Hii^ 

tevoking  language  t^.  Au^  A.  therei;4>an  gave  B.  a  box  oix  the  ^*  ^*  4^^ 

•iiri  they  clofed,  B.  was  thrown  down  and  his  arm  broken,  he 

Jans  to  his  brother's  houfe  prefently,  which  was  hard  by,  C  his 

Ipodier,  taking  the  alarm,  came  ou^  with  his  fwoxd'  drawn  and 

I  nude  towards^,  who  retreated  tea  or  twelve  yards;,  C  puifued 

li^y  A*  drew  his  fword  and  made  a  pais  at  C  and  killed  him ; 

;  y^  being  indl&ed  at  Niwgate  felQons  for  murder,  the  court  di« 

fcAed  the  jury  upon  the  trial  to  find  this  manilaughter,  not  viur- 

4er;  becauie  upon  a  fudden  falling-out ;  noty^  dsfrndBfida^  p^7 

kaofe  A  made  the  firft  breach  of  the  peace,  by  ftrikiag  J9.  an4 

Wij  becaufe,  unlefs  he  had  fl?d  as  far  as  might  bi9,  it  could  90(, 

Sy  way  of  interpretation,  be  faid  to  be  in  his  owa  d^feooe.}  and 

it  appealed  plainly  upon  the  evidence,  that  he  might  havQ  r^catcd 

I  Mt  of  danger ;  and  his  ftepping  back  was  i;ather  £o  have  an  op? 

I  portanity  to  draw  his  fword,  and  with  more  advantage  to  cooift 

I  iipon  C.  than  to  avoid  him.   And  accordingly  at  laft  it  was  jpund- 

I  (KB^laughter^  K^7I»  at  NewgaU* 
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(A)  Of  the  Nature  thereof,  and  how  it  differs  from 

a  Retraxit. 

Co. Lit,  XT  7HERE  a  plaintiff  is  demanded  and  doth  not  appear,  he  is 

'  i?i  *R  ^^^^  ^^  ^^  nonfuit.    And  this  ufually  happens,  where  upon 

ft 30.        *  the  trial,  and  when  the  jury  are  ready  to  give  their  verdift,  the 

{a)  For  the  plaintiflF  difcovers  fome  error  or  defe£l  in  the  proceedings,  or  is 

*"tev  ''v'Sf  ^^^^^^  t^  prove  a  material  point,  for  want  of  neceffary  witnefs, 

Cro.  Jac.  (^^«  ^nd  thereupon  being  demanded,  (as  he  muft  be)  his  default 

ai3'  18  recorded  by  the  fecondary.     And  the  (a)  entry  is  in  tnifericordid 

ftsSr.4q6  ?"'^  non  projecuius  eft  breve  fuumi  upon  which  the  defendant  reco- 

pi.  6;*  vers  his  coils  againil  him.     But  this  arifing  from  fome  fuppofed 

{h)  That  neglefb  or  overfight,  the  plaintiff,  except  in  fome  particular  cafes^ 

plaintiff  is  ^^  "^^^  (*)  l^^'^'^d  from  commencing  a  new  aftion. 

nonfuit.  If  he  will  again  proceed  in  the  fame  caufe,  he  muft  put  in  a  new  declaration  ;  for  by  bit  beiqg 
nonfuit,  it  ihall  be  intended  thit  he  bad  no  fuch  caufe  of  fuit  as  he  declared  in,  and  fo  chat  declaration 
is  yoidy  and  h&hath  no  day  in  court,  i  L;!.  Reg.  231.-— ^ But  a  nonfuit  by  miftake  n»ay  be  (et  afide, 
and  a  Jtftringat  de  novo  awarded,  for  which  vide  Cro.  Car.  203.  Cro.  Jac.  669.  Godb.  3Z8.  Raym.  3s. 
73.  2  Salk.  455*'— ~A  motion  to  fet  afide  a  nonfuit  occafioned  by  the  judge^s  miftaking  the  l«w« 
Ca.  Law  and  £q.  315*— —Nonfuit  difcharged,  being  entexed  on  n'tfi  priui  without  baheai  corpmu 
Sid.  164.— -*  A  plaintiff  fometimes  fubmics  to  be  nonfuited,  where  the  opinion  of  the  judge  is  againft 
him,  the  judge  giving  him  leave  to  most  the  court  to  fet  the  nonfuit  afide,  without  cofis.— If  the 
judge  does  not  give  fuch  leave,  but  directs  a  nonfuit,  the  plaintiff,  if  he  conceives  the  judge  miftakea  in 
the  law,  may  move  to  fet  the  nonfuit  aUde  j  and  if  the  (ourt  i«  of  opinion  the  judge  was  mliUken^  will 
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Ia  faae  a£de,  aod  geocnily  without  cofti :  lo^fome  particular  cafei,  however,  there  may  be  reafont 
UBaesi  to  bdace  the  court  to  refufe  to  fet  afide  the  nonfuit,  unlefs  the  plaintiff  will  pay  cofti.«— *l£ 
cfaoe  are  leveraj  defendants,  and  all  found  guflty,  plaintiflT  may  enter  a  no/i  frojequi  againft  any  one  ; 
tfcotf^,  if  in  troter  againft  a  defendant  executor,  and  other  defendants  not  executors,  there  is  a  verdidt 

I  tfmk  tbefe,  asd  the  executors  found  not  guilty,  judgment  fliall  not  be  airetted^  for  plaintiff  may  enter 

;  mSfnfcfM  »» to  him.     Dale  t.  Eyre,  T.  24  &  25  Geo.  a.     1  Wilf.  306. 

Aretraxit  is,  when  the  plaintiff  is  prefent  in  court  (as  regularly  he  Co.  Lit. 
is  ever  by  intendment  of  law,  till  a  day  be  given  over,  unlefs  it  be  '39*  *• 
vben  a  verdiA  is  given,  and  then  he  is  but  demandable] ;  and  this  is 
i^cithcr  privative,  when  the  entry  is  quod folemniter  exaBus  nm  venit^ 

yfiajiBafua  in  contemptum  curia  fe  retraxit^  &c.  or  pofitive,  when  (tf)SCo.5t.  ^  ^^—■'Ci 
Ac  entry  is  quod  fateturfe^  feu  cognofcitfe  ulterius  fiolli  profequi^  &c.  J*^?***'  ^^^^S**^^"^ 
It  is  called  a  retraxit^  becaufe  that  is  the  effe£tual  word  ufed  in  a**aruicr  ^  ^   >^'  ^^^' 
the  entry,  and  is  {a)  a  bar  to  all  anions  of  the  like  or  inferior  4  Mod.  87. 
Jatore,  ^'  **• 

A  retraxit  is  always  of  the  part  of  the  plaintiff  or  demandant,  9  Co.  ^%, 
and  cannot  be,  unlefs  the  plaintiff  or  demandant  be  in  court  in  ^ccc^«['« 

^^ _i-      •  t*»«>  Cro. 

popcr  perfon  ♦.  jac.au. 

^C.   Co.  Lit.  1 3S.  b.  S.  P,~— *  StJ  qu.  irplalntlff't  counfel,  with  confent  of  the  attorney,  may  not 
nvfart  to  a  rr;/-tfTK%  though  the  p'ainciff  is  not  prefent  in  court  ?  A  juror  is  thus  frequently  withdrawn, 
^tka  dwie  concerned  for  the  plaintiff  dearly  fee  it  is  for  his  benefit. 

It  is  held,  that  a  retraxit  cannot  be  entered  {b)  before  the  plain-  Dalf.  78. 
M  bth  declared,  and  if  entered  before,  it  hath  but  the  cffe£k  of  ?.^«»-  J9- 

Limf  •*.  ^^  Whether 

l**'*^'^**  a  retraxit  may  be  entered  after  a  gene:al  rerdift*    Cro.  Eiie.  465.  dubitatur* 

Debt  was  brought  upon  a  bond  againft  A,^  wherein  A.  and  B.'  (r)jon.45u 
•ere  jointly  and  fevcrally  bound,  and  after  plea  pleaded  the  plain-  ?•  ^*  •"<* 
Centered  a  retraxit ^  and  in  an  adlion  after  brought  againft  B.  g^veofoTthe 
'Vpon  the  fame  bond,  whether  this  ihould  be  a  bar,  between  {c)  plaintiff, 
dnnis  and  Paine^  Cro.  Jac.  551.  dubitatur.^  adjornatur.     It  was  JSfSr^'u 
"fcid,  that  a  retraxit  was  in  nature  of  a  releafe,  and  a  releafe  to  one  pjea.  March, 
joint  obligor  difcharged  the  other;  but  on  the  other  fide  it  was.  95*  s.c. 
U  to  be  a  bar  only  by  way  of  eftoppel  between  the  parties,  ^j"*^'''. 
^baeof  no  other  (hould  take  advantage.  the  dating 

't  fcrbythis  report,  debt  was  brought  both  againft^.  and  ^.,  and  the  plaintiff  entered  a  retraxit  againff 
^1  aad  vbcther  this  was  a  dlfcbarge  of  B.  is  made  the  queftion.  J^ide  Cro.  Elix.  76a.  *  None  but 
the  defaidaQt  can  demand  the  plaintiff.  If  neither  plaiotiff  nor  defendant  appear  after  caufe  called,  and 
JMy  faoro,  the  only  way  is  to  difcharge  the  jury.  Arnold  v.  Johnfton,  Str.  267.  Smith  v  Whiftter^ 
^  temp.  Hard.  305.  b.  P.  If  a  caufe  is  tried  by  provifo,  there  muft  be  a  role  given  in  the  office^ 
f^^prwsper  f>r9iiiJoJi  querent  fecerit  defaltam  \  and  if  there  is  not,  and  plaintiff  is  nonfuited,  thenon- 
^ihaU  be  fet  afide.  Dodfun  v.  Taylor,  Str.  1055.  [Proude  v.  Willlmote,.  i  Barnard.  B.  R.  x8.  ace* 
Mit  if  fttfficient  if  the  defendant  obtain  this  rule  any  time  before  the  trial.  King  v.  Pippet,  i  Term 
Kcp.695.]-..lf  it  appears  00  the  record,  that  no  iffue  is  joined,  the  jury  muft  be  difmiffed.  Neath 
t.  Walkff,  Str.  1 1  ly.  By  flat  14  Geo.  a.  c.  17.  If  plaintiff  negleAs  to  bring  the  iffue  to  trial  accoid- 
i^tothe  coorie  of  the  court,  the  court,  on  motion,  on  notice,  ihall  give  judgment  as  in  cafe  of  a  nonfuir, 
•kftthty  allow  farther  time,  and  defendant  Ihall  ha^c  coits  as  in  cafe  of  a  nonfuit.^-But  if  In  action  againft 
^ea  a  joint-promife,  there  is  judgment  againft  one  by  default  \  and  on  plaintiff's  negleAlng  to  bring  iffue 
i^''^^  by  the  other  00  to  trial,  rule  is  obtained  for  judgment  as  in  cafe  of  a  nonfuit,  yet  cofts  cannot  be 
''■^i  for  plaintiff  could  not  have  been  nonfuited  on  a  trial.  Weller  v.  Goytou,  i  Bur.  358.  --A 
■erfittt  It  dfprhts  maft  be  recorded  by  the  judge  of  ;if^  frius,  and  cannot  afterwards  be  recorded  in  bank. 
Gaaloer  r.  Davis,  i  Wilf.  301  .——If  defendant  hat  obtained  a  rule  for  cofts  for  not  proceeding  to  trial, 
be  cauvit  afterwards  move  for  judgment  as  in  cafe  of  nonfuit.  Barnes^  131.  314.  316.  f  Yet,  where 
mpUinnf  does  not  countermand  notice  of  trial,  but  withdraws  the  record  af^er  the  caufe  is  called  on, 
«e  court  will  make  it  a  condition  for  difchajging  a  rule  for  judgment  as  in  cafe  of  a  nonfuit,  (on  a  per- 
<A?U)ry  anderuking  to  Uy,)  chat  he  (hall  pay  the  defendant  the  cofts  incuned  by  omiiting  t^  try.  Jor« 
^^  v.Shorpcy  a  H.  Bl.  »So  ]  — ^iVaif  ^roij  fox  want  of  declaration  demanded  In  the  country,  /hall  be 

fet 


fit  aMi     lwMt»  }ii.— — if  a  jadfe  of  affiae  dhefts  Aoafrk  cfiooeddly,  tfaete  is  atf 
IwiMi,  ji  I  fli  ii  nny  frttlnlj  thir  fiirh  nrnifiiir  may  lir  frr  liflr      Lady  Wm^or^scaife,  4] 

B9S4«)_*|f  plaintiff  diet  aftir  oooruit,  and  before  day  fe  taok,  it  is  nac  bdpd  by  the  AMite, 
«rfOT«  Ban>cs,3ift.-^--RiiktodcdaatinC.J9.naftbeiatkaoffice«liacplaiflciff^sattariie7{in 
Bacncsy  3ia*^^->Oa  notiaA  for  jodgaentf  at  in  cafe  of  a  noafmc,  Cfaoe  is  a  ink  fat  An  fdaiadfT  tul 
iflue^  if  be  does  not,  defendant  nay  ham  mm^rof,  if  be  eattrs  it^tbe  rail  ainft  be  ptodnced,  and  d 
anc  may  move  for  a  nonfaic  { if  the  coott  admit  canfie,  why  the  nonfnit  iranld  not,  ftc.  they  appoint  < 
trial  i  00  fuch  moiioo,  there  anft  be  an  affidarit  that  the  canle  is  noctried.  Barnes,  y }.  316. — ^ 
weU  ci  plahttilf— nurrisi^  of /oar  ptelmiff'^that  the  bankrupt  Hd  not  attend  affigntes,  plaiotifi^-^ 
iBaterfal  sriCnefici  were  in— or  ttat  the  racord  was  offisfed  to  be  entered,  tfioofh  a  Kttla  one  df  " 
Barnes,  3139  3I4>  3  >  5»  316. 444— ^-^  [the  inibhenqr  of  the  deftndaat  fince  th«  aAion  thought, 
^,  Wilkinfofi,  Dougl.  671.  or,  thai  the  caufe  was  carried  down  and  made  a  rtmanet^  Mewbum  t. 
Itjt  3  Term  Rep.  f .  are  foAcieflt  eiufes  to  pitvetot  jodgment  an  in  cafe  of  a  noofoic    lAdeed,  the  j 
•f  Camaott  Picas  hare  lateiy  hoMen,  tint  in  all  caCea  where  as  applicadoQ  is  made  for  the  firft  1 
indfrncBC  as  in  cafe  of  a  nonfuit,  it  is  a  fuificient  aafwcr  to  it,  to  undertahe  peranptorily  to  try, 
aUcginf  mnf  rtatifn  for  not  having  before  tried  the  caiife;  and  tlut  uhatcrcr  might  have  been  i 
the  pradicc,  id  fotnre,  it  iianid  ba  underftood,  that  the  &rft  mocioo  for  judgment  as  in  uk  of  a 
Aiic,  is  oirff  a  mode  of  obcainiof  a  peiemptory  nndertaiung  to  try.    Mallet  v.  Bikon,  2  H.  R.  f  1^ 
It  fcems  BOW  by  the  ptadice  of  the  courts  both  of  B.  R,  and  C  P.,  that  the  jodgment  as  m  afii 
iMnfuiC  cannot  be  moved  for  till  the  third  term  after  that  in  wliich  ifliie  is  joined.    Haj^ 

Bncbanan,  1  l\nrai>Rep^  734*    Da  Colla  t.  Ledftone,  %  H.  Bl.  55S.] Replevins  and  i 

pA  tarn  an  within  the  ftatote.    Barnes,  31 5.  31  y,.!^— .[A  replevin  is  not  j  for  in  replevitt  both 
arr  aAors,  and  the  defendant  may  carry  down  the  record  by  proviib.    Jones  v.  Concannoo,  3  Term  L 
661  •    ShNMlridge  V.  Hiem,  5  Term  Rep.  400.    Judgment  as  in  cafe  of  a  nonfuit  may  be  givetfl 
MMvarfe  of  a  renirn  to  a  mandamus.    Rca  ▼.  Aiayor,  Arc.  of  StaflM,  4  Term  Rep.  6S9. J— - 
plaMff  was  ready,  bnt  the  caufe  did  not  come  on  becaufe  die  view  was  not  returned  by  lix  jurors,  j< 
ment  flkall  not  be  figned.    Barnes,  49s.  — »-  If  defendant  htt  obtained,  a  rule  fer  j  odgment  mfiy  the  i 
will  not  give  plaintiff  leave  to  amend  his  declaration  by  ftriking  oot  allegation,  but  judgment  ihall  bcj 
felnte.     BKnes,  318.— ^judgment  as  in  cafe  of  a  nonfuit,  may  ht  moved  for  witlwuif  terfla^s  m  ' 
though  no  procoedings  in  a  year.    Barnes,  308.*—— In  replevin,  if  plaintiff  does  not  appear  at  the  i 
tut  defendant  brings  dtown  itcord,  nonfnf  c  (hair  be  entered,  and  not  TCrdld  for  defendant )  if  it  ii,  it 
be  (o  amended  at  defendant's  coft.    Barnes,  458.     [Where  a  plaintiff  has  once  proceeded  to  trial,  j< 
ment  as  in  cafe  of  a  nonfuit  cannot  be  catered  for  not  proceeding  to  a  new  trial*    Ponelioa  v.  Maddo 
iH*Bl«ioi.J 

(B)  Who  may  be  Nonfuir. 

Bid.  Noft-  T  T  is  every  vliere  agreed  that  the  king,  being  in  fuppofition  t 
Aiit,  as.  *  law  always  prcfent  in  court,  cannot  be  nonfuif  in  any  inforini 
TjlrbV  tion  or  aftion  wherein  he  himfelf  is  the  (ble  plaintiiF.  But  it  i 
Boll.  Abfk  held,  that  any  informer  qui  tam^  or  plaintiflF  in  a  popufar  a&ion 
****if*w**'  °^*y  ^  nonfuit,  and  thereby  whdly  •determine  the  fuit,  as  wc) 
2^  Boc  '    '^^  refpe&  of  the  king  as  of  himfelf. 

flMtn  •  nonfttlton  the  roariu,  and  if  fuch  plaintiff,  by  cotlufion  with  fhe  defendant,  doesnot  cbeoft  I 
proCM^t  whether  the  king  may  not  proceed  for  his  mare  of  the  penalty  ?-*In'a  yav  tsm  aftien,  ja4| 
moQl  as  In  ufe  «f  a  nonfuit  may  be  entered  on  a  rule  to  ihei^  oaufe.  Watfoii  v.  Johnfon,  P.  af  0^*  i 
1  Wiif.  3ts. 

3a  Aff.pl*  I*  If  an  infant  bring*  an  affize  Ky  guardian^  dtfaough  diat  the  !n 
»'^oU«Abr.  fant  dtfavow  the  fuit  in  proper  perfon>  yet  n#  nonfuit  {haH  B 

^Mod.  i8i.  Where  an  executor  need  not  name  himfelf  executor,  he  Asl 
pay  cofts  upon  a  nonfuit^  and  the  namSng  himfelf  executor  fUal 
not  exempt  him  from  it, 

•0  H.  6. 44*      If  an  attorney  of  Common  Pleas  is  faed  in  anra&ion  there,  h 

Ak  V'     ^^^  ^^^  ^  demanded^  becaufe  he  is  fappofed  always  prefeht  akt 

ti.^ '•     ing  the  court. 


/ ' 


fC)  la  vrhat  Adions  there  may  be  a  Nonfuit* 

AFerfon  may  be  XKmivk'in  a  writ  of  error.  » J^oir. 

'  •  Abr.  130. 

A  peribn  may  be  nonfuit  in  a  writ  of  fal£e  judgments  '  sld.  25$«- 

10  H.  6.  z8.  b.    ft  RoU.  Abr.  130.  S«  C« 

One  cannot  be  nonfuit  in  any  adion  in  which  he  b  not  an  aft£.4. 10. 
or  demandant  \  and  though  he  afterwards  become  an  afior, 
not  being  originally  fo,  he  cannot  be  nonfuit  as  an  avow- 
So,  of  gamifhees  who  become  a£tors>  but  were  not  fo 

if  a  perfon  outlawed  hath  a  charter  of  pardon,  and  fues  a  2  Rodf. 
fidas  againft  the  party,  though  hereby  he  is  an  a£ior,  yet  ^^*  ^V** 
cannot  be  nonfuit. 

So,  if  a  man  traverfe  an  office  he  cannot  be  nonfuit,  although  s  Roir. 
is  afioT,  for  he  hath  no  original  pending  againft  the  king.  ^*»^-  '30' 

pi.  47.  this  IS  made  a  quan* 

But  in  a  petition  of  right  againft  the  king  the  plaintiff  may  be  ix  H.4. 51. 

fait.  *  ^®^*' 

Abr.  130. 

So)  in  an  audita  querela  to  avoid  a  ftatute,  the  plaintiff  may  be  47  E.  %,  5.^; 

Fok,  for  he  is  plaintifF  in  this  a£tion. 
[■  If  to  two  mbiis  returned  on  a  fcire  facias  esi  a  charter  of  par-  45  E.  3.  li 

the  plaintiff  does  not  appear,  he  (hall  be  nonfuit ;  for  the 
itute  ordains,  that  upon  his  appearing  he  ought  to  count  againft 
defendant. 

(D)  At  what  Time  a  Nonfuit  may  be. 

I A  T  the  common  law,  upon  e^ery  continuance,  or  day  given  over  Co.  Lit, 
r^  before  judgment,  the  plaint^  was  demaadaUe^  and  upon  I?9*  b. 
bnoa-ajyearance  might  have  been  nonfuit.  comown 

law  if  he  did  not  like  the  damages  given  by  the  jury,  he  might  be  noniiiit.     5  Mod.  ^o8» 

But  now  by  the  ^  if.  4.  r.  7.  it  is  enafled  in  the  words  folio w- 
(»g:  "Whereas,  upon  vcrdift  found  before  any  jufticc  in  afEfc 

*  ^mvel  dijfsijin^  mart  d'ancejlor^  or  any  other  aftion  whatfoever, 
^  the  parties  before  this  thne  have  beda  adjourned  upon  difficulty 
^  in  hw,  upon  the  matter  fo  found }  it  .is  ordained  and  efta-^ 

*  Uiihed,  that  if  the  verdiA  pafs  againft  the  plaintiff^  that  the 

*  (bintiff  fliall  not  be  nonfuited," 

But  notwithftanding  this  ftatute  it  hath  been  held,  that  the  C0.L1t.T39. 
plantiff  may  be  nonfuited  after  a  fpecial  verdifl:,  or  after  a  de-  ^i*^;  ?• 
Dinner  and  [a]  argument  thereupon.  i3i-«. 

fl'BB*  2S.  &  vide  2  Hawk.  P.  C.  c.  23.  §  95.     {a)  In  debt  upon  an  obligation,  upon  demurrer,  tha 
^hong  argued,  the  opinion  of  the  court  was  againft  die  piaintifF,  and  rule  given,  that  judgment  fliould 
KcaieKd  for  the  defendant ;  and  the  plaintiff  prayed  that  he  might  be  nonfuited  ;  and  bccaufe  be  had. 
^^BKttnn  appeared,  and  argued  by  his  couofel,  and  bad  prayed  judgment,  he  could  not  be  aonfuiied 
lhe£uMtum.    Cro.Jac.  35. 

If  there  be  judgment  to  account,  and  auditors  affigned,  and  a  Roll  Abr. 
^ttitupon  a  cafias  ad  computundum^  the  plaintiff  cannot  be  nonfuitedv  ^^^  L;f*^' 


'44  l5ontUit. 

on  the  original,  becaufc  the  original  Is  determined  by  the  jud^ 
mcnt  to  account. 
3  ^•^'  '3'  If  the  defendant  wages  his  law,  and  a  day  is  given  him  over 
ALr?in,  *^  another  term  to  make  his  law,  if  the  plaintiflF  doc»  not.  appear 
that  day  he  will  be  nonfuited  :  otherwife,  if  he  wages  his  law  im- 
mediately, or,  as  fomc  hold,  on  a  day  in  the  fame  term, 

'      (E)  How  far  the  Nonfuit  of  one  (hall  be  the  Nonfuit 

of  another. 

Co.Lit.1^9.  |N  real  or  mixt  actions,  the  nonfuit  of  one  demandant  is  not  the 
«  Rdl.  A^\  nonfuit  of  both  ;  but  he  that  makes  default  (hall  be  fummoncd 
132.  Several  and  fevered  ;  but  regularly,  in  perfonal  aflions,  the  nonfuit  of  the 
carcstothii   one  is  the  nonfuit  of  both. 

purpoie. 

Co.  Lit.  But  in  perfonal  anions,  brought  by  executors,  there  fliall^be 

Iw/hcad  of  f**"^"^o"s  and  fcrvice,  becaufe  the  belt  (hail  be  taken  for  the  bc- 
Executors.  nefit  of  the  dead ;  and  fo  it  is  in  a^ion  of  trefpafs  by  them,  as 
executors,  for  goods  taken  out  of  their  own  poffefTion.  Like  law  in 
account  by  them,  as  executors,  by  the  receipt  of  their  own  hands. 
C0.L1t.j39.  In  an  (a)  audita  querela  concerning  the  perfonalty,  the  nonfuit 
(tf)liiantfii-  of  the  one  is  not  the  nonfuit  of  the  other;  becaufe  it  goeth  by 
kCt^facLt*  ^^y  ^^  difcharge,  and  freeing  themfelves,  and  therefore  the  d€> 
attaint,  the   fault  of  the  One  (hall  not  hurt  the  other. 

noniuic  oi  one  ikall  not  prejudice  the  other.     6  Co.  l6« 

Co.  Lit.  In  a  quid  juris  clamatj  the  nonfuit  of  the  one  is  tlie  nonfok  of 

>39*  ^  both,  becaufe  the  tenant  cannot  attorn  according  to  the  grant. 
Co.  Lit.  Some  a£lions  follow  the  nature  of  thofe  adiions  whereupon 

■39-  "•  ^*  they  are  grounded  ;  as,  the  writs  of  error,  zttaintf/cire  facias,  and 

Abr.  1*33.  ^^^  ^'^^*     If  a  real  a£lion  be  brought  by  feveral^r^a^r/  agdinft 

{h)  But  two  or  more,  if  the  demandant  be  nonfuit  againft  one,  he  is  non- 

^i^T^'ff  ^"^^  againft  (b)  all  i  for,  as  to  the  demandant,  it  is  but  one  writ 

LaJTenter  undtT  onc  teje. 

M  noIH  froftqui  againft  one,  and  have  judgment  againft  the  reA,  wde  2  Roll.  Abr.  xoi.  Cro.  Car.  139< 
243*     Hob.  70.  i8o«    C^rth.  19.     3  Mod.  101. 

Cra  Eilz.         In  an  appeal  againft  divers,  whether  they  plead  the  fame  or  feve^ 

460.  pi.  6.  yj^i  iflues.  It  hath  been  adjudged,  that  a  nonfuit  againft  one,  at  the 

%  Roi  "^*  t^^l  of  ^^y  o^^  of  ^^^  iifues,  is  a  nonfuit  as  to  all,  becaufe  fuch  a 

Abr.  Z33.  nonfuit  operates  in  nature  of  a  releafe  to  the  whole. 

Sid.  387. 

aSaik.455.  A  /afitat  was  fued  out  againft  four  defendants  in  trefpafs,  the 
P|'  '•  plaintiff  was  nonfuit  for  (r)  want  of  a  declaration,  and  the  defend* 

(c)"Thereti  ^^^^*  attorney  entered  four  nonfuits  againft  him  5  and  it  was  held 
a  nonfuit  to  be  irregular,  becaufe  the  trefpafs  is  joint ;  and  though  the  plain- 
before  ap-  ^jg:  j^^y  count  feveraUy  againft  the  defendants,  yet  it  remains  joint 
Sbrretum     ^^1  ^^  is  fevered  by  the  count. 

of  the  writ,  or  after  appearance  at  fome  day  of  continuance.     Co.  Lit.  1 38.  b» 

Harrii  t.  [In  trefpafs  againft  feveral,  if  any  of  them  fuffer  judgment  by 

Butteriejr,     default,  the  plaintiff  cannot  be  nonfuited.] 


(F)  How  far  a  Nonfuit  for  Part  of  the  Thing  ia 
Demand  fliall  be  a  Nonfuit  for  the  Whole. 

|T  » laid  down  as  a  general  rule,  that  a  nonfuit  for  part  is  a  non-  %  Leon.  177. 
^  fuit  for  the  whole.     But  it  hath  been  held,  that  if  a  defendant  ^^'  **^' 
plead  to  one  part,  and  thereupon  iflae  be  joined,  and  demur  to 
tbe  other,  the  plaintiff  may  be  nonfuit  as  to  one  part,  and  proceed 
far  the  other. 

If  m  debt  the  defendant  acknowledges  the  aQion  as  to  part,  2  Roll, 
ttd  joins  iffue  as  to  the  refidue,  and  the  plaintiff  hath  judgment  ^^'*  '34- 
far  that  which  is  fo  confeffed,  but  there  is  a  c^jffat  execution  by  rea- 
faa  of  the  damages  to  be  affeffed  by  the  jury;  if  the  plaintiff  be 
Bonfuited  in  this  iffue,  this  (hall  not  be  a  nonfuit  for  the  damages 
to  be  given,  becaufe  that  he  had  judgment. 

If  m  trover  for  divers  goods  the  defendant  pleads,  that  as  to  2  Leon.  177. 
Jane  of  the  goods  they  were  fixed  to  his  freehold,  as  to  others  |*'  ^°^ 
llat  he  had  them  of  the  gift  of  the  plaintiff,  and  as  to  the  reft  not  pl^kfaV 
priltr;  and  as  to  the  firll,  the  plaintiff  enters  non  vult  ulterius  Bfoc^* 
iffofijuis  this  amounts  only  to  a  retraxit^  and  is  no  nonfuit,  fo  as 
to  bar  the  plaintiff  from  proceeding  on  the  other  parts  of  the 
fka,  on  the  rule,  that  a  nonfuit  for  part  is  a  nonfuit  for  tbe 
whole. 

(G)  Of  the  EfkGt  of  a  Nonfuit :  And  herein  of  its 

being  a  peremptory  Bar. 

A  Nonfuit,  as  hath  been  obferved,  is  regularly  no  peremptory 
bars  but  the  plaintiff  may,  notwithftanding,  commence  any 
Kw  adion  of  the  fame  or  like  nature.  But  this  general  rule  hath 
the  foUowbg  exceptions : 

I*  It  is  peremptory  in  a  quare  impedit;.  and  in  that  a£tion  a  dif-  Co.  lit. 
coDtinuance  is  alfo  peremptory  \  and  the  reafon  is,  for  that  the  »39*  •• 
Pendant  had,  by  judgment  of  the  court,  a  writ  to  the  bifliop ; 
^d  the  incumbent,  that  cometh  in  by  that  writ,  (hall  never  be 
icmovcd;  which  is  a  flat  bar  to  that  prefentation. 

2.  Nonfuit  in  an  appe;v>  of  murder,  rape,  robbery,  tsfc.  after  Co.Ut. 
W  appearance,   is  peremptory,  and  this  infavorem  vita  {b).     But  )^?'^^  ^ 
«^  nonfuit  of  the  plaintiff  in  an  appeal  is  not  fuch  an  acquittal,  i^ ("king 
tt  which  the  defendant  ihall  recover  damages  againft  the  abet-  out  of  a  writ 
^iby  Jr£/?..a.  c.  12.  unlefs,  after  the  nonfuit,  he  were  arraigned  ^l^^^^gj 
at  die  king's  fait  upon  the  appeal,  and  acquitted.  it  to  be  4e« 

u^ttcd  of  record  to  the  (hei\€f,  and  a  nonfuit  upon  it,  is  no  bar  of  a  fecond  appeal ;  bf caul^  it  doch  not 
^porof  tecordj  bat  that  it  might  be  done  by  a  ftranger  ;  and  therefore  the  nonfuit  muft  be  after  an 
•PPanoeem  proper  perliw  of  record,     a  Hawk.  P.  C.  c.  aj^  1 3»'     (^)  » 1^«  S^S* 

3-  So,  if  the  plaintiff,  in  an  appeal  of  mayhem,  be  nonfuit  after  Co.  Lit. 
Appearance,  it  is  peremptory}  for  the  words  therein  Avcfelonkc  '39- »• 

Vol. V,  L  4-  Anon- 


14^  jOonfafttf.' 

Co.  Lit.  4,  A  nonfuit  after  appearance  is  alfo  peremptory  in  a  ftatiu 

Cr^Ei:        ^^^^^^*  ^^^  ^^^  nonfuit  of  one  plaintiff  in  that  action  notifuit! 
881!       *     both  infavorem  Ubertatis,   But  in  a  libertate  probandd  fuch  nonfiuf 
is  not  peremptory }  neither  is  the  nonfuit  of  one  plaintiff  the  non- 
fuit of  both. 
Co.  Lit.  5.  Sueh  nonfuit  is  alfo  peremptory  in  an  attaint,  but  a  difcon- 

>39*  «•        tinuance  in  an  attaint  is  not,  becaufe  there  is  a  judgment  giveq 
upon  the  nonfuiti  but  not  upon  the  difcontinuance. 


iButfancefif. 


2  Roll.  i4    Common  nuifance  is  an  offence  againd  the  publick,  either  by 

Hawk  p  C    i\-  ^^5"g  *  thing  which  tends  to  the  annoyance  of  all  the  king't 
c.  75.    '      fubje£ts,  or  by  neglecting  to  do  a  thing  which  the  common  good 
requires. 

Under  which  dcfcription  we  fliall  confider, 

(A)  What  flxall  be  faid  a  Nuifance. 

(B)  How  far  the  IndiAment  muft  charge  it  to  be  an 
Annoyance  to  all  the  King's  Subjeds. 

(C)  How  a  Nuifance  is  to  be  removed  or  abated. 

(D)  How  the  Offence  is  punifhable. 

For  Nuifances  relating  to  the  Highways,  vide  title  Highway* 

For  thofc  relating  to  Bridges,  tit.  Bridges. 

For  thofe  relating  to  publick  Houfcs,    tit.  Inns  and  Inn- 
keepers^ 


(A)  What  fliall  be  faid  a  Nuifance. 

jinft.ioj.  1 T  is  clearly  agreed,  that  keeping  a  bawdy-houfe  is  a  commoi 
Kitchen,! I.  1  nuifance,as  it  endangers  the  publick  peace,  by  drawing  toga 
c75'§6.  *  ^^^  difiblute  and  debauched  perfons ;  and  alfo  has  an  appareH* 
ft  Bur.  Kep.  tendency  to  corrupt  the  manners  of  both  fexes,  by  fuch  an  o] 
^*3»*  profeffion  of  lewdnefs.   . 

Saik.  34S.         Alfo  it  hath  been  adjudged,  that  this  is  fuch  an  offence,  . 
Fi*..^5;        which  a  feme  covert  may  be  guilty  as  wcU  as  if  (he  were  folc ;  atw 
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that  (he,  together  with  her  hufband,  may  be  indited  and  con- 
demzied  to  the  pillorjr  for  keeping  a  bawdy-houfe ;  for  the  keeping 
tkhoofe  does  not  neceflarily  import  property,  but  may  fignify 
that  fhare  of  government  which  the  wife  has  in  a  family  as  well 
at  the  hufband ;  and  in  this  (he  is  prefumed  to  have  a  confider- 
abie  part,  as  thofe  matters  are  ufually  managed  by  the  intrigues  of 
her  fex. 

It  is  clearly  agreed,  that  all  common  gaming-houfes  are  nui-  HawlcP.C* 
£nces  in  the  eye  of  the  law,  being  detrimental  to  the  publick,  as  ^'  75*  §6- 
they  promote  cheating  and  other  corrupt  pra6kices,  and  incite  to 
idlenefs,  and  avaricious  ways  of  gaining  property,  great  numbers^ 
vhofe  time  might  otherwife  be  employed  for  the  general  good  of 
the  community.     Alfo,  it  hath  been  (a)  adjudged,  that  this  is  fuch  (a)  Trm. 
an  offence,  for  which  a  feme  covert  may  be  indi£led ;  for  as,  in  *  9*  '•  '^^^ 
the  preceding  cafe,  the  wife  may  be  concerned  in  afts  of  bawdry,  oi^y* 
ib  here  (he  may  be  zCtiwe  in  promoting  gaming,  and  fumi(hing  the 
gQe(b  with  all  conveniencies  for  that  purpofe. 

It  feems  to  be  the  better  opinion,  that  all  common  ftages  for  Mod.  76. 

rope-dancers,  isfc.  are  nuifances,  not  only  becaufe  they  are  great  *  ^*^-  ^4^« 

tonptations  to  idlenefs,  but  alfo  becaufe  they  arc  apt  to  draw  to-  vcnt.'i6ot 

pcther  numbers  of  diforderly  perfons,  which  cannot  but  be  very  5  Mod.  14s. 

ioconrenient  to  the  neighbourhood.  Hawk.  p.c. 

,    .  c.  75.  §  6. 

Bat  it  feems  the  better  opinion,  that  playhoufes,  having  been  Rafliworth** 
\  originally  inftituted  with  a  laudable  defign  of  recommending  vir-  ^®":  Py^  *"*• 
tuc  to  the  imitation  of  the  people,  and  expofing  vice  and  folly,  are  2io!'a47.' 
Qot  noifances  in  their  own  nature,  but  may  only  become  fuch  by  RoU.  Rep. 
accident)  as,  where  they  draw  together  fach  numbers  of  coaches  '°9-  ^w?^- 
w  people,  is^c,  as  prove  generally  inconvenient  to  the  places  adja-  5JV  pLj"* 
cent ;  or,  when  they  pervert  their  original  inditution,  by  recom- 
mending vicious  and  loofe  chara£^ers  under  beautiful  colours  to 
Ae  imitation  of  the  people,  and  make  a  jeft  of  things  commend- 
able, ferious,  and  ufeful. 

And  now  for  the  better  regulation  of  players  and  phyhoufes.  And  Tee 
hf  the  10  G.  2.  r.  28.  it  is  cnafted,    "  That  every  perfon  who  *5  ^*  »• 
•*  ihall  for  hire,  gain  or  reward,  aft,  reprefent,  or  perform,  or  pirjeiiiai  by* 
**  caufe  to  be  afted,  reprcfentcd,  or  performed,  any  interlude,  280.*. 
"  tragedy,  comedy,  opera,  play,  farce,  or  other  entertainment  of  ^'  '9-  ^' 
"  the  ilage,  or  any  part  or  parts  therein,  in  cafe  fuch  perfon  (hall  lh!fis"an<f 
^  not  have  any  legal  fettlement  in  the  place  where  the  fame  (hall  robberies, 
"  be  aScd,  reprefented,  or  performed,  without  authority  by  virtue  '^f^^f  j,"}^ 
**  of  letters  patent  from  his  Majefty,  his  heirs,  fuccelTors,  or  pre-  powkkcn- 
"  deceflbrs,  or  without  licence  from  the  Lord  Chamberlain  of  his  tcrtaininene, 
*•  Majcfty-s  Houfehold  for  the  time  being,  fhall  be  deemed  to  be  a  ^^^pl^' 
"  rogue  and  a  vagabond,  within  the  intent  and  meaning  of  the  keeping 
**  iiAnn.Jiat.  2.  c.  23.  and  fhall  be  liable  and  fubjeft  to  all  fuch  diforderly 
**  penalties  and  pani(hments,  and  by  fuch  methods  of  conviftion,  no"/j*'ij^(?'* 
"  as  arc  inflifted  on,  or  appointed  by  the  faid  aft,  for  the  puni(h-  fore  of  pUy- 
**  ment  of  rogues  and  vagabonds  who  (hall  be  found  wandering,  crsarcwirh- 
*  Wp'^gi  and  mifordcring  themfclves,  within  the  intent  and  ^"^Jpc'ljlfof 
"  meaning  of  the  Jaid  aft.'*  x'm  vagr*fit 
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»a  17G.1.  And  5  2.  it  IS  further  ciiacled,  *«  That  if  any  pcrfon  hzvingf 
c.  5~»  By  cc  Qj.  j^ot  having  a  legal  fettlement  as  aforefaidy  (hall,  without  fuch 
c?36!  §'2.  '^  authority  or  licence  as  aforefaid,  adl,  reprefent,  ot  perform,  or 
kt^ufesand  ^^  caufc  to  be  a£ledy' reprcfcnted,  or  performed,  fbr  hire,  gaiu  or 
gardens  of  cc  reward,  any  interlude,  tragedy,  comedy,  opera,  play,  farce,  or 
m«nt  in  '  '*  Other  entertainment  of  the  ft  age,  or  any  part  or  parts  therein, 
London  and  «<  every  fuch  perfon  fliall,  for  every  fuch  offence,  forfeit  the  fum 
ite^^^wih  *'  ^^  ^5^  pounds  J  and  in  cafe  the  faid  fum  of  fifty  pounds  (hall 
in  twenty  '  *'  he  paid,  levied,  or  recovered,  fuch  offender  (hall  not,  for  the 
miles  there-  «  fame  offence,  fuffer  anv  of  the  pains  or  penalties  infii£led  by 
tf'teke7     "  the  faid  recited  ad." 

without  li-        And  by  $3.  it  is  further  cnafted,  *«  That  no  perfon  Ihall  for 

cence — By   «  hire,  gain,  or  reward,  aft,  perform,  reprefcnt,  or  caufe  to  be 

€^2^  t  lA    **  aflcd,  performed,  or  reprcfented,  any  new  interlude,  tragedy, 

penalti^are  **  comcdy,  Opera,  play,  farce,   or  other   entertainment  of  the 

infliaed  on    «  ftagc,  or  any  new  prologue  or  epilogue,  unlefs  the  copy  therc- 

^Sni     "  of  ^«  f^"^  ^o  the  Lord  Chamberlain  of  the  King's  Houfehold  for 

journeymen   *^  the  time  being,  fourteen  days  at  lead  before  the  afting,  repre- 

td  game  in    cc  fenting,  or  performing  thereof,  together  with  an  account  of  the 

«  phyhoufe  or  other  place  where  the  fame  (hall  be,  and  the  time 

<«  when  the  fame  is  intended  to  be  firft  a£led,  reprefented,  or  pcr- 

"  formed,  figned  by  the  mafter  or  manager,  or  one  of  themalters 

<<  or  managers  of  fuch  playhoufe,  or  place,  or  company  of  a£tors 

«  therein." 

And  it  is  further  enafted  by  $  4.  <^  That  it  (hall  and  may  be 
*<  lawful  to  and  for  the  faid  Lord  Chamberlain  for  the  time  being, 
<<  from  time  to  time,  and  when  and  as  often  as  he  fhall  think  fit, 
**  to  prohibit  the  afting,  performing,  or  reprefenting  any  interlude, 
**  tragedy,  comedy,  opera,  play,  farce,  or  other  entertainment 
«*  of  the  ftage,  or  any  aft,  fcene,  or  part  thereof,  or  any  prologue 
*'  or  epilogue  -j  and  in  cafe  any  pcrfon  or  perfons  (hall  for  hire, 
««  gain,  or  reward,  aft,  perform,  or  reprefent,  or  caufe  to  be  afted, 
«'  performed,  or  reprefented,  any  new  interlude,  tragedy^  comedy, 
"  opera,  play,  farce,  or  other  entertainment  of  the  ftage,  or  any 
«*  aft,  fcene,  or  part  thereof,  ot  any  new  prologue  or  epilogue, 
^<  before  a  copy  thereof  fhall  be  fent  as  aforefaid,  with  fuch  ac» 
<«  count  as  aforefaid  5  or  (hall  for  hire,  gain,  or  reward,  aft,  per- 
*«  form,  or  reprefent,  or  caufe  to  be  afted,  performed,  or  repre- 
*<  fented,  any  interlude,  tragedy,  comedy,  opera,  play,  farce, 
*«  or  other  entertainment  of  the  ftagc,  or  any  aft,  fcene,  or  part 
*«  thereof,  or  any  prologue  or  epilogue,  contrary  to  fuch  probibi* 
•*  tion  as  aforefaid  j  every  perfon  fo  offending  (hall,  for  every  fuch 
«<  offence^  forfeit  the  fum  of  50  A  5  and  every  grant,  licence,  and 
«  authority,  (in  cafe  there  be  any  fuch,)  by  or  under  which  the 
*'  faid  mafter  or  maftcrs,  manager  or  managers,  fet  up,  formed, 
*<  or  continued  fuch  pUyhoufe,  or  fuch  company  of  aftors,  (hall 
"  ceafe,  determine,  and  become  abfolutely  void  to  all  intents 
<<  and  purpofes  whatfoevcrJ* 

Provided,  §  5.  "  That  no  perfon  or  perfons  (hall  be  authorifed, 
*'  by  virtue  of  any  letters  patent  from  his  Majefty,  his  heirs,  fu«- 

"  ccfTors, 
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«  ceflbtSj  or  predeceflbrs,  or  by  the  licence  of  the  Lord  Chamber-  . 
"  iain  of  his  Maje fly's  Houfehold  for  the  time  being,  to  zCt^  re^ 
"  prefent,  or  perform  for  hire,  gain  or  reward,  any  interlude, 
*'  tragedy,  comedy,  opera,  play,  farce,  or  other  entertainment 
"  of  the  ftage,  or  any  part  or  parts  therein,  in  any  part  of  Great 
**  Briiaifiy  except  in  the  city  of  Wejlmwjler^  and  within  the  liber- 
''  ties  thereof,  and  in  fuch  places  whete  his  Mnjefty,,  his  heirs  or 
"  fucccflbrs,  (hall  in  their  royal  perfons  refide,  and  during  fucl^ 
**  reiidence  only." 

And  it  is  further  ena£ied  by  jj  tf.  **  That  all  the  pecuniary 
^  penalties  infli£led  by  this  a^,  for  offences  committed  within 
"  that  part  of  Great  Britain  called  England^  Wales y  and, town  of 
*'  Bertoick  called  Tweedy  (hall  be  recovered  by  bill,  plaint,  or  in-  • 
"  formation  in  any  of  his  Majefty's  courts  of  record  at  Wejiminjterf, 
"  in  which  no  eflbin,  proteftion,  or  wager  of  law  fliall  be  allowed: 
«  and  for  offences  committed  in  that  part  of  Great  Britain  called 
'*  Scotland^  by  a£lion  or  fummary  complaint  before  the  court  d 
"  feflions  or  jufticiary  there;  or  for  offences  committed  in  any 
*'  part  of  Great  Britain^  in  a  fummary  way,  before  two  juftices  of 
«  the  peac^  for  any  county,  fte  warty,  riding,  divifion,  or  liberty, 
*^  where  any  fuch  offence  (hall  be  committed,  by  the  oath  or  oaths 
"  of  one  or  more  credible  witnefs  or  witnefles,  or  by  the  confeflion 
'<  of  the  off'ender,  the  fame  to  be  levied  by  diflrefs  and  fale  of  the 
,  **  offender's  goods  and  chattels,  rendering  the  overplus  to  fuch 
**  offender,  if  any  there  be,  above  the  penalty  and  charge  of 
**  diflrefs ;  and  for  want  of  fufficient  diflrefs,  the  offender  (hall 
"  be  committed  to  any  houfe  of  corrcftion  in  any  fuch  county, 
**  ftcwarty,  riding,  or  liberty,  for  any  time  not  exceeding  fix 
"  motiths,  there  to  be  kept  to  hard  labour,  or  to  the  common 
**  gaol  of  any  fuch  county,  fte  warty,  riding,  or  liberty,  for  any 
''  time  not  exceeding  fix  months,  there  to  remain  without  bail  or 
*^  mainprife ;  and  if  any  perfon  or  perfons  (hall  think  him,  her,  or 
**  themfclves  aggrieved  by  the  order  or  orders  of  fuch  juftices  of 
**  the  peace,  it  fliall  and  may  be  lawful  for  fuch  perfon  or  perfons 
^  to  appeal  therefrom  to  the  next  general  quarter  felfions,  to  be 
**  held  for  the  faid  county,  ftcwarty,  riding,  or  liberty,  whofe 
*'  order  therein  ftiall  be  final  and  conclufive ;  and  the  faid  penal- 
"  ties  againft  this  a£l  (hall  belong  one  moiety  thereof  to  the  in- 
"  former,  or  perfon  fuing  or  profecuting  for  the  fame,  the  other 
*<  moiety  to  the  poor  of  the  pariOi  where  fuch  offence  fliall  be 
"  committed." 

And  it  is  further  enafted  by  j  7.  **  That  if  any  interlude, 
"  tragedy,  comedy,  opera,  play,  farce,  or  other  entertainment 
"  of  the  flage,  or  any  adl,  fcene,  or  part  thereof,  fhall  be  a£led, 
"  reprcfented,  or  performed,  in  any  houfe  or  place  where  wine, 
^*  ale,  beer,  or  other  liquors  fliall  be  fold  or  retailed,  the  fame 
"  fliall  be  deemed  to  be  a£led,  reprefented,  and  performed  for 
**  gain,  hire,  and  reward, 

**  Provided  that  every  pfofccution,  for  any  offence  within  this 
*^  ad,  (hall  be  commenced  within  fix  kalepdar  months  after  thef 
•*  offence  is  committed.'* 

L  3  [Tumbling 


15^  JSoKamtg. 

n€E9.Hm'  [TamUuig  it  not  an  entertamment  of  the  ttagH  ^tdiin^he 
^^J^  mcMiing  of  the  aborc  ad.] 

a£^  t  ''  ^"  formerly  held,  that  the  ercaiflg  of  a  dorehoufe  on  a 

vifh!]%.  roan's  own  frank-tenement  was  a  nuifance,  becanfe  the  pigeoni  * 
Cm.  jac  '  and  doves  were  to  be  accounted  tame  animals,  inafmuch  as  they 
$1%.  Codb.  had  animum  revertendis  and  that  therefore  whoever  erefled  fuch 
EJ«1  c^L*  h<>^f^«>  ^cre  anfwcrable  for  the  damages  done  by  them  5  and  bc- 
ftoU.  K^.  caufe  they  were  not  liable  to  every  man^s  afUon,  to  avoid  multipli* 
'  JLoiift^  city  of  fuits,  it  was  thought  a  matter  indidlable  in  the  leet.  But 
3, 4*  ^'  ^^  contrary  opinion  has  prevailed ;  bccaufe  it  was  allowed  the 
<  Co,  1C4.  lord  of  the  manor  might  ere£l,  or  permit  by  his  licence  any  pcr- 
•  aT'*^**  fort  to  ercft  a  dovehoufe;  which  he  could  not  do,  if  it  jprcrc  a 
ytfcaof  kt  i^u^f^^ce,  every  nuifance  being  malum  infe»  Befides,  thefe  animals 
s  J*ci.  are  rather  to  be  accounted yjrr^f  natura;  and  by  confequence,  the 
f^*  only  remedv  any  perfon  had,  for  the  damage  fuftaincd  by  the  birds 

by  s  0.i«  feeding  on  his  ground,  was  to  kill  them  and  take  them  to  himfelf, 
€•  S9.  which  was  the  proper  relief  according  to  the  common  law  ;  inaf- 

much as  the  birds  were  accounted  no  man's  property.     But  it  is 
faid,  that  a  doyecote  newly  ere£led  in  a  manor,  without  the  lord's 
licence,  is  a  good  ground  for  an  adion  on  the  cafe,  at  the  fuit  of 
the  lord. 
nJt  tit.  It  is  clearly  agreed  to  be  a  nuifance  to  dig  a  ditch,  or  make  a 

letterTE)*.'    ^^^8®  overthwart  a  highway,  or  to  ereft  a  new  gate,  or  to  lay 
Ton.  MI.*     logs  of  timber  in  it ;  or  generally  to  do  any  other  aft  which  will 
Cro.  Car,     render  it  lefs  commodious :  But  it  feems  that  a  gate,  which  has 
Bulft.  %o\,    continued  time  out  of  mind,  is  no  nuifance ;  but  that  the  fame 
»  Roll.         may  be  juftified  by  prefcription,  being  at  firft  intended  to  have 
Abr.  137.     been  fet  up  by  confent,  on  a  compofition  with  the  owner  of 
the  land,  on  the  laying  out  the  road ;  in  which  cafe,  the  people 
had  never  any  right  to  a  freer  paflage  than  what  they  dill  enjoy. 
Noy,  lov         And  as  navigable  rivers  are  deemed  highways,  it  is  a  nuifance 
L^*^*  ^^'  *o  divert  part  of  the  river,  whereby  the  current  of  it  is  weakened, 
and  made  unable  to  carry  veflels  of  the  fame  burden  as  it  could 
before.     Alfo,  the  laying  of  timber  in  a  common  river,  though 
the  foil  belong  to  the  party,  is  equally  a  niiifance,  as  if  the  foil 
was  not  his,  if  thereby  the  paffage  of  boats,  Ssfr.  is  obftruflicd. 
And  hence  alfo  it  feems  to  follow,  that  private  flairs  from  thofc 
houfcs  that  (land  by  the  Thanus  into  it,  are  common  nuifances. 
But  it  feems,  that  where  there  are  cuts  made  in  the  banks,  that 
arc  not  annoyances  to  the  river,  the  timber  lying  there  is  no 
nuifance. 
ft  Roll.  Abr.      It  hath   been  holden  to  be  a  common  nuifance,  to  divide 
«39*P*J«    a   houfe  in  a   town  for  poor  people  to  inhabit  ii^  5  by  rcafon 
whereof  it  will  be  more  dangerous  in  the  time  of  infeftion  of 
the  plague. 

Th^oi'*^'  ^""g'"g  *  g^eat  (hip  of  300  tons  into  Billingsgate^doci,  though 
V.  wST"  •.^"f^n^o'^  dock,  yet  being  only  fo  for  fmall  (hips  coming  with  pro- 
▼ifion  to  the  markets  of  London^  is  a  nuifance,  in  the  fame  manner, 
as  a  man  ufing  with  his  cart  a  common  pack  and  horfe  way,  fo  as 
to  plough  it  up,  and  thereby  render  it  lefs  convenient  to  ridersj  is 
a  nuifance  indiftable. 

It 
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Irfeems  the  better  opinion,  that  a  brew-houfe,  glafs-houfe,  sHoILaUv 
ckodkr's  (hop,  fty  for  fwine,  fct  up  in  fuch  inconvenient  part^  *39-  c^- 
of  a  town,  that  they  cannot  but  greatly  incommode  the  neighbour-  hu^ViS. 
[  ioodi  are  common  nuifances*  Paim.  535. 

Vent.  26.     lCcb«  500*    ft  SaIk.45S.  pi.  3*  460.  ^1.  7.    t  Ld.Rayqi*  xi63« 

[Buildings  for  making  acid  fpirit  of  fulphur,  whereby  the  air  x  Bur.  313. 
|?»  impregnated  with  noifome  and  ofFenGve  ftinks  in  a  parifti,  ^Sfe'oftl^ 
oesdie  king's  highway,  and  near  feveral  dwelling-houfes,  were  de-  hte  Dtiaor 
Iclared  a  nuifance.  Wvd*t  cteaiont  at  Twickeohmw 

It  is  enafted  by  9  £5*  lo  W^.  3.  r.  7.  "  That  it  fliall  not  be  law- 
fid  for  any  pcrfon  to  make  or  caufe  to  be  made,  or  to  fell  or 
attcr.  or  offer  or  ezpofe  to  fale,  any  fire-works,  or  any  cafes, 

F*  momds,  or  implements,  for  making  the  fame,  on  pain  of  5  A 
\f*  0n  convidion  before  one  magiflrate  op  the  oath  of  two  wit« 
ndes:  or,  for  any  perfon  to  permit  fire*works  to  be  caft^ 
thrown,  or  fired  from,  out  of,  or  in  his  houfe,  lodging,  or  ha« 
bitation,  or  from,  out  of,  or  in  any  part  or  place  thereto  be** 
loDging  or  adjoining,  into  any  publick  llreeti  highway,  road,  or 

M  paflage,  on  pain  of  ao  /.  on  convi£Uon  as  aforeuid :  or  for  any 
pcrfon  to  caft,  throw,  or  fire,  or  to  be  aiding  or  affifting  there- 
in, on  pain  of  20  /.  and  that  every  fuch  offence  is  and  fliail  be 
adjudged  a  common  nuifance." 
Bjiotf  1 1  Jfr.3.  c.  17.  all  nufchievous  games,  called  lotteries,  and  See  too  17 

aD other  lotteries,  are  declared  to  be  publick  and  common  nuilances.  ^'^'  ^*  ^* 

*  270.3*  c*x* 

By  66. 1,  r.  18.  $  19.  **  All  undertakings,  attempts,  and  pro- 
^  je&s  by  publick-  fubfcriptions,  for  adventuring  on  certain 
^*  fchemes  of  commerce,  tending  to  the  common  grievance  of 
**  his  MajeQy's  fubjeds  or  a  great  number  of  them,  and  the  re- 
^<  ceiving  and  paying  of  any  money  upon  fuch  fubfcriptions,  (T'r. 
*'  and  more  particularly  the  prefuming  to  z£k  as  a  body  corporate, 
*^  or  to  raife  transferable  funds,  or  pretending  to  a£l  under  any 
**  charter  formerly  granted  from  the  crown  for  any  particular 
^  or  fpecial  purpofe  dberein  expreffed,  by perfons  making,  or  endea- 
^  Tearing  to  make  ufe  of  fuch  charter,  for  any  fuch  other  purpofe 
*'  not  thereby  intended,  and  alfo  afiing,  or  pretending  to  a^  under 
*<  any  fuch  obfolete  charter,  (stc,  lhall  be  deemed  a  publick  nui- 
"  lance."] 

(B)  How  far  the  Indidlment  mud  charge  it  to  be  an 
Anaoyance  to  all  the  King's  SuQeds. 

pVERT  nuifance,  puniihable  by  a  publick  profecution,  mud  be  1  Roll. 

charged  to  be  ad  commune  nocumentumy  or  to  the  general  an-  ^Jwk  p  c 
Doyance  of  all  the  king's  fubje£ls;  for  if  they  are  only  injuries  to  c.  75.  4  3/ 
particular  perfons,  they  are  left  to  be  redrcffcd  by  the  private  ac- 
tons of  the  parties  aggrieved  by  them. 

.    And  therefore  an  indifiment  for  furcharging  fuch  a  common,  Hawk.  P.c. 
w  indofing  fuch  a  piece  of  ground,  or  difturbiner  fuch  a  water-  ^^'[^F^* 
w>uric,  or  domg  any  other  a6r,  not  apparently  of  a  publick  na-  authoiiact 
tve,  to  the  nuifance  of  the  inhabitants  of  fuch  a  town^  or  of  ^.S.  there  c.ica. 
^  his  tenants^  19  not  good. 

L  4  .  So,  ' 
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Vent.  t6.        So^  BH  nidiftment  in  a  court-leet  for  keeping  a  glafs-houfe 
a  Keb.  500*  fnaximum  nocumefitum  was  quafiied,  bccaufe  it  was  not  a  nuifan( 

unlefs  it  had  been  ad  commune  nocumentum. 
Mod.  107.         So,  an  indiAment  for  flopping  a  watercourie  was  qua(h( 
3  Keb.  284-  l^eing  only  laid  ad  noeumentum  omnium  prope  inbabitantium^  withoi 

faying  (5*  tranftuntium. 
1  Leon.  1839      But  it  hath  been  held^  that  an  indifiment,  for  not  repairing] 
'^^*  bridge,  per  quod  ligei  domini  regis  iranfire  non  pojfunt^  &c.  cd  noc 

vent.  %oi.    mentum  eorundem^  is  fufficient ;  for  by  the  king's  liege  people  fhs 
3  Keb.  i8.    be  underftood  all  his  liege  people, 
a  RolU  Abr.      Alfoj  an  indi£lment  for  doing  a  thing  which  plainly  appears  ii 

HaJl^p  c   ""^^^^^^^'y  '^  ^^*^^  ^^  ^^^  prejudice  of  religion,  or  of  the  king  •, 
c.  75.  ^  4.  *  for  breaking  the  walls  of  a  church,  or  embezzling  the  kin( 

treafure,  isfc.  is  good,  without  exprefsly  laying  it  as  a  comnu 

grievance. 
6  Mod.  II.        So,  an  indiAment  of  a  common  fcold,  by  the  words  commm 
178.  ai3.     fixatrixy  hath  been  held  good,  though  it  concluded  ad  commune 
aStr.999.    cumentum  diverforum  in  (lead  of  omnium;  becaufe,  (^js  Hawkit 
1146.  from  the  nature  of  the  thing,  it  cannot  but  be  a  common  nuifani 

c! Tc^/^i.^'  And  for  the  fame  reafon,  fays  he,  an  indidment  with  fuch  a  col 
Moor,  847.   clufion,  for  a  nuifance  to  a  river,  plainly  appearing  to  be  a  public 
1  Ktb.4ia  and  navigable  river,  or  to  a  way,  plainly  appearing  to  be  a  higl 
Roll.  Rep.    ^*y*  ^^  fufficient.     And  perhaps,  fays   he,  the  {a)  authoriti 
101.  which  feem  to  contradi£l  this  opinion,  might  go  upon  this  reafoj 

(f)  ^*«       that  in  the  body  of  the  indictment  it  did  not  appear,  with  fuf 
i4»!     '      ^'^^"^  certainty,  whether  the  way  wherein  the  nuifance  was  allegci 
ftKfb.46i.  were  a  highway,  or  only  a  private  way;  and  therefore  it  (hall  I 
»  J^Jj*        intended  from  the  conclufion  of  the  indidlment,  that  it  was  a  pi 
*        vate  way. 

(C)  How  a  Nuifance  is  to  be  removed  or  abated. 

HawlcP.C.  TjEREIN  it  is  laid  down  by  Hawkins f  that  any  one  may  puil 
••  ^^IjV**  dbwn  or  otherwife  deilroy  a  common  nuifance ;  as,  a  new 

•rt  cited  S^^Cf  o^  even  a  new  houfe  ere£ted  in  a  highway, '&r.  for  if  one 
%  Rpll.  whofe  eflate  is  or  may  be  prejudiced  by  a  private  nuifance  aAually 
C  o'  Ctf'^  ere£led,  as,  a  houfe  hanging  over  his  ground,  or  (lopping  his 
184!  *  lights,  bfc,  may  juftify  the  entering  into  another's  ground,  and 
fon.ftsf.  pulling  down  and  deftroying  fuch  a  nuifance,  whether  it  were 
(iCol  loi*  ©J^ccled  before  or  fince  he  came  to  the  cftate ;  furely,  it  cannot  but 
9  Co.  54.  follow  a  fortiori^  that  any  one  may  lawfully  dedroy  a  common 
%9\k,  458.  nuifance.  And  as  the  law  is  now  holden,  it  feems,  that  in  a  plea, 
'    3*  juftifying  the  removal  of  a  nuifance,  the  party  need  not  fliew  that 

ne  did  as  little  damage  as  need  be. 
%  AflT.  10.         If  a  river  be  ftopped  to  the  nuifance  of  the  country,  and  none 
s  Roll.         appear  bound  by  prcfcription  to  clear  it,  thofe  who  have  the  pif- 
H4wk.'p.C.  ^*^y>  ^"^  ^^^  neighbouring  towns,  who  have  a  common  paffagc 
(.75.  ^  13.  and  eafement  therein,  may  be  compelled  to  do  it. 

iiid.  to  bire  been  adjudged. 

{h)  A  writ        It  feems  to  be  the  better  opinion,  that  the  court  of  King's 

j^bT^Sn'*'!  '  ^^"cJ*  "^^y,  by  a  [b)  mandatory  writ,  prohibit  a  nuifance,  and  or- 
der 


lauffaneejf.  153 

(krdatthe  fame  fiiall  be  abated  ^  and  that  if  the  party  difobeys  tiieyenaed 

the  writ,  he  fubjeAs  an  attachment.     But  upon  fuch  attachment^  n*'^*'' 

for  proceeding  after  the  writ  of  prohibition,  there  ought  to  be  a  ch!i"eC'ai4 

Adaration,  fetting  forth  the  nature  of  the  ofTencei  and  that  the  by  Hale  to 

fame  is  a  nuifance,  and  that,  notwithftanding  the  writ  of  prohibi-  ***'*  ^" 

liofl,  the  defendant  proceeded  in  or  continued  it  \  to  which,  if  the  f^car.  z. 

ndant  can  in  pleading  fet  foicth  a  fufficient  juftiiication,  his  on  Noy*« 

dmg  pc^  problbitionem  regiam  will  be  good  in  law,  and  him-  w^*"^ 

^charged  of  all  contempt  and  cofts  againft  the  complainant.  ~So,apro. 

Ml  reftrauiing  Jacob  Hall,  a  rope-dancer,  who  had  ereAed  a  ftage  at  Cbarin^-crofs.     Vent.  169* 
K«k  S46.    M^.  76.  &  vide  Skin.  625.  pi.  »i.     5  Mod.  i^a* 

(D)  How  the  Offence  is  punifhable. 

LL  common  nuifances  to  the  publick  are  regularly  punifliable  a  Roll.  AVr. 
by  fine  and  imprifonment,  at  the  difcretion  of  the  judges ;  p^'  ^***^ 
mfomecafes>  corporal  punifliment  may  be  infliAed ;  as,  in  §14'/'^^' 
cafe  of  a  common  (cold,  who  is  faid  to  be  properly  punifhablcj  o  Mod.  n, 
being  put  into  the  ducking-ftool.     Alfo  the  offence  of  kee^-  ^J^^'  *  g^* 
'  a  bawdy-houfe  is  puniihable,  not  only  with  fine  and  imprifon-  pi*  3I; 
It,  but  alfo  with  fuch  infamous  punimment,  as  to  the  court  in 

don  (hall  feem  proper. 
AUb  a  perfon  convi£ted  of  a  nuifance  done  to  the  king's  high-  2  Roll.  AW. 
If,  may  be  commanded  by  the  judgment  to  remove  the  nuifance  ^4*  Hawk, 
ika  own  cofts ;  2nd  per  Hawhivs^  it  is  but  reafonable  that  thofe,  ?*  ^'^ 
rho  arc  convifted  of  any  other  common  nuifance,  (hould  alfo  have         * 
like  judgment. 

Bat  it  is  clearly  agreed,  that  common  nuifances  againft  the  pub-  Co.  Lit. 
are  only  puniihable  by  a  publick  profecution ;  and  that  no  5^*' 
m  on  the  cafe  will  lie  at  the  fuit  of  the  party   injured;  gg,  \jq* 
thb  w6ald  create  a  multiplicity  of  a£lions,  one  man  being  » Roll.  Ate. 
well  entitled  to  bring  an  a3ion  as  another ;  and  therefore,  JJ^»  '♦!• 
thpfe  cafes,  the  remedy  muft  be  by  indidiment  at  the  fuit  of  400/18.^ 
eking.  900.113. 

%  Bpwol,  147.  Vaogh.  341.  Cro.  Ell^.  664.  3  Mo^*  294'  Carth.  191.  Saik.  15.  pi.  j» 

Bat,  if  by  fuch  a  nuifance  the  party  fufier  a  {a)  particular  da-  Co.  Lit.  56^ 
fc^  as,  it  by  flopping  up  a  highway  with  logs,  dfc.  his  horfe  Cro.Jac. 
fcows  him,  by  which  he  is  wounded  or  hurt,  an  a£^ion  lies  (5).     Kcb.847. 

^I*!^  *S7*  Salk.  15.  pi.  15.  [a)  But  if  a  highway  is  flopped,  that  a  man  ii  delayed  in  his  journey 
llnle  wiijle,  and  by  reafon  thereof  he  \%  damnified,  or  fome  important  affair  negle^ed  \  this  is  not  fuch 
^2^^  damagey  for  which  aa  adion  on  the  cafe  will  lie  \  but  a  partkuUr  damage,  to  maintain  this 
't<M{ht  to  be  dired,  and  not  confequentiai ;  as  for  ioflance,  the  lofs  of  bis  horfe,  Or  f^me  corporal 


HRfia  faUiag  into  a  trench  in  the  highway,  kc.  Carth.  194.  [{b)  But  this  does  not  extend  to  entirle 
•K,  «bo  has  recelTcd  detriment  by  a  county  bridge  being  out  of  repair,  to  bring  an  action  againft  the 
w>^i2ots  of  that  county,  there  being  no  ground  to  confider  them,  for  this  purpofe,  as  a  corporation, 
"^  la  that  capacity  liable  to  be  fued.     %  Term  Rep.  667.  ] 

AMb  an  a£lion  lies  for  continuing  a  nuifance;  ad,  where,  for  Saik.io, 
treaitjg  a  nuifance  2  die  Febr,y  the  defendant  pleaded  a  prior  ^^^^^ 
^lon,  brought  for  erefting  a  nuifance  fto  die  Mariii^  znd  a  rcco-  Ld^Raym, 
tcry  thereupon,  and  averred  thcfe  to  be  the  fame  nuifance  and  370- 
^cftion  J  and  on  demurrer  the  plaintiff  had  judgment  j  forthough 

« cannot  hare  a  new  a£lion  for  the  fame  ere£tion^  yet  he  may 

«i  the  continuing  the  fame  nuifance. 
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£)bli0ation0. 


(A)  Of  the  Nature  of  the  Security,  called  a  Boi 
or  Obligation. 

(B)  What  Words  create  fuch  a  Security. 

(C)  Of  the  Ceremonies  requifite  to  a  Bond  .1 
Obligation  :  And  herein  of  Signing,  SeaUd 
Date,  and  Delivery. 

(D)  Of  the  Parties  to  the  Obligation  :  And  hard 

J.  Who  maj  bind  themfelves,  or  be  Obligors. 

2.  Who  may  take  fuch  Security,  or  be  Obligees. 

3.  Who  (hall  be  faid  the  Obligee ;  and  herein  of  maki 
feveral  Obligees. 

4.  Where  there  are  feveral  Co-obligors  or  Sureties;  a 
herein,  >vhere  they  ihall  be  faid  to  be  jointly  and  feven 
bound,  and  of  the  Obligee's  Remedy  againfl;  all  or  any 
them. 

5«  Of  their  Remedies  againft  each  other. , 

(£)  Of  the  Condition  and  Confideration  of  t 
Obligation. 

(F)  How  the  Breach  of  the  Condition   muft 
afiigned  and  fet  forth,  and  the  Manner  of  plea 
ing  Performance,  and  in  Bar. 


(A)  Of  the  Nature  of  the  Security,  called  a  Boi 

or  Obligation. 

Co.  Lit.  ^^BLIG  ATION,  fays  my  Lord  Cake,  is  a  ivord  in  its  own  1 
X71,  ft*  y^  my^  Qf  a  large  extent,  but  is  ufually  taken  in  the  coma 
law  for  a  bond,  containing  a  penalty  with  condition  for  paynv 
of  money,  or  to  do  or  fuffcr  fome  z€t  or  thing,  &r.  i  and  a  b 
fays  hcj  is  mod  commonly  taken  for  a  fingle  bond  without  cc 
dition. 

T 
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Thb  fecnrity  is  ajfo  called  a  fpecialty  |  the  debt  being  therein  (a)  An  ob- 

Erticalarly  fpedfied  in  {a)  writing.'    And  the  party's  fcal,  ac-  {jf^^^"**' 
^  tnriedging  the  debt  or  duty,  and  confirming  the  contrjid,  ren-  uponparch- 
it  a  fecurity  of  a  (b)  higher  nature  than  thofe  entered  into  meot  or 
at  the  foIemDity  of  a  feal ;  and  therefore  bonds  or  fi:lecialties  fa  f^^^ 
be  [c]  preferred  to  fimple  contra&s,  in  a  courfe  of  admini-  parchment 
OQ.    And  from  its  being  a  higher  fecurity,  it  is  held,  that  p^  P*P^»  <v 
a  breach  or  non- performance  an  adion  of  debt  {d)  only  will  lie.  p^*hn«it 

ft«d  in  a  book,  andy  either  way,  ic  if  good ;  but  if  it  be  made  on  a  tally,  piece  of  wood,  or  any 

^iag  bttt  paper  or  parchment,  (althoagh  it  be  fealcd  and  delivered,)  it  ii  Toid.     Bro.  Oblig.  30* 

~  cade  tbefe  aic  leaft  fabje^  to  alteration  or  corruption.    Co.  Lit.  229.  a.— May  be  in  a  letter, 

writing,  fo  it  be  lealed.     Comb.  Zj,     3  Mod.  154..— >But  note.  That  by  the  late  ftatutes  it 

be  ott  ftttnped  paper  or  parchment.     (^)  Therefore  if  a  man  accepts  an  obligation  for  a  debt  due  by 

cMtn&j  this  extinguiihea  tlie  fimj^  contrad  debt.     Roll.  Abr.  604.     2  Leon.  1 10. — So»  if  • 

Ha  bond  for  a  legacy ,  be  cannot  after  foe  for  his  legacy  in  the  fpiritual  court ;  for  by  the  deed 

,  it  eitmdf  and  it  la  become  a  oKre  duty  at  common  Uw.    Yel  v.  3S.   [But  the  bond  of  a  fuitty 

emftguifli  the  fioipfe  cootrad  debt  of  the  principal.  White  v.  Cuyler^  6  Term  Rep.  176.  ]«*  Alfo^ 

ib  being  of  a  higlier  Aatare  than  a  fimple  contraA,  the  defendant  cannot  plead  nil  deiiff  bot 

^Jihk  tddimy  or  mom  tfifaSmm  j  for  the  feal  of  the  party  continuing,  it  muft  be  diflbhed 

--^  fav^tfter.     %  loft.  651.     Hard.  11 8.      (c)  For  this  vide  head  of  Executors  and  Admini* 

{fy  And  therefore  it  it  held,  that  if  the  obligor  in  a  bond,  without  any  new  tonfideration,  aa 

t,  Iec  promifet  to  pay  the  money,  an  ajfumpfit  will  not  lie,  but  the  obligee  muft  ftill  purfue  hii 

by  afiioo  of  debu     Roll.  Abr.  8.     Hut.  34..     Cro.  Elis.  240. 

bond  or  obligation  is  a  debt  or  duty  which  adheres  to  the  Cro.  £&• 
or  debtor,  let  it  be  contrafted  where  it  will,  and  let  the  773^ 
fly  to  what  place  he  pleafes ;  and  being  chargeable  every  3  Lev.  ^^g. 
)  it  need  not  be  dated  from  anv  particular  place ;  and  there-  6  Mod.  228* 
iifoally  begins  with  Naverint  umverfi :  but  yet  the  plaintiff  in  [f/,^^*^* 
[dcdantion  mud  lay  a  place  where  it  was  made,  that  it  may  a  certain 
ivt  trial,  if  it  be  denied.  P»«cc'  «*« 

decMration 
iftt  it  oot  as  made  at  the  true  place,  and  introduce  the  place  of  trial  under  a  mjilktt,  1  Srr.  612. 
fcie»  vboe  the  plaintiff  declared,  "  that  the  defendant  by  his  bond  apud  London  concefftt.  Sec.** 

0  9^,  ibe  bond  appeared  to  be  dated  $t  Port  St.  David  in  the  £aft  Indies,  which  was  not  mao- 

1  io  ibe  declaration,  di«  variance  was  pronounced  to  be  fatal.    Roberts  ▼.  Harnage,  2  Salk.  659.] 

^A  bond  is  (e)  a  cbofe  in  aflion,  which  cannot  be  affigned  over,  fo  C0.L1t.231* 

[to  enable  the  affignee  to  fue  in  his  (/)  own  name;  yet  he,  ^j^,^^;^ 

by  ^c  alGgnment  fuch  a  title  to  the  paper  and  wax,  that  he  to  a  feme 

keep  or  cancel  it.  foic,  who 

afterwards 

<ii  the  bnlbind  diet,  it  ibali  furvi  ve  tocher,  being  a  chofe  in  aB'iMf  which  the  hu(band  might 

iradaod  into  poflcinon.<— So,  if  the  wife,  who  is  the  obligee,  dies,  her  bufband  is  no  otherwife  en- 

I  ta  it  than  as  idminiftrator  to  his  wife.    Noy,  149.    Style,  205.  For  this  t'uU  tic.  Baron  and  Feme. 

Aad  by  the  aradern  pmdice,  be  may  foe  for  it  in  the  name  of  the  obligee,  as  hit  attorney  j  but  quart, 

duscan  be  done  without  an  exprefs  authority  f    yidejupra^  vol.  i.  249. 

|Alfo»  in  equity^  a  bond  is  aflignable  for  a  valuable  (j^)  con-  2Vem.59s. 
tion  paid,  and  the  aflignee  alone  becomes  entitled  to  the  ^^'e^^J*' 
»  fo  that  if  the  obligor,  after  notice  of  the  aflignment,  beaconfi. 
the  money  to  the  obligee,  he  will  be  compelled  to  pay  it  over  deration 

paid.  gChan. 
^Veni.540.    Bot  pnyoient  to  the  obligee,  without  notice  of  the  affignmcnt,  it  good.    Chan* 

J^  affignee  n.uft  take  it,  fubjefi  to  the  fame  etjuity  that  it  2Vern.4aS. 
in  ihi  hands  of  the  oblgce 5  as  if,   on  a  marriagc-trcaty,  ^9»» 764* 

the 


Into  a  marriage-bf okage  bond^  whi 
^ — ^=r-=.  — i;r-^^  -n  ncditors,  yet  it  ftill  remains  liable  to  t] 
-  -r    -U-1-*  -zu.   ~  ace  u>  be  carried  into  execution  agaiuft  tl 

— :  -TT  Ts  7c  ctmudercd  as  fccurities  for  the  performance 

:-  r-T'.ji.  ^r^  iic  iu\i2lly  entered  into  with  (a)  penalties,  whi( 

.z    :   -^  .'jnil-JiTTcd  as  (^)  compenfations  for  the  breach  of  t! 

—      -  rx;  *  a*  rasL  a  man  fliall  pay  200/.  if  he  omits  to  pay  100 

ii    :-    li^  i  ine,  that  he  (hall  pay  fo  much  if  he  does  not  p< 

T    1C2  xad  tuch  corenants,  do  or  omit  fuch  and  fuch  aft 

»    .:^    :   r!»r."e  he  may  cedere  fuo  jure^  provided  the  thing  be  not  u 

•'•.•i.  a  .aci^  ©r  injurious  to  the  publick,  i^c, 

.   .  .«!■«         ^   fiucLjal  at  tbe  end  of  the  jear,  is  not  ufuriout  within  the  ftatute,  becavfe  r 

«w  c    -Mr*«cr  tp  mnd  the  payment  of  the  money  {o  referved,  by  paying  tl^principal 

,,      .  '^.  .  -yx*    Cr»«  Jac.  509.     [b)  A  contradi  or  covenanr  to  gi?e  bond  for  tiiep 

.1    .  -<■    :  iik-aeyy  without  (hewing  of  what  fum  the  obligation  (hall  be,  it  good,  and  I 

.    ..  <L    -^   «nu     5  Co.  77.  b.  78.8.     Lev.  88. — So,  where  there  was  an  agreeoa 

->  -       .  -Tsrart?,  and  to  enter  into  a  bond  for  the  performance  of  the  covenants ;  and  u 

«      •....  w3  ^-z  ruche  did  not  enter  into  bond,  ice,,  and  a  verdid  for  the  plaintiff; 

-   .  t  «a  3&:ved»  that  this  part  of  the  agreement  was  uncertain  and  void,  becanfe  iti 

•zx  ikaid  ftoold  be,  and  here  was  no  certainty  to  guide  it,  as  in  the  above  cc 

in  the  bond  mail  be  to  the  value  of  the  agreement ;  &  ptr  cur,  yo«  Hh 

the  foffl  were  never  fo  Cnall,  and  why  did  you  not  tender  fuch  a  01 


I:  a  c:as  enter  into  a  bond  of  fuch  a  fum,  on  condition  to 
'woii  «s  riftnent  of  a  lefs  fum ;  or,  if  a  man  bind  himfelf  in  t 
naiiTT  of  ico/.  that  he  will  pay  50/.  by  fuch  a  day ;  after  t 
isr  of  pirment  b  paft,  the  penalty  or  fum  of  100/.  is  the  \t\ 
!;_  ^ic ;  ind  for  fo  much  it  hath  been  [c)  rcfolved,  that  an  execnl 
<if  in  obligor  of  fuch  forfeited  bond,  may  cover  the  aflets  of  ] 


J  •   oic^     a  lir-w-d,  K«  B.  iSj.  S.  C.    Caf.  temp.  Hardw.  219.  S.  C.    4  Br.  P.  C.  %Zj.  & 
. .«  JJ»-'^:t  »  ^*.^i»i  ^«  *«>a*  reiliy  due ;  and  indeed  if  the  bond  be  not  Forfeited,  fuch  fum  t 
V   s4«.«*     X  I .'.-«  Re^  50»J-     HowerCT,  if  the  penally  be  pleaded,  the  pUintiff' roay  reply 
^\    *•.  ♦  4««  AX  ^'^criMl  aai  iatcred,  which  he  may  aver  the  obligee  is  ready  to  receive,  and  \ 


V   •^ 


N^.  ^.  ^f.  Ar. J  a^  the  penalty,  by  the  bond's  being  forfeited,  becomes  ( 
V ^  >•  !v*:CJii  ^^*-* »  i*^  ^^<^^  ^^^  "®  remedy  againft  fuch  penalty,  but 
'  *  ^*  i^jvicitivja  to  a  court  of  equity,  which  relieves  in  thofe  cal 
C^\  >*.  c^a^parment  of  principal,  intereft,  and  coils.  Alfo,  though 
"  -  -r^  \xM  yS^  there  can  be  no  remedy  beyond  the  penalty,  becaufc 
^  .vsj^*  *^'^^  ^-^  obligee  feems  to  have  taken  up  his  fecurity ;  yet,  as  it 
t  w.^  on  the  foundation  of  doing  equal  juftice  to  both  parties  d 
'  <x;  ;1:t  proceeds,  it  will,  on  any  application  for  a  favour  from  t 
viOo>r,  compel  him  to  pay  the  principal,  intereft,  and  cd 
thoit^a  exceeding  the  penalty  {e). 

V   .\    *-itJ^H"<  .»s^  iv*  •^'oxr.ci  be>^ni  t^e  amount  of  ihc  penalty.     JLo'd  Lonfdale  y.  Chorch,  »  T 

^    ]  *  ;  r<      ^^",  **;  \V  .  >»  '•.  Clif lion,  6  Terna  Rep    ^o-;.  r^ntr,     {e)  In  general,  howe?er,    the 

*,  ^"•osT  vo.-iii,-u:*  any  :hin^  leyc^nd  the  penalty  of  the  bond.     Tew  v.  Earl  of  V^ioter 

0",  ^-v  ^,v   *''*'       l>«*»  mheie  ihfie  was  a  devife  for  payment  of  debts,  it  was  holden,  that  dt 

*  ^  .\^<  ,-<\V»»  *^>*'»  ^'^"  jV^"*^*'  y*"*"  ^anii-^r*  ^^'^  renewed  by  ir,  and  were  ordered  to  be  pair^  ^t|| 

^    ./:     >*«  5>^*  *^^"^  **^*^  ^'^  ^^"^  all'tred  btercft  to  the  amount  of  the  penally.      Ketiilr 

V*       *  k^^i  l*^'^  6at^«^A•  cJ:ed  in  t  An.'h'.  537.     So,  though  the  principal  and  iniercft  < 

.  \    J^  v.w  «%<««>i  tlv<  r*-J>-7»  >^'  f^e  oM-gec,  on  a  bill  to  redeem,  can  da  m  only  to  ihc  ex 


.«<•   >»  a 


I 


^^    i^.     Ur^  ^  Ha.ciiitt,  U  51;.] 


And  this  rule  of  compelling  the  party  to  do  equity  who  feeks 
ttf,  feems  to  be  the  reafon  why  an  obligee  fliall  have  intereil 
he  has  entered  up  judgment ;  for  though  in  ftri£tnefs  ic  may 
xconnted  bis  own  fault  why  he  did  not  take  out  execution,  and 
:forc  he  is  not  entitled  to  intereft ;  yet,  as  by  the  judgment  he 
I  entitled  to  the  penalty,  it  does  not  feem  reafonable  that  he 
be  deprived  of  it,  but  upon  paying  him  principal,  and  the 
t,  which  incurred  as  well  before  as  after  the  entering  up  of 
I  judgment. 
To,  by  the  4  (5*  5  ^nn.  c.  i6.  it  is  ena£ted,  ^*  That  where 
ly  adion  of  debc  (hall  be  brought  on  any  fingle  bill,  or  where 
a^n  of  debt,  or  /are  facias y  (hall  be  brought  upon  any 
igmcnt,  if  the  defendant  hath  paid  the  money  due  on  fuch 
or  judgment,  fuch  payment  ihall  and  may  be  pleaded  ii| 
of  fuch  a£lion  or  fuit ;  and  where  an  a£lion  of  debt  is 
>oghtttpon  any  bond,  which  hath  a  condition  or  defeazance 
make  void  the  fame,  upon  payment  of  a  lefs  fum  at  a  day  or 
certain ;  if  the  obligor,  his  heirs,  executors,  or  adminiftra*. 
have,  before  the  a£lion  brought,  paid  to  the  obligee,  his 
Tutors  or  admtniftrators,  the  principal  and  intereft  due  by 
kc  defeazance  or  condition  of  fuch  bond,  though  fuch  pay- 
ment was  not  (tri£lly  made  according  to  the  condition  or  de- 
[ieazance  \  yet  it  fhali  and  may  be  pleaded  in  bar  of  fuch  aftion, 
id  (hall  be  as  effeftual  a  bar  thereof,  as  if  the  money  had  been 
at  the  day  and  place  according  to  the  condition  or  defea- 
lace^  and  had  been  fo  pleaded/' 

it  is  further  enafled  by  the  faid  ftatute,  $  14.  <*  That  if  at 
7  time  pending  an  a£lion  upon  any  fuch  bond  with  a  penalty, 
le  defendant  (hall  bring  into  court,  where  the  a£Uon  is  {a)  de- 
iding,  all  principal  money  and  intereft  due  on  fuch  bond, 
id  alfo  all  fuch  cofts  as  have  been  expended  in  any  fuit 
fiuts  in  bw  or  equity  upon  fuch  bond  \  the  faid  money  fo 
)n>iight  in  (hall  be  deemed  and  taken  to  be  in  full  fatisfa<Elion 
id  difcharge  of  the  faid  bond ;  and  the  court  (hall  and  may 
ive  judgment  to  difcharge  every  fuch  defendant  of  and  from 
iame  accordingly*. 

-— *.*  Stealing  a  bond  made  felony,  by  ft  G.  2. 
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aot  in  court.    6Mod.  xi.< 


{a)  One 
cannot  mavt 
to  ftay  pro* 
ceedings 
opon  a  bond 
upon  pay.: 
ment  of 
principal^ 
intereft,  and 
cods,  till 
bail  be  pot 
in ;  for  till 
then  the 
parries  ars 
c.  25.  ^3« 


(B)  What  Words  create  fuch  a  Security. 

|EREIN  we  mull  obfenre,  that  the  law  does  not  feem  to  re-  Yeir.  19?. 
quire  any  particular  fet  form  of  words,  as  efTcntially  necef-  *  ^**^'  ^^• 

f  to  create  an  obligation^  but  that  any  words,  which  declare 

intention  of  the  party,  and  denote  his  being  bound,  will  be 
cicnt;  becaufe  fuch  obligation  is  only  in  nature  of  a  contract, 
fecurity  for  the  performance  of  i  contra£l,  which  ought  to 

[oraftrucd  according  to  the  intention  of  the  parties, 
tercfore,  if  a  man  ufcth  this  form  of  words,  wz.  This  bill  tvit'  Dy«r,ii.  b« 
\  thai  I  A,  B.  have  borrowed  lo  1.  £^  C.  1). ;  Or  this  form, 

^njorandum,  ^u^d  talis  debet  to  B.teri  pounds  i  or  thus.  Memoran- 
dum^ 


durrty  all  things  rectonei  and  accounted  between  A.  and  B.  A.  cogna^ 
vit  fe  dehere  to  B.  ten  pounds ;  all  thefe  forms  are  good,  and  fliall 
as  cfiedually  bind  the  party  and  his  ezecutorS)  as  if  the  moft 
'  formal  words  were  made  ufe  of^  provided  the  writing  be  fealed 
and  delivered. 
Icon.  25.  So,  a  writing  in  this  form,  Memorandum^  I  A.  B.  have  agreed  to 

fay  J.  S.  20/.  though  this  be  in  the  preterfed  tenfe,  yet  if  it  hath 
all  other  ceremonies  eflential,  it  (hall  amount  to  an  obligation. 
Cm.  EL's.  So,  in  this  form,  TKr  hill  vuitnejfethy  that  I R.  S.  have  recerved 

729*  £f  T.  B.  40/.  to  the  ufe  ofK.  and  J*  S.  children  of^  &c.  equally  to  be 

divided  hetnueen  them :  njatich  fum  I  confefs  to  have  rteaved  to    the 
ufes  aforefaidy  and  the  fame  to  repay  atfuch  time  asjhall  bethought  he/i  , 
f&r  the  profits  ofthefmd  R.  and  J.  S. ;  this  was  refiolved  to  be  a  good 
obligation. 
Cro.  EIiz.  So,  a  writing  In  this  form.  Memorandum^  that  1  bind  nrjfetf  io 

561.  ^.^*  J.  M.  to  pay  him  as  much  money  as  my  brother  owes  him  ;  and  in  the 
75^*.    '*'     ciid  ^f  ^^  ^^^^  ^^  written  the  fum  of  40  A  which  is  £ud  to  be   the 

debt  due  from  the  brother :  this  is  a  good  obligation. 
Cro.  Ells,  Memorandum^  that  I  owe  and  pronufe  to  pay  to  A.,  10 1.  at  any 

^^^*  time  after  the  Feaftj    &c.  when  thereto  required^  for  the  payment 

whereof  I  hind  ntyfelf  to  J.  H»  by  thefe  prefents  i  this  is  a  good  bill 
to  A»  by  the  firft  words,  and  the  latter  being  furplufage  are  void^ 
and  to  be  rejedled. 
Moor»  537.  It  is  held  in  Moor  and  Cro.  JEliz,  that  a  bill  in  this  form,  JBe  it 
P«"y  '•  inown,  &C.  that  I  owe  to  B.  14 1.  to  be  paid  at  the  Feqfis,  &c.  together 
adjudged.  *  'ujith  61.  which  I  owe  him  upon  bills  and  reckonings  fubfcribed  ^Mfitb 
Aod  that  my  Iprndy  amounts  only  to  a  bill  for  14  /. ;  but  (a)  Dyer  holds  it  a 
*^T'^*      good  obligation  for  the  whole  debt  of  20/. 

with  6  /•  which  I  owe  by  biUt,  &c.,  are  only  an  explanation  of  the  precedent  debt.  Cro.  EHa.  5^7*  S.  C. 
adjudged,  and  that  that  which  comes  after  Oxtfalv^ndtm  is  void^  as  that  which  oomcs  after  an  b>aifemdtmmk 
{a)  Dyer,  la-  b.  in  margin. 

Vent.  23S.        In  debt  for  20/.  the  plaintiff  declared,  that  the  defendant  eon* 
Waifon  V.     ceffttfe  ieneri  per  fcriptumfuum  obligatorium^  &c.  and  the  words  of 
*    *  the  deed  were,  /  do  acknowledge  to  Edward  Watfon  by  me  t^vuenty 

pounds  upon  demand^  for  doing  the  work  in  my  garden  ;  and  upon  de- 
murrer to  the  declaration,  it  was  adjudged  a  good  bond. 
3  Leon.  1 19/      Thefe  words,  I  am  content  to  give  to  W.  10 1.  0/  Mich,  and  ro  1. 
*  ^^^Q  ^p''  ^^  ^^^  Lady-day,  amount  to  an  obligation,  and  an  exjprefs  engage* 
'*  '   '   '    ment  to  pay,  &fr. 

Bat  for  this  It  hath  been  held  in  variety  of  cafes,  that  a  feeming  Latin  word, 
Hiide  10  Co.  not  properly  exprefling  the  quantity  of  the  fum  in  which  the  party 
Yciv.*96.  intended  to  be  bound,  ihould,  notwithftanding,  be  fo  conftrued, 
193.  206.  as  to  anfwer  the  intention  of  the  parties,  rather  than  that  the  obli«. 
Hob.  119.  gation  (hould  be' void  ;  z%  quinquagejjimis  librisj  for  quinquaginta 
290. 3*00.  l^^riSf  has  been  held  good  ;  fo,  trigintate  for  triginta^fexingenta  for 
355.  603.  fexaginta ;  and  it  is  (aid  in  general,  that  in  moft, cafes  where  th<r 
607.  Cro.    ggf^f  Qj.  gifjf^  Qy  the  j-^  Qr  fept  are  right,  the  obligation  has  been 

Brownire*.  held  well.  . 

%  Roll.  Abr.  146^  5  Mod.  154.  •  Jon.  58.  Comb.  60.  86.  187.  477.  Ld.  Raym.  335*  5  McKi. 
287.  2  Salk.  46a.  pi.  ft.  [By  ftatme  4  Geo.  2.  c.  26.  bonds  muft  be  in  the  Englifli  lansuasc^  aa^ 
nut  io  Lat'm  or  Fren^^  or  any  other  iaoguage  wbacfoever.] 

A  bon<i 
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Abood  in  nngittti  mUlis  has  been  held  a  good  bond  for  6  /•  8  /. ;  Cro.  lac. 
htAxm^noiUij  be  not  a  Latin  word,  yet  it  being  a  term  fignify-  ^  ^  ^  ^^IL 
kgtf/.  and  8  rf.  it  may  properly  be  made  ufe  of.  Burciin  v^  '-i  .?«. 

Debt  brought  upon  a  bond  for  6oL  the  bond  was  in  Italian^  and  Cr©  jac. 
fum  therein  expreflfed  was  in  thefe  words,  viz.  in  cejfatiti  llbris,  *°^  Parket 
adjudged  to  be  good.  ^'  *^""^  ^^* 

fadebtapon  a  bill  obligatory,  demanding  thirty -two  pounds  Cro.  jac. 
rihilliDgs  and  feven  pence;  the  defendant  demanded  oyer  of  ^®7«  ^^- 
bill,  and  it  was  threty-two  ponds  four  (hillings  and  feven    ^^^'    "*" 

fo  threty  for  thirty,  and  ponds  for  pounds ;  and  on  demur- 
for  this  caufe,  it  was  adjudged  for  the  plaintiflF. 
[So  a  billy  in  which  the  party  bound  himfelf  in  the  fum  o{/ew  xo  Co.  132. 
tpnmtb,  has  been  held  a  good  obligation  for  17  /.  in  order  to  J^^^J  ^^ 
fwcr  the  intention  of  the  parties.  a  RoU.  Abr.  147.  s.  p!  "ted. 

Of  the  Ceremonies  requifite  to  a  Bond  or 
Obligation  :  And  herein  of  Signing,  Sealing, 
Date,  and  Delivery. 

is  laid,  that  there  are  only  three  things  efTentially  neceflary  to  %  Co.  5.1* 
the  making  a  good  obligation,  viz.  writing  in  paper  or  parch-  ^?^^^'* 
It,  fealing,  and  delivery  ;  but  it  hath  been  (a)  adjudged  not  to  2*1/85.  ^^* 
neceflary,  that  the  obligor  {hould  fign  or  fubfcribe  his  name  ;  Moor,  28. 
^that  therefore  if  in  the  obligation  the  obligor  be  named  Erlinf  ^^^*  97j 
he  Cgns  his  name  Erlivin^  that  this  variation  is  not  material,  ^j.  ^i^* 
tofe  fubfcribing  is  no  eiTential  part  of  the  deed,  fealing  being  Ld.  Raym. 
icicnt.  355' 

5  Mod.  281.    Fide  tit.  Mifnomer  and  Addition. 

And  though  the  feal  be  neceflary,  and  the  ufual  way  of  declar-  Dyer,  19.  a. 
o&abond  is,  that  the  Ackndznt  per  fcriptum  fuum  obligator ium  ^'**'  ^***- 
^fia^gillatum  acknowledged,  Wr.  yet,  if  the  vrordjigillat.  be  Cro.' JmI 
ting,  it  is  cured  by  verdift  and  pleading  over ;  for  when  he  4*0- 
perfcriptumfuum  ohligatorium,  &c.  all  neceflary  circumftances  Vml^* 
be  intended ;  and  if  it  were  not  fealed,  it  could  not  be  his  3  lct.  34.8.. 
or  obligation. 

■  AUb,  though  fealing  and  delivery  be  eflential  to  an  obligation,  %  Co.  5.  a. 
there  is  no  occafion  in  the  bond  to  mention  that  it  was  (b)  feal-  W  So,  an 
MddclivcTed;  becaufe,  as  my  Lord  Coke  fays,  thefc  are  things  iJ*^^^"" 
ach  are  done  afterwards.  though'ic 

wtntifl  tujut  rei  teftimonium*    Moor,  3.     Leon*  25.     2  Co.  5*  a* 

An  obligation  is  good  though  it  wants  a  date,  or  hath  a  falfe  or  «  cp.  5. 
"poffiblc  date ;  for  the  date,  as  hath  been  obferved,  is  not  of  the  ^^^*[J^* 
ftancc  of  the  deed.    But  herein  we  mud  take  notice,  that  the  21  ^85, 86.' 
<^  the  delivery  of  a  deed  or  obligation  is  the  day  of  the  date.  Hob.  249. 
gb  there  is  no  day  fet  forth  ;  and  if  a  deed  bear  date  one  day,  ^J^*  V' 
be  deliveredat  another,  it  was  really  dated  when  delivered,  136.  264. 
b  the  claufe  of  Ic)  gerens  dat.  be  otherwife.  Yeir.  193. 

tn      .  Salk.76. 

i^A  difticiicc  has  been  taken  ]>etween  gerent  dat.  and  eu'us  dat.y  that  the  firft  refers  to  the  exprefs 
*k,  btt  that  c»;at'^.  is  always  intended  of  the  tea!  d^te,  which  i&  the  deliver/.  5  Mod.  285* 
^'•b477«    aSaIk»463.     Ld.  Rayra.  335. 


I' 


160  Dblfsatfon0« 

Cro.  Eiiz.         If  a  than  declare  on  a  bond,  bearing  date  Aich  a  dajr^  bilt  *da 

773^  not  fay  when  delivered,  this  is  good;  for  every  deed  is  fup-* 

Saik.^141.  *  pofed  to  be  delivered  and  made  on  the  day  it  bears  date ;  and 

pi«  7*  if  the  plaintiff  declare  on  a  date,  he  cannot  afterwards  reply^ 

that  it  was  primo  deliberate  at  another  day  \  for  this  would  be  a 

departure. 

Brovm!.  But,  if  a  bond  bear  date  fuch  a  day,  but  was  really  delivered  at 

i^    ,      a  day  after,  the  obligee  may  declare  on  a  bond  of  fuch  a  date,  but 

primo  deliberate  at  a  day  after ;  and  if  the  obligee  declare  on  a  bond 

of  fuch  a  date  generally,  the  obligor  may  plead  it;  was  primo  deJi^^ 

herat.  on  fuch  a  day  after  \  but  then  he  mud  traverfe  that  it  was 

delivered  on  the  day  of  the  date. 

2  Co.  4.  6.       If  the  bond  was  delivered  before  the  date,  oa  iflue,  non  ejl  Jac-' 
3Keb.33i«  //^^^  joined  on  fuch  a  deed,  the  jury  are  not  eftopped  to  find  the 

truth,  v/z.  that  it  was  delivered  before  the  date,  and  it  is  a  good 

deed  from  the  delivery. 
Vent.  9.       .   In  debt  on  an  obligation,  the  defendant  pleads  that  he  delivered 
»io.   Salk.  jj  j^5  an  efcrow,  ^  hoc  paratus  eft  verificare :  this  is  ill,  for  he  ought 

3  Ld.Raym.  ^^  ^^^  ^^  whom  he  delivered  it,  and  conclude  ijftht  nient  fin  fait  i 
X03.  isf  de  hoc  ponit^fe^iic. 

Hob.  24.6.  So,  pleading  that  he  delivered  it  to  the  obligee  as  an  efcrow. 
Vent.  9.      ^Q  j,g  ijjg  jfeed  Qn  certain  conditions,  is  ill ;  for  by  the  delivery  of 

it  to  the  obligee,  it  is  become  his  deed  abfolutely. 
Co.  Lit.  36.  A  bond  or  deed  may  be  delivered  by  words,  without  any  a£l  of 
*"  ^'^Th**  ^^^'*very ;  as,  where  the  obligor  fays  to  the  obligee,  go  and  take 
ffflum-  "  ^^^  ^^^^  writing,  or  take  it  as  my  deed,  Isfc.  fo  an  adlual  tradition, 
fiances  may  without  fpeaking  any.words,  is  fufficient;  otherwife,  a  man  that 
•mount  to  jg  JJ^^^g  could  not  deliver  a  deed.  But  (a),  where  on  an  iflue  of 
GooSVht**  ^^  eJifaBum^  the  jury  found  that  the  defendant  figned  and  fealed 
v.Strahan,  the  obligation,  and  laid  it  on  a  table,  and  that  the  plaintiff  came 
Cowp.204.]  j^^jj  ^QQ^  it  up^  (hig  ^ag  Ijel^l  j^Qj.  J.Q  jjg  the  defendant's  deed,  with«« 

193.  ^ro.   ow^  other  {b)  circumftanccs  found  by  the  jury. 

XLis.  121.  (^)  Oh  an  irfueflM  eh  faBum^  the  evidence  wat,  that  the  obligation  was  written  in  a  book* 
and  that  in  the  fame  leaf  the  defendant  put  his  haQ4  and  feal  thereto;  and  this  was  held  to  be  fufficient 
evidence  for  the  jury  to  find  it  his  deed,  which  chey  having  accordingly  done,  it  was  held  good  without 
^tteftion*    Cro.  £lix.  6 1 3.     Fox  v.  Wright. 

5  Co.  1x9.  If  an  obligation  be  delivered  to  another  to  die  ufe  of  the 
^'  obligee,  and  the  fame  be  tendered,  and  he  refufe,  the  delivery  has 

loft  its  force. 
Lord  Love-       [If  A.  and  B.  enter  into  a  bond,  and  fet  but  one  feal  to  it^  and 
^^^^*»    A.  execute  it  for  himfclf  and  J?,  with  the  authority  and  in  the  prc- 

iones,'ft68.   ^nce  of  -B.,  it  is  obligatory  on  both.J 
iaU  V.  DoofterviUe,  4  Term  Rep.  31 3.  . 

(D)  Of  the  Parties  to  the  Obligation :  And  herein^ 

I.  Who  may  bind  themfelves,  or  be  Obligors, 


5 Co.  1 19*      A  LL  perfons  who  are  enabled  to  contra£i,  and  whom  the  In 
4C0.1H-     -^  fuppofes  ta  ha^c  fufficient  freedom  and  underftanding  for 
y^  that  purpofe,  may  biud  themfelves  in  bonds  and  obligations. 

But, 


Cbltgatfontf.  i6i 

Bat,  if  a  perfon  is  illegally  reftraiped  of  his  liberty,  by  bei^g  C0.LU.ft53. 
tonfincd  in  a  common  gaol  or  clfewhcrc,  and'  during  fuch  re-  V^^^^' 
.ftraint,  enters  into  a  bond  to  the  perfon  who  caufes  the  rcftraint,  r^j' 
the  fame  may  be  avoided  for  durefs  of  inoprifonment. 

[If  a  man  menace  me  unlefs  I  make  him  a  bond  for  40  A  and  Bu.  Re^, 
I  tell  him,  I  will  not  do  it,  but  will  give  him  a  bond  for  20  /.  the  **' 
pinit  will  not  expound  this  bond  to  be  a  voluntary  one ;  for 
fc«  wdetur  cortfenfutn  retlnuijp!^  qui  ex  prafcripto  minaritis  aliquid 
mtavit.] 

So,  in  refpe£l  of  that  power  and  authority  which  a  hu(band  has  ^^«  tit* 
*wr  his  wife,  the  bond  of  a  feme  covert  is  ipfofa5io  void,  and  ihall  f"*"  ■"* 
neither  bind  her  nor  her  hulband.  vTi.^^o;. 

So,  though  an  infant  (hall  be  liable  for  his  neceflaries,  fuch  as  Doaor  ati<t 

cat,  drink,  clothes,  phyfick,  fchooling,  Vc.  yet,  if  he  bind  him-  Studcnt^nj. 

If  in  an  obligation,  with  a  (a)  penalty  for  payment  of  any  of  ,yi,  c^ 
Ade,  the  obligation  is  void.  Jac.  404. 

i  ...  5^0.  Sid. 

i)n.^  (tf)  For  this  incapacity  of  an  infant  arifes  from  hit  being  incapable  of  contra^iag  for  any  thing  but 
|b  Itt  benefit ;  but  it  can  never  be  for  his  benefit  to  enter  into  a  penalty.  Cro.  Blis.  920.  P^tde  head  of 
Hmj  and  Age* 

AUb,  though  a  perfon  non  compos  mentu  {hall  not  be  allowed  to  4  Co.  124. 

a  his  bond,  by  reafon  of  infinity  and  diilradion,  becaufe  no  Bcv«Jy'» 

a  can  be  allowed  to  ftultify  himfeJf,  becaufe  of  the  ill  confe-  ^^  o^' 

llpcnces  that  might  attend  counterfeit  madnefs ;  yet,  may  a  privy  idiots  and 

bbod,  ?s  the  heir;  and  privies  in  reprefentation,  as  the  execu-  piJI^'J'^^** 

and  adminiftrator,  avoid  fuch  bonds.     Alfo^  if  a  lunatick;  af-  cafes  c^onfi. 

office  founds  enters  into  a  bond,  it  is  merely  void.  derthe  bond 

of  i  lunaclclc 
lUbimtely  void  ;  lod  the  obligee  himfelf  may,  on  ntn  ^  faSium^  give  lonacy  in  evidence*     Yates  ▼• 
),  1  Str.  1104.     A  bond  may  be -avoided  in  liiee  manner  by  reafon  of  cxceifive  druokennefs  ac  the 
( of  eieootiag  it.     Cole  v.  Robbins,  Bull.  N.  P.  xyz.] 

But,  if  an  infant,  feme  covert,  monk,  \^c.  who  are  difabled  by  Roll.  Rep. 
livtocontfa&  and  to  bind  themfelves  in  bonds,  enter  together  4i« 
'th  a  ftranger,  who  is  under  none  of  thefe  difabilities,  into  an 
ligation,  it  ihall  bind  the  ftranger,  though  it  be  void  as  to  the 
infant,  «c. 
If  a  fervant  make  a  bill  in  thia  form,  Memoraniuniy  that  1  have  Velv.  t^y* 
mei  of  Ed.  Talbot,  to  the  ufe  of  my  majler  Serjeant  Gaudv,  the  Talbot  v. 
/*"  Sf  40L  to  he  paid  at  Michaelmas y^/bw///^,  and  thereto  let  his 
M»  dib  is  a  good  obligation  to  bind  himfelf ;  for  though  in  the 
'^cguuung  of  die  deed  the  receipt  is  faid  to  be  to  the  ufe  of  his 
i^cr^  yet  the  repayment  is  general,  and  mud  neceflarily  bind 
Km  who  fealed  j  and  the  rather,  becaufe  otherwife  the  obligee 
^ald  lofe  Ins  debt,  he  having  no  remedy   againft  Serjeant 


a.  Who  may  take  fuch  Security,  or  be  Obligees 


Godbolt. 


1^2  Dbligattontf. 

»  « 

the  oWigor.may  plead  non  rflfaflum.  But  if  he  nrfthct  aigtees  nof 
difagrccs,  the  bond  is  good,  for  his  coodii£t  (hall  be  eftecmfcd  a  tacit 
conienty  fince  it  is  a  turn  to  his  advantage, 
^tforthii  But  a  feme  covert  can  neither  be  obligor  nor  obligee  to  het 
8*^0 1^  6  b"^**^^*  ^^^  ^'^'  '^^^fii  being  but  one  perfoa  in  law.  Alfo,  by 
feme,  the  better  opinion,  a  bond  entered  into,  to  a  feme  fole,  by  the 
Letter  (E). '  perfon  whom  (he  afterwards  marries,  is,  by  the>marriagei  at  laW 
Si^viLty'X'  (")  "tinguilhcd. 

hufband  to  the  intended  wi£;  prior  to  nsarriagei  coDditiooed  for  payment  0f  fhoney  to  kcr  after  the 
•bligor^s  ds»th,  is  not  sxtinguiOaed  by  the  coverture ;  and  iuch  a  bond  may  be  enforced  at  la^it  agaanft  the 
heiri  of  the  hviband.    MUboum  v.  Ewart,  5  Term  Re|.  3S  i.    Cage  t.  A&on,  I  Ld,  Raym.  5 1 5.] 

Co.  Lit.  An  alien  may  be  an  obligee  ;  for  fince  he  is  allowed  to  trade 

j[!9*  ^-  and  traffick  with  us,  it  is  but  reafonable  to  give  him  all  that 

Cro.  Eiii.  *  fecufity   which  is   ncceffary   in  his  contrails,  and  which   will 

141. 683.  the  better  enable  him  to  carry  on  his  commerce  and  dealings 

^<j5-9-  amongftus. 

pl.  2.     Ld.  Raym.  Hz.     Fide  head  of  Alien. 

Cro.  Eiis.         Sote  corporations,  fuch  as  bifliops,  prebendaries,  patfons,  vicarSf 

464.  Dyer,  {j*^^  cannot  be  obligees,  and  therefore  a  bond  made  to  any  of  thcfc 

Co*.  Lit.  9.  fl^^ll  enure  to  them  in  their  natural  capacities ;  for  no  folc  body 

a.  46.  b.  politick  can  take  a  chattel  in  fucceflion,  unlefs  it  be  by  {h)  cuftom* 

S^n  aI*  ®^^  ^  corporation  aggregate  may  take  any  chattel,  as  bonds,  leafes^ 

51V  (^)  As,  ^^'  i"  ^^3  political  capacity,  which  fhall  go  in  fucceffion,  becaufe 

the  Cham,  it  is  always  in  being. 

beilainof 

London,  wbofe  fucccflbr,  by  cuftoni|-tnay  have  fsceutlon  of  a  bond  or  recognizance  acknowledged  to  hla 

f  redeceflbr  for  orphanage  money.    4  Co.  65.    Cro.  Ells.  464^  682. 

3.  Who  fhall  be  faid  the  Obligee  ;  and  therein  of  making  fererat 

Obligees. 

iRoii.Abr.  If -^.,  by  his  bill  obligatory,  acknowledges  himfelf  to  be  in- 
\^\  Tur!^  dcbtcd  to  B.  in  the  fum  of  1  o  /.  to  be  paid  at  a  day  to  come,  and 
no!  [The  binds  himfelf  and  his  heirs  in  the  fame  bill  in  ao/.,  but  ddcs  not 
f^i-vendam  mention  to  whom  he  is  bound,  yet  is  the  obligation  good,  and  he 
t^*  wh^  ihall  be  intended  to  be  bound  to  -B.  to  whom  he  acknowledged  be- 
bound,         fore  the  10/.  to  be  due. 

though  tha  cbiigee^s  name  be  omitted  in  the  piecediog  part  of  the  ialirumeat*  Langdwi  «.  GooleM 
3  Lev.  II.     L^imbcrt  v.  Bxanchwaite,  a  Str.  945.]  , 

Dyer,  167.  If  A,  enters  into  an  obligation  to  B,  which  he  delivers  to  C.  to 
cifc^N  *  ^'^^  ^^^  ^^  ■^**  though  this  immediately,  upon  the  execution  and 
Bcndi.  75.  delivery  to  C.  becomes  the  deed  of  A.y  yet,  if  after  it  is  prefented 
co.Ent.'i45.  to  J3.  he  (as  he  may)  difagrees  to  it  in  pais,  by  fuch  refufal  the 
f  t^Md'*    oWigatign  {c)  lofcs  its  force. 

Salic  30 T.  S.  C.  qited.  (c)  In  3  Co.  26>  -b.  where  my  Lord  Coke  cites  thii  cale,  he  fays,  tfa^  per« 
idvcntore^n  an  adion  brought  on  the  bond,  A»  cannot  plead  nantfifaQuikj  bccanfe  that  it  waa  once  his 
deed.— But  in  5  Co.  z  19.  b,  he  fays,  that  in  foch  ode  the  oUigW  flU^  f  Ittd  ofv  9f/«ftMa>  ta  t^amk 
the  obUgationj  bj  the  lefttfal  of  the  obligee,  bfes  Its  foK^ 


.  ThodgK  there  maj^  be  fereral  obligees,  yet  a  perfon  cannot  be  Dyer,  350, 
(if)iwaiid  to  fereral  perfons  feverally ;  and  therefore  an  obligation  J;  pJ*  *°* 
of  200/.  to  twoy  Jolvind.  the  one  hundred  pounds  to  the  one,  and  ^  Brownu' 
tke  odicr  to  the  other^  15  a  Yoii/o/vend.  20^.  Yei^. 

I77.  («)Biit 
ft  xmtti  may  covenant  w^.th  two  feveraUy,  £ot  that  founds  only  io  damaget.    Match,  xoj* 

Aixmd  utras  worded  in  tlie  word$  folio witfg :  B^  it  ificwn^  that  I  Cro.  Jaa* 
A»  do  achno^ieige  myfelf  to  ov)e  and  be  indibttd  to  B.  and  C.  in  the  ^^^^J^^ 
jm  ^9 1  /.  12  s.  8  d.f  for  nohich  payment  to  be  made  I  bind  fnjfelf 
iS^fi.  ur  100/.;  and  whether  B%  alone  (hould  bring  the  afiion  for 
the  100  /.>  or  both  fhould  join  in  an  a£iion  for  the  9 1  /.  1  a  /•  8  d* 
dt^kaimr  <5  ad/ournaHrr. 

If  an  obligation  be  made  to  three  to  pay  money  to  one  of  l^dv.iy^* 
llieai,  they  muft  all  join  in  the  fttit,  for  they  are  but  aa  one  obligee ; 
•idif  he  to  whom  the  money  is  to  be  paid  dies,  ^he  others  mUft 
fiie»  although  they  have  tto  intereft  in  the  fum  contained  in  the 
OMiditionw 

So|  if  an  obligation  be  made  to  three>  and  two  bring  their  ac-  Sid.  ijt. 
43ofi,  they  onefat  to  {hew  the  third  is  dqad^  j?^- 

'        ^  Vent.  34. 

VJ.  bind  himfelf  in  a  fum  to  B.,  filvendum  to  C,  who  is  a  Queen  Mo« 
Inngcr,  to  the  ufc  of  B.^  a  payment  to  C,  is  a  payment  to  J?.,  ^^y.^' 
Iknd  in  an  a&ion  upon  it  the  count  knufl:  be  upon  a  bond  folvctidum  s^d!  195? 

to  5.  2Keb.8u 

,  ,  .  ['"  '^'^  ^'^^^ 

accQQftOBly  indin^d  to  t]|eo|pinion  here  ftated:  there  was  no  detennination :  the  matter  w-as  ad- 

JQVttd.-*A«  courts  of  law  now  take  notice  of  trufta,  the  defendant  may  plead,  that  the  nom'mal 

ia  the  band>  is  not  the  real  owner  of  it,  bnt  mereJy  a  troftee  for  anorher,  and  fo  entitle  him- 


fctf  tofetoflF  s  debt  doe  from  the  ^^tfy  fw  truft  to  him.     Rudge  ▼.  Birch,  Mich.  25  G.  3.  B.  R. 
teonkj  V.  Brook,  Mich*  t%G,  3.  C.  B.     t  Ttnii  Rep.  Si  1-2] 

la  debt  the  declaration  was,  that  the  defendant  became  bound  6  Mod.siS. 

fa  abend  of    ■"-  ■      *  for  the  payment  of to  Iiim,  his  ^o^ertv. 

attorney  or  afBgns,  and  on  oyer  of  the  bond  it  appeared^  that  the  Ld^Rfm. 
JUvendim  was  to  the  plaintiff's  attorney  or  affigns,  without  men-  1043. 
I.W1  of  himfelf;  and  on  demurrer  for  this  variance  it  was  held  *Saik.6|9* 
•food;  and  that  the  declaration  muft  not  be  adcording  to  the  let-  ^ '  ^* 
hit  of  the  oUigation,  but  according  to  the  operation  of  the  law 
^thereupon. 

So,  if  if.  make  a  bond  to  S^y  filvendum  to  fuch  perfon  as  he  (hall  6  Mod.  2  it. 
'  *Ppcnnt;  if  S,  does  appoint  one)  payment  to  him  is  a  payment  to 

'•>  and  if  M.  appoint  none^  it  (haU  be  paid  to  B.  himfelh 

ft 

4«  Where  Aerc  are  fereral  Co-obligors  twr  Sureties ;  and  herein, 
vhete  they  (hall  be  faid  to  be  jointly  and  feverally  bound)  and  of 
the  Obliges  Remedy  againft  all  or  any  of  them* 

.  It  »  dearly  ugrttd^  that  two  or  more  may  bind  themfelves  iRo]i.At>h 
juady  in  aa  obligation,  or  they  Alay  bind  themfelves  jointly  and  "^^'  ^y"» 
'  fcveially;  in  which  laft  cafe  the  obligee  may  fue  them  all  jointly,  J  coVi^'. 
or  be  may  foe  any  one  of  them,  at  his  elcAion ;  but  if  they  are  Daiif.  t^. 
iMy,  and  sot  fevetany  bound,  the  obligee  muft  Aie  them  |'*^^* 

M  2  jointly.  ^•'^'  ^^^' 


1^4  ^Migationf, 

pi.  a.  jointly.     Alfo,  in  fuch  cafe,  if  one  of  theiil  dies  (a),  hiS  cxcCiltcff 

i"^^  V*6  *^  totally  difchargcd,  and  the  furvivor  and  farvivors  only 
(")Tftto    chargeable. 

are  bound  jointly,  and  one  dies,  the  furvivor  only  isii'b)^  in  equity  ^  but  it  it  otherwifCy  if  they  wcff 
bound  jointly  and  fe vera) ly.     z  Va;n.  99.  ^^^  ^0^^*^^^^ 

Dyer,  19.  If  three  enter  into  an  obligation,  and  bind  themfelvcs  in  the 
b.  pl.  114.   v^qyjIs  foUdwing,  Obligamus  nos  W  uirumque  nofirum  per  fe  pro  totf 

(sT  lAfilido ;  thefe  make  the  obligation  joint  and  feveral. 

Cro.  Jac.  So,  whcrc  two  bound  themfelves,  ov  any  nftheiHy  their  beirff  exi» 

Hawkinfon    ^^^'^^^^  ^^  eithir  of  their  h^eirsj  &c.    and  the  obligation  was  fealcd 

v.Sandiiani.  *"^  delivered  by  both  of  them  jointly;  this  was  held  to  be  a  joint 

and  feveral,  and  not  a  joint  bond  only  ^  and  that  the  word  vcl 

ihcAild  be  underftood  the  fame  as  eti   and  that  therefore  the 

joint  delivery  and  acceptance  could  not  make  that  joint  oolf) 

which  by  the  words  was  joint  or  feveral,  at  the  clciiion  of  the 

obligee. 

tn.6.  3^.        If  two  jointly  and  fcvcrally  bind  themfelves  in  an  obligation^ 

s  Roll.         which  they  feverally  deliver  at  different  times  and  places,  yet  is 

'•  '49-  ^j^g  obligation  joint  or  feveral,  at  the  eledion  of  the  obligee. 
Moor,  z6o.  If  three  are  bound  in  a  bond  by  thefe  words,  Obligamus  nor  V 
^\  ^°^'  ^  quetrJibet  nofirum  conjutiBim  ;  this  is  a  joint  obligation,  and  one  of 
^igmox^  them  alone  cannot  be  fucd  (^) ;  for  the  word  conjunEiim  makes  the 
V.Wells,  obligation  joint,  which  the  word  ^x/^W/^^*/ cannot  make  feveral  | 
(Spencer  being  infcrtcd  for  na  other  purpofe^  but  to  exprefs  more  ftronglj 
rshow"8*.  ^hat  they  (hould  be  all  bound,  not  that  they  were  to  be  fevcrall| 
s.  P.  bound. 

(*)  But  if 

one  ii  fued,  he  moft  take  advantage  of  it  by  pleading  in  abitement ;  for  If  he  demaodt  oyer,  io^  ^- 
tnars,  the  plainti/F  fliall  have  judgment  \  for  the  court  will.  preAime,  that  the  other  never  lealed  ib 
jOilbert  v.  Bach,  i  Str.  503.  They  will  prefume  the  like,  onicfs  the  plea  ftate  that  the  other  afts" 
ally  did  UH  it.    Kollingworth  v.  Afcue,  Cro.  El.  355*] 

%  Reil.  Abr.  If  by  indenture  between  three  on  the  one  part,  and  two  of  the 
149.  ad-  other,  the  two  covenant  jointly  and  feverally  to  perform  a  ccrtaiD 
^reejudget  *^>  ^"^  ^^^  ^xtt,  likcwifc  covcnant  jointly  and  feverally  wit! 
againft  the  faid  tWo,  that,  after  the  performance  of  the  faid  a6l,  the] 
K  w^'*  "^^X  ^^*'  P^y  ^^  ^^^^  ^^^  *  certain  funi  of  money,  {sTr.j  and  thci 
joint  and  fc-  fol^ow  thefe  words,  viz.  Pro  vera  (if  reali  performatione  ornniun 
veral )  and  articulorum  U  agreaniaitorum  pradiBorum  altematim  una  partiun 
cfthatopi-  pradi^arum  obligavit  fe  haredeSf  executor esy  adminiflratores  (Sf  (^ig 
vJercdi*vert  f'^'tos  fuos^  iti  iff  fubter  penalitatem  fexaginla  librarufnJlerHngarum, 
of  the  judges  an  a£^ion  of  debt  for  the  60  /.  on  this  lait  claufe,  cannot  be  brough 
tnd  fcr-  againft  one  of  the  three  only,  being  only  joint|  and  not  joint  an( 
thcMbic  is    f<^veral,  like  the  precedent  covenant. 

Serjeants-lon  in  Flett-ftreet,  on  its  being  propofed  to  them. 

loH.  7. 16.  Although  two  or  more  may  bitid  themfelves  jpintly,  or  joilitl] 
s:d  ^'  *8*  *"^  feverally,  in  which  cafe  tne  obligee  may  fuc  them  all  joind] 
(Vunicfs  or  feverally,  at  his  ele£lioh;  yet,  if  three  of  more  bind  tbcm 
It  appear  to  (clves  jointly  and  feverally,  the  obligee  cannot  fuc  two  of  tbefl 
SltX"    '  W  only  jointly. 

Other  perfons  are  dead.     Haid.  198.     Cto.  E1i2»  i|.^^«    Sand*  291*    Sid.  238*  41b*    AUa^ftt^^l 
LutWt  696.    Cro.  Jac.  151.    Keb.  S40,  936. 

Alfo 


Alfo,  if  two  be  bound  in  a  bond  jointly,  and  one  be  fued  alone^  Co.  Lit, 
<Joagli  be  may  plead  this  matter  in  abatement  of  the  writ,  yet  he  **?J  •• 
CMoot  plead  mn  tft  faBum  i  for  it  is  his  deed,  though  not  his  folc  wWpdjlc'a 

deed.  ca&.   Do^.  PI.  19^.    Cro.  Jac.  152.    Vem.  ^4.     Poph- i6f.    ^Co.  ixo. 

And  therefore  in  debt  againft  one,  on  an  obligation  wherein  Vent.  76. 
two  arc  jointly  bound,  after  imparlance  and  oyer,  the  defendant  '35- 
cannot  plead  that  the  other  fealed  and  delivered ;  for  as  that  ^^^  And^ 
mad  come  on  the  defendant's  fide,  and  it  is  too  late  to  plead  ij  therefore  in 
iftcr  imparlance,  it  (hall  be  taken,  that  the  other  did  not  feal,  ^r.  J^„'^f^* 
nor  will  the  oyer  help  it,  for  it  does  not  appear  by  it,  without  againft  three 
^cij!  averment,     ^ut  of  (a)  records  oyer  is  fuffic^ent.  without  *>«««•  or 

asoment.  fureties,up. 

on  ■  reco^- 
><^  *- knowledge^  by  th^n  and  the  principal  jointly  and  feverally  ;  on  demyrr^er  the  writ  abated,.  be« 
cajK,  this  being  A>i^nded  upon  a  record,  the  plaintiii'  ought  to  fet  torth  the  caufe  of  the  yaiiancc  frum 
tbeitcoidi  as,  tliat  one  was  dead«  But,  if  an  a^iun  be  brought  upon  bond  in  the  lik«  cale,  there,  the 
^eqdottti  oo^ht  to  ihew  ihat  it  wat  made  by  them  and  others  in  full  \\iz  doc  namrd  in  the  writ  j  be. 
oafetfae  cmiu  fliai)  not  intend  that  the  bond  was  fcaied  and  delivered  by  ail  jt'^^at  ire  named  in  it)  and 
tberefbre  the  defendants  cannot  denaur  upon  it,  though  it  be  entered  in  bac  ^trba*  •  Ailcn,ai.  Black* 
vcAr.Aibtoa. 

So,  in  debt  ^gaioS  one,  on  a  bond  wherein  two  are  jointly  Saond.tgi. 
l»imd,  after  oyer  the  defendant  demurred,  and  the  plaintiff  had  ^j^^*°- 
judgment ;  for  though  another  be  named  in  tjie  bond,  yet  }t  does  Vauehali, 
lot  appear,  without  averment,  that  he  fealed,  and  then  the  bond 
B  Gngle ;  but  it  ought  to  have  been  pleaded  in  abatement. 

Alfo,  if  two  or  more  be  jointly  bound,  though,  regularly,  one  9  Go.  119  a. 
of  them  alone  cannot  be  fued,  yet,  if  procefe  be  taken  out  againfl  »o  Wheip- 
afl,  and  one  of  them  only  appear,  but  the  pther  iland  out  to  an  '  ** 

ondawry,  he  who  appeared  (hall  be  charged,  with  the  whole 
debt. 

If  two  are  jointly  bound,  and  there  is  judgment  againft  both,  HoU.  59. 
CNcution  likewife  muft  be  taken  out  againft  both,  and  muft  be  S^'J*  ^'^** 
of  the  fame  nature  :  alfo,  if  two  are  jointjy  and  feverally  bound^  2  Sid.  tt, 
and  there  is  judgment  in  a  joint  a£|bion  againft  both,  the  execution  '^od,  ». 
muft  be  joint  againft  both,  and  of  the  fapje  nature  ;  fo  that  you  gggj  ^?'^* 
^annot  take  out  a  capias  againft  oije,  and  an  eUgit,  Uc,  againft  the 
other;  for  though  the  plaintiff  might  have  fued  theiyi  feverally, 
yet  by  fuing  them  jointly  he  has  made  his  elc£lion,  and  the  exe- 
cution muft  enfue  the  nature  of  the  judgment ;  and  though  they 
ke  fcvfial  perfons,  yet  they  make  but  one  debtor,  when  J:  S, 
fuc$  them  jointly.     Bat  if  the  obligee  fues  them  feverally,  he 
waj  fever  them  in  their  kincis  of  exectiiion  ;  for  though  the  obli- 
gation be  but  one,  yet  the  originals,  fnits,  pleadings,  judgments, 
and  executions  are  as  di-ffcrent  as  if  they  were  upon  feveral  obli- 
ptions. 

But,  if  there  be  a  joint  judgment  againft  two,  and  one  die,  a  Raym.  a6. 
fiire facias  lies  againft  the  other  alone,  reciting  the  death;  and  t'V^°' 
i«  cannot  plead,  that  the  heir  of  him  that  is  dead  has  afiets  by  1/,.'  s*'c. 
wfcent,  and  demand  judgment,  if  h^  ought  to  be  charged  alone  j  Edfat  ▼. 
for  at  (b)  common  law,  the  charge  upon  a  judgment  being  (c)  per-  ?^"^  . 
fonal  furvivcd  -,  and  the  ftatute  of  JTe/lm.  2.  13  Ed.  Jlat.  i.  c.  45.  judged 
™t  gives  the  thgit^  does  not  take  away  the  remedy  of  the  plain-  1 E.  3.  i|. 
^ff  at  d^  common  law,  and  therefore  the  party  may  take  out  his  ^^g*'* 

M  3  ^    execution 


t66  £>bli08tfott£r. 

pi.  sf.  &  execution  which  way  he  plcafes ;  for  the  words  of  the  ftatute  are^ 
^idi  »9  AflV  Sit  in  tUmone.  But,  if  he  (hould,  after  the  allowance  of  this  writ 
99 1: '3. 29.  2nd  revival  of  the  judgment,  take  out  an  ehgit  to  charge  the  land| 
(*)Fortbe    the  party  may  have  remedy    by  {d)  fuggeftion,  or  by  au£t0 

dUFerence       qt^gla. 

seal  and  perfooal  executton,  and  that  a  perfonal  execution  tnSk  forvlve,  though  a  teal  will  not,  nni4 
•^Co.  14.  Yelv.  ici.  Raym.  15  V  xKeb.  3,  ^31.  4  Mod.  315.  3K«b.  ft95.  Salk.  319.  pl.3. 
Ld.  Raym.  44.  CoQib.  441.  5  Mod.  338.  C^th.  3^0.  404.  Show. 402.  («f)  ForthUv/iibF.  N.B. 
266.    44l^«3*io« 

Hob.  X.  If  two  are  bound  in  an  obligation  jointly  and  feverally,  and 

Cro.  Ja9.  judgment  given  againfl;  each  in  two  (evcral  afbions*  one  in  Bimc9f 
^  0^ft  97.  ^^^  other  in  Banco  Rigif^  and  after  one  is  taken  in  execution  inBanc^ 
&c.  Godb.  Reghf  and  after  an  execution  is  taken  f/i^^/y^againft  the  other  bj 
JlJ*  8^*^  <''|f»'>  2nd  lands  and  goods  (e)  delivered  in  execution  thereupon  ; 
S.^C.  ad!*  be,  that  is  in  executibn  by  his  body  io  Banco  Regis^  (hall  be  deliver* 
judged  ba-  ed  upon  an  auJiia  qucrtla^  becaufe  the  execution  upoo  an  eUgtt  is 
r^"!F 7-T  a  fatisfaftion. 

lejr  and  Lid* 

geat*     («)  But  iff  a(^r  execution  by  thpt^  the  judgment  m  Banco  if  reverfed,  perhaps  the  other  fluU 
not  have  an  am^ita  futreU  \  tn  Croke»  contra  Uoddtidge.     %  Buitl.  joo.— Aod.my  Lord  Coke  fayf» 
that  if  upon  an  pofiifa  fnenut  the  other  be  once  difcharged,  although  afterwards  the  judgment »  Baa^ 
be  reverfi^i  y^  he  ih^l  not  be  taken  in  execution  agaia.     Rol).  Rep.  io«     9  Bolft.  101. 

5  Co.  81.         If  ^.  and  B,  are  bound  in  an  obligation  jointly  aqd  feveraUy» 

Cro.  Eiis.     ^jjj  judgment  given  againil  each  upon  feveral  a£lion3  broughtj 

ess!  ^  Cq»    ^"^  ^^^  taken  in  executioui  and  after  ^,  efcapes ;  yet  B-  ^haU 

Xnt.  85.       not  be  delivered  upon  an  Qudtta  quer^iai  for  though  the  obligee 

«N^tlt.        jj^jjy  j^j^^g  jj,^  aflion  againft  the  -flieriff  for  the  efcape,  yet,  till  he 

^        is  a£kually  fatisfiedi  the  other  (hall  not  have  an  ^dita  fiurchi  nor 

the  obligee  be  compelledi  whether  he  will  or  noj^  to  take  his  reme* 

dy  againft  the  iheriff,  who  may  die  or  be  infolvent. 

t  Co*  1)6.        If  feVeral  obligors  are  bound  jointly  and  feverally,  and  t^e 

M^'i^^     obligee  make  one  of  them  his  executor^  it  is  {f)  a  relea;fe  gf  the 

l*r  *        debt,  and  the  executor  cannot  fuc  the  other  obligor. 

{f)  But  though  It  be  a  relc^fc  in  law,  in  regard  it  it  the  proper  ad  pf  the  obligee,  yet  the  deb^  by  tiiiis  ta 
not  ahfolutfly  dlfcharged,  but  it  remain*  affetk  in  hit  haods^  to  pay  both  debit  ^d  legaciet,  Cio* 
C«f.  3yj«     Yc)v«  >6o.  fif  wd$  tit.  Evidence,  letter  (G). 

ir>mond(y  ^«  and  B*  were  jointly  bound  to  J.  S.,  who  made  the  wife  of 
Iii*Ji^'»*Si  ^'  executrix,  and  died;  ^.  anr  his  wife  brought  debt  againft  jS«> 
f  (^Cai  a!  *  ^1^0  pleaded  this  matter  in  aba  ement :  it  was  argued  by  Serjeant 
Ao(«  yi a*  Turner^  for  the  defendant!  that  by  making  the  wife  of  one  of 
the  obligors  cxecutrixi  the  other  obli^.or  is  difcharged.  Hoi*  io« 
Pryer  v.  Gildridgc,  21  J?.  4.  81  ^.  Bro,  Exec.  ii8«  And  that  it 
vrould  be  fo^  if  they  were  bound  jointly  and  feverally.  Plcw.  38, 
4.  Platf%  cafe.  Keikv.  63.  8  Ed,  4,  3  Bro.  Debt.  156.  Tho 
renfon  iS|  becaufe  a  debt,  or  perfonal  tbmg,  once  fufpended  is 
gone  for  ever }  and  here  the  plaintiff,  one  of  the  obligorSi  is  di£» 
charged)  for  he  and  his  v^ife  cannot  fue  himfelf ;  and  of  that  the 
otiier  (hall  take  advantage.  Dyer  140^  Co*  LiU  264.  k%  It  is  a 
rolcafe  in  law,  of  whioh  his  companion  (hall  take  advantage^  sot<» 
wlthftanding  the  opinion  21  H,  7. 37*  But  if  it  was  but  fufpended 
for  the  time  of  the  executorlhip,  yet  it  is  for  the  defendant,  bav<« 
Ing  pktded  in  abatement    11  /z.  7«.  4,  tn  iJ^U.Ahr.^t.  Etf* 
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272.  Telv.  i6o*  Fludy.  Ramfey^  8  C(?.  136.  Peratr. — The  plea 
bezog  pleaded  in  abatcmei^t,  it  is  for  the  defendant ;  for  during 
tlie  corerture  and  executorfliip  thcfe  is  a  fufpenHon  of  the  debt. 
But  it  was  agreed^  that  this  debt  due  by  the  baron  was  aiTets  in 
Iiis  hands,  and  liable  to  the  creditors,  though  it  ihould  be  adjudged 
an  e^tinguifliment  \  for  as  North  faid,  this  is  a  releafe,  but  it  is 
fct  by  will ;  and  therefore  in  nature  of  a  legacy,  which  (hall  not 
kc  preferred  to  a  debt.  But  it  was  doubted,  if  it  had  been  pleaded 
iabar,  if  it  (hould  be  for  the  defendant;  and  Norths  Ellis ^  and 
Wj^am  thought  ifot  \  but  that,  after  the  death  of  the  baron,  it 
fo^i  befued  for;  for  the  fufpenfion  is  but  ({tiring  the  coverture, 
pA  die  baron  is  executor  only  in  right  of  his  wife :  but  of  this 
^irj  doubted.  But  in  the  principal  cafe  there  was  judgment 
{dt  the  defendant. 

If  a  feme  fale  obligee  take  one  of  the  obligors  to  hufb^nd,  this  8  Co.  136.  a; 
klaid  to  be  a  reieaie  in  law'of  the  debt,  being  her  own  a£l.  March.iaS. 

If  one  obligor  makes  the  executor  of  the  obligee  his  evecutor.  Hob.  lo. 
and  leaves  aflets,  the  debt  is  deemed  fatisfied ;  for  he  has  power, 
^y  way  of  retainer,  to  fatisfy  the  debt;  and  neither  he  nor  the 
adminiftrator  de  bonis  non^  &c.  of  the  obligee  can  ever  fue  the  fur- 
tiring  obligor* 

But,  if  two  are  bound  jointly  and  feverally  to  A,^  and  the  excr  %  Lev.  73. 
Ctttor  of  one' of  them  makes  the  obligee  bis  executor|  yet  the  obligee 
inay  foe  (he  other  obligor. 

If  two  9ie  jointly  and  feverally  l)ound  in  an  obligation,  and  the  Co.  Lit. 
obligee  releafes  to  one  of  them,  both  are  difcharged.  rleH!  6. 

T.Bane,  37.  Obligee  made  ao  acquittance  to  one  obligor,  which  was  dafipd  befiire  the  obligation!  but 
yna  ddircfcd  tftcrwards  :  the  otbe^r  oblii^or  plead&  this  in  bar,  and  it  was  adjudged  a  good  plea  in  bar. 
^«tt,  each  was  boand  in  the  en;ierty,  therefore  it  was  joint  and  feverjl.  34  H.  6.  So,  in  tHe  cafe  of 
the  iuBg,  if  be  reieafes  to  one  of  the  obligors,  the  other  Aiail  take  adyintage.  ^  Rep.  56.  ron/rtf.— And 
ataTckafcio  deed  to  one  obligor  difcharges  the  other,  fo  of  a  releafe  in  law^  as  8  Rep.  136.  Needhatn*s 
o6l  a  wooiaa  obiigee  marries  the  obligor,  that  is  another  fort  of  difcharge.  But  in  17  Car.  %.  B.  R. 
tMBnere  bound  JQincly  and  federally.  The  plainlift'  fued  both,  and  afterwards  entered  a  retraxit  againft 
m-,  vfaether  that  difcharj^ed  the  other  was  the  qucftion  ?  Berkley  fiid  it  wa^,  for  it  amounts  to  a  i^ieafe 
n  Im,  as  the  plaintiff  confeiles  thereby  that  he  had  not  caufe  of  action,  and  therefore  he  cannot  ha?e 
)i^nra(,  aain  Hlckmot*s  caie,  9  Rep.  and  leiraxit  U  a  bar  to  an  a£tion  }  and  the  plaintiff'  by  his  own 
aft  bs  aimed  the  deed  froo  joint  to  teveral,  and  therefore  tkc  other  (bali  have  advantage  of  it.  Co.  Infti 
»^r4  \  for  a  retraxit  is  only  in  nacure  of  an  eftoppel,  and  ch(;refore  the  other  iball  not  have  advantage }  nei« 
t^isitatdeaie,  though  it  be  in  the  nature  of  a  releafe;  and  if  the  obligee  fues  both,  and  Chen  covenants  with 
•H  aot  tofoe  firther,  that  is  in  the  nature  of  a  releafe,  but  the  other  fliall  not  take  advantage  of  it ;  and 
ia  SI  H.  6.  it  is  faid,  that  there  muft  be  an  a£tual  leieafe  to  one  obligor  to  difcharge  the  other.  See 
M«ch*sRep.  165.— Fafch.  iSCar.  Hannam  t.  Roll.  The  obligee  releafes  to  one  obligor;  the 
atber,  lacoofideiation  of  the  forbearance,  undertakes  to  pay,  and  in  an  aflion  on  the  cafe  the  matter  was 
fcaad  fpedally ;  and  Rollc  argued,  that  the  debt  was  not  ablblutely  difcbarged,  hut  on\y  jub  moJot  vis*'  if 
Mother  can  have  the  releafe  to  plei^d,  and  bccaufe  the  forbearance  was  a  good  confideration.  But  the 
pott  was  of  opinion,  that  the  debt  was  abfoiutely  dticharged,  and  therefore  the  confiaeraiion  was  iiifuf. 
feeat.-— SeeHob.  70.  Pjirker  y.  Sir  John  Lawrence.  Iri  trefpjfs  againft  three,  they  divide^  on  the 
(Mag.  Judgment  tgaioft  one.  Then  he  entered  a  noli  frofe^u't  d{;ain(l  the  two  others ;  it  was  held  to 
^  BO  difcharge  to  him  againft  whom  judgment  was  had ;  for  as  to  him,  the  a^ion  was  determined  by  the 
jv^meat,  and  die  others  are  divided  from  him,  and  not  fubje^  to  the  damages  recovered  agaiaft  him  ; 
^tvliprojtqui^  or  nonfuft  before  judgnotent  againft  one,  would  difcharge  all.  Lord  Note.  MS.  Co*- 
^tiu  a.  oooe  (i).  iaft  edit] 

Three  were  bound  jointly  and  feverally  in  an  obligation,  and  2  Lev.  22a 
Ml  aftion  was  brought  again!):  one  of  them,  who  pleads,  that  the  ^^*J"„^' 
ftal  of  one  of  the  others  was  torn  off,  and  the  obligation  cancel-  %  show.*  %t% 
led,  and  t^Kiefiore  Toid  againft  alL    Upon  demurrer  it  was  ad-  pi-  »o. 
'         '  M4  '  judged,  ^•^•*^- 
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judged  mfi.  judged,  that  the  obligation,  by  the  tearing  off  the  feal  of  one  of 
ftvena^*^'*-  *^^  obligors,  became  void  againft  all,  notwithftanding  the  obligor* 
<Lnuw!^  were  {a)  feverally  bound. 

t\%xi\eA  ftparattm'j  and  the  Aral  of  one  of  them  was  torn  off,  it  wat  held,  that  this  l&ouM  a^oid  the  co> 
.venanty  aa  to  him  whofe  feal  was  torn  off  only^  but  not  as  to  the  others.     5  Co.  23.     MattbewfoD'a 
rafe*     March,  126*  S.  C.  cited,  and  a  diffiireuce  there  taken  between  a  bond  and  a  covoaant* 

« 

March,  115,      So,  where  three  were  bound  in  a  bond  jointly  and  feverally, 

GarfoiJ'  ^^^  ^^^  ^^*^^^  ^^  ^^^  ^^^^  eaten  by  the  rats,  the  court  inclined, 
iShow.*i9.  that  the  bond  was  void  againft  all, 

S.  C*  citeii^  u  adjudged  to  ba^e  been  void. 

Owen,  8.  But,  where  two  were  bound  jointly  and  feverally,  and  it  was 

^f*^^*D*  ^ound  by  fpecial  verdift,  that  after  iffue  joined,  and  before  the 
59.'pLja,'  nifi  prius^  the  feal  of  one  of  the  obligors  was  taken  off  the 
13.  S.c.     bond',  it  was  held,  that  this  being  after  iffue  joined,  the  bond 

jurjT  were  directed  tp  try,  whether  It  was  his  bond  at  the  time  of  the  plea  pleaded,. 

Abr.  iq.  93.  If  A.  be  bound  in  a  bond  for  payment  of  money,  and  B.  be 

l!^^c^?  bound  with  him,  as  his  furety  only,-  and  the  bond  happen  to  be 

^,       *"  loft  ?  equity  will  fct  up  the  bond,  as  well  againft  the  {b)  furety  aa 

{h)  Efpe-  againft  the  principal,  becaufe  the  bond  was  once  a  legal  charge 

daily,  if  the  j^^^ft  both. 

money  was       ^ 

lent  principally  upon  the  fmety's  credit.    Chan.  Ca.  77.  &  vidt  i  Chan.  Ca.<2Z.    Vem.  196. 

Abr.Eq.93.      In  equity,  a  bond  creditor  fhall  have  the  benefit  of  all  counter- 
JJ*"![*  ^'      bonds  or  collateral  fecurities  given  by  the  principal  to  the  furctjr  s 

as,  if  A,  owes  B.  money,  and  he  and  C  are  bound  for  it,  and  A* 

gives  C\  a  mortgage  or  bond  to  indemnify  him,  B.  ihall  have  the 

benefit  of  it  to  recover  his  debt. 
And.  lai.  A  bond  made  to  fccure  a  juft  debt,  payable  with  lawful  intereft, 
^l**^o  ^^*'  Ihall  not  be  avoided  by  reafon  of  ufury,  or  any  corrupt  agreement 
Cro.  Jac*  between  the  obligors,  to  which  the  obligee  was  no  way  privy ;  as, 
3*»  3 J-  where  A.  being  indebted  to  J?,  in  loo/.,  agreed  to  give  him  30/. 
Velf .  47.      £q^  jjj^  forbearance  of  that  100  /.  for  a  year,  and  gives  him  a  bond 

of  60  /.  for  payment  of  the  30  /.,.  and  for  the  payment  of  the  100/. 

enters  into  a  bond  of  200  /.  together  with  B.  for  the  payment  of  * 

true  debt  of  100  A  due  from  B.  to  C\ 


5.  Of  their  Remedies  againft  each  other. 

fO  Or  per-      If  one  of  the  fureties  pays  all  the  bond,  yet  the  obligee  is  not 
hS^  rem^r  ^^on^pc^l^We  by  law  to  affign  the  bond  to  him,  but  the  furety's  re- 
'  hyytAve^  medy  muft  be  in  (r)  Chancery. 

^  fiegHsacfHittandh.    Lev.  71.     [S^u.  Whether  not  in  an  a£ltoa  for  money  paid  to  the  other's  vk  •'] 

Sid.  S9.  And  on  this  foundation,  that  there  is  a  remedy  in  equity,  it  bath 

SMt  Jf!d  ^^"  adjudged,  that  if  A.  together  with  B.  is  bound  to  C.  for  the 

Stevens.  proper  debt  of  i?.,  &c.  and  A.  pays  the  money,  and  J?,  dies,  and 

Roll.  Rep.  makes  D.  his  executor,  and  D.  in  confideration  that  A.  ^ 

/Irr  ^ke.  ^^^^^^^^  to  f^c  him  till  fuch  a  time,  affumes  and  promifes  to  le- 
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piyluffl;  this  ccMifideration  is  good,  though  D.  was  liaUe  in  •Whywu 
tmr  ooly  •.  ^^l  ^'  '•■"• 

^    *        i  at  law  as  executor,  for  mooey  pa'd  by  pbintifT^  for  the  ufe  of  teftacor  ^ 

Alfo,  it  is  held  clearly  in  equity,  that  one  furety  may  compel  Chan.  Ca. 
JBodxcr  to  contribute  towards  payment  of  a  debt,  for  which  they  ^*'  ^^ 
vtrc  jointly  bound.  120. 150* 

Therefore  it  hath  been  held,  that  if  the  obligee  fuc  in  Chan-  %VtoL%^ 
tnj  die  executor  of  one  obligor  to  difcover  aflets,  he  muft  make 
all  the  obligors  parties,  that  the  charge  may  be  equaL     But  it  is 
Bade  a  qu^re^  whether  he  may  not  fue  the  principal,  and  leave  out 
ibem  which  are  bound  only  as  fureties. 

Bat  it  is  held,  that  if  a  judgment  be  had  at  law  againit  one  « Vent  348. 
cbligor,  you  may  fue  the  executor  of  him  alone,  to  difcover  aflets^ 
kcaufc  the  bond  is  drowned  in  the  judgment. 

If  the  principal  in  a  bond,  being  arrefted,  gives  bail,  and  iVtm-^dU 
judgment  is  had  againft  the  bail,  and  the  fureties  are  afterwards  ^|^^^ 
ioed  on  the  original  bond,  and  are  obliged  to  pay  the  money ; 
Ac  fureties  ihall  have  the  judgment  againft  the  bail  alligned  to 
iheai,  in  order  to  reimburfc  them  what  they  had  paid,  with 
ittereft  and  cofts;  and  the  fureties  in  the  original  bond  are 
8ot  to  be  contributory,  for  the  bail  ftands  in  the  place  of  the 
pincipal. 


(E)  Of  the  Condition  and   Confideration  of  the 

Obligation. 

[For  the  law  on  the  fubjefk  of  conditions  of  bonds,  fee  tit. 
Ccttditiwiy  K,  L,  f^c.'] 


(F)  How  thei  Breach  of  the  Condition  muft  be 
aiSgned  and  fet  forth,  and  the  Manner  of  {>lead«> 
log  Performance,  and  in  Bar. 

npHE  ufuaLway  of  declaring  and  fetting  forth  the  breach  on  a  Cw.  Jac. 

bond  is,  that  the  defendant  ^^r  fcriptum  fuutn  obligatorium  ^^'  ^'®* 
f^lofuoftgiUatum  acknowledged,  C5*r.  and  therein  to  lay  a  place  3  ltv.  3 Jg, 
vfaere  it  was  made,  that  it  may  receive  trial,  in  cafe  it  be  denied.  ^  Mod.  306. 
Alfo,  it  is  ufual  to  fay,  that  the  bond  was  fcaled  and  delivered ;  j^gf^gf* 
hotdiis  has  been  held  not  to  be  of  necefiity,  and  to  be  cured  by  jtu'.RayiB. 
plcaiUoff  over,  the  calling  it  fcriptum  fuum  obligatorium  implying  io43« 
fo  much.    But  it  hath  been  held,  not  to  be  fufficient  for  the  plain- 
tiff to  declare  quod  reddat  ei  fo  much,  without  adding  quas  ei  debit 
^  injure  dainet. 

[The  bond  being  the  fole  foutidatidn  of  the  aAion,  the  court  Sorefty  t. 
mod  fee  that  it  is  properly  executed  5  and  therefore  it  is  matter  of  ^^^""'''gg 
fnbftance,  that  profert  be  made  of  it.     And  the  defendant  being  ,  wlir.  x6.' 
catided  to  it  by  law,  t^c  court  gn  in  no  cafe  difpcnfc  with  it.        s.  a 

But 
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Raa  ▼.  Bat  where  t  bond  is  loft,  it  is  now  holden>  thzt  the  pkititiff  may- 

BKM>km«n,  dcclarc  ifpccially,  ^*  that  it  is  loft  by  time  and  accident,"  and  with* 
iep!^Si.  out  zprofert.  An  J  where  he  has  made  zprofert^  and  the  deed 
Tottyr.  is  loft,  he  may  move,  that  the  prod^&io^  qf  a  copy  ihall  be 
K«ibitt,  u.  Qygj.^  ^r  if  jj^  have  no  copy,  tp  amend  hi^  declaration,  and  plead 
,  cr.  pf.      as  above.] 

2^1*     Matifon  V.  At)unfon>   3  Tcftn  Rep.  1 53*  n.    A114  Tee  Whitfi^d  ▼.  Fattflct,  i  Vez.  391. 

(a)  Cro.  Jac  (j)  In  an  a£tion  of  debt  for  part  of  a  debt  upon  contra6^  or  obli* 
4)9.  Cro.  jration,  the  plaintiff  muft  acknowledge  fatisfauiotf  of  the  reGdoe  ; 
AUent's?-  ^®'  there  muft  be  no  variance  from  the  fpecialty.  But  [hi)  in  deb< 
aVern.  129.  upon  two  bonds,  the  plaintiff  in  his  declaration  may  acknowledge 
(*)3Buift.    ^^  payment  of  10/.  in  part,  without  fhewing  upon  which  bond 

s^A.     Roll.  .        *'.!*•       '^   •     •  J     •  1  •      n     r  •.     ,.         -• 

Rep.  443.  It  was  paid  \  for  it  is  immaterial,  and  can  no  way  prejudice  the 
[(c)  How-  defendant.  Befide^,  the  money  might  have  been  paid  generaUy^ 
cife'the**''*  without  any  application  to  either  bond  (^). 

^aiaiiff  has  his  ele^ion  to  which  bond  to  apply  the  money.     Blofs  t.  Catting,  %  Str.  x  194*] 

Ler.  %%•  In  debt  on  a  bond  with  condition,  the  plaintiff  may  declare  g(> 

nin  s'^'f  ''^'^^'y*  ^"^  *'  *^  ^"  ^^  defendant's  part  to  fhew  the  condition^ 

the  condi-*  which  goes  by  way  of  defeafance;  and  if  he  demand  oyer,  and  dcr 

Ti^nbe'tiie-  mur,  th^c  plaintiff  (hall  have  judgment  (^). 

gal  up'>n  the 

Lee  of  it,  for  in  that  cgfe  ifie  demorrer  is  proper,    %  Bl*  Rep.  x  loS.     11  Co.  a6. ] 

Cro.  Jac.  Error  upon  a  judgment  in  debt,  upon  an  obligation  of  5oo  l,^ 
3 '5-  K.irby  ^^  ^^^^  afTigncd  was,  that  there  wa&  iiot  a  fufBcient  breach' 

\a^^v)^  alleged  ;  for  the  condition  being  ih:^t  he  fliould  enjoy  fuch  lands 

S.  c.  cited,  without  evi£lIon,  the  breach  was  aiGgned  in  the  recovery  by  veir«i 

•nd  allowed  ^j£^  '^^  ejedkmcnt,  upon  a  leafe  made  by  one  jF.,  and  doies  noc 

and  fo  in  '  ^^ew  what  title  E*  had  to  make  the  leafe,  but  avers,  that^E.  ha4 

3  Mod.  13s-  a  good  title  I  and  it  might  have  been,  that  he  had  title  from  the 

^Uv  ^*'  plaintiff  himfelf  after  the  obligation  made ;  and  therefore  he  ouglit 

botsLev.'  to  have  (hewed  a  good  and  eigne  title  before  the  leafe  made:  jSf 

3x5.  Mod.  per  cur.-^Tht  replication  is  ill  j  for  it  ought  to  [e)  comprehend  a 

^rw^d  ^^^^  ^"^  matiifcfk  breach,  otherwife  it  is  not  good. 

there  faid  by  Jones,  thar,  (ince  this  cafe,  the  ftatutes  11  Jac.  i.  €.13.  ^nd  16  ft  17  Car.  ft*  c  8.  have 
greatly  ftiengtbened  verdi^s.  («)  1  hit  in  debr  upon  a  bond  to  perform  covenants,  the  replication  muft' 
ihew  a  certain  breach  j  but  in  covenant,  it  is  foificieAt  to  afiign  a  general  breach*  Salic*  X39.  pi.  5. 
Ld.  Raymk47S* 

Saik.  140.         If  the  condition  of  an  obligation  be  to  deliver,  before  the  5th  of 

n '  ^*  6^'    7^^*»  twenty  quarters  of  com  out  of  a  fliip  into  a  barge,  to  be 

aym.  »o.  gj.Q^^gjj^  ^^  ^^  plaintiff  to  receive  the  faid  com ;  and  the  plaintiff 

afCgn  for  breach,  that  the  defendant  did  not  deliver  it  5  Jan.:  it 

is  good  ;  for  when  one  is  obliged  to  deliver,  and  the  other  to  ac« 

cept,  it  (hall  be  prefumed,  that  the  plaintiff'  was  there  bdEore  ditf 

time,  ready  to  accept  the  corn  with  his  baree. 

Sid.  307.  If  the  breach  be  afligned  after  the  aAion  brought,  it  is  ill ;  as, 

s^*"*«h"''  ^^cre  in  debt  on  an  obligation  for  non-performance  of  covenant^, 

but^he  re'     ^he  plaintiff  replied  and  afligned  a  breach  in  non-payment  of  rent 

porter  fays,    the   20th  of  June,  17  Car.  2.,   and  the  bill  was  filed  TWni. 

that  if  the     J  -  (J      2^  which  term  ended  the  14th  of  Jumg  this  was  held  ill. 

obligation  '  ^  •/  .      ' 

be  fat  f-*yrt:t:ix  0/  money,  and  the  money  become  payable  ptading  tjir  nOivDf  Uhi  oukci  the  adioii 

goo^i 


B 
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iJA,  tboe  tlie  conditiott  is  far  performance  of  coYenaAtsj  ^m^t  Cro*  SIix*  325..  4Lfon«  ^S* 
loi 


It  is  laid,  that  in  an  obligation  for  performance  of  covenants^  S'4i  jo. 
^breach  oaght  to  be  more  precife  and  particular  than  in  adliona  ^^^l^^* 
cwenantj  but  that  yet  if  what  19  material,  and  the  fubftance,  cro.ElU* 
alleged,  it  is  fufiEicicntt  as,  where  the  condition  of  an  obligation  13^* 

that  the  defendant,  a  bailiff,  ihould  not  let  at  large  any  pri* 
aneftcd,  without  licence  of  the  plaintiff  an  under-gaoler ; 

the  breach  affigned  was,  that  the  defendant  had  let  at  large 

acme,  whom  he  had  arrefted  at  IVeJlminJUry  without  li« 

\Sc.  this  was  held  fufficient,  though  the  particular  time 

^ce  were  not  fet  forth,  the  efcape  being  the  mateiial  part 
Ae  covenant  or  condition* 
tf  the  replication  be  repugnant  to  the  declaration,  it  makes  the  Crou  T«e. 
Bchration  ill,  becaufe  die  fubfcquent  pleading  falfifies  the  de-  **4-Saond*. 

tioo;  as,  if  a  man  declares  on  a  bcyid  made  i  Martit^  if  the       *   ^  *  • 
ibdff replies,  that  the  bond  was  delivered  30  Mart'tu  this  falfi* 

the  declaration ;  becaufe  it  could  not  be  made  the  firft :  fo,  if 

iqoiflder  falfifies  the  bar,  the  bar  is  vitious. 
|Ia  debt  on  a  bond>  with  condition  for  performance  of  feveral  aVent  156^ 

s,  the  defendant  pleads  quod  conditio  ejufdem  foBi  nunquam 
ruBafmtperJeipfum^  &c.  and  held  an  ill  plea;  becaufe,  for 
'  ig  ^e  bond  it  is  neceflary  for  the  defendant  to  (hew  how  he 

performed  the  condition  \  and  this  fort  of  pleading  was  never 
Btted. 
['80,  if  he  had  pleaded  performavit  omnia^  it  had  been  ill ;  for  the  1  Lfr.  ^3. 

culars  being  exprefled  in  the  condition,  he  ought  to  plead  to*I^|.^'^'S« 

particularly.     But,  if  the  condition  were  for  performance  of  cannot  Sag 

aaots  m  an  indenture,  performance  generally  will  be  a  good  conditions 

if  they  are  all  in  the  affirmative.  performed, 

'  to  a  bond  iof 

Mm  of  coveoaDti,  witbottt  oyer  of  the  deed,  which  contains  the  covenants.  R«  i  Sid.  50.  97. 

I  Vent.  37.    R.  Al.  72.— And  he  muft  xpake  a  frofa-t  in  cur.  of  the  deed,  ocherwife  it  wilt  btf 
liaaljpecial  dcxnarrsr.     R.  i  Saund.  9. 

Debt  on  a  bond  conditioned  to  deliver  goods  on  fuch  a  day  $  Lev.  145. 
defendant  pleads,  that  he  delivered  them  according  to  the  form  ^'^'  ^^- 
the  condition ;  the  plaintiff  demurred,   becaufe  he  ought  to  («\ ',  j^^^ 
'^  pleaded  exprefsly,  according  to  the  words  of  the  condition,  hs- 
he  delivered  them  on  the  day ;  and  the  court  inclined  to  that  ^^)  *s*!k. 
Bon.— — (tf)  So,  in  debt  on  a  bond  conditioned  to  pay  a  fum  ai^.  Ra^m! 
iQoney  at  i>.  fuch  a  day,  the  defendant  pleads  payment  at  the  113^-  Saik; 
fieundum  effecium  amditionis:  the  plaintiff  demurred  fpccially,  ^l[^  *' 
lofe  he  does  not  fay  where  he  paid  it :  and  it  was  held  to  be  197.  '  '^^^ 
at  leail ;  and  the  plaintiff  having  demurred  fpecially  had 
it    {b)  And  generally,  where  performance,  is  pleaded,  it 
to  be  pleaded  in  the  words  of  the  condition. 
I  [kt,  where  the  condition  of  a  bond  was,  <<  that  the  defendant  Bacbe  v. 
^  ihonli  from  time  to  time  render  a  jufi  and  true  account  of  all  n^lf**^Ss 
BMmici  received  by  him  as  treafurer  of  the  pariih  of  J?/'  &c.     ^^'  ^ 
'  the  breach  ailigned  was,  that  on  the  laft  account  fumi(hed  by 
defendant,  there  appeared  to  be  due  by  him  a  large  fum  of  " 

I  whi^h  )iip  had  not  faid  over; .  the  defendant  demurred,  be- 
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caufe  the  breach  was  not  within  the  condition,  which  was  o^y  to 
account :  but  per  curiam^  the  intention  of  the  parties,  and  fair  con* 
ftrudion  of  the  condition  is,  that  the  money  fhould  be  paid  *,  for 
to  conftrue  it  a  condition  to  ei|forcc  the  niaking  o^t  a  paper  of 
items  and  figures  is  idle  and  nugatory. 

Where  the  defendant,  being  appointed  agent  to  the  plaintiffs, 
gave  a  bond,  conditioned  for  the  payment  of  all  fums  of  monev 
by  him  received  to  the  ufe  of  the  Company;  and  the  breach  aU 
figned  was,  **  that  the  defendant  had  received  from  J.  S.  and  fc- 
•*  veral  other  p>erfons  divers  fums  of  money,  which  he  had  not 
•*  paid  to  the  Company  j*'  it  was  holden,  that  the  alBgning  of  the 
breach  in  the  receipt  of  divers  fums  from  feveral  perjonsy  was  toq 
general  and  uncertain,  and  therefore  bad. 

But  where  in  debt  on  a  bond  as  fecurity  for  a  perfon  appointed 
agent  to  a  regiment,  the  breacli  affigned  was,  *<  that  the  defend- 
**  ant  had  received  feveral  fums  of  mopey  from  the  payniafter- 
^  general,  for  the  ufe  of  the  regiment,  which  he  had  not  paic) 
*«  over  to  the  officers  according  to  their  refpeclive  proportions  ^ 
this  breach  was,  on  demurrer,  holden  to  be  well  affigned  ;  for  the 
money  was  received  from  one  perfon,  (not  from  many^  as  in  the 
lafl  cafe,)  and  for  one  purpofe,  to  pay  the  regiment ;  and  the  de-* 
fendant's  omitting  to  pay  any  part  of  it  wa&  a  breach  of  the 
bond. 

In  debt  on  a  bond  given  as  a  fecurity  for  the  faithful  fervice  of 
a  clerk,  the  breach  affigned  was,  "  that  a  large  fum  of  money, 
^*  viz,  13/.  came  to  the  clerk's  hands  on  account  of  the  plaintiff, 
*<  which  he  (the  clerk)  had  fpent  and  embezzled.^  This  breach 
)5  ill  affigned,  inafmuch  as  it  does  not  (hew  how  ^d  from  whom 
the  money  fo  embezzled  had  been  received « 

The  condition  of  a  bond  was,  **  that  the  plaintxflT  Ihould  fur- 
<^  nifh  the  defendant  with  ale  and  beer,  to  be  ufed  in  his  houfe, 
'^  at  fuch  prices^  and  that  he  ibould  take  it  of  nobody  elfe;  but 
**  might  take  his  other  liquors  from  whom  he  pleafed,  malt  li- 
•«  quors  only  excepted."  The  breach  affigned  was,  *«  that  fuch  a 
^^  quantity  of  liquors  was  drawn  and  unpaid  for."  On  demurrer, 
it  was  holden,  that  the  breach  was  improperly  affigned,  for  it  did 
not  appear,  that  the  liquors  unpaid  for  were  malt  liquors^  which 
only  the  defendant  was  bound  to  take  from  the  plaintiff. 

The  defendant's  wife,  when  fole,  gave  a  bond  to  the  plaintiff  in 
the  penal  fum  of  1200/.  if  (he  married  any  dber  pirjon  than  the 
plaintiff,  or  refufcd  to  marry  him  within  one  month  after  her  fa- 
ther's death.  She  married  the  defendant  in  her  father's  lifetime, 
upon  which  the  plaintiff  brought  debt  on  the  bond,  and  affigned 
her  marriage  as  a  breach :  and  it  was  holden  to  be  good,  (though 
it  was  infiiled,  that  (he  might  ftill  perform  one  part  of  the  con- 
dition by  marrying  the  plaintiff  afcer  her  father's  death,  as  he 
might  furvive  her  hu(band)-,  for  that  by  the  breach  of  one  of  the 
conditions  the  bond  became  abfohite. 

A  bond  was  for  the  payment  of  a  fum  of  money  by  inftaU 
ments ;  the  condition  was  for  the  payment  of  thefe  inftalments, 
without  the  worxl$  cranyof  thtm.    It  w^s  jieTertbekfs  refqWed, 

that 


|(iuttkoUtgee  might,  on  default  of  pa/^nt  of  any  of  the  mftal«> 
oeiit^  bring  his  a£tion  on  the  bond.] 

In  debt  ott  an  obligation  for  payment  ot  moneyi  C5V.  the  de«  3  Lev.  104. 
Indaot  pleads,  that  at  the  time  and  place  paratui  fuit  to  pay  the 
mooeyi  bat  that  nobody  was  there  to  receive  it ;  and  held  ill,  on 
"« general  demurrer^  for  want  of  an  obtulttfolvere;  for  the  tender 
ttilj  is  traverfable,  not  thtf  aratui. 
u  debt  on  an  obligation  by  a  mafter  of  a  (hip  againft  a  mer-  ▼«nc.  i^6. 
t,  for  the  performing  of  agreements  in  a  charter-party  j  the  ^^'  ^j^j^ 
aration  was,   tt*  ad  performationem  conventionum  ex  parte  diBi  26?  pi.  jj/' 
^atmi  Mtgajfet  fe  diHo  f>itfgijir0j  &c.     Adjudged  infuf&cient,  ^wdexit, 
want  of  the  word  ip/e^  or  ipfe  pradiSf.  mercator  obligajfet^  &c.        i),Ju^^ 

In  debt  on  a  bond  with  condition,  the  defendant  pleaded  a  coU  Lev.  55.  g^ 
ilplea,  which  was  infufficient;  the  plaintiff  demurred,  and  3^e^'7' 
judgment  without  afligning  a  breach  ^  for  the  defendant  by  T.^Cirter"" 
ding  a  defe£live  plea,  by  which  he  would  excufe  his  non«>  2Buir.944. 
bnnancc  of    the   condition,    favcs  the  plaintiff  the  trouble  ^*  ^* 
affigning  a  breach,  and  gives  him  advantage  of  putting  him- 
on  the  judgment  of  the  court,  whether  the  pica  be  good  or 
But,  if  the  plaintiff  had  admitted  the  plea,  and  made  a  re- 
ition  which  (hewed  no  caufe  of  a£lion,  it  had  been  other- 
Bat,  if  the  replication  were  idle,  and  the  defendant  de- 
,  yet  the  plaintiff  (hould  have  judgment,  without  affigning 
Dftach. 

And  in  all  cafes  of  debt  on  an  obligation  with  condition,  (that  Salk.  13S. 
abend  to  perform  an  award  only  excepted,) if  the  defendant  P^*-  "^^"^^ 
Is  a  fpecial  matter,  that  admits  and  excufes  a  non-perform-  ^^x.. 

the  plaintiff  need  only  anfwer,  and  falfify  the  fpecial  mat- 
alleged  \  for  he  that  excufes  a  non-performance  admits  it,  and 
plaintiff  need  not  fliew  that  which  the  defendant  hath  fuppofed 
admitted. 
Bat,  if  the  defendant  pleads  a  performance  of  the  condition,  Salk.  131. 
igh  it  be  not  well  pleaded,  the  plaintiff  in  his  replication  muft  p!^** 
a  breach  ;  for  then  he  has  no  caufe  of  a£lion,  unlefs  he  (hew  car:cr/' 
;indthis  difference  will  give  the  true  reafon,  and  reconcile  the  280^944. 
fe$  m  the  {a)  margin.  I**)  ^^'^  5S- 

Saund.  X02.  159.  317-    3  Lev.  17.  24.     Vent.  114.     Cro.  EI12.  320.     Ydr.*7S. 

h  In  debt  on  an  obligation  to  pay  for  what  goods  an  appren-  lev.  194. 
pBce  (hall  wafte  ;    the  plaintiff  in  pleading  need  not  ihew  what  [^  ^hepaf- 
^tke  goods  werCf  for  he  is  to  recover  the  penalty  of  the  bond :  v.^,*J°  The 

NKlKrwifie^  in  COrenant.  xercrence  is  fauiy.J 

Pkadiqg  the  breach  of  a  condition  of  a  bond,  eo  quod  it  was  Saund.  nfi. 

Utotpaid,  {5V.  is  a  good  affirmation;  as  in  avowry,  isf  quia  the  aVeouiyi, 

*"rot  vas  arrear^  is  good ;  fo,  in  all  ajfumpfiis  on  collateral  pro-  *''*  ^^^' 
fufes  to  pay  on  requeft,  licet  fuch  a  day  and  place  he  requefted^ 
isan  affirmation,  and  traverfable. 

Pleading  a  bond  by  a  tejtatutn  exifiit  is  not  gqod,  though  it  be  «  Lav.  n. 

^ z Ucin atria pfvkt.  75    Satioi. 
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"  he  entered  in  biu  vni^  i 

_  °  pfcading  the  articles  on 

Afr  ^         ^*- —  ^^^BipaaA ;  for  perhaps  he  mq 

*  ""  '  of  which  advantage 
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then  pleadsy  that  dM 

nt  on  his  part  to  be  p( 

^^  inkntute  by  the  defei 

'  at  large  wA^rwrf 

in  the  indenti 

demurs*    Itn 
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ar  at  ^.a.    tt  3i  cti«^  ani  iiew  an  award  mad 

•■^    -    is^  t    .*c-^.<'  T»  Acw  i  jnrjifi  cxMcof :  fo,  here^  wh 

i  .r.---it  «cji.tfv  3atae  «tt  w  cavcKuis  in  the  indentw 

^   -  -..:u    -.^  L  '••c  iSir  y  Aew  ae  covenants,  but  likewi 

— -'  -  s^a^-    =  ^"^=^3.    -^  «»i«^^i^aBr- and  judgment  W 

-=i    -•   -=   --^-t'-f  «r:;rjur  anr  ,tii£cT2!tT.     And  the  reafi 

.^r-:>  J  X*       ;.  wTst  :aL  ^sMmant  iwisTs  the  indenture  in 

.--•.  -»    — *   --^   ^-"^  «=  a«  comertants  therein,  on  oy 

..^..    -.   -.j^r^-r^  *  su;c  rar  «  :ie  fj)  |Jea}  and  it  then 

^ :-j«r?  r-  2tf  iMnv  aat  !k  hath  pleaded  a  fal 

-...^  .;:^   ^^   ^ic-  jr  JWEmscic  i^pmi  the  ir«th  of  that  whic 

-    .^   :    .^  -=^r  -   r::  -:rr  imicOTBre  vhidl  he  himfcif  hM 

'-ur     iT^  x:  -ic  71  .iir^if  need  not  (hew  any  mal 
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^  jt  smiiiSDtt  CD  cxhSNt  an  inventOTY  ( 

-•c-.  is'  -v:  Jidk  a  iay^  it  is  not  enough  far  tl 

-•  rrj:  nae  was  bo  court  held,  but  he  mu: 

wTa-  3«  scufr;  fer  he  muft  (hew  that  he  hs 

-  ^  «:  is?  **t  toward  a  performance*     So,  i 

-  ,-  -.  •-.  r  ▼^^  3r  *rr  a  i»«  Qsr,  «/.  by  which  the  oblige 

^  ^    .  -  •  .  ;:^'  *--c  «  o»»«i3Ci  it  is  not  enough  for  the  dt 

^  .   ^-  -  -^jk»  nac^wncctcofoiant  was  fued  out,  but  h 

y-.-    -.'-j^  '^-2^  *t  m»  tatmieadf  at  the  day,  and  no  writ  c 

^-^.^  ^-.i.  -^v^a-  utfst  Jttik    &N  if  the  condition  were  to  pay  mone 

V    ^  ^  A  *  cscaji  mnr  ami  pbc=,  it  is  not  enough  for  the  de 

-wxl^^isu  .V  ^'  -  3>it  at  «ii5gcc  cane  nor,  without  fayii^  that  h 

ist  ^^-'^  35^:''  »£  afccd,  C5V- 

'^f  «^  —  ^^'Jt  ^  1— i  <gw>^"^T*^  ftrthe  payment  of  a  certain  ftm 

«1    C-.  ^je\  >-sc&a^:r».:ir*Kadattpfcadcd,thatbyartid^ 

psuacui^  her  fiAcr,  and  the  defendant^  the  in 


^lereftof  tkt  tttOney  ^as  to  be  paid  to  one  of  the  ilii^ers  upon  an 
^trat  wUch  had  happened :  but,  as  the  plea  did  hot  nliege  the 
fnokt  of  the  intereft  accordingly,  it  was  holden  bad.] 
Ja  debt  on  a  bond,  the  defendant  may  have  feveral  picas  in  bar;  Silk.  i?d. 
if  the  plaintiff  fue  as  executor,  the  defendant  may  plead  the  f,f^^^'^5w 
'  of  the  teftator  for  part,  and  for  the  tefidue  the  reledfe  of  aaof  4^^  j 
plaintiff;  fo,  he  may  plead  payment  as  to  part,  and  as  to  the  Ann.  c  i6. 
an  acquittance.  7^ti:!l. 

t»  pksd  double :  therefoire,  mhtrt  the  tonditloil  Was  to  marry  on  rrqaeft,  tton  tfi  foBum^  %tii 
nft^ii^  weie  aito^cd  lO  be  pleaded  together.  Dunn  v.  Vacher,  2  Str.  908,  So,  non  eftfaSuth^ 
df-herge  hy  hankruptcy*  Atkiofon  v.  Atkinfooy  //•  871.  Bat  not^  ffon  tffa&um^  m^Jcl'v'n 
ii  AmoM  V.  Baas>  2  LI.  Rep.  993. ;  otjetwt pcft  diem^  Fox  ▼.  Chandler^  Id»  90.5. ;  or  non  </l 
ii  aad  a  tender  as  to  j>art.    JenJciilt  v.  Edwards,  5  Term  Rep.  97.] 

h  debt  on  an  obligation,  if  not  guilty  be  pleaded,  and  there  be  Voy^^Si 
li£l  for  the  plaintiff,  it  is  aided  by  the  16  ts*  17  Car.  2.  ^*  8.  ^"*'  ^''** 
mfe  being  an  ill  plea,  and  a  falfe  one,  the  plkintiff  ought  to  2  Jon.  184. 
hisjodgment,  both  becaufe  of  the  badnefs  of  the  plea,*  and 
its  faifehood.     But,  had  the  verdict  been  for  the  defendant, 
the  plaintiff  ihould  have  judgment,  becaufe  the  declaration  is 
anfwered  by  the  plea. 

debt  on  a  bond  conditioned  for  the  payment  of  105  /.  the  de-*-  dro.  Jac 
mt  pleads  payment  of  100/.  fecundum  formam  efficium  condi'-  5^5-  Cro. 
;  tne  plamtitr  replies,  mn  folvit  pr^dtEl^  105  /.;  this  is  an  im-         ^ 
iffue  not  aided  by  the  (l^ute ;  for  the  plaintiff  has  not 
rei&d  the  fame  payment  that  is  in  the  defendant's  plea* 
a  debt  on  an  obligation,  the  defendant  pleads  payment  of  50/.  Cra*  Jac* 
Jwm  II  Joe*  according  to  the  condition  ;  the  plaintiff  replies,  549-  ^^^* 
mn  f^vit  50  A  pr^tdiB.  i/^ytug»  anno  11  Jupradicl.^  quas  ad 
diem  folviffe  debuijfety  i^  hoc,  &c.  the  verdift  found,  quod 
tfoknt  pradif}.  14  Juniij  prout  the  defendant  had  alleged*    The 
ion  here  was,  that  no  iffue  was  joined ;.  becaufe  they  do  not 
in  the  time  the  money  was  paid.     But  the  word  Auguji  was 
Iged  to  be  plainly  furplufage ;  For  when  ho  faid  quod  nonfolvit 
\  14  iC^,  it  is  a  fufficient  traverfe,  without  the  word  Auguji; 
AuguJI  is  plainly  repugnant  to  the  word  prtedi^.f  for  pradi^. 
to  Juntf  and  fuch  furplufage,  being  a  repugnancy  to  what 
before  material,  was  idle  and  void. 
•If  one  declared  on  a  bond  made   i  Martii,  if  the  plaintiff  Cro.  jac. 
ft  that  the  bond  was  delivered  30  Martii,  this  falfifies  the  *^J*  s*"**^* 
nation,  becaufe  it  could  not  be  made  the  firft,  and  is  there* 
^  vitioas. 

^ladebt  on  an  (a)  obligation  the  defendant  cannot  plead  nihil  HuA.  331^ 

"^  but  muft  deny  the  deed  by  pleading  mn  ejl  faBum;  for  n^?s*  Wd 

fealof  the  party  eontinuingi  it  muft  be  diffolved  iaiigamini  onage^oeral 

^dg^nr^  demurrer. 

Aoonymoufy 
xo.]  Bat,  if  the  debt  be  due  by  iimple  coiitri^b^  tbed  he  ttaj  plfll^  ^  Mi^  ;  for  it  doet  ao€ 
ihat  there  is  any  debt  continuiog.    a  inft.  65 1  •    Hob.  s  18. 

the  plea  of  nm  ^.faBum^  only  queftions  of  fa&  can  arife«  c««ttfi  r. 
^^leiefore  the  condition  is  void  in  law^  the  defendant  iboukl  p^?^*!!^' 
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TigoCi  cafe,  pray  oyer,  and  demur,  ^  the  illegal  condition  appears  upon  t 
Tho^'  fon*    ^^^^  ^^  *^  *  ^  "°^*  plead  the  fpccial  matter  to  avoid  it. 

¥.  Leachi  z  Salk.  675. 

Coiborne  r.       Hence,  if  a  bond"  be  given  for  a  gamitig  debt,  the  ftatute  thou 

Stockdaie,     )^  pleaded.     And  in  fuch  pJea,  the  defendant  fhould  fct  out  tl 

Hinton  v!*    g^mc  played  at,  and  conclude  contra  form.  Jlat.  that  the  court  m 

koffey>        fee,  that  it  was  within  the  ilatute«     So^  in  pleading  fimony  * 

3 Mod.  35.   ufury,  the  firooniacal  or  ufurious  contract  muft  be  (hewn. 

Winch  ▼.         If  the  defendant  has  paid  the  money  before  the  day,  he  ma 

^rdon»        tQ  debt  on  bond  conditioned  to  pay  at  a  day  certain^  plead  y^vi/  i 

sG.  I. Bull,  ^^^i  ^"^^  g^ve  in  evidence  payment  before  the  day,  as  he  could  oi 

y^:V*  174.   pledd  it:  for  if  the  defiendant  were  to  plead  payment  before. d 

day,  the  iiTue  would  be  immaterial,  as  it  would  dill  leave  tl 

prefumption  open  that  there  might  be  payment  at  the  day.    Ai 

therefore  a  di^rence  is  to  be  obfcryed  between  pleading  where  d 

condition  of  a  bond  is  to  pay  at  a  day  certain^  and  where  at  orhefr 

fuch  a  day :  for  to  the  (iril,  tlie  defendant  may  only  plead  paym 

at  the  day^  for  the  reafon  now  given  \  beGdes,  that  the  performan 

Tryoa  v»      of  a  condition  ought  to  follow  the  terms  of  it :  buyto  a  bond  pai 

Ctrter,         able  at  or  before  fuch  a  day^  the  defendant  may  plead  payment! 

Fietc'hc«?v*  fi^^  ^^^  ^^h  ^^^  *^  **  within  the  condition.      And  therefore  wht 

Henmng-*    it  was  fo  pleaded,  and  the  defendant  demurred  to  it  as  an  imm 

too, » Burr,   terial  iflue,  the  court  over-ruled  the  demurrer,  and  laid  downd 

Rep!»iaf*  rule  to  be,  ''That  where  the  defendant  pleads  performance  1 

s.  c.  *'  the  condition,  the  plaintifFmuit  jifltgn  an  abfolute  breach,  thou] 

*<  it  is  not  neceii*ary  where  he  pleads  a  collateral  matter,  as, 

<^  releafe  ;  and  that,  therefore,  where  the  defendant  had  pleadi 

^^  payment  before  the  day,  the  plaintiflF  fhould  have  replied,  th 

**  the  money  was  not  paid  at  the  day  mentioned  in  the  plea,  fl 

«*  at  any  time  before^  on^  or  after  that  day." 

Underhill  t.       But  a  tender  and  refufal  of  principal  and  intereft  at  a  fuU 

Mtrtbews,    quent  day  cannot  be  pleaded  in  bar  under  the  ftatute,  as  not  bcii 

C.B.'Boii.  within  the  equity  of  it;  for  fuch  conftruAion  would  be  prcjuJ 

N.P.  17X.    cial,  as  it  would  empower  the  obligor  at  any  time  to  compel  d 

obliece  to  take  his  money  without  notice. 

Sdirdy  T»  A.  gave  B.  a  bond  to  fecure  an  annuity,  and,  before  any  ps 

jin.«ad,       ment  became  due,  Ai  lent  B*  a  fum  of  money,  on  which  it  w 

^9*'599«     sgr^^^i  ^^^^  ^*  (hould  retain  the  payments  of  the  annuity,  as  th 

became  due,  till  that  fum  was  difcharged ;   then  B.  became 

bankrupt.   The  agreement  to  retain  was  holden  to  be  a  good  pi( 

to  an  aftion  on  the  bond  by  ^.'s  affignees  for  the  payments  aeon 

ing  after  the  bankruptcy;   fuch  agreement  and  retainer  beii 

equivalent  to  a  plea  oifolvii  ad  diem. 

1  Burr.  4.34.  ^     If  no  intereft  has  been  paid  on  a  bond  for  twenty  years,  it  to 

c7^d'°^*  *^^  ^  ^^^  prefumed  to  be  fatisfied ;  and  in  fuch  cafe  the  dcfcw 

1^^    "'     ant  may  plead  yj/r//  ad  diem,  and  rely  on  the  prefumption.    I^ 

1  Term       Raymond  indeed  left  it  to  the  jury  on  fixteen  years,  where  tho 

lief.  t'jQ.     ^gyg  circumftances  to  fortify  the  prefumption.    But  without  at 

circamftances  a  period  of  nineteen  years  and  a  half  has  bee 

holden  infufficient*  ^ 
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Toal>oncl  of  thirty  years  (landing  the  defendant  plezdcd  folvk  Morelandv. 
«/&«,  and  relied  on  the  prefumption:  the  plaintiff  in  anfwer  |*"g*^ 
cobU  only  prove  payment  two  years  after  the  time  mentioned  in    ^'  ^** 
the  condition,  but  gave  no  evidence  of  any  receipt  or  demand  for 
twcntf-cight  years  paft.    The  Chief  Juftice  was  of  opinion,  that' 
,  tliis  plea  of  payment  at  the  day  was  to  be  taken  as  (lri£^ly  in  this 
'  ca&,  which  went  only  upon  the  prefumption,  as  in  any  other  cafe ; 
and  the  plaintiff*  having  falfified  the  plea  by  ihewing  a  payment 
of  inicrcft  two  yfears  after,  it  was  not  fufficient  to  fay  the  other 
ttcnty-cight  years  were  enough  to  let  in  the  prefumption ;  be* 
canfe,  to  take  advantage  of  that,  the  defendant  (hould  have  pleaded 
ifon  the  ad  for  the  amendment  of  the  law,  that  he  paid  the 
Bx>ncy  after  the  day^  in  which  cafe  it  would,  have  been  with  him 
Bpon  the  evidence- 
To  debt  on  a  bond,  the  defendant  pleaded  folvit  ad  diem,  and  Searfe  t* 
tdied  on  the  prefumption  of  non-payment  of  intereft  for  twenty  V*^  ^*^ 
jcars:  the  plaintiff  offered  in  evidence  an  indorfement  on  the  back  "su.  8*16. 
rfthe  bond,  being  a  receipt  for  intereft  on  it  ten  years  before  the  »  Ld.Raym. 
■cfumption  accrued.     This  evidence  was  refufed  bv  the  Chief  '37«>«  S«  Ct 
nftice,  on  the  ground,  that  it  was  the  a£i:  of  the  obligee  him- 
elf,  and  fo  inadmiflibie.     But  the  cpurt  granted  a  new  trial,  for 
^  was  proper  evidence  to  be  left  to  a  jury,  whether  the  indorfe- 
tttntof  the  receipt  of  the  money  had  not  been  made  with  the 
Vity  of  the  obligor,  it  being  the  conftant  pra£):ice  foi  the  obligee 
indorfc  the  payment  of  intereft,  and  that  for  the  fake  of  the 
j'^iigor,  who  is  fafer  by  taking  fuch  an  indorfement,  than  by  tak- 
a  loofe  receipt.    On  a  new  trial  the  evidence  was  admitted, 
the  plaintiff  recovered. 
But  in  burner  v.  Crifp,  B.  JR.  HiL  14  G.  2.  the  Chief  Juftice  re-  aStr.  827. 
'  fcfcd  to  let  the  indorfement  of  a  receipt  of  part  of  the  bond,  made  ^  ®"'""  ^• 
rftcr  the  prefumption  had  taken  place^  be  given  in  evidence ;  for  ,  BtnuSi, 
jtbt  it  differed  from  the  above  cafe,  where  the  indorfement  ap-  6.  R.  434. 
geared  to  be  made  before  it  could  be  thought  neceffary  to  be  made  *  ^?**"  *°'' 
.Bie  ot  to  encounter  the  prefumption.  fccms  to 

■K  been  admitted,  thongh  made  after  the  prefumption  had  taken  place.  But  in  Glyn  v.  Bank  of 
*BF>a^  1  Vez.  43.  Lord  Hardwicke  took  the  fame  diftin^on  as  was  done  in  the  prefent  cafe.  In  a  copy 
-fiSika  Cefu  efE'vU.  152.  (where  this  cafe  is  alfo  reported),  formerly  in  the  poifeflion  of  the  late  Mr. 
J*Wil(ao,  but  now  in  that  of  Mr.  Nolan,  the  editor  of  Strangers  Reports,  it  is  ftated,  chat  "  at  the 
.  Stiings  after  Micliachnas  term  at  Weftminfter,  6  Geo.  3.9  Lord  Camden  faid,  be  was  never  much 
pka&d  with  the  determination  of  Searle  v.  Lord  Barrington ;  however,  he  fiud,  it  was  law.** 

Where  the  plaintiff  (hewed  two  writs  of  teftatum  capias  fued  out  Moyle  v. 
%  him  before  the  twenty  years  run,  but  not  ferved,  becaufe  dc-  ^^^  ^PV 
fadant  could  not  be  found  \  Lord  Mansfield  faid,  there  was  no  i„ ,  Term 
froand  for  the  prefumption«]  Rep.  27 1 . 

If  the  condition  of  an  obligation  be,  that  the  defendant  (hall  Carth.  3750 
difcharge  or  acquit,  or  free  the  plaintiff  of  or  from  fuch  a  bond, 
5^  tent,  or  adion,  or  from  any  other  particular  thing  afccrtained 
tt  the  condition,  there,  the  negative  plea,  non  damn'tficaius,  is  not 
pod)  becaufe  the  defendant  hath  undertaken  to  do  an  a£l  in  dlf<- 
«»fgeof  the  plaintiff;  but,  where  the  condition  is  only  to  free, 
^  to  difcharge  or  indemnify  the  plaintiff  from  any  damage,  or 
*Dfti  or  trouble  which  fluli  or  may  happen  by  reafon  of  fuch 

V«L,V.  N  bond. 
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bond,  rent,  or  aclion,  or  other  panicular  thing  therein  tnen« 
tioned  j  in  fuch  cafe,  the  negative  plea  is  fufficient,  becaufc  it  doth 
not  appear  that  any  damage  hath  happened  to  the  plaintifi*;  and 
if  no  damages  have  happened,  then  it  is  impofliblc  that  the  de- 
fendant ihould  (hew  in  the  afnrmative  the  manner  how  he  had 
freed  or  difcharged  the  plaintiff  j  therefore  it  lies  on  the  part  of 
the  plaintiff^  by  way  of  reply,  to  (hew  wherein  he  was  damnified. 
Ho11«o4t.         [To  debt  on  bond  to  fave  harmlefs,  the  defendant  can  only 
*^j}!^  g   plead,  cither  that  he  has  faved  the  plaintiff  liarmlefs,  or,  that  if 
*    '  *      'he  has  received  any  injury,  it  was  through  his  own  default. 
Whtfer.  Where   the  defendant  pleads  tliat  he  has  fived  the  plaintiff 

^StTTs  harmlefs,  he  (hould  (hew  hiu  he  has  done  fo.  But  as  the  faving 
harmlefs  is  the  fubdancc ;  and  hoiv  matter  of  form,  the  plaintiff 
muft  take  advantage  of  this  defe6l  in  the  plea  by  fpecial  de- 
murrer. 

Sec  further  tit.  Covenant,  Vol.  IL  83,  and  tit.  Set-of,  infraJ^ 


DflSces  ann  £)fficer0. 


(A)  Of  the  Nature  of  an  Office,  and  the  feveral 
Kinds  of  Offices. 

(B)  Offices,  by  what  Authority  created. 

(C)  Who  hath  a  Right  of  granting  or  affigning  an 
Office :  And  herein  of  one  Office  being  incident 
to  another. 

(D)  Of  the  Grant  of  Offices  by  Ecclefiaftical  Perfons. 

(E)  Of  the  Ceremony  reqtiifire  to  a  complete  Cre- 
ation or  Grant,  and  of  the  Oaths  required  by 
Stviiute. 

(F)  Of  the  Offence  of  Buying  and  Selling  an  Office, 
and  wliat  Offices  are  prohibited  to  be  thus  dif* 
poled  of. 

(G)  What  Remedies  a  Perfon  having  a  Right  to  ail 
Office  muil  purfue,  to  be  let  into  the  Enjoyment 
of  it,  and  how  a  Difturbance  is  puniihable. 

(H)  Of 
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(H)  Of  the  Nature  of  Offices  as  to  their  Duration 
and  Continuance:  And  herein  of  their  being 
grantable  in  Fee,  for  Life,  Years,  at  Will,  and 
Reverfion. 

( I )  Offices  by  whom  to  be  executed,  and  who  are 
incapable  thereof. 

(K)  Of  the  Manner  of  executing  them :  And  herein 
of  Offices  that  are  incompatible,  and  where  an 
Office  may  be  executed  by  two  or  more  Perfons. 

(L)  Of  the  Execution  of  an  Office  by  Deputy : 
And  herein  of  Superiors  being  anfwerable  for 
their  Deputies. 

(M)  Of  the  Forfeitures  of  an  Office. 

(N)  Where  for  Corruption  and  oppreffive  Proceed* 
ings  Officers  are  punifhable:  And  herein  of 
Bribery  and  Extortion. 


(A)  Of  the  Nature  of  an  Office,   and  the  fevcral 

Kinds  of  Offices. 

IT  is  faid,  that  the  word  officium  principally  implies  a  duty,  and  Cartb.  47?. 
in  the  next  place  the  [a)  charge  of  fuch  duty  j  and  that  it  is  ^"^f^'f  ^f*^* 
2  rule,  that  where  one  man  hath  to  do  with  another's  affairs  truft,  and 
againft  his  will,  and  without  his  leave,  that  this  is  an  office,  and  therefore  the 
lie  who  is  in  it  is  an  officer.  ^^x^l\  ^  e 

3  J  ac.  I .  c.  5« 
eoads,  that  no  popiih  reairant  /hall  exercife  any  office  or  charge*     5  Mod.  431* 

There  is  a  difference  -  between  an  office  and  an  employment,  a  Sid.  14*. 
every  office  being  an  employment ;  but  there  are  employments 
which  do  not  come  under  die  denomination  of  offices ;  fuch  as 
an  agreement  to  make  hay,  plough  land,  herd  a  flock,  ^r.  which 
differ  widely  from  that  of  fteward  of  a  manor,  ^c. 

By  the  ancient  common  law,  officers  ought  to  be  honefk  men,  a  inft.  32. 
kgal  and  fagc,  {5*  qui  melius  fciant  V  pojjint  officio  illi  inUndere;  45^- 
and  this,-  fays  my  Lord  Cokc^  was  the  policy  of  prudent  antiquity, 
that  officers  did  ever  give  grace  to  the  place,  and  not  the  place 
:  only  to  grace  the  officer. 

Officers  are  diilinguiihed  into  civil  and  military,  according  to  Carth.  479. 
'  tltt  nature  of  their  feverai  trufts. 

N  ^  Offices 
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OSccs  2Te  diftingulflicd  into  tfaofe  which  are  of  a  publick,  and 
vhich  aic  of  a  prirate  nature.     And  herein  it  is  (aid,  that 
man  is  a  pnblick  officer,  who  hath  anj  doty  concerning  the 
p:iblick  I  2r.i  he  is  not  the  lefs  a  publick  officer,  where  his  aatho- 
ritr  IS  Gorged  to  narrow  limits ;  becaufe  it  is  the  duty  of  his 
c^ice,  ^ind  the  nature  of  that  duty,  which  makes  him  a  publick 
oJIccr,  and  not  the  extent  of  his  authority. 
i  34.  '52.       It  hath  been  held,  that  the  commiffioners  for  purging  cof- 
porarlons   could  not  take   notice  of  or  remoTe  an  attorney  of 
£ra! -Z    ^  ccurt,  it  net  being  a  publick  office  in  which  the  government 
Fj^  « crfk.  wis  coacemed. 

5  Vni  «ri.  It  hi^h  been  doubted  whether  the  Cenfor  of  the  College  of 
Sf^^  *^^  PhT^cizns,  be  fuch  an  officer  as  is  compellable  to  take  the  oaths 
rt^lK^    prcicribcd  br  the  ftitute  25  Caf.  2.  r.  2.  it  being  urged,  that  the 

«2C^  ^^^  infpeclicn  of  medicines  was  of  a  private  nature  ) 
i  &^  no  cSccs  were  within  the  intent  of  that  ftatute,  but  fuch 
2S  relate  tc  the  rercnue,  or  to  the  confervation  of  the  peace  ;  and 
t^ar  paniculir  powers  created  for  particular  purpofes  were  dot 

9  O.  t*.  Alfcs  c flees  arc  ditlinguiihed  into  ancient  offices,  and  thofe 

'-'^  *-^  wifscli  aie  cf  j^  new  creation.     And  herein  it  is  obfervable,  that 

i  V*L.  *jc  cx^"-int  u:i^  hath  not  only  fan£lified  the  firft  eftablifliment  of 

iv*.  v>jk  f^:\  irtcirrt:  c^nices  as  have  exilted  time  out  of  mind,  but  alfo 

c-v  ir^  >.;->_  TT^fcri'Sei  ai:J  fcttfcJ  the  manner  in  which  they  have  and 

^^•^r.*rTw  *rr  r^  cv^-:iaiie  to  exift,  in  what  manner  to  be  exercifed,  how  to 

<-.^  *  n.s«  )«  1^  ff'  ^ir.r'KV'T^  )»ftJi  HMve  KiT^ontj  duB  tbe  ad  that  creates  him,  or  fome  fubfrquent 
«:^  it  *T  if-^'  <aAJ:  {-«<  ^js^  »ar  ke  cia(»:t  pidcribe  as  an  officer  at    common  iaw  may  do. 

T!tc:?  b  a:.o  another  diftindion  of  offices  into  fuch  as  are  ju- 
c  vu!.  a:^3  :uvh  as  are  minifterial  offices  only ;  the  firft,  relating  to 
the  jtoniI:::;tratJ.Ni  of  jufticc,  or  the  a£lual  exercife  thereof,  muft 
l<  cTcctised  by  perfons  of  fufficient  capacity,  and  by  the  perfons 
th;r:r.u\r«  to  whom  they  arc  granted ;  and  herein  alfo  ancient 
and  cuilom  moft  govern* 


(B)  OiHces,  by  what  Authority  created. 


1*  t>S  l*,V 


TIIF.  king  IS  the  unircrfal  officer  and  difpofer  of  juftice  within 
taU  realm,  from  whom  all  others  are  faid  to  be  (3)  derived; 
•  V  V  i^.A*  ^^^^  ^,^^^  j^ ,  cannot  create  any  new  office  inconfiftent  with  our 
v^  '^xc*    cvniHiution,  or  prejudicial  to  the  fubje£b. 


%.v*  Us*  A»  ^ 


» ;iw  S.  .^*  *^;'  <*  -  '  t\^i  irav  r^ot  or  nominate  to  the  office,  hot  hath  not  the  office  in  him  to  ole 
x^•^v,^,,^.    cV  I.  .  5*  &»    aVcai»i7a%    [1  H.  7.  29.   Plowd.  s^i.    »Bulft.4.     800.55.  b.J 

»  ^.^K  i  ,^  Tlicn*  are^  three  things,  fays  my  Lord  Cote,  which  have  fiair  prc- 
tt'Pvcs,  yci  arc  mifchievous  J  ly?.  New  courts  j  id,  New  offices; 
3./,  New  corporations  for  trade.  And  as  to  new  offices,  either  in 
courts  or  out  of  them,  thefe,  he  fays,  cannot  be  erctlcd  without 
«v^  ot  parliament  i  for  that  under  the  pretence  of  the  common 

good. 


iSMttti  atia  SD^ttttt.  i8i 

food,  thtj  are  exercifed  to  the  intolerable  grievance  of  the  fub* 
jc£t. 

An  office  granted  by  letters  patent  for  the  fole  making  of  all  Ton.  15 r- 
bills,  informations,  and  letters  miffive  in  the  council  of  rori,  was  Jf  ^1^***  "' 
held  unreafonable  and  void.  ^ 

One  CAute  petitioned  the  king  to  creft  a  new  ofEce  for  regifter-  Co.  116. 
iDg  all  ftrangcrs  within  the  realm,  except  merchant  ftrangers,  and  *"?^*^T^* 
to  giant  the  faid  office  to  the  petitioner  with  or  (a)  without  a  fee ;  cited  to  this 
and  it  was  refolved  by  all  the  Judges  at  Serjeants' Inn,  that  the  purpofe. 
eredion  of  fuch  new  offices,  for  the  benefit  of  a  private  man,  was  W  ^*.  Jj^* 
againft  all  law  of  what  nature  foever.  clearly,  that 

in  the  cooAitation  of  a  new  office  or  officer,  it  is  not  oeceflary  that  sn  aooual  or  cafiial  fee  ihould 
K  firft  be  aimexed  to  fuch  office.     Moor,  809. 

King  £.4«  by  his  letters  patent  bearing  date  ioO&*  anno  15.  4lnft*  ^oo* 
of  his  reign,  reciting,  that  whereas  there  was  no  office  of  the  \^\^l^^ 
Chancellour  of  the  Garter,  that  there  ihould  be  fuch  an  office  of  Bi&op  of 
the  Chancellour  of  the  Garter,  and  that  none  Ihould  have  it  but  the  Saii/bury*i 
Bifliop  of  Sali/hurj  for  the  time  being,  wUled  and  ordained,  that  ^'J*;  5^^[» 
Ricbard  Beauchampj  then  Bifliop  of  Salj/buryy  ihould  have  it  for  his  [The  qaefl 
life,  and,  after  his  deceafe,  that  his  fucceffi)rs  (hould  have  it  for  ever.  t»on,  accord- 
And  amongft  divers  other  points  it  was  refolved  unanimoufly,  "i  whlH* 
that  this  grant  was  void  (b) ;  for  that  a  new  office  was  ere£^ed,  tber  the 
and  it  was  not  defined  what  jurifdidion  or  authority  the  officer  B'^op  o*" 
ihould  have,  and  therefore  for  the  uncertainty  it  was  void.  jj*j^  ^^J^^ 

this  grant,  by  fucajfim^  foch  a  title  to  the  office,  that  he  ought  to  be  admitted  to  it  >  It  appeared,  that 
Beauchamp  accepieJ  the  office,  cxecoted  it,  and  dird  bifliop  o(  Salifbury  in  the  iid  year  of  Ed  4th.  : 
but  there  w^  np  piDof  extant  of  any  fucceedip ^  bilhop  of  Sali£bury  being  admitted  to  t)ie  office,  but  tha 
lyings  of  England,  one  after  another,  had  appointed  chancellours  at  their  pleafurp.  The  three  judges  to 
vbiNB  tha  matter  was  referred,  viz.  the  Ciiief  Juftices  Flemming  and  Coke,  and  the  Chief  Baron  Tan- 
fieM,  agreed  in  opinioa,  and  fo  reported  to  the  king,  that  the  biihop  by  Juccejjiion  had  no  titJe  to  the 
office,  frst  two  realbns :  i(t,  Becaufe  the  patent  originally  was  void  as  to  the  appoiatoxnt  of  any  fuc- 
ceediog  biihop  to  the  office,  for  Beauchamp  took  the  eftate  for  his  life  in  the  office  in  his  natural  capa. 
city,  not  in  his  politick  capacity ;  fioce  if  it  had  happened,  that  he  had  \^cn  removed  from  the  bi(hqp- 
nck  of  Saliibury,  yet,  in  refpeA  of  the  eaprefs  limitation  to  bim  for  his  life,  he  mud  have  continued  in 
th«  offi.e,  and  bis  fucceflbr  in  the  fee  could  not  have  taken  it :  then  the  confequence  is,  that  he  did  not 
t;k:  an  inheritance  of  fucceffion  in  the  office  ;  and  he  could  not  take  in  his  natural  capacity  for  life, 
and  al(b  in  his  politick  capacity;  nor  could  the  grant  enure  by  fuch  a  fradion.  •  Wherefore  they  aU 
thought  the  grant  void  as  to  the  fucceifion.  The  other  reafon  was,  becaufe  there  had  been  no  ufe  qr 
ezsxcif-  of  this  office  by  any  fucceeding  bi&op  of  Salifbury.— But  this  ftate  of  fadts,  from  which  the 
abov:  judgment  was  formed,  does  not  feem  to  be  corred  j  for  in  truth,  this  office  was  enjoyed  and  ex- 
ecuted by  biffiops  oi  Saliibury  from  the  time  of  the  above  grant  to  Richard  Beauchamp  to  the  reign  of 
Edward  6th.  Upon  the  Reformation  of  the  order  by  that  king,  his  ftatutes  wholly  leave  out  the  eccie- 
(jifticks,  and  appoint  that  the  office  (hall  be  executed  by  one  of  the  knights  companions,  and  from  thjt 
time  till  the  leign  of  C.  z.  it  remained  in  the  hands  of  laymen.  It  appearing,  boweverj  that  there  were 
fever^l  charters  granted  to  the  fee  of  Sahlbury,  particularly  one  in  the  4th  of  Elzabetb,  which  confirmed 
chaiters  of  Qoeen  Mary,  King  Henry  8th,  and  Henry  7th,  and  alfo  another  in  the  4th  of  Car.  i,  in 
which  laft  the  letters  patent  of  £.  4.  are  recifed  totidan  verbis^  andexprefsly  confirmed,  the  pretenfions  of 
the  fee  of  Saliibury  to  the  office  were  revivpd  in  th^  laft- mentioned  reign,  and  the  claim  W4s  agitated  in  a 
chapter  of  the  order,  but  the  troubles  which  ihortly  afterwards  followed,  prevented  a'decifion.  The  claim, 
however,  was  renewed  foon  after  the  Reftoration,  and  at  a  chapter  of  th(  order  m  zx  C  ^r.  z.  was  allowed 
on  the  ground  of  the  above  grant  It  was  declared,  rhat  the  Biihop  of  Sarum,  and  his  fucceflfois  for  ever 
&0'jld  have  and  execute  the  office  of  Chaavellour  of  the  moft  nQble  <irder  of  the  Garter,  and  receive  and 
cojoy  ail  the  ixgh'.s,  privileges,  and  advantages  thereunto  belonging,  immediately  upon  the  firft  vacancy. 
4ikmo;e*s  Inaitution,  &c.  of  the  Garter,  c.  8.  ^  z.]  (b)  So,  if  the  king  grants  an  office  by  the 
pame'of  an  office  cur- ftodU  inJe/j^aantibus,  and  it  appears  to  the  court  to  be  oew«  the  grant  is  void« 
§£•4.  lOt     2  Sid.  i4X» 


N? 


Th« 


14l«4 


tnn  Of&ttvg, 


r^  ;irr  3smat  grant  to  any  perfon  to  hold  a  court  of  tquir 
-  .  \ncu^  he  mskj  zt^mt  r«r-i£«  pladta  ;  for  the  difpenfation  of 
Ti^zT  J  1  rscL*i.  mxi  committed  to  the  king,  and  not  by  him  to 
^mrr.ii.'n  wiiii  any  crhgr^  except  his  Chancellour. 

:::i  '"^  .  *i  -zi  '— :J.::  i  'f^  ?ncsiib&ccf.  (anlefs  we  bdieve  the  royal  aathcnty  t» 
^zTTvtz  :^ — ^l- w'!i  ^;  -IS  .  d:)ce  prticr-ctiooy  as  a  title  to  any  franchife,  pre-fuppofea 
.:  .  *^j  <cef*ea.  .  .j:.-^  ic^  tnar}-  DjT.  6o.  b.,  that  couatics  palatine  (to  which 
-re  2."zjr^r.  z-:.rrrT>  ^  2.-5.'  may  be  ereded  by  the  king  without  parUamcBCa 
1^  .i.-  .-.zrrrr.  sr  ^j:  .a  :e  c.  ^-"e-  OiuaCise  by  prefcriptlon.  4  Inft.  204*  However, 
r.a  .T    :r:£  r:u^<u-'on.  of  many  of  the  judges,  amcingft  whom  was  Sir 


L£«  .2JU  .^  w3x  w.1:^^:  ~~ii  X  c-Tinni  lam  :j  iererin>ne  any  ma:ter  of  equity,  but  it  ought  to  be 
aaett    t    ;ar  -r-sr    r  v.  ^  ^.sr*.  «c.«ji  oa-Ji  23.1  jrxrfii^in  in  fuch  cafe  immcmorially,  and  had 

ti-ri  cnmr^J:  ^cer^*  or  cew  courts  of  equity,  Ihall  never  have 
^scjfiiux^oK.     11  Co.  113.     See  1  Wooddcf.  1S8.] 


^CT  W!tc  ?tirn  a  R'ght  of  granting  or  affigning  aa 
CrE^^ :  3^d  bereia  of  one  Office  being  incident 

"TT  ^H^"^'^'  rcff  r-Ec;:  s  \-*  incident  to  another,  fuch  incident 

'  .-^   s  -^r.  -r  -^  c^inabk  by  him  who  hath  the  principal 

r     .  -    -Ui-  ^  ^:  «r:-  ^  hiih  been  held,  that  the  king's  grant 

*  .     •    ..-    .    -  ,^rr-c,r:i  iras  Tcid,  it  being  infeparably  inci- 

■    .^   -  V    .  ^  ^  J-^    .  licr-jT,  iiii  cculd  not  by  any  law  or  contriv, 

-      ^  .        ^^    .^^    ,  ^    -i  -  -^  -^  :«K!u:i:3w     CjwLI:.49.  a.     Vaogh.  178.  cited, 

--      '  ,    -  \-    .  C"  rTrbc-"*^*  •  C£  t!:e  King's  Bench  Prifon  is  in- 

•.     «- .    :    ^c  -"lircr  cc  Mirthal ;  and  therefore  a  grant 

^\  .*.   "    .1:^  v.ix  X  rn^rration  of  the  office  of  Cham- 

^^^    ^^  -  .  -   -^-•*  -•,  -r:.  rrittbe  oflScc  of  Exigenter  of  io«- 
^.  ,•  .  *.'c^  u  y.c-^-f^  i*  iacident  to  the  office  of  Ch* 

.,\rr  a  grant  thereof  by  the  kingj 
.  ..x^  ^c  X  C^c:  I«ulicc«  is  null  and  void. 


i  ^^    »*    ..-^    -li-  "^^ 


..    ,   .;  1  -i.  *** ::  :^  -uilices  of  courts  did  ever  appoint 
^      ,      .  ,• .  vv^       •  ^:  -  -  * "  -^^'  -^^  hy  prefcription  grew  to  be  of- 

-•^  .     .^  ^,   .,,  .  c"*:-*^-  i  c  rr.>  r -ht  which  they  had  of  conftitut- 

t^  .  ^«%-    ,  '*vX"  >^  '^^  :.-:^.e^  confirmed  to  them  by  Wejlm,  2. 
.  ^  ^^  ^  *.     ^  --, :  v.r:?  m hereof  arc  twofold.    1^,  For  that  the 

» H.*'   ;  ,  o.>  who  hare  the  greateft  knowledge  and 

it    *  V  •v 

fc^*Uv  v^  4  »  •••  V  ^"'  N*  "^'"^  *-^  xriuScient  doing  whereof  maketh 

»^    ^^  -x::hc«  erronccus,  than  the  which  nothing 


1  ^*  r  w  r  v>.  *-$  to  be  done,     idl^^  The  officers  and 
.»  ,v.^  .    .*_  .-\  or  cffeft  that  which  the  juftices  do 


■»     ^ 


V.-^'^i^l^  aad  pievous  to  the  juftices,  and  prc^ 


,iv^  w  -^'  r**^! 


£)fitcciE(  ann  iD^m^,  183 

(D)  Of  the  Grant  of  Offices  by  Ecdefiaftical  Perfons, 

TJ  E  R  E  it  will  be  proper  to  take  notice  how  far  bifliops,  and  Co.  Lit.  4A. 
*^  other  eccIeHaflical  perfonSj  may  grant  offices  to  bind  their  g  ^^gj^ 
fucceflbrsy  and  how  far  not:  wherein  the  rule  is,  that fuch  offices  otSaruIn*i^ 
as  are  ancient,  and  of  neceffity  to  beexercifed  by  fome  other  per-  cafe.    Cro. 
fon,  they  may  grant,  together  with  the  ancient  fee  for  exerci(ing  ^''  *J' 
thereof;  and  as  thefe  offices  are  not  within  32  if.  8.  c.  28.  to  be  [Notwith. 
granted  by  the  bifhops  or  other  ecclefiadical  pcrfons  folely  5.  fo  nei-  <**nding 
thcrare  they  conftrued  to  be  within  the  rcftraint  of  i  E/iz,  c.  10.  JJ[l!!^  "/*"*' 

,  T^m  11/*  •  r   r\t  \  Here  and  in 

yiS  X'^Em,  r.  lo.  and  therefore  remam  perfedtly  at  the  common  feverai other 
[Jaw,  and,  by  confequencc,  to  bind  the  fuccefibrs,  muft  be  confirm-  <^«^"  con- 
jed  in  the  fame  manner  as  all  other  grants  or  alienations  of  eccle-  ^^Xy  of* 
fiaftical  perfons  at  common  law  muft  have  been.     Thefe  grants  the  office, 
appear  generally  to  have  been  made  for  the  life  of  the  grantees';  y<tthac 
for  it  were  too  fevere  and  rigid  a  conftrudlion,  to  confine  them  to  J^a"]'aa"e! 
be  made  determinable  on  the  death,  tranflation,  or  other  promo-  rUi.    For  it 
tionof  the  bilhop,  dean,  fefr.  who  made  themj  and  would  dif-  *«*  *>Mn : 
courage  men  of  ability  and  capacity  to  undertake  the  exercifc  uponToienni 
thereof ;  and  to  grant  fuch  offices  for  twenty-one  years,  or  any  hearing, 
other  term   of  years,  v/ould  introduce  many  inconveniericies,  by  «b«««nofficc 
letting  in  executors,   ftrangers,  and  other  unqualified  perfons  to  ^j,ici,  exift- 
theexcrcife  thtreof;  and  therefore  any  grant  of  fuch  offices  for  ed  before 
years,  fcems  againlt  the  policy  of  the  common  law  and  tht  benefit  1*1^^^  ^ 
of  the  fucceflbrs,   which  thofe  ftatutes'  intended  to  provide  for,  are  notwith- 
and,  by  confequence,  will  not  bind  them.  in  the  rc- 

'  ^  ftraintof 

thx  ilatute,  bat  that  they  may  be  granted  as  before  the  ftatute  \  and  that  the  utility  or  neceflity  of  the 
office  is  no:  moxe  material  fince^  than  It  was  before  the  (latute.  Sir  John  Tre  awnsy  ?.  the  Bidiop  of 
Wi&cbeAer^   1  Burr.  219^] 

But,  if  fuch  offices  have  been  anciently  granted  to  one  for  fife,  loCo.  6t« 
this  induces  no  neceffity  of  their  being  granted  to  two  for  their  ^^^-  ^Jf' 
lives;  and  therefore  fuch  grant  to  two  for  their  lives,  will  not  ^^' " 
bind  the  fucceflbr,  though  one  of  the  grantees  fhould  die  in  the 
life  of  the  grantor,  fo  as  there  were  but  one  life  in  being  againft 
the  fucccfibr  :  becaufs  by  fuch  grant  to  two,  the  grant  was  faulty 
in  its  foundation,  and  therefore  fliall  not  be  helped  by  any  acci- 
dent after.  So,  if  the  office  hath  been  anciently  granted  to  one 
with  an  ancient  fee,  and  after  a  grant  is  made  to  another  in  re- 
verfion,  after  the  death  of  the  firft  grantee  ;  this  (hall  not  bind  the 
fucceflbr,  for  there  can  be  no  neceffity  urged  to  juftify  this  \  be- 
fidcs  that,  the  grantee  in  rcverCon,  by  fickncfs  or  other  accident, 
may  become  incapable  to  exercife  fuch  office  before  it  comes 
into  poffijffion  ;  and  If  the  biftop,  or  other  fpiritual  perfoii,  might 
grant  fuch  offices  to  two,  or  gtant  thenx  in  reverfion,  they  might 
abufc  that  power,  and  grant  them  to  twenty,  or  for  twenty  lives 
in  reverfion  one  after  another,  which  as  they  cannot  be  juftificd 
from  any  neceffity,  fo  they  would  be  inconvenient,  by  tying  up 
the  fuccelTor's  hands  from  choofing  fuch  officers  as  he  thought  ne- 
ceifary  and  proper  for  the  difcharge  of  fuch  offices  5  and  therefore 
)io  conlirmatio;^  will  p^ake  good  fuch  grants  againlt  the  fucceffor. 

N  4  Thq 


1 84  iDf&ttii  ahti  iDf&utfi. 

Cro.  Elii.         The  BiQiop  of  Norwich  having  the  oflScc  of  high  ftcward  of  hi5 
Sca^mbi         courts,  to  which  a  fee  of  10/.  per  annum  appertained,  and  alfo  the 
▼.  Wat^.     ofEce  of  under  (leward  of  the  fame  courts^  to  which  a  fee  of  4  /• 
10  Co.  61.   per  annum  appertained,  granted  the  oi&ce  of  under  lie  ward  to 
Cro.  Car.  50.  three  for  their  lives,  whereof  one  was  within  age,  and  the  other 
Dyer,  80.  b.  two  being  dead,  the  infant  grants  over  the  office  to  the  defendant, 
bmu^gine.    and  then  the  bifliop  grants  bo{h  thefe  offices  to  the  plaintiff,  with 
the  fees.     By  the  books,  both  thefe  grants  feem  to  be  void  ;  the 
firft,  becaufe  it  was  granted  to  three,  where  the  cuilom  warf  anted 
a  grant  thereof  only  to  one }  and  alfo,.  becaufe  the  furviving 
grantee  was  an  infant,  and  fo  not  capable  of  a  judicial  office,  as 
the  fteward  of  a  court  is.     The  2^,  becaufe  both  were  granted  to 
one  perfon,  where  they  had  ufually  been  granted  to  two  feverally, 
with  diftinft  fees,  and  therefore,  the  grant  of  both  to  one  perfon 
neither  neceffary  nor  convenient,  and,  by  confequence,  not  bind- 
ing againft  the  fucceffor.     Alfo,  fuch  grant  of  cither  the  faid 
offices  in  reverfion  would  not  bind  the  fuccefibr,  for  the  reafons 
before  given. 
ioCo.6i.b.       But,  although  the  biflioprick,  deanery,  (ffc>  were  founded  but 
^Browni*^  of  late  times,  yet  the  grant  of  fuch  offices  as  are  neceffary,  and 
Z37.  Biihop  cannot  be  exercifed  by  the  bi(hop,  dean,  (^r.  in  perfon,  may  be 
ofEiy'scafe.  allowed,  together  With  a  reafonablc  fee  for  the  exercife  thereof; 
l*y>  781 80.  ^^jjg  reafonablenefs  whereof  the  court  where  the  caufe  depends  is 
to  be  judge)  *,  for  thefe  cannot  be  faid  to  tend  to  the  impoverifli- 
ment  of  the  fucceffor,  but  rather  for  his  benefit,  by  providing  offi- 
cers fit  and  qualified  to  take  care  of  the  revenues ;  and  therefore 
fuch  grants  are  not  within  the  reflraint  of  i  Eliz,  c,  19.  (sT  13  EUtu 
c.  10. ;  but  not  being  warranted  by  32  H.  8.  c.  28.  they  muft  be 
confirmed  by  all  perfons  interefted  therein ;  becaufe  they  remain 
at  common  law,  untouched  by  any  of  the  ftatutes. 
2  Lev.  136.      In  an  a£tion  upon  the  cafe,  for  difturbing  the  plantiffin  his  office 
^oe'^RuHe    of  regiftrarto  theBifhop  of  ^ri)?^/,  which  was  a  new  bifhopricktake^ 
T.  Pawnal.     o^t  of  the  bifhoprick  of  Sarum^  and  founded  in  the  time  of  H.  8.^ 
and  which  had  been  grzntcd /eparalibus  temporibus  after  the  found-' 
ation  to  one,  and  his  affigns  for  three  lives,  ^c.  thefe  differences 
were  taken  and  agreed  to  by  the  court.     i/F,  That  the  bifhop  of 
a  new  bifhoprick  may  grant  offices  of  neceffity  for  life.     2J/j,  If 
an  office  hath  been  ufually  granted  by  the  bifhop  of  a  new  bifhop- 
rick, for  three  lives,  with  the  confent  or  confirmation  of  the  dean 
(rf)Cro.Car.  and  chapter  («),  before  i  Eliz.  c.  19.  it  may  be  now  granted  ac- 
Ton.'  *m'     cordingly.     3^/j>,  Be  the  bifhoprick  new  or  old,  if  it  was  not  h 
March,  38.   granted,  but  granted  always  before  I  Eliz*  c,  19.  for  one  or  two 
accord.y  that  livcs,  it  Cannot  be  granted  by  the  bifhop  after  i  Eliz.  c.  19.  for  three 

utxfilliz.  ^'^^^^*    4'^6'>  ^f  ^^  ^^s  granted  before  i  Eliz.  c.  19.  for  three  lives» 
is  a  badge  oi  and  after  the  flatute  but  for  one  life,  yet  this  (hall  not  abridge  the 
theif  having  power  of  the  bifhop,  but  he  may  grant  it  for  three  lives,  l^c.    And 
demiy^ib      *"  ^^  principal  cafe,  the  verdid  finding  that  it  had  been  granted 
Slanted.       feparalihus  temporibus  after  the  foundation  to  one  and  his  affigns 
for  three  lives,  was  held  defeftive,  becaufe  it  might  be  fo  granted 
after  the  foundation,  and  yet  be  after  1  jE/fz.  r.  19.  and  there- 
fore a  ventre  facias  de  ncvo^  was  awarded  to  fupply  that  dcfeft. 

The 


tereftof  Hit  tMtity  i^as  to  be  paid  to  one  of  the  lifters  upoti  an 
tvtot  which  had  happened :  but,  as  the  plea  did  not  allegt  the 
p^ncot  of  the  inteireft  accordingly,  it  was  holden  bad.] 

Id  debt  on  a  bondj  the  defendant  may  have  feveral  pleas  in  bar;  Siik.  T?t». 
Hi  if  the  plaintiff  fue  as  executor,  the  defendant  may  plead  the  ^f^^'Jl' 
Klea&of  the  teftator  for  part,  and  for  the  tefidue  the  rele^kfe  of  taof^se% 
tkpiamdff ;  fo,  he  may  plead  payment  as  to  part^  and  as  to  the  Ann.  c.  i6. 
id  ao  acquittance.  whith  al- 

^  lows  the  oe- 

IriBt  to  plead  dovbfe :  therefore^  whare  the  tondittort  Was  to  marry  on  rrqaeft,  iton  eft  faff  mm,  and 
m^rtfBi/kJf  weze  altotved  to  be  pleaded  cogetbcr.  Dunn  v.  Vacher,  ft  Str.  90S.  So,  m>n  e/tfa3ump 
kitSfiharie  hy  backruftcy,  Atkinfon  v.  Atkinfon,  i^.  871.  But  not,  nvmeftfiBum^  and/ohit 
9iini^Atnoid  v.  Baas»  1  LI.  Rep.  993.  >  otjotvitfcfi  dlem^  Fox  ▼.  Chandler,  JJ.  90.5.  j  or  mu  tf 
and  a  tender  as  to  patt.    Jenkiilk  v.  Edwards,  5  Term  Rep.  97.] 


^  h  debt  on  an  obligation,  if  not  guilty  be  pleaded,  and  there  be  Noy,  5$^ 

wrdia  for  the  plaintiff,  it  is  aided  by  tlie  16  fs"  17  Car.  2.  r»  8.  ^"*'  ^**** 
u&  being  an  ill  plea,  and  a  falfe  otie,  the  plaintiff  ought  to  a  Jon.  ii\. 

iTc  his  judgment,  both  becaufe  of  the  badnefs  of  the  plea,*  and 
f»  lis  faifehood.  But,  had  the  verdict  been  for  the  defendant, 
fettfae  plaintiff  fliould  have  judgment,  becaufe  the  declaration  is 
lot  azifwered  by  the  plea. 

In  debt  on  a  bond  conditioned  for  the  payment  of  10;  /•  the  de^  dio.  Jac. 
&ndant  pleads  payment  of  100  A  fecundum  formam  effcElum  condi'-  5^5-  Cr<^ 
;fatf;  the  plaintiff  replies,  non  folvit  pradiB.  105  /..•  this  is  an  im-    *'*  *^^* 
'ttaterial  iffue  not  aided  by  the  flaf  ute ;  for  the  plaintiff  has  not 
tDTcrfed  the  fame  payment  that  is  in  the  defendant's  plea* 

In  debt  on  an  obligation,  the  defendant  pleads  payment  of  50/.  Cro.  Jac, 
t4  Jumi  1 1  Jac.  according  to  the  condition  ;  the  plaintiff  replies,  5+9-  ^^^* 
§ai  non/oivit  $oL  pr^diii.  \/^  Aug.  anno  11  fupradici.^  qujs  ad 
9Bidm  diem  foivijfe  debuiffet^  l^  hoc^  &c.  the  verdift  found,  qitod 
MiJohntpr^diB.  14  Jun'n^  prout  the  defendant  had  alleged.    The 
objecHon  here  was,  that  no  iffue  was  joined  \  becaufe  they  do  not 
I  Beet  in  the  time  the  money  was  paid.     But  the  word  Augujt  was 
i  *^gcd  to  be  plainly  furpiufage  ;  For  when  hefaid  quod  nonfolvit 
I  ^«fi^.  14  JU,  it  is  a  fufficient  traverfe,  without  the  word  Auguji; 
I  ^  ^gyfi  is  plainly  repugnant  to  the  word  pradOi,^  for  pradiSf. 
\  ftfien  to  Junes  and  fuch  furpiufage,  being  ^  repugnancy  to  what 
;»9  before  material,  was  idle  and  void. 

if  one  declared  on  a  bond  made  i  AfartU,  if  the  plaintiff  Cro.  jae. 
;  *plys  that  the  bond  was  delivered  30  Martii^  this  falfifies  the  *^J'  ^•*"^' 
^Kivadon,  becaufe  it  could  not  be  made  the  firft,  and  is  there<^  *^  ' 
facfitious. 

hi  debt  on  an  {a)  obligation  the  defendant  cannot  plead  nihil  Hard.  ^%t4 
**^i  but  rnnft  deny  the  deed  by  pleading  non  ejl  faBum;  for  ^®^e*'^,. 
the  Isal  of  the  party  continuing,  it  muft  be  diffolved  m  iigamim  on  I  Jncnk 

(V  6gatur%  demurrer. 

AoonymoHt^ 
^™  to.]  But,  if  the  debt  be  doc  by  fimple  cototraA,  then  he  mxf  pM  fai  dektt ;  for  it  docf  aot 
iffcv,  that  tbeie  b  aaj  debt  contiiiuijig.    s  Inft.  651  •    Hob.  s tS. 

Vh  the  plea  of  mn  ^fa&um,  only  queiUons  of  fa&  can  arife<  Odtwn  t. 
^i^beretherefore  the  comUtion  is  void  in  lawr  the  defendant  fliould  ^^f^^ 

pwy  not. 


^         J 


~       —  ►    "» 


C-.:cs  and  OfiRcersf. 

-.-t:.'^^T?'«t»Wc  to  two,  before  th 

iT  ::  .--r"^^  ^^^^^  office  ofKgiftnrc 
-  '  ■";:^  ::*  cpaion,  that  if  it  couJd  h 
r;"_  ::;  ■ — ^  ,^^'  »imc  after  the  fiit 

--^^.  .:  ,.  ..    ■"*, ^  ^^***ng  this  mattes 

\.f "_ ;  ~ . '  rf'ir*  ^^"^  ^^^  Aiffidenti; 

^  "  'I  :^^      r.v  ^^•"^*  ^gird  to  the obieo 
^  ^ .  :.  -^  .  -.7r~  CL--X  br  law  be  granted 
_  „*  .  :^r^>"r  *^^  "^  ^i^nution  of  th^ 
_     ~  7  ~~ -33'  '^^  JHidc  to  fecure. 

1,  V~!L"  *  *I*  *■"*:'  ^^^  ancient  fee  an 


.1 


-;. 


f/7  - :  ->  Jct^  if  the  diftrrf 

_    ■;  "-*  ,^'  "f:;  'Tcwsrt  need  onl] 

-^~  r^  ^ --rsins,  that  it  wai 

^    ../>"^;^'^^^  ^eyr,  ought  tc 

^    .  \;  7f  "   -  "^»  being  only  f^i 

*^i  ^^^t  being  only  k 


T  .r  *"'  ""*'''  ^^*^  ^^  oSicii 

*    ^-^-"^-^-•a^'R'aysgrantd 
-  -•  -:  p.  itij  the  other  by  thd 

:    ;  '    '  >''  ^  ^^^'^1  ■  an^  aftci 

-  :  -  c^'JTcjr,  jad  of  the  archdea- 
*  -'  --  --v^'-;  mi  that  after  the 
*i:  * . ; '-^^^  -cc-iiors   feverally 

^  -^.  . :/  '  ~^~*  "^-^v  ^**'*^5:  cfiilurbed 

,.-  ...       _  --^    -  ..,  .^r  aiJ   the  court 

------^  C£  the  bifhoprick  and 

.     .  _ =  ".*^'^  ii-nJit^„,nis  in  the 

K  ^  ji„  j.,,^.  .^  rercrtion  is  without  warl 
-■    n- "••—  car.  Ik  urcri  :>r  :o  Jci-r-  and  hhl 

.        --    4"r:r  ^-^"^  <" *-i5  joined,  was  no  fur- 
:. .  -li!:r^  ^  "^  P'-'"'"^  ^o^  Ws  Ilfe ,   and 


*^      »    •>*> 


■     ^  *      ■  * 


:  :   '::-^"  ~^^"'°^»  ^'^°P  ^^th  been  ufuall^ 
-  .     ..  a.  ,n  F^aefllon   ,here,  a  grant  to  oLj 

'  ' brtbc  death  or  lurrender    of  thl 

.~--V7:<vc:J,  isgODd,  and  flinll  bind  the  fur- 
:  :.-:e  r..:r-:r.t  of  either  of  the  faid  ftatutcs^ 

t>ecaufe* 
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ifej  being  ufually  fo  granted,  it  might  proceed  at  firft  from  a  3  Leoo.  31* 
of  convenience  and  neccflity,  that  the  office  might  always  4  Mod.  27^ 
ept  full,  and  a  perfon  always  ready  to  execute  it,  for  the  be- 
of  the  king's  fubjeds ;  for  though  there  is  no  reverfion  of  an 
e,  unlefs  it  be  an  office  of  inheritance,  yet  it  may  well  be 
ted  in  rcTerGon,  habend.  after  the  death  of  the  prefent  officer; 
is  no  more  than  a  provifion  of  a  perfon  to  fupply  it,  when 
les  Toid ;  and  if  fuch  provifion  has  been  ufually  made^  the 
and  ufage  gives  fanflion  to  it.     But  then  fuch  grant  mud 
rmed,  as  is  faid  before ;  and  therefore,  where  fome  books 
fach  grant  of  oiEces  in  reverfion  not  good,  it  mud  be  taken 
this  diverfity,  that  they  have  not  ufually  been  fo  granted,  but 
in  pofleffion,  and  then  to  grant  them  in  reverfion  is  not  war- 
by  the  cuftom,  nor  fhall  bind  the  fucceifor. 
It  in  the  laft  cafe,  where  the  office  of  regiftrar  was  granted  Cro.  Car, 
bifliop  to  an  infant,  then  about  eleven  years  of  age,  habend.  *79-  555* 
the  death  or  furrender  of  the  prefent  officer,  exercend,  perje  ?^^*  ^^^^ 
^c.  defuUfuutn  cum  vadus^  &c.  and  when  the  tenant  for  life  2  Roll, 
the  grantee  in  reverfion  was  then  thirty  years  of  age ;  all  ^*^^*  '*3» 
court  held  his  infancy,  at  the  time  of  the  grant,  no  caufe  to 
it;  becaufe,  at  the  time  it  fell  into  pofieffion,  he  was  of 
cient  age  to  execute  it;    and  though  it  had  fallen  vacant 
his  minority,  yet,  as  this  cafe  is,  the  grant  would  have 
good,  becaufe  it  is  to  be  exercifed  per  fe  vel  per  fuffic.  depu-- 
[&c  and  therefore  though  he  were  not  capable  of  exercifing  it 
elf]  (as  writing  and  a  little  Latin  would  fufficiently  qualify 
for,  it  being  only  to  write  and  regifter  adls  done  in  court,) 
ihe  might  have  put  in  a  fufficient  deputy ;  and  therefore  they 
the  opinion  Co.  Lit.  3.  b»  that  the  grant  of  the  office  of 
rd  of  the  court  of  a  manor,  either  in  pofieffion  or  reverfion, 
infant  was  void,  as  incapable,  and  wanting  knowledge  to 
ife  it,  unlefs  it  were  to  be  underftood  that  there  was  no  claufe 
tcrciGng  it,  perfe  velfuffic.  deputat.y  and  that  the  infant  him- 
vas  of  fuch  tender  age,  that  by  no  intendment  he  was  capable 
lerciGng  it  himfelf-     But  they  held,  that  (a)  if  there  were  (j)n^^Cro. 
Ulaufe,  then  it  would  be  good,  and  he  might  appoint  a  fufii-  J**^-  ''^• 
»t  deputy ;  and  if  he  did  not,  it  would  be  a  forfeiture  of  his  ,  ,Vo!  87*. 
"?,  notwithftanding  his  infancy ;  and  of  the  fufficiency  of  the  8  Co.  44. 
the  lord  of  the  manor,  or  judge  of  the  court,  were  to  be 
;  and  if  the  deputy  fhould  mifdemean  himfelf,  or  prove 
Iful  in  his  office,  it  would  be  a  forfeiture  at  the  infant's  peril ; 
Ais  fecms  to  be  the  diverfity  taken  in  the  books.     Befidts,  if,  . 
tafc  in  Co.  Lit.  be  meant  of  the  office  of  fteward  of  a  court- 
^  It  may  be  good  law,  becaufe  that  is  a  judicial  office,  which 
ps  cannot  be  executed  by  deputy  5  but,  if  it  be  meant  of  a 
•baron,  then,  the  general  opinion  of  the  {b)  books  is  againft  [h)  Vide 
which  hold,  that  the  fteward  of  a  court-baron  may  make  a  de-  9  ^o*  48» 
^j  though  there  were  no  cxprefs  power  given  him  for  that  2  4<;."2  [0*, 
pofej  for  that  it  is  an  office  purely  miniftcrial,  (for  the  fuitors  126.    Kob. 
ijttdgcs  in  the  court-baron,)  and  confilts  in  entering  plaints,  H^- \i  ^'o. 
**'icr5,  admittances,  fc'r,  i;i  the  nature  of  a  rcgiltrar;  and  jlc.  isT* 

though 
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though  in  infant  (hould  have  the  ftewardfliip  of  both  courts,  ^ 
the  courtJeet  and  court-baron  together,  and  that  he  fhould 
incapable  to  exercife  that  of  the  court-leet>  and  therefore 
grant  thereof  to  him  fhould  be  void ;  yet  for  the  court-baron : 
grant  would  continue  good,  and  he  might  either  exercife  4 
perfon,  or  by  a  fufficient  deputy.  And  perhaps  upon  this  dH 
fity  the  books  may  be  reconciled ;  for  they  agree,  that  if  an  oi 
of  judicature  or  learning  be  given  to  a  man  utterly  incapable  d 
no  claufe  of  exercifing  it  by  deputy,  or  otherwife,  will 
the  cafe,  or  make  the  grant  good  \  for  it  muft  radically  veil 
grantee  before  it  can  go  in  title  of  procuration,  or  deputatio! 
another. 
Kojr,  153.  But  where  the  dean  of  JFind/oTf  having  ordinary  jurifili 
Prebend  of  jjy  j^^ j  made  fuch  a  one  his  commiflary,  which  was  con 
itfs  cafe,  by  the  dean  and  chapter,  yet,  after  his  death,  it  was  held 
fuccefTor  was  not  bound  thereby,  becaufe  this  was  a  judicial 
and  authority ;  which,  though  it  may  be  exercifed  by  a  fubfti 
yet  it  is  in  law  in  the  ordinary  himfelf ;  and  though  excommui 
tion,  probate  of  teftaments,  and  fuch  like,  may  be  tranfa£^ed  j 
thp  commiflary,  yet  it  muft  be  in  the  name  of  the  ordinary^ 
if  the  fubftitute  offends,  the  ordinary  (hall  be  puniihed. 
therefore  this  grant  can  continue  no  longer  than  the  ord 
himfelf  who  grants  it }  for  if  it  ihould  bind  the  fucceflbr,  tb 
could  not  remove  him,  though  he  were  anfwerable  for  bis 
and  offences ;  which  would  be  hard ;  therefore  this  graat 
mines  with  the  death  or  remotion  of  the  ordinary,  and  then  j 
confirmation  can  make  it  good  after;  and  the  archbifliops,  in  fM 
feveral  provinces,  have  the  ordinary  jurifdidiiony^^/^  vacante  ;  i| 
17I.  3. 13.  the  archbifliop,  dean  and  chapter,  cannot  grant  the  jurifdid^ioni 
guardian  of  the  fpiritualties  after  the  death  of  the  bifliop  ;  wbi 
is  a  ftronger  cafe, 

(E)  Of  the  Cieremony  requifite  to  a  complete  Cn 
atlon  or  Grants  and  of  the  Oaths  required  li 
Statute. 


"TTirHerevcr  the  right  of  granting  and  crcfting  new  offices 
^^    veiled  in  the  king  as  the  head  and  fountain  of  juftice^  ] 


RoIU  Aht. 

%  &i4. 137.    i^^'l  ^^^  proper  words  ?or  that  purpofe ;  as,  in  the  ere£lion  of 
D/er,  xoo.    new  office  the  words  erigimtify  conftituimus^  &c*  muft  be  made  iij 

Harilt*'r.    ®^»  *"^  ^'  ^^^^  ^^^°  adjudged,  diat  the  word  concejfimus  is  n 
'  '    fufficient,  unlefs  there  be  an  office  abready  in  being,  and  then 

grant  by  the  word  conceffimus  is  good. 
Mot  1S3.        If  an  officer  be  created  by  letters  patent,  he  is  a  complete  o£E 

ccr  before  he  is  fwom,  and  before  any  inveftiture. 
Uut,  »4«.       But  if  a  perfon  be  created  herald  at  arms,  inveftiture  is  necei 
Ci^'vL^X    ^^1  before  he  is  a  complete  officer. 

Uf^-^'%%'^        An  office,  being  a  thing  which  lies  in  grant,  cannot  regular! 
Vv^^vi.  ^  g^*°tcd  or  trauifcrrcd  from  one  to  another,  but  by.  deed  dul 

executed 
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^ted,  which  Is  an  inftrument  the  law  hath  appointed  infiead 

^Bot  it  18  faid,  that  one  may  retain  (a)  a  fteward  to  keep  his  Co.tit.6i. 
t^aion  and  court-leet  without  deed,  and  that  fuch  retainer  ^^     . 
continue  until  he  be  difcharged.  thoijjht, 

eavdsvitboot  deed  canoot  uke  funenders  out  of  court.      Godb.  14ft.  and  iLd.  Raym.  X59« 

^IfcislBtb  faces  frequently  denied,  and  indeed  feems  unfupported  by  any  good  reafon.    Cro.Jac.  526. 

>]Up.S3.    Hargr.  Co.  Lit.  59.  a.  n.  6.      [a)  That  a  corporation  may  make  a  bailiff  without 

titi  Corponibns>  Letter  (E).     [But  a  patent  it  necellary  to  the  maldng  of  ftewards  of  the  king 'a 

Cow  Comp.  Cop.  56.  ^  45.] 

hhath  been  adjudged,  that  a  parol  appointment  of  clerk  CtfdL426. 
peace  by  the  cu/fof  roiulorum^  by  the  words  following,  fpoken  *  Saik.  467. 
fopen  court,   is   good,    I  do  nominate  thefaid  Philip  Owen  to  be  ^  Mod.  3S6. 
sfthepeacty  according  to  the  oB  of  parliament,     Dut  in  B,R.^  Saiiderav. 
gb  the  parol  appointment  was  held  good,  yet  that  court  re-  ^^^^ 
'  the  judgment,  becaufe  the  form  of  the  words  ufed  in  the  xoo.  s.C. 
ition  were  infufficient ;  for  he  did  not  name  any  certain  LiU.  Entr. 
of  which  he  fliould  be  clerk  of  the  peace,  nor  diftxnguifli  ^'^^^  ^*^* 
ftatute  he  intends  \  for  there  are  two  ftatutes  which  con- 
this  matter,  viz.  37  H.  8.  c.  i.  J  3.  and  iW.lsf  M.Jlat.  i. 
ti.  $5.  and  moreover  by  his  adding  this  word,  viz,  faid  Philip 
ly  it  is  altogether  infenfible.     But  the  judgment  of  B.  R.  was 
fed  in  the  Houfe  of  Lords. 

die  13  Car.  2.  Jlat.  2.  c.  i.  it  is  ena£led,   '^  That  no  per-  {h)  IthaA 
(hall  be  placed,  elefted,  or  chofen  to  any  office  or  place  of  ^jjj"^?* 
yor,  alderman,  recorder,  bailiflP,  town-clerk,  common  council  no'excufe  ^ 
^iDan,  or  other  office  of  magiftracy,  place  of  truft,  or  other  em-  that  the 
Jteymcnt  relating  to  the  government  of  any  city,  corporation,  ^J^J,^^ 
vorough,  cinque-port,  or  other  port-town,  who  fhall  not  have  5Mod.  3I6I 
itceived  the  Catcrament  according  to  the  rites  of  the  church  of  »Jon-  i*i* 
England,  within  one  vear  next  before  fuch  eleflion ;  and  that  ^^Jf^J^* 
every  perfon  fo  placed  or  ele£led  (hall  take  the  oaths  of  allegi-  makes  It  iie« 
r  tficc  and  fupremacy  at  the  fame  time  when  the  oath  for  die  ««ff*Tr  in  a 
f  due  execution  of  the  faid  office,  isfc.  IhaU  be  adminiftered  5  J^^^J^* 
aad  that  die  faid  oaths  {hall  be  adminiftered  and  (t)  tendered  fetdag  forth 
bfthofe  who  adminifter  the  oath  of  office;  and  in  default  of  that  the 
fcch,  by  two  (c)  juftices  of  peace  of  the  corporation ;  and  that  {!JJ7ihe  "** 
in  default  hereof  every  fuch  eledlion,  placing,  and  choice  (hall  oaths  befei* 

be  void."  the  mayor, 

[  &e.'  to  add, 

I      that  he  did  not  take  them  before  two  juftices  of  peace.     5  Mod.  3x7.    a  Salk.  418.  pi.  3. 

^[Butnow  by  ftat.  5  G.  f .  r.  6.  for  quieting  and  eftablifliing  cor- 

mdons,  it  is  enabled,  *'  That  all  perfons  in  the  a£lual  pof^ffion 

of  any  office  that  were  required  by  the  above  a£t  to  take  the 

*  (iKrament  within  one  year  next  before  their  eleftion  into  fuch 
'  oflice  (hall  be  confirmed  in  their  feveral  offices,  and  (hall  be  in- 
demnified and  difcharged  from  all  incapacities  and  penalties 

*  atifing  from  fuch  omiffion ;  and  that  none  of  their  a£ts  (hall  be 
qoeftioned  by  reafon  of  fuch  omiffion  j  nor  (hall  any  perfons 
who  (hall  be  hereafter  placed  or  elefted  in  or  to  any  of  the  of- 

J  tecs  aforefaid,  be  removed  by  the  corporation,  or  othcrwife 

f*  profccuted 
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viho  by  their  induftrj  and  diligence  have  qualified  themfelves  (of 

them,  conferred  on  thofe  who  have  no  other  recommendation,  but 

that  of  being  the  higheft  bidders  i  neither  can  any  thing  be  a 

greater  temptation  to  officers  to  abufe  their  power  by  bribery  and 

extortion,  and  othet  viGts  of  injuftice,  than  the  confideratlon  of 

the  great  expence  they  were  at  in  gaining  their  places,  and  the 

neceffity  of  fometimes  draining  a  point  to  make  their  bargain 

anfwer  their  expeftations. 

For  the  ez-       For  which  reafons,  among  many  others,  it  is  exprefsly  ena£led 

^^TwU  ^y  ^2  Rich.  2.  f.  2.  "  That  the  chancellour,  treafurer,  keeper 

the  E«i  of    **  of  the  privy  feal,  (leward  of  the  king's  houfe,  the  king's  cham- 

Macdef.      «  bcrlain,  clerk  of  the  roUs^  the  juftices  of  the  one  bench  and  of 

f^teTri^   "  *^  other,  barons  of  the  exchequer,  and  all  other  that  fliall  be 

•b,  6vol/   **  called  to  ordain,  name  or  make  juftices  of  the  peace,  (herifisy 

477*1 '        <*  efcheators,  cuftomers,  comptrollers,  or  any  other  office  or  mi- 

*<  nifter  of  the  king,  ihall  be  firmlv  fworn  that  they  (hall  not  or« 

**  dain,  name,  or  make  any  of  the  above-mentioned  officers  for  any 

■*  gift  or  brokage,  favour  or  affi;£iion ;  nor  that  none  that  fuetn 

**  by  himfelf,  or  by  others,  privily  or  openly,  to  be  in  any  man- 

<*  ner  of  office,  fliall  be  put  in  the  fame  office,  or  in  any  other» 

'<  but  that  they  make  all  fuch  officers  and  minifters  of  the  be(t 

<*  and  moft  lawful  men,  and  fufficient,  to  their  eftimation  and 

•*  knowledge." 

And  by  the  4  H.  4.  r.  5.  it  is  ena£led,  <<  That  no  flieriff  {hall 
<*  let  his  bailiwick  to  farm  to  any  man  for  the  time  that  he  occu- 
**  pieth  fuch  office/' 

But  the  principal  ftatute  relating  to  this  matter  is  the 
5  &  6  £.  6.  r.  i6*  which  is  verbatim  as  follows,  J  I.  **  for  avoid- 
<*  ing  of  corruption  which  may  hereafter  happen  to  be  in  the 
'<  omcers  and  minifters  in  thofe  courts,  places,  or  rooms,  wherein 
'^  there  is  requifite  to  be  had  the  true  adminiftration  of  juftice,  or 
*^  fervices  of  truft,  and  to  the  intent  that  perfofts  worthy  and 
<<  meet  to  be  advanced  to  the  place  where  juftice  is  to  be  mini- 
"  ftcred,  or  any  fervice  of  truft  executed,  fhall  hereafter  be  pre- 
**  fcrred  to  the  fame,  and  no  other :" 

§  2.  "  Be  it  therefore  enaded,  That  if  any  perfon  or  perfont 
**  at  any  time  hereafter  bargain  or  fell  any  office  or  offices,  or  de- 
**  putation  of  any  office  or  offices,  or  any  part  or  parcel  of  any  of 
*•  them,  or  receive,  have,  or  take  any  money,  fee,  reward,  or  any 
**  other  profit,  direAly  or  indireftly,  or  take  any  promife,  agrec- 
"  ment,  covenant,  bond,  or  any  affiirance  to  receive  of  have  any 
«*  money,  fee,  reward,  or  other  profit,  dire£^ly  or  indire£lly»  for 
^*  anv  office  or  offices,  or  for  the  deputation  of  any  office  or 
*^  ofiices,  or  any  part  of  any  of  them ;  or  to  the  intent  that  any 
*^  perfon  fhould  have,  exercife  ot  enjoy  any  office  or  offices,  or  the 
^  deputation  of  any  office  or  offices,  ot  any  part  of  any  of  them, 
**  which  office  or  offices,  or  any  part  or  parcel  of  them,  fliall  in 
<<  anywife  touch  or  concern  the  adminiftration  or  execution  of 
**  juftice,  or  the  receipt,  controlment,  or  payment  of  any  of  the 
**  king's  highnefs'*  treafure,  money,  rent,  revenue,  account,  aul- 
^'  neage^  auditorfliip,  or  furveying  of  any  of  the  king's  majefty's 

*«  honours 
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^  koars,  caftles,  manors,  lands^  tenements,  woods,  or  heredita^ 
^  JBCDts,  or  any  the  king's  majeftv's  cuftoms,  or  any  adminiftra* 
*^6aa6T  neceflary  attendance  to  oe  had,  done,  or  executed  in  any. 
'of  the  king's  majefty's  cuftom-houfe  or  houfes,  or  the  keeping 
"^  of  any  the  king's  majefty's  towns,  caftles,  or  fortrefTes,  being 
afed)  occupied,  or  appointed  for  a  place  of  ftrength  and  defence; 
or  which  fliall  concern  or  touch  any  clerkfhip  to  be  occupied  in 
^  mj  manner  of  court  of  record  wherein  juftice  is  to  be  minifter^ 
ed }  that  then  all  and  every  fuch  perfon  and  perfons,  that  (hall 
'  h  bargain  or  fell  any  of  the  faid  office  or  offices,  deputation  or 
deputations,  or  that  (hall  take  any  money,  fee,  reward,  or  pro- 
fit, for  any  of  the  (aid  office  or  offices,  deputation  or  deputa^ 
^tions,  or  any  of  the  faid  offices,  or  any  part  of  any  of  them» 
or  that  ihall  take  any  promife,  covenant,  bond,  or  aflurance  for 
any  money,  reward,  or  profit,  to  be  given  for  any  of  the  faid 
tffice  or  offices,  deputation  or  deputations  of  any  of  the  faid. 
o&ce  or  offices,  or  any  part  of  any  of  them,  (hall  not  only  loftf 
and  forfeit  all  his  and  their  tight,  intereft,  and  eftate,  which 
foch  perfon  or  perfons  fliall  then  have  of,  in,  or  to  any  of  the 
£ud  office  or  offices,  deputation  or  deputations,  or  an v  part  of 
«iy  of  them,  or  of,  in,  or  to  the  gift  or  nomination  ox  any  the 
iaid  (^ce  or  offices,  deputation  or  deputations,  for  the  which 
office  or  offices,  or  for  the  deputation  or  deputations  of  which 
office  or  offices,  or  for  any  part  of  any  of  them,  any  fuch  per- 
ibo  or  perfons  fliall  fo  make  any  bargain  or  fale,  or  take  or  re- 
ceive any  fum  of  money,  fee,  reward,  or  profit,  or  any  promife, 
covenant,  bond,  or  aflurance  to  have  or  receive  any  reward, 
BODcy,  or  profit  j  but  alfo  that  all  and  every  fuch  perfon  or 
pcribns  that -fliall  give  or  pay  any  fum  of  money,  reward,  or 
&ei  or  (hall  make  any  promife,  agreement,  bond,  or  aflurance 
fi^r  any  of  the  faid  offices,  or  for  the  deputation  or  deputations 
of  any  the  faid  office  or  offices,  or  any  part  of  any  of  them, 
ihall  immediately,  by  and  upon  the  fame  fee,  money,  or  reward 
given  or  paid,  or  upon  any  fuch  promife,  covenant,  bond,  or 
agreement  had  or  made  for  any  fee,  fum  of  money,  or  reward, 
to  be  paid  as  is  aforefaid,  be  adjudged  a  difabled  perfon  in  the 
hw  to  all  intents  and  purpofes  to  have,  occupy,  or  enjoy  the 
bid  office  or  offices,  deputation  or  deputations,  or  any  part  of 
^J  of  them,  for  the  which  fuch  perfon  or  perfons  fhall  fo  give 
or  pay  any  fum  of  money,  fee,  or  reward,  or  make  any  pro* 
nife,  covenant,  bond,  or  other  aflurance  to  give  or  pay  any 
fiini  of  money,  fee,  or  reward.** 

Si'  '^  It  b  further  enabled.  That  all  and  every  fuch  bargains, 
f  ^es,  pTomifes,  bonds,  agreements,  covenants,  and  aflurances, 
"  ^  be  before  fpecified,  (hall  be  void  to  and  againft  him  and 
^ii^  by  whom  any  fuch  bargain,  fale,  bond,  promife,  cove* 
^t,  or  aflurance  fhall  be  had  or  made." 
{ 4*  **  Provided  always,  that  this  a£l,  or  any  thing  therein  con* 
^icd,  Audi  not  in  any  wife  extend  to  any  office  or  offices 
whereof  any  perfon  or  perfons  is,  are,  or  fliall  be  feifcd  of  any 
tftate  of  inheritance }  nor  to  any  office  of  parkerfliip,  or  of  the 
Vol,  V.  '      O  "  keeping 


*  *  * 

^*  keeping  of  any  park-houfe,  manor,  garden,  chafe,  or  forcR,  or  l6 
"any  of  them;  anything  in  this  aft  heretofore  mentioned  to 
^'  the  contrary  thereof  in  anywjfe  notwithftanding." 

$  5.  **  Provided  alfo,  that  if  any  perfon  or  perfons  do  hereafter 
«*  ofiend  in  any  thing  contrary  to  the  tenor  and  effeft  of  this  aft, 
•*  yet  that  notwithftanding,  all  judgments  given,  and  all  other  a£l 
*'  or  afts,  executed  or  done,  by  any  fuch  perfon  or  peifons  fo  of- 
*«  fending  by  authority  or  colour  of  the  office  or  deputation, 
"  which  otight  to  be  forfeited,  or  not  occupied,  or  not  enjoyed, 
*'  by  the  perfon  fo  offending,  as  is  aforefaid,  after  the  faid  ofTeqcC 
"  fo  by  fuch  perfon  fo  committed  or  done,  and  before  fuch  per- 
*"*  fon  fo  offending  for  the  fame  offence  be  removed  from  the  cx- 
*'  crcife,  adminiftration,  and  occupation  of  the  faid  office  or  de- 
**  putation,'  fliall  be  and  remain  good  and  fufficient  in  law  to  all 
'  **  intents,  conftruftions,  and  purpofcs,  in  fuch  like  manner  and 
•/  form  as  the  fame  fliould  or  ou;::ht  to  have  remained  and  been,  if 
**  this  aft  had  never  been  had  or  made^ 

«  Provided  alfo,  that  this  aft  (hall  not  extend  to  be  prejudicial 
"  or  hurtful  to  any  of  the  Chief  Juftices  of  the  king's  courts, 
"  commonly  called  the  King's  Bench  or  Common  Pleas,  or  to  any 
«*  of  the  Juftices  of  afTife  that  now  be,  or  hereafter  (liali  be ;  but 
**  that  they  and  every  of  tliem  may  do  in  every  behalf,  touching 
•*  or  concerning  any  office  or  offices  to  be  given  or  granted  by 
^^  ,them  or  any  of  them,  as  they  or  any  of  them  might  have  done 
"  before  the  making  of  this  aft  ;  any  thing  above  mentioned  to 
*^  the  contrary  in  any  wife  notwithftanding." 

In  the  conftruftion  of  the  laft-mentioned  ftatute  the  following 
opinions  haVe  been  holden  : 
Cfo.Joc.  I,  That  the  offices  of  Chancellour,  Regiftrar,  and  Commiffary 

*?'a  o  in  ecclefiaftical  courts  are  within  the  meaninc:  of  the  ftat^ite,  in- 
11  Co.  78.  aimnch  as  thoic  courts  do  not  only  determme  matters  which  arc 
Saik.468.  hyonght  htiore  them  pro  fa/ute  anim^f  but  alfo  have  the  decifion 
?*Lev.  aSo.  ^^  diiputes  concerning  the  lawfulilefs  of  matrimony,  and  legiti- 
iVent.  187!  mation  of  children,  which  touch  the  inheritance  of  the  fubjeft ) 
2^7*  and  alfo  hold  plea  of  legacies  and  tithes,  (5'r.  in  which  tefpefts 

they  arc  courts  of  jufticc. 
aL«ir.  f5i,  .     a.  It  hath  been  adjudged,  that  offices  in  fee  arc  out  of  the  fta- 

kiddlt        ^^^^ '  ^^>  ^^  *^^  ^^^S  ^  feifed  iif  fee  of  a  bailiwick,  and  he  de- 

mife  the  f*ame  to  ^.  who  demifes  to  A  rendering  rent,  the  demife 

to  J&.  is  i\ot  within  the  ftatute;  for  oii^ces  in  fee  being  excepted 

6i!it  of  the  ftatute,  under-leafc$  of  fuch  offices  are  alfo  excepted 

incluGvely. 

-^»m.  91.       3.  It  hath  been  refolved,  that  the  place  of  coffisrcr  is  within 

sir  Arthur     this  ftatutc,  and  a  perfon  having  once  purchafed  this  place  is  for 

cafe?°Co.    -^^^^  difdbled  to  enjoy  the  fame ;  and  that  the  king  is  bound  by 

Lie. 234.       this  ftatute. 

S.  C.  and  there  faid,  |hat  the  king  cbuld  not  dlfpenfe  wiih  this  ftatute  S/  any  fwi  ehfldnte^  Cro«  TaC« 
385.  S.  C.  died. 

♦  Leon.  33.  4.  it  hath  been  agreed,  that  the  fale  of  a  bailiwick  of  a  hun* 
Godboit's  jrgj  J3  no^  witliin  the  ftat:ute,  for  fuch  an  office  doth  not  concerri 
4  Mod  22  V  Uie  adminiftr;4ticn  of  jufticCj  nor  is  it  an  office  of  truft. 

5.C.  ciCcd,  5«  If 


.  J.  If  Jl.  being  furveyor  of  the  cudoms,  agrees  with  B.  that  J?.  1  And.  55. 
{hall  be  hi«  deputy,  and  that  in  conGdcration  thereof  A  (hall  pay  y°coa^g^Ul! 
jI.  600/.  and  ioo/.  annually,  and  it  is  further  agreed,  that  ^. 
will  iiirrender  his  patent,  and  procure  a  new  one  in  the  liame  of 
A.  and  j&.,  which  is  done  accordingly,  and  B.  gives  ^.  a  bond  for 
performance  of  the  whole  agreement  ^  the  bond  is  void,  as  being 
within  this  ftatute;  for  though  part  of  the  condition;  fuch  as 
procuring  a  new  patent,  (ffc,^  may  not  be  Void  within  the  fta« 
tute,  yet  being  joined  with  that  which  is  fo>  it  makes  the  whole 
void. 

6.  It  hath  been  adjudged,  that  a  feat  in  the  Six-Clerks  Office  Pifch.ft6» 
is  not  within  the  ftatute,  being  a  minifterial  office  only  5  and  they  p"i**c"j,^ 
are  but  under-clerks,  who  have  fo  much  a  (heet  for  copying,  (sf^.  ^oW  y.  R^ 
But  one  judge  held  it  not  faleable  at  common  law,  for  the  follow-  noid. 

ing  reafons ;  x^,  Difcouragement  of  merit  and  induftry.  idly^  Its 
being  the  occafion  of  extortion  and  exa£tion  of  exceffive  fees. 
jd/y.  From  its  being  a  great  charge  to  fuits,  4/^/)^,  It  exempts 
the  perfons,  who  enter  by  thefe  means,  in  a  great  meafure'from 
the  due  regulations  under  which  they  ought  to  be ;  for  they  are 
not  fo  eafily  removed,  as  if  they  were  at  the  will  of  him  who  hath 
the  difpofal  of  them. 

7.  It  hath  been  held,  that  this  ftatute  doth  not  extend  to  mili-  Ivct.aA, 
tary  officers  (/i) ;  and  that  the  7  JT".  f^  M.  which  requires,  that  P'ec.chaa. 
every  commiffion  officer,  before  his  commiffion  is  regiftered,  [lajiVen. 
ihould  take  the  bath  there  mentioned,  that  he  had  not  diredly  or  9^*   ^o^  ^^ 


indire£lly  given  any  thing  for  procuring  the  commiffion,  but  the  ^**j^,"^*' 
ufual  fees,  extends  only  to  horfe,  foot,  and  dragoons,  but  not  to  iVem-soS. 
the  marines.  c*-  ^«™p* 

Talb.  140. 
Bmt  ice  I  H4  Bl.  326.,  where  It  is  faid  by  Lord  Loughborough,  C.  J.  that  this  cafe  in  2  Vern.  is  con* 
trary  to  an  evident  principle  of  law.     And  clearly,  if  the  Lords  of  ihe  Admiralty  were  to  take  money 
for  their  warrant  to  appoint  a  perfon  to  be  a  purfer,  it  would  be  criminal  in  the  corrupter  and  corrupted. 
Pnrdy  v.  Stacey,  5  Burr.  2698.] 

8.  It  hath  been  adjudged,  that  the  fale  of  the  deputation  of  4  Mod.  22s; 
the  office  of  Provoft  Marihal  of  Jamaka^  is  not  within  this  fta-  pi^jJi^^t:"! 
tute  {b)  I  becaufe  this  ftatute  does  not  extend  to  the  plantations,      caidy. 

2  I'd.  R^rm.  1245.  S.  C.  cited,     (h)  2  Mod.  45.  S.  P.  undetermined,  and  there  faid  arguettd9f  that  fo 
|Qod  2  law  Ihould  have  as  eztenfive  a  confiru^on  as  poflible. 

9*  In  a  writ  of  error  on  a  judgment  in  Ireland,  It  was  held  Trih.9G.2. 
clearly,  that  the  office  of  clerk  of  the  crown,  and  clerk  of  the  Jj]^*^]^  ^^ 
peace,  was  within  the  ftatute }  but  that  this  law  did  not  extend  wickford/ 
to  Ireland^  not  being  ena£ted  there. 

10.  It  hath  been  held,  that  one  who  makes  a  contract  for  an  Hob.  75. 
office,  contrary  to  the  purport  of  this  ftatute,  is  fo  far  difabled  to  ^^^car.^*" 
liold  the  fame,  that  he  cannot  at  any  time  during  his  life  be  re-  361'.    Cro. 
ftored  to  a  capacity  of  holdbg  it  by  any  grant  or  difpenfation  J2c.  386^ 
whatfoever.  %*;,^,;_ 

11.  It  is  held,  that  where  an  office  is  within  the  ftatute,  and  2Saik.468. 
the  falary  is  certain,  if  the  principal  make  a  deputation,  refcrving  Q^J^f'^j^*' 
a  lefs  fum  out  of  the  falary^  it  is  good  :  fo,  if  the  profits  be  un-  v.  Tu  o 
•ertain  arifing  from  fees,  if  the  principal  make  a  deputation,  re-  Comh.  356, 
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ffrvin^  t  certain  fum  out  of  the  fees  and  profits  of  the  office,  k  \i 

good:  for  in  thefe  cafes  the  deputy  is  not  to  pay,  unlefs  tlu 

profits  arife  to  fo  much ;  and  though  a  deputy  by  hi9  conftitutioii 

is  in  place  of  his  principali  yet  |ie  has  no  right  to  bis  fees,  the] 

ftill  continue  to  be  the  principal's ;  fo  that,  as  to  him,  it  is  onl] 

feferving  a  part  of  his  own>  and  giving  away  the  teft  to  another* 

But,  wh^e  the  refervation  or  agreement  is  not  to  pay  out  of  the 

profits,  but  to  pay  generally  a  certain  fum,  it  mud  be  paid  at  al 

events ;  and  a  bond  for  performance  of  fuch  agreement  is  void  b] 

the  ftatute. 

Mltmy  ▼.        [ii.  It  hath  been  adjudged,  that  a  truft  may  be  created  of  ai 

Barrow,        officc  clcarly  within   this   ftatute.     But   fubfequent   deterrainaf 

Taib.  97*      ticTiB  {a)  have  made  this  doctrine  exceedingly  queftionable,  if  noi 

(4)  tordyce   entirely  over-ruled  It.l 

V.  Willis,  '       . 

3  Br.Cb.  Rc^.  579.  PsTfons  v.  Tbdm'ffon,  1  H.  BI.  ^ii;  Gwforth  ▼.  Fearn,  /J.  32J.  ThefcW 
kft  Cdfes  have  dcccrinlntd,  that  if  an  a^ion  for  m«ney  bad  and  received  be  brought  upon  the  foot  of  m 
Bt^reemens  to  allow  ihe  plaintiff  a  certain  pvoporti^n  of  the  profits  of  the  office,  in  confideiation  ofbi 
having  piocured,  or  been  Jding  to  the  defendant's  appointment  to  it|  the  pi aintlpF  cannot  recover. 

Trxn  9G.a.  13.  It  hath  been  hblJen,  that  this  being  a  publick  law,  &i 
in  B.  R.  judges  ex  officio  are  to  take  notice  of  it ;  yet  it  feems  the  more  » 
Wickf>rV  gular  and  fafe  way  to  plead  it  {b).  But  it  hath  been  refolved,  thu 
(^)  Hornby,  a  pcrfon  in  pleading  this  ftatute  need  not  allege,  that  the  part] 
\'^^^V^^  againft  whom  it  is  pleaded  is  not  within  any  of  the  provifos  cd 
^'^^'  exceptions  in  the  ftatute ;  but  that  if  he  be^  it  muft  come  oil  lui 
iide  to  (hew  it. 

[As  the  proviGons  of  this  ftatute  do  not  expend  toallbfei 

wiihin  the  mifchief  which  it  was  intended  to  prevent,  it  hai 

become  neceiTary  for  courts  of  equity,  in  many  cafes,  to  interpofe; 

foV  though  it  be  tVue^  that  penal  laws  are  not  to  be  extended  as  tt 

.  penalties  ^nd  puniftiments,  yet,  if  there  be  a  publick  mifchief,  ailt 

a  court  of  equity  fee  private  contra£ls  made  to  elude  laws  enade^ 

for  the  publick  good,  it  ought  to  interpofe,  and  that,  upon  tb 

publick  policy  of  the  laW,  though  tKe  office  be  iiot  within  tiM 

ftatute  of  E.  6.     For  it  is  a  rule  of  equity,  "  that  if  a  man  felll 

his  intereft,  to  procure  a  perfon  an  office  of  thift  or  fenric^ 

under  the  government,  it  is  a  contrad^  of  turpitude.  It  isafiinj 

againft  the  conftitution,  by  which  the  government  ought  to  bl 

^'  ferved  by  fit  and  able  perfons,  recommended  by  the  propel 

^'  officers  of  the  crown  for  their  abilities,  and  with  purity/' 

Morns  r.         The  defendant,  who  was  a  linen-drapet,  entered  into  a  treat] 

Am^bL  4^2!  ^^^  ^^  plaintiff,  who  was  a  livery-fervant,  to  procure  him  I 

"  '  commifllon  in  the  marines  for  &00  A,  which  the  defendant  eficded 

by  means  of  a  lady,  who  was  intimately  connedted  with  one  of  tlM 

lords  of  the  Admiralty^  ahd  afterwards  received  the  money.    Hm 

plaintiff,  after  fix  months,  being  difcovered  to  have  worn  a  liverji 

was  difchargcd,  upon  which  he  filed  a  bill  to  be  repaid  the  fum  hi 

had  advanced  to  the  defendant.  .  Lord  HenUj  decreed  the  moncj 

to  be  repaid  with  intereft ;  for  though  commiffions  in  the  arm] 

may  be  fold,  yet  that  is  witli  the  leave  of  the  crown,  and  the  per* 

fon  to  fuecced  is  examined  by  the  Secretary  at  Wari  and  approved 
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ii  a  proper  perfon :  that  that  wa$  not  the  cafe  here :  but  the  de« 
fbdant  fold  his  intereft  with  the  lady  to  procure  a  commiffion. 
Utecare  of  Ive  v*  ji/bf  he  faid,  was  very  different,  the  commiffion 
was  fold  by  leave  of  the  crowni  the  defendant  furrendefed,  and  it 
i»s  the  plaintiff's  fault  that  he  did  not  take  it. 

The  offices  of  coUeftor  and  fupcrvifor  of  the  excife  are  clearly  Law  r.  La«r, 
witbinthe  (latute;  and  though  a  bond  given  ^o  a  perfon  to  influ-  S.**,.**""^' 
ence  a  commifiioner  to  appoint  one  to  either  of  thofe  offices,  be  ^  p.'w^l, 
notdire£}ly  a  fale  within  the  (latute,  yet  in  effe£t  it  is  fo,  and  391.  S.c. 
equity  will  therefore  relieve  againft  it. 

The  late  Lord  Rockfordy  being  groom  of  the  ftool  to  his  majefty,  Handngton  • 
and,  in  confequence  of  that  office,  recommending  pages  of  the  v.  Du-cha. 
prefence,  {5*^-,  treated  with  the  plaintiff's  teftator,  to  recommend  ch.  Rep? 
bim  npon  a  vacancy,  on  condition  that  he  (hould  grant  two  annui^  124. 
tics,  one  "of  100/.  to  St,  Ferrolj  the  defendant's  teftator,  who  had 
been  Lord  Rochford^s  travelling  tutor,  and  was  then  a  bond  creditor 

'  of  his  Lord(hip  for  600  /.,  and  the  other  of  40  L  to  another  perfon. 
An  zQion  being  brought  upon  the  annuity  bonds  by  defendant's 

.  teftator  for  the  arrears  of  the  annuity,  the  plaintiffs  filed  their  bill 
for  an  injunAion.    The  defendants  had  demurred,  and  the  dc-^ 

^  murrer  had  been  over-ruled,  and  upon  the  motion  to  continue 
the  injundion  upon  the  merits,  the  anfwer  being  put  in  \  it  was 
argued  on  the  part  of  plaintiffs,  that  this  bond  was  pro  turpi  caufd\ 
that  Lord  RochfordhxriXi^  a  confidence  placed  in  him  by  the  king, 

,  had  abufed  that  confidence,  by  felling  his  recommendation,  and 
diat  upon  the  publick  policy  of  the  law,  fuch  an  agreement  ought 
not  to  ftand.     On  the  other  hand,  it  was  argued,  that  it  was 
^wcd  this  was  not  an  office  within  the  (latute  of  £.  6.  that  it 
^as  merely  an  office  refpe£king  the  king-s  private,  not  his  publick 
ebanifter ;  and  that  if  it  was  ttirpis  contraElus^  that  might  have  That  th« 
been  pleaded  at  Jaw.     Lord  Thurlbwe  exprcffed  his  doubts,  whe-  |*,[^*)j^]^j**^ 
ther  it  might  not  have  been  brought  upon  the  record  at  law  by  a  deratioo  Ixa 
plea,  and  inade  a  defence  there  to  the  a£kion,  but  thought  that  not  ^  pleaded 
a  fufficicnt  reafon  to  prevent  his  interpofition,  the  court  of  law  ^° 'j[*j^^j '" 
never  having  determined,  that  it  could  be  fo  brought  there  as  a  denied  by 
defence.    He  then,  admitting  that  it  was  not  within  the  ftatute  of  the  court  m 
£.  6.,  but  treating  it  as  a  matter  of  publick  policy  of  the  law,  and  ^^^^^^ 
Jbnihr  to  marriage  brokage  bonds,  where,  though  the  parties  are  pitzg.  7^.; 
private  perfons,  the  practice  is  pwblic^ly  de^rimeptal,  ordered  the  *>«t  ("" 
injunftion  to  be  continued  till  the  hearing  \  and  afteryjrards,  upon  bj^^'^^^' 
the  hearing,  ordered  it  to  be  perpetual.]  aWiU.  34.1. 

(G)  What  Remedies  a  Perfon  having  a  Right  to  an 
Office  muft  purfue,  to  be  let  into  the  Enjoyment 
of  it,  and  how  a  Diflurbance  is  punifhable. 

1 T  was  held  clearly,  that  an  affifc  lay  at  common  law  for  ^n  office,  8  Co.  a-j.  •. 
*  and  that  therefore  though  the  ftatute  of  Wejl.  t.  i3i:W.  i.  J'^jlj^^^^^^' 
/fl^  I.  (.  25,  fpeaks  only  of  offices  in  fee,  yet  an  affifc  lies  for  an  ^'i^,*  |,  ^,' 
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cafe. 


office  in  tail  or  for  life.    But  this  is  to  be  underftood  q£  officer  d 

profit;  for  of  an  office  of  charge  and  no  profit  an  affife  dpei 

not  lie« 

S  Co.  49.  h.      But  a  man  (hall  not  have  an  affife  of  the  whole  office,  nnlelshc 

2  ijift.  4i».   1^  difleifed  of  the  whole  j  for  if  a  man  be  difleifed  of  parcel  of  the 

'  profits  of  an  office,  he  may  have  an  affife  of  that  parcel  only. 

In  an  affife  for  an  office  newly  ere£ted  and  conftituted,  the  de- 
mandant in  his  plaint  muft  (hew  what  fee  or  profit  is  granted  foi 
the  excrcife  thereof;  for  this  office  cannot  have  a  fee  or  profit  apr 
purtenant  to  it,  as  an  ancient. office  may,  and  for  an,  office  with? 
out  fee  or  profit  no  affife  lies. 

But  in  an  affife  for  an  ancient  office,  the  demandant  in  his 
plaint  need  not  (hew  what  fee  or  profit  is  belonging  to  it>  for  it 
(hall  be  intended  there  is  fome  fee  or  profit. 

In  an  affife  for  an  office,  the  demandant  mud  (hew  a  feifin ; 
but  it  hath  been  held,  that  the  taking  of  3  d,  for  a  capias  againft 
J?.,  is  a  fufficient  feifin  of  the  office  of  filazer  de  banco^ 

So,  if  one  be  committed  by  the  Houfe  of  Commons  to  i/.,  who 
before  and  long  after  was  in  pofieffion  of  the  office  oifirjeant  d 
arms  to  the  Houfe,  and  the  prifoner  compound  vrith  B.  for  his  fees, 
and  give  him  twenty  (hillings  ;  this  is  a  good  feifin  of  the  office  by 
jB.,  for  he  cannot  be  difleifed  thereof,  but  at  his  ele£kion.  It  was 
likewife  held,  that  proving  that  B*  being  in  the  khhy  of  the  Hskft 
rf  Commons^  took  bold  of  the  door  of  the  Houfe,  and  laid  his  hand 
upon  the  mace,  then  being  in  the  hands  of  A,  to  take  it,  but  hin- 
dered by  ^.,  was  good  evidence  both  of  ^  feifin  and  diffeifin. 

But,  where  the  ferjeant  of  the  mace  to  the  Houfe  of  Commons, 
in  an  a£iion  upon  the  cafe  for  a  difturbance,  recovered  damages; 
utoe'fach  whether  this  was  a  fufficient  feifin,  the  damages  being  rcco-' 
recovery  is  vered  in  fatisfa&ion  of  the  fees,  and  he  then  being  out  of  poflcffiofli 
of  his  office,  was  doubted ;  fome  of  the  judges  inclining  one  way 
and  fome  the  other ;  and  it  was  intended  to  have  been  found 
fpecially,  but  the  plaintiff  being  unwilling  to  (land  to  it  was  non- 
fuit. 

Alfo,  in  an  afiife  for  an  office,  the  demandant  in  his  plaint  muft 
tcatbol-      fct  forth  a  title. 

by  which  book  it  appears,  that  the  denandaat  not  being  ready  to  fet  Ibrth  a  title,  the  affife  wai  ad. 
}ouroed  till  the  next  day,  when  he  appeared  and  fet  forth  a  tide,  aod  procds  was  prayed  Mfjunft  the  de- 
fendant—- ~-Bat  by  Salk.  82.  S.  C.  the  demandant  was  nonfoited  the  feclMid  day  for  not  coooQAg  > 
#nd  the  court  told  him,  he  might  bring  a  new  affife.  Comb.  1/3.  S.  C.  and  the  plaintiff  nonfuiied; 
ff  vUt  Dyer,  114  pi  63.  149..  pL  8j.  152.  pi.  9;    8  Co.  45.  b. 
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%  Inft.  411* 


An  affife  lies  for  the  office  of  regiftrar  of  the  {a)  Admiralty;  fc' 
*'co'**b*  ^'^^'^s!^  ^^^^^  proceedings  are  according  to  the  civil  law,  fct 
Dyer*  iT^*  ^^^  (^)  ^'S^^  of  their  offices  is  determinable  at  common  law*  S0| 
(a.)  So,  the    of  the  maftcrfliip  of  an  hofpital,  being  a  lay  fee. 

right  of  the    "      .        •  *  •       •  "         '       .  ^ 

office  of  regiftrar  to 'a  bilbop  it  to  be  determined  at  common  law,  and  not  to  be  tried  in  the  4<f^ 
court,  though  the  fubjedl. matter  it  fpiritual ;  bteaufe  the  office  itfelf  being  matter  of  freehdd,  is  lor 
that  reafon  of  temporal  cogniaance.— -— For  this  vult  Roll.  Abr.  185.  4  Mod.  17,  i8«  Carth.  x^ 
(^)  So,  chanteUours,  regiltrari,  pro^lore,  ftc.  being  officers  of  temporal  profit,  ate  to  fue  for  their  ml 
hi.tbe  tcmpoial  courts.  •«-* For  this  v^f  tit.  Fees,  letter  (Dj* 
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A  man  may  bring  an  a£Uon  on  the  cafe  (m)  for  the  profits  of  an  Mod.  na, 
•fixj  though  he  never  had  feifin.  /«/•  Hale, 

J* 

pit  if  tlie  perqalfites  of  an  offica  are  mere  gratuities^  not  koown  and  accuflomed  fret,  neither  an  afllie, 
flaraaaOioa  for  m«oej  bad  and  iccetTed,  will  lie  to  recorer  them.  Boyter  v.  Dodrworth,  6  Tcrni 
Kep.  68i.]  («)  An  a£lion  on  the  cafe  for  difturbing  a  perfon  in  the  exerclfe  of  the  office  of  pariHi 
dttjc  1  Salk.  468.  pi.  7.  But  not  fo  adrlfable  as  an  affife }  becaufe  a  jury  may  net  well  compute 
(k  diBtfjcs  in  prof<»iUOn  to  the  lofi  of  a  jnanU  liveliboo4«     Carth.  1 69* 

If  the  king  grant  the  office  of  comptroller  of  the  cuftoms  to  j/^  sMod.  j6o. 
and  £,  duranU  beneplactio^  and  A,  die,  and  afterwards  the  king  ^y^%^^* 
gnat  the  faid  oflice  to  C,  and  yet  B.  under  pretence  of  furyivor^  cui^e'rd^' 
2iip  exercife  the  faid  office,  and  receive  the  profits  thereof  ^  Q.  between 
loaf  have  an  indeHiatus  affumfjit  for  fo  much  money  had  and  re-  -^"1*7' 
ccnrcd  to  his  ufe.  »  jon.  ii6. 

1  Lev.  245.  S.  P.  between  Haward  t.  Wood  ;  where  the  defendant^  under  pretence  of  title,  ctcclved 
tbe  fees  bdongiog  to  the  plaintiff  as  fieward  of  a  court,  baron* 

[The  head  of  a  college  hath  not  fuch  an  eftate  in  his  office  as^  Per  Holt» 
will  entitle  him   to  maintain  an  affife  for  it ;  for  he  hath  no  fole  ^' J:  ''^ 

f'f-    ^  .T.»..-^  Philips  T. 

^^^^"'•J  Bury,  »  Term  Rep.  335* 

(H)  Of  the  Nature  of  0£Bces  as  to  their  Duratioxx 
and  Continilance :  And  herein  of  their  being 
grantable  in  Fee,  for  Life,  Years,  at  Will  an4 
Heverfion. 

rvFFICES,  in  refpeft  to  their  duration  and  continuance,  arc  9  Co.  9> 

diftinguiibed  into  thofe  which  are  of  inheritance,  or  in  fee,  or 
fee-tail,  thofe  of  freehold  or  for  life,  thofe  for  years  or  a  limited 
time,  and  thofe  which  are  at  v/ill  only.  And  here  we  muft  again 
obfenre,  tha(  though  all  offices,  in  relation  to  the  adminiftration  of 
jnftice,  are  origin^Iv  and  inherently  lodged  in  the  crown,  yet  caur 
uotthe  king  himfel/ grant  thefe  in  any  other  manner  than  war* 
Tamed  by  ancient  ufage,  or  fo  as  to  be  injurious  or  inconvenient 
to  the  publick. 

But,  where  no  inconvenience  can  enfue  to  the  publick,  there,  Dyer,  285. 
offices  are  allowed  to  defcend  as  inheritances  5  as,   the  offices  .7  Co- 33'   , 
of  [t]  carl  marfhal  of  England;   fo,   of  park-keeper,   forefter,  %\^^\%%. 
gaoler,  (c)  (heriff,  tfTr.  '  » Roll. 

Abr.  153. 
\y\  So,  the  office  of  fenefchal  of  England  formerly  belonged  to  the  earldom  of  Leicefter,  and  came  afcer. 
vanis  to  the  ScafTords,  and  dukes  of  Buckingham,  and  the  laft  who  had  ic  in  f^cwas  Edward  Duke  of 
Bockiagham,  wha  was  attainted  13  H.  8.,  but  now  it  is  never  granted  to  any  fubjeft  only  fro  hoc 
^ve.  4^ loft.  3S.  127.  7  Mod.  125.  cited,  (r)  The  mayor  and  chizei^  of  London  have  the  ihriev- 
.  alty  of  toodoQ  in  fee,  and  the  iheriffs  of  London  are  guardians  under  them,  and  remoyeable  from  yea^ 
to}ear,    2  Inft.  382. 

And  if  one  hath  the  office  of  park-keeper,  forefter,  gaoler.  Plow.  379, 
fccrifF,  tffc,  to  him  and  his  heirs,  he  may  grant  thefe  offices  to  one  **  (?^'*o** 
for  life,  remainder  to  another  for  life,  &c,  for  omne  majus  continet  \^/^^ 
lit fi  minus;  and  as  they  are  grantable  over  in  fee,  fo  may  they 
\^  granted  in  fucceffion  to  one  for  life,  with  remainders  over. 

Q  4  So^i 
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7  Co.  33.  So,  offices  may  be  entailed ;  as,  the  office  of  earl  marflial  o£ 
Co.  Lit.  England,  or  the  office  of  fteward,  bailiff,  or  rccciyer  of  a  manor» 
•Roil.  Abr.  "^^y  ^  entailed )  becaufe  they  are  demandable  in  z  precipe  ut  Une*' 
SaS.  menta,  and  being  exercifable  within  the  inanofj^  are  therefore 

looked  upon  as  members  or  branches  of  it. 
Perk.  §34.2.  So,  a  woman  may  be  endowed  of  an  office ;  as,  of  the  office  of 
R^i/'aiJ**  ^^^  Marjbalfea  to  have  the  third  part  of  the  profits,  and  in  fuch 
^^5 '  '  cafe  ihe  (hsdl  be  contributory  to  a  third  part  of  the  charge.  So^ 
Plow.  379.  ihe  may  be  endowed  ie  tertii  parte  exituum  provenient,  de  cuftodrd 
b.  F.  N.  B.  gg^i^  abbathue  Weftm.y  or  of  the  third  part  of  the  profits  of  courta^ 
^'  fines,  heriols,  ^c. 

4  Mod.  167.   '  It  is  faid,  that,  at  common  law,  all  officers  of  juftice  had  eftatea 

faJd^^^'  *^  ^^^^  rcfpeSiye  offices  during  life,  and  could  not  be  remoyed  but 

tado.  ^*     for  mifdemeanors :  fo,  was  the  office  of  clerk  of  the  crown  in  J?.  R* 

and  in  Chancery :  fo,  are  the  clerks  in  the  Exchequer,  and  the 

filazers  in  C.  B.    And  in  this  refpe^^  the  wifdom  and  policy  of 

the  law  was  very  great  \  becaufe,  when  men  held  their  offices  fox 

life,  it  was  an  encouragement  to  the  faithful  execution  of  the\r 

duties  ;  it  was  then  alfo  they  endeavoured  to  ^(cquire  knowledge 

and  experience  in  their  employments,  having  a  durable  and  fixed 

eftate  therein,  and  i;ot  liable  to  be  difplaced  at  t^e  pleafure  pf 

thofe  who  put  them  in. 

Co.  Lit.  4.t.      If  an  office  be  granted  to  a  man  to  have  and  enjoy  fo  long  as  he 

84  4!'  ^^'    *^^  behave  himfelf  well  in  it  j  the  grantee  hath  an  eftate  of  frec- 

Sbow.  Pari,  hold  in  the  office  i  for  fince  nothing  but  his  mifbehaviour  can  de- 

Cares>i6i.   termine  his  intereft,  no  man  can  prefix  a  (horter  time  than  his 

life  \  fince  it  inuft  be  his  own  zOt  (which  the  law  does  not  prefuQ;ie 

to  forefee)  which  only  can  make  his  eftate  of  ftiorter  continuance 

than  his  life.    So,  if  the  office  be  granted  to  a  man  quamdiufe  bene 

gejferit  tantunfy  his  eftate  will  not  be  lefs  for  th^  word  tanttdm;  for 

the  grant  is  of  equal  extent  with  the  former,  and  his  mifbehaviour 

in  each  cafe  determines  his  intereft. 

♦Mod.  167.      Therefore,  where  by  the  ftatutes  (a)  dire£ling  in  what  mariner 

|J***^6?*^    the,fi^-?af  rotulorum  fliall  be  apppint^d,  isfc,  it  is  among  other 

Harcoore      things  provided,  that  the  cuftos  ihall  appoint  and  nominate  the 

5.  Fox»        clerk  of  the  peape,  when  void,  who  may  execute  it  by  himfelf  %x 

CafwL*  TcS*.   ^^P"'y»  fo^  ^^  ^ong  time  only  as  hie  fliall  demean  himfelf  well ;  in 

s.  c.       '    the  conftru£tion  of  thefe  words  it  was  held,  that  the  clerk  l^ad  an 

Li.Raym.    office  for  life,  and  that  it  did  not  determine  with  the  eujos. 
i6i.  s.c.  '  *  . 

Comb.  Z09.  1%  Mod.  4Z.  S.  C.  f  («)  By  ftat.  37  H.  8.  e.  x.  ^3.  the  cufot  rctghmm  11  aothorifed 
to  appoint  a  fit'and  able  perfon  to  hold  thp'oi^ce  of  clak  of  the  peace,  during  the  tinae  that  the  faid 
iujios  rofulorkm  Ihall  occupy  the  faid  office  of  cufioSf  fo  as  the  iaid  clerk  of  t!ie  peace  demean  himfelf 
juftly  and  hontttHy,  By  ft  at.  i  W.  de  M.  c.  21.  the  cuftot  is  authorifed  to  nominate  a  cleric  of  the 
peace,  for  fo  long  a  time  only  as  fuch  clerk  of  the  peace  ihall  well  demean  himfelf  in  his  faid  office  f 
and  if  he  do  not  well  demean  himfelf  in  his  office,  the  feffiooi  of  the  county,  on  application  and  proof 
made  ai  the  t€t  requires,  may  remove  htm.] 

■  * 

♦  Inft.  74.        The  Judges  of  the  feveral  courts  at  Wejmwjler  held  formerly 

'^7*  their  places  durante  bfne  placitOy  but  now  by  the  12^  13  W.^. 

their  commiffions  are  ^amdiufe  bene  gejferlnt,  by  which  they  hold 

their  offices  for  life ;  but  upon  the  addrefs  of  both  Houfes  of  €ar- 

liaoient  it  may  be  lawful  to  remove  them. 

It 
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It  kth  been  determinedy  that  at  common  law  the  patents  of  the  Ana.  44* 
i  jviga{a)9  (heriSs,  efcheatS)  commiiBoners  of  oyer  and  terminer^  Cr^^'cir^* 
'  gaoi-deliveiy^  and  of  the  peace,  and  of  the  attorney  and  folicitor  t,  a« 
;  (oieia],  are  determined  by  the  death  of  the  king,  in  whofe  name  N.  BendL 

'fteriflfio  fcch  piaces  where  be  is  chofen  by  a  corporation,  having  by  itt  charter  the  inheritance  of  the 

ifitt,  Joes  jMt  determine  by  the  demife  of  the  king.     7  Co.  30.  b. Nor  the  auihority  of  a  corbner 

arradcror.  Daiif.  15.  Dyer,  165.  2  Inft.  175*  Lev.  no.-*— -Nor  does  any  corporation  officer, 
«bby  the  charter  is  invefted  with  judicial  authority,  Icfe  it  by  fuch  drniTe.  2  Hawk.  P.  C.  }.  & 
<«ifr  tbe  Aatates  7  St  S  W.  3.  c.  27.  and  i  Ann.  c.  i.  for  continuing  ail  pitent  officers  for  fix  mootlls 

ifeer  fsch  demife,  tic  Courts,  letter  (C). [And  by  ftat.  i  G.  3.  c.  2^.  the  officer  of  the  judges  4» 

Kbccoms  vacant  on  the  detnlfe  of  the  crown.] 


Rol. 


It  hath  been  adjudged  in  Sir  George  ReymliTs  cafe,  that  the  900.17, 
:rfcc  of  the  King's  Bench  Prifon  ♦  could  not  be  granted  for  years,  ^^^  Ahr. 
for  that  being  an  office  of  great  truft  concerning  the  adminiftra-  ^^^  \^j^ 
ition  of  jufUce,  in  keeping  of  prifoners  till  they  pay  their  debts,  if  Cro.Carr 
^it  (hoald  be  granted  for  years,  might  be  injurions  to  the  publick,  S^7* 
'.}a  that  it  would  goto  the  executors  or  adminiftrators,  or  might  Hob.  15^ 
Ik  in  fufpenfe  till  probate  of  the  will,  or  adminifiration  taken  3  Mod.  145. 
out;  and  if  the  officer  fhould  die  indebted,  fo  that  none  would  ^^"^^^ 
p)?e  his  will,  or  take  out  adminiftration,  then  there  would  be  no  ingtbentr. 
officer  at  all.  and  executors  or  adminiftrators  would  be  in  by  z€t  i&aiofthe 
of  law,  without  allowance  of  the  court,     Alfo,  it  might  be  a  p^f i,*!. 
fitftion,  if  fuch  office  (hould  not  be  forfeited  by  outlawry,  or  be  fon,  levcft. 
affets  in  the  executor's  hands ;  and  many  other  inconveniencies  «d  in  the 
wottld  follow  if  fuch  grant  for  years  were  allowed.    For  the  fame  ^^^^'^ 
Tcafons  it  was  held  like  wife,  that  the  offices  of  cujlos  breviumy  chi-  c.  17.  miofk 
^pgrapher,  clerk  of  the  pipe  of  the  king's  Clver,  or  of  the  crown,  '^'^'' 
rememl^ncer,  or  chamberlain  of  the  Exchequer,  prothonotaries, 
and  other  officers  in  the  feveral  courts  of  juftice^  could  not  be 
granted  for  years. 

Bat  fuch  offices  as  do  not  concern  the  adminiftration  of  juftice.  Hard.  46* 
fcut  only  require  fkill  and  diligence,  may  be  granted  for  years,  353-^  Jon« 
fccaufc  they  may  be  executed  oy  deputy,  without  any  inconve-  ^' 
nicncc  to  the  publick;  therefore,  where  a  grant  for  years  was 
OKide  of  the  office  of  garbler  of  fpices  in  London^  it  wtis  adjudged 
to  be  a  good  grant,  or  at  leaft  a  good  appointment  for  years,  with- 
in the  intent  of  the  ftatute  of  1  Jac.  i.  r.  19. 

The  office  of  regiftrar  of  policies  of  affiirance  in  London^  con-  Hard.  351., 
ccming  merchants,  was  granted  by  the  king  for  years,  and  ad-  *^*      ^ 
'jodged  to  be  a  good  grant,  becaufe  it  did  not  concern  the  admi-  Dyar,303*. 
}  iBmtion  of  juftice  in  any  court,  but  required  only  the  (kill  of  3  K.«b.  «o. 
^ting  after  a  copy.     So,  the  office  of  making  and  fealing  fub-  J  v-ern.!!, 
;  f^nas  was  granted  for  years,  and  allowed  to  be  good ;  and  there, 
feveral  precedents  are  cited  of  offices  granted  for  years ;  as,  iirft, 
^ces  in  which  the  fafety  of  the  realm  was  concerned ;  as,  the 
;   oiBcc  of  warden  of  a  haven  or  port  by  if.  6.,  of  gunpowder, 
I    I  Car.  |.,  of  making  gunpowder  by  C^r.  2.    Alfp,  offices  eoi^cern- 
^   '^g  the  trade  of  the  realm  have  been  granted  for  years  ^  as,  1  if?  ?• 
ofthe  exchange  of  money  -,  1 8  if.  8.  of  gauger  j  1 7  i2. 2.  of  aul- 

nager 


jOfficfii  find 

nager  thotigli  a  fcal  belongs  to  it,  with  which  tl^e  officer  is  i 

tmfted  i  of  the  ktter'-officey  13  Car^  i.     Alfo,  offices  in  courts^ 

jnftkc  hsre  been  granted  for  years ;  as,  the  office  of  furveyor.^ 

dx  green-wax  ;  of  the  6  (L  writs  in  Chancery  and  fubpmfuu:  -^ 

cczipcoUer  and  cuftomer,  and  making  out  procefs  in  C.  B.     J 

theie  and  fcreral  others  have  been  granted  for  years }  but  no  <^ 

pate  hanng  been  made  of  the  validity  of  them,  how  far  fome  \ 

liier:!  vcuIJ  hold  at  this  day  may  be  a  quedion. 

%  Lev.  *45.        But,  where  cme  made  a  grant  for  years  of  the  (lewardOiip  of 

*\Lw.*tl^   codt-lcct  and  oaart*baron,  this  was  held  void  as  to  the  court-lec 

^         ^' '  being  a  judicial  office,  but  good  -as  to  the  court-baron,  being  on 

miniitenal,  and  the  fuitors  judges  thereof:  but  the  grant  appea 

ing  afterwards  to  be  for  years,  determinable  on  the  death  of  tl 

le&e,  it  was  held  good  for  both ;  becaufe  there  was  no  danger  < 

its  coming  to  executors  or  adminiftrators. 

4CK^t«^       The  king  may  grant  the  office  of  fherifF*  {a)  durante  benepk 

^4'  W:iei«    ^^  311^  although  he  may  determine  the  office  at  his  pleafuv 

mc  •»  m7  y^  ^  cannot  determine  it  for  part,  as  for  a  vill,  isfc.  nor  ca 

«jkiR^.^bKar  he  abridge  the  flieriff  of  any  thing  incident  or  appurtenant  to  h 

IM  Itt  is  tus  ^tpiitr>  'B^  Kcortlag  to  tbe  natare  of  a  deputation  muft  be  removable,  as  an  attomqr  i 
Hg^i3«    Noy>55- •  See  the  tat  24  G.  2.  c.  48. 

« 

D«t^  \j^        The  king  may  grant  the  office  of  chirographer  of  the  ComoK 

r^«  *^         Pleas  fitam£u  mbis  piacucrity  and  it  is  good. 

9  C^  97*         The  office  of  the  king's  Marjbalfea  f  may  be  granted  at  will, 

Cok  Ut.  If  the  king  grants  an  office  at  will,  and  grants  a  rent  to  fl 

4a«  a*  patentee  for  his  life,  for  the  cxercife  of  his  office,  this  is  no  a] 

lolute  ellate  for  life ;  becaufe  the  rent  being  granted  on  account  < 

the  office,  and  in  difcharge  of  the  duty  of  the  place,  whenev< 

his  iutereft  in  the  office  ceafes,  the  rent  is  determined ;  becaui 

it  \(^s  firft  granted  for  the  exercife  of  the  office,  >yhich  he  is  n 

further  concerned  in. 

Co*  Ut,  A  \Jk)  ju'licial  office  cannot  be  granted  in  reverfion  \  for  thoug 

^*  ^«  the  grantee  be  never  fo  fit  at  the  time  of  the  grant,  he  may  becon 

ifKt'y   unfit  when  it  takes  effi^. 

iitini«1vri*l  an<)  partly  judiciil»  conoot  be  granted  in  leverfian  \  as  tbe  office  of  aaditor  of  the  Court  < 
WaiM*.     1 1  Co.  4.    a  Roll.  Abr.  15a.     v 

Bill  (<it  the  '  The  king  may  grant  an  eftate  in  an  office  to  commence  injvhm 

jirtat)K«  Qf  ^pon  a  contingency,  which  eftate  fhcll  arife  out  of  the  inheiil 

kuit'T^Ani  «ncc  he  hath  in  the  office  itfelf,  for  fuch  he  may  have  in  point  < 

ct'  AW  uituc  intereft)  though  not  in  execution. 

Alul  i.u  h  «  )CT4nt  in  KVcrCon  by  a  fubjcA,  viit  Dyer,  86.  pi.  58.  259.  pi.  i8.  3  Leon.  31.  Hob,  15* 
a  Kol!.  Abi.  134.  Cio.Ctr,a79.  11  Co.  4.  8  Co.  55.  b.  Carth.  350.  aSaik.  465.  pl.i 
4  Mud.  a;5* 

r»rt,  Vnf,  It  hath  been  adjudged,  that  the  office  of  rcgiftrar  being  nfudl 
'  '•'  '^'*'*'  granted  as  well  in  revcrfion  as  poffeffion,  a  grant  to  one  of  fuci 
i  iluiir      olRcc  lor  life,  when  by  tlie  death  or  furrendcr  of  the  prcfent  office 

i 


I  It  AaBbecome  Toid,  is  good  ^  for  though  there  U  no  reverfion  of  an  Ahr.  253. 
I  ffte,  onlefs  it  be  an  office  of  inheritance,  yet  it  may  well  be  gpnt-  ^f^'  ^^' 
'^jQ  inrer&>n,  habend*  after  the  death  of  the  prefent  officer  $  (tf]But«lnl 
J^kich  is  no  more  than  a  proviiion  of  a  perfon  to  fupply  it  when  lefs  there 
|t  becomes  roid ;  and  if  fuch'^provifion  has  been  ufually  made,  the  ^*^^^ 

^Om  and  ufagC  {a)  give  fan£kion  to  it,,      i^  i,  notjrantable  in  imrfioa.  aVem.  iM. 


Offices,  hj  v/hom  to  be  executed,  and  who  are 

incapable  thereof. 

Fan  office,  either  of  the  grant  of  the  king  or  fubje£l,  which  C3.LTt3.b, 
concerns  the  adminiftration,  proceeding,  or  execution  of  jullice,  .^^^  '^^'^  ^ 
die  king's  revenue,  or  the  commonwealth,  or  the  intereft,  be-  not  be  a^ 
it,  or  fafety  of  the  fubjeA,  or  the  like  \  if  thefe  or  any  of  them  fteward,  for 
granted  to  a  man  that  is  uncxpcrt,  and  hath  no  flcill  and  fci-  |»«««n«i»l 
e  to  exercife  or  ex^ute  the  faitie,  the  grant  is  merisly  void,  execute  it* 
I  die  party  difabled  by  law,  and  incapable  to  take  the  fame  pro  much  lefs- 

mmodo  reps  {5*  populi;  for  only  men  of  Ikill,  knowkdge,  and  ^^^\^ 

ikiby  to  exercife  the  fame,  are  capable  to  ferve  the  king  and  his  over.  Cro. 

ieople.    An-(^)  infant -therefore  is  not  capable  of  an  office  of  £Hs.  636.7. 

fevardihip  of  the  court  of  a  manor,  either  in  pofieffion  or  {l£^^^* 

imrfion.  ^    minifterial 

^fitt  nif  be  granted  to  an  infant,  in  pofleflion  or  reveriionf  for  lie  may  exercife  it  by  a  deputy. 
^200.4.1.— As,  where  the  office  of  regiftnur  to  the  Bidiop  ofR^cbefitr  was  granted  to  7"  ^,  who  was 
iaiiJBit  of  twehre  years  of  sge  at  the  time  of  the  grant,  babead,  alter  the  death  of  J*  /)•  (who  was 
^iq^ftnr  in  poiTeffion)  for  his  life,  to  be  ezerdfcd  by  bio)  or  his  deputy,  and  afterwards  J,  X>.  died* 
J*  5.  beiag  of  the  age  of- thirty ;  this  was  held  a  good  grant  at  the  time  of  making  of  it*  the  office  belqg 
m\t  txcfcifed  by  lum  or  his  deputy.  Cro.  Car.  279.  a  RoU.  Abr*  153*  Yoqiu;  v.  Stowel.  Cro. 
Cv.  555.6.  March,  38.  S.  P.  sludged*  4  Mod.  279.  %  Vent.  188.  PoUexfT 236.  S.  P.  cite^, 
fi^s^Qdjcd  to  be  law. 

,    hrti  Broke  gave  the  office  of  chief  prothonotary  to  G«,  but  he  Dyer,  150. 
appearing  unfitj  he  revoked  itj  and  granted  it  to  W.^  and  a  pre-  ^*    ^'^* 
pdcnt  was  (hewn,  where  the  office  of  clerk  of  the  crown  was  s.  c.^cited. 
^uvted  by  the  king  to  one  Vintner^  who  exhibited  his  patent^  and  s  And.  1x8. 
itfoed  to  be  admitted  ;  and  the  juftices  of  the  King's  Bench  re-  ^'^' 
&fed  to   admit  him  {c)^  becaufe  he  never  had  exercifed  that  ^^ce  of 
pffice^  nor  ever  was  brought  up  in  it;  and  recommended  a  fit  learning  be 
perfon,  whom  the  king  ore  tenm  commanded  tabe  admitted,  and  5**°*  '**, 

I L^ /-  .  o  :•  ^  '  man  utterry 

|T*^!^0™-  .  .  insufficient, 

S  ««oi^.  ^^  though  it  be  to  him  and  his  affigns,  or  to  be  exercifed  by  a  fufficient  deputy,   it  mends 
!  ^thccafie,  but  it  muft  radically  veft  in  the  iirlt  grantee,  before  ic  can  go  in  procuration  or  deputation 

'^'^otber.    Hob.  148. If  the  king  fliould  grant  an  office  in  B.  R,  the  judges  may  remove  fucli 

"  "     &r  bfafficiency,  becaufe  they  axe  proper  periwia  to  judge  of  his  abilities.    4  Mod.  30. 


The  Biffiop  of  GUucefter  granted  the  office  of  chancellour  of  his  Car.95» 
\  iwcefc  to  one  S.,  who,  becaufe  he  was  unikilful  in  the  civil  and  ^^  **^' 
;  «wn  law,  was  adjudged  incapable.  pZ'-Vso. 

I  .^^i^^^^/  ^7*  S*  P«  ^v^  argttcd,  where  the  grant  was  to  him  or  his  deputy ;  in  which  cafe  it  u as 
^nd,  that  iofufficjency  did  not  create  an  original  incapacity^  fo  as  to  avoid  the  grant  j  becaufe  that 
I  ^'^t  appoint  a  deputy  learned  in  thofe  lavis,  «ad  that  if  he  appointed  ^  who  was  un/I(/lfu)«  it 
;  ^*«  ke  a  Mutttre  of  the  office. 

If 


204  S>iSittfi  anti  ^f&tttt. 

Cro.  Tac.  If  the  king  by  his  letters  patent  grants  the  office  of  cuftodjr  of 

?7-  tf«*f  the  caftlc  of  Dunnington  to  a  womaD,  to  be  exercifed  by  her,  or 
aL  *        ^^i*  fufficient  deputy,  the  grant  is  good,  and  it  (hall  not  be  intend* 

ed  a  caftle  of  war  rather  than  a  private  houfe. 
{a\  How  fir      By  the  3  Jae.  I.  r.  5.  it  is  ena£led,  <^  That  no  [a)  popifh  re- 
£mn"tl«      **  cufant  convi£l  (hall  excrcife  any  publick  office  or  charge  in  the 
chorchare    *'  commonwealth,  but  (hall  be  utterly  difabled  to  exercife  tlie 
Tendered  in-  ««  famc  by  himfelf  or  his  deputy." 

capable  or 

cxcufed  from^ierTiflg  any  pubHcIc  ofScr,  ^i  ^  Mod.  199*  9  Vent.  147.  «  LeT.  15 1.  184.  r^x» 
»Jon.  Siii37.  4Mod.  269«  Sallc.  167*  pi*  i-  Skin.  574.  Carth.  306*  5Mod.  43x«  Comb. 
3x5.  xo Mod.  201  •  179.  zi  Mod.  i^a*  pi*  ix>  ixMod.67.  aStra.  1x93.  Ld. Raym.  29.  €^ 
Jit^rtf  (E). 

(K)  Of  the  Manner  of  executing  them :  And  herein 
of  Offices  that  are  incompatible,  and  wherq  ^^ 
Office  may  be  executed  by  two  or  more  Perfons, 

4|Bft.  <0Q.  /^FFICES  are  faid  to  be  incompatible  and  incondftent,  fo  as  to 
^^  be  executed  by  the  fame  perfon,  when  from  the  multiplicity 
of  bufinefs  in  them  they  cannot  be  executed  with  care  and  ability  $ 
or  when  their  being  fubordinate  and  interfering  with  each  othet, 
it  induces  a  prefumption  they  cannot  be  executed  with  impar- 
tiality and  honefty.  And  this  my  Lord  Coke  fays  is  of  that  im- 
portancci  that  if  ail  oiBces  civil,  ecclefiaftical,  is^c.  were  only  exe- 
cuted each  by  a  different  perfon,  ic  would  be  for  the  good  of  the 
commonwealth^  advancement  of  juftice^  and  preferment  of  de- 
ferving  men. 
Inft.  too.  And  hence  it  is,  that  the  king  himfelf,  though  he  may  grant 
.(*)Sid.305.  3u  office,  yet  cannot  execute  it  himfelf  (3)  5  nor  can  the  Ch.  Juft. 
of  B.  R.  be  prothonotary  or  clerk  of  the  papers,  though  he  may 
difpofe  of  thofe  places. 
4  Inft.  310.  So,  if  a  foreiler,  by  patent  for  his  life,  is  made  Judice  in  Eyrt 
of  the  fame  foreft  pro  hdc  vice^  the  forefterfliip  is  become  void,  for 
thefe  offices  are  incompatible ;  becaufe  the  foreftet  is  under  the 
corredion  of  the  Juftice  in  Eyre^  and  he  cannot  judge  himfelf. 
The  fame  law  of  a  warden  of  a  foreft,  and  of  a  Juftice  in  Eyre  of 
the  fame  foreft. 
Sid.  30s*  Upon  a  mandamus  to  reftore  one  to  the  place  of  town-clerk,  tt 

2  Keb.  9s,  ^^g  returned,  that  he  was  eleftcd  mayor  and  fworn,  and  therefore 
Pergam.  ^^J  chofe  another  town-clerk ;  and  the  court  yere  ftrongly  of 
(c)  Upon  opinion  that  the  offices  were  incompatible,  becaufe  of  the  fubordU 
•  ^"^  ^^  nation.  A  coroner  made  iheriff  ceafes  to  be  coroner ;  fo,  a  parfon 
ona  judg-  made  a  biftiop;  a  judge  of  C  B.  made  a  judge  of  B.  R.,  and  the 
meat  in  town-clerk's  office  is  to  be  attendant  on  the  mayor.  In  re-difleifin 
rrr?hT«-  ***^  fteriff  is  minifter  and  judge,  but  that  is  by  aft  of  parliament  j 
To/afligned  and  by  the  (r)  cuftoms  of  fome  places  the  may  of  has  other  offices 
vm,  x\ut  annexed  to  his  place  of  mayor,  but  here  they  are  diftinft ;  and 
/^ri^MMi     *^^  ^^^^^  recpmmended  the  cafe  tp  xh?  town  for  an  amicatlc 

awarded  to      COmpofurC. 

the  two  bailiflfs,  and  the  court  was  held  (lefor^  the  mayor  and  the  two  bailiffs,  (b  that  the  baillflTs  being 

judge* 


jdfigf  ie  court  could  not  be  officers  ^  but  the-court  conceived  it  might  be  good  bf  cuftom,  and  not  error  $ 
Jbrt!it]id|esarenot  the  bailiffs  only,  butthq  ms^yor  sbd  bailifls ;  and  it  is  a  common  courfe  in  many  of 
'  corporadonsy  where  the  bailiffs  tic  judges,  or  the  mayor  or  they  be  judges,  yet  in  refpeft 
pioceis  they  be  the  officers  alfo.     Cro.  Car.  1 38.     Crane  v.  Hotland.     4  Mod.  66.  S*  C. 


Ibi  [Bat  this  cafe,  as  is  well  obfenred  by  Bullet,  J*  will  not  aflift  10  the  determination  of  the  point 
ft^stfiaa.  For  in  a  writ  of  error  in  a  civil  aflioni  the  queftion,  Whether  the  judges  in  the  court  be* 
fcvM  praperiy  judges  or  not  ?  can  never  be  decided :  it  u  fufficient,  if  they  be  judges  defa3o»  2  Term 


[The  corporation  of  Haftings  confifts  of  a  mayor,  twelve  juratSj  Miiward  v. 
jcn,  and  a  town-clerk,  which  latter  is  ele^ed  by  the  others,  Thstcher, 
k  jurat's  fit  as  judges  in  a  court  of  record,  and  hold  pleas  of  R^ef ,  g|^ 
crown  >  and  any  two  of  them  with  the  mayor  may  hold  a 
rt,  but  all  tKe  jurats  have  a  right  to  attend  as  judges  without 
Bog  fummoned.     It  was  holden,  that  the  acceptance  of  the  office 
town-clerk,  though  an  inferior  office,  vacated  that  of  jurat,  for 
thele  two  offices  were  incompatible,  notwithftanding  there 
feteral  inflances  within  the  borough  of  their  having  been 
ied  in  the  fame  perfon.] 

Minifterial  offices  may  be  granted  to  two,  and  fo  may  alfo  fome  4  Mod.  17. 
U offices,  which  are  eftabliflied  by  aft  of  parliament;  but  4laft«t4^* 
it  offices  cannot  regularly  be  granted  to  two^  nor  otherwife  K«b.i*j 
diey  have  been.    However,  it  feems  to  be  in  the  difcretion  Sid.4o, 
the  judges,  if  they  fee  an  office  in  theur  courts  comprehend  too  ^  ^^^ 
ch  for  one  man  to  execute  it,  to  plit  in  more.     But  this  mud  j^g*  2^*. 
^where  it  is  granted  to  feveral  as  one  office ;  for  if  divided  to  two  Job-  163. 
three,  the  prefcription  is  interrupted,  and  it  b  not  a  grant  of  the  "**'  *'♦* 
Kient  office. 

Hierefore,  a  grant  of  the  office  of  chief  prothonotary  of  the  %  RoU. 
>mmon  Pleas  to  two  hath  been  held  void.   „^».  „     ,  o«4  .. .  .  m J?**''  ^^ 

Hob.  153.  3  Mod.  145.  4  Mod.  17.  clte^ 

I  So,  a  grant  to  two  to  be  chief  jaftices  of  any  of  the  benches  hath  %  Roll, 
ken  beU  void;  but  a  grant  to  two  to  be  clerks  of  the  crown  Abr.  i5t. 
iipod.  ^  "^"3. 

tf  a  grant  be  made  to  two  of  the  office  of  one  of  the  auditors  of  1 1  Co.  s. 
ijhc  Court  of  Wards,  it  is  good ;  yet  it  is  but  one  office^  and  partly  ^^'!!^  - 
>idicial;butthisisbythe3ai/.8.  r.46.     aRoU,Abr.isi.  4Mod.i8.  sYcdtS. 

The  office  of  forefter  of  J^akbatn  foreft  vtras  granted  to  two,  and  Dytr,  167. 
Idd  good.  •• 

The  clerk  of  the  King^s  Bench  office  had  granted  the  office  of  Vest.  196. 
4ik  of  the  papers  to  A.  and  A,  and  the  longeft  liver  of  them ;  B.  *  ^^'  »5- 
>|^s  a  parol  furrender,  and  prays  that  C.  mould  be  admitted  in 
■is room,  which  was  done  accordingly;  B.  dies;  A.  commenced  a 
te  againft  C,  foppofing  that  he  had  no  right ;  but  upon  the  trial 
k  sfpeared  that  the  plaintiff  agreed  that  C.  fliould  be  admitted^ 
which  wag  looked  upon  as  a  furrender  of  the  former  grant,  and  the 
.^^g  of  a  new  one ;  and  it  was  niled  accordingly. 

The  king  granted  the  office  of  comptroller  of  the  cudoms  lA  1  Mod.  260. 
tkc  port  of  £w/^,  dumnti  benepiacito  to  two 'j  one  died;  and  the  ^^^^\ 
qyeftion  was,  Whether  the  other  fliould  have  the  whole  by  far-    *"    ^" 
tivorlbip  ?  Etper  cur.  He  fliall  not,  for  there  fliall  be  no  furvivor- 

fliip 


4o6  i^tEHtn  attb  Dtftcetiii 

{a)  It  isfaid  fhip  of  ati  officc  of  {a)  trufl;>  If  it  13  not  granted  to  them  and  tlid 

in  general,      furvivor. 

ferewr*  tbat 

if  an  office  be  granted  to  two,  and  one  die,  the  office  does  not  furviTe,  but  determines ;  as,  tf  two  ihe- 

iitfs,  and  one  die,  the  otb^  cannot  aft:  othcrwife,  if  granted  to  two  and  the  furviror  of  them. 

2Salk«465«  pi.  i. 

Carth.  213.     V  The  Bifliop  of  Landaff  by  deed  granted  the  office  of  chanccUour 

Jonei  V.       Qy  commiflary  of  his  diocefe  to  Doftor  Lloyd  and  Doftor  Jones^ 

Show.  289. '  ^o  J^old  th^  fame  conjunElim  l^  divijim  to  theni  arid  to  tht  furvivor 

4  Mod.  16.    ofihettt;  Doftor  i/(?yJdied,  and  the  fucceiTot  of  the  biQidp  granted 

»Saik.  465.  ^g  office  to  another,  who  fued  Jones :  it  was  agreed  by  counfel 

jaMod.  10.  on  both  fides,  that  this  office  had  beeil  anciently  and  ufually 

S*C.  granted  in  this  manner;  and  on  a  cafe  Aated  out  of  Chanceryi 

and  referred  to  the  Judges  of  B.  if.,   the  Only  queftion  was, 

Whether  this  was  fuch  a  judicial  office  as  Could  be  granted  in  this 

manner  ?    And  after  feveral  arguments  it  was  adjudged,  tliat  this 

was  a  good  grant ;  and  the  principal  reafon  of  the  judgment  was, 

becaufe  of  the  long  and  Conftant  ufage ;  and  it  was  faid,  that  the 

offices  of  mod  of  the  bifliopricks  in  England  are  and  have  been 

conftantly  fo  granted. 


•  (L)  Of  the  Executioti  of  an  Office  by  Deputy :  And 
herein  of  Superiors  being  anfwerable  for  their 
Deputies. 

(A)  A  depn.  A  S  to  the  execution  of  an  office  by  (i)  deputy,  we  muft  obfenre, 
kl**^*'**!^^  *^*^  ^^^^^  ^J^  ^^^^  offices  which  in  their  nature  and  con(li« 

occupieth  in  tution  imply  a  power  or  right  of  exercifing  them  by  deputy ;  fomc: 
right  of  an.  that  in  their  nature  cannot  be  exercifed  by  deputy;  and  fome, 
^'hom  ^^**  ^^  having  fuch  a  power  annexed  to  the.  grant  or  inftitution 
leguiariyhu  maybe  fo  exercifed,  thoiigh  without  fuch  an  exprefs  provtfion 
fupcriorlb^i  they  could  not. 

anfwer. 

Perk.  ^100.— »The  difference^  fays  my  Lord  Coktf  between  a  deputy  and  an  allignee  is,  that  an 
aifigneeit  a  perfoD  who  has  an  eftace  or  intereft  in  the  office  itfeify  and  does  things  in  hts  own  name^  for 
which  his  grantor  ihall  not  anfwefi  unlefs  in  fome  fpecial  cafes ;  but  a  deputy  has  not  any  efiate  or  in- 
tenft  in  the  office^  but  is  as  fervant  to  the  officer^  and  does  every  thbg  in  the  name  of  the  officer,  and 
nothing  in  his  own  name,  and  for  whom  the  grantor  ihall  anfwer.  9  Co.  49.  Butter  Holt,  C.  J.  ith 
fajd,  that  a  deputy  cannot  regularly  have  Icfs  piower  than  his  principal,  cannot  be  reftrained  from  ezer> 
cifing  any  part  of  the  office  by  covenant,  or  otherwife,  muft  regularly  t£t  in  his  own  name,  unlefs  it  be 
in  cafe  of  an  undcr-iberiffy  who  aQs  in  the  name  of  the  high  fheriflTy  becaofe  the  writs  arc  diieded  to 
him.    Salk.  95. 

s  loft.  3^2.       Offices  of  inheritance  for  years,  and  thofe  which  require  only  a 

Ptew.  380.  fuperintendency>  and  no  particular  ikill,  may  regularly  be  cxer- 

Styk^^Sj,  cifed  by  deputy ;  fuch  as  that  of  {c)  earl  marflial  of  England^ 

(«)  The  forefteri  park-keeper^  £5fr. 

office  of 

liigh  conftable  of  England  may  be  exercifed  by  deputy*  Keilw*  171.  a.— ^«* John  Wilftire  held  lands 
In  Heyden  in  EiTez  by  grand  icrjeanty,  to  hold  m towel  when  the  king  ftiould  walh  his  hands  before  dinner 
the  day  of  the  coronation ;  but  he  having  no  d  gnity  was  allowed  to  make  a  deputy-  Co.  Lit.  107.  b. 
—  A one,  wife  of  the  Earl  of  Pembroke,  held  lands  of  the  king  to  perform  the  office  of  napery  at  his  co- 
ronation \  but  becauie  a  woman  could  not  do  it  in  perfon,  flie  was  allowed  to  make  a  deputy  1  So,  the 
heir  of  the  faid  earl  was  by  tenure  to  carry  the  gold  fpurs  before  the  king  at  his  coronstioo  \  but  beciufe 
he  was  not  of  age^  he  was  allowed  to  make  a  deputy.    Co.  Lit.  107.  b^ 

A  flieriff, 
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Kfktiff,  though  he  is  an  officer  made  by  the  king's  letters  pa-  Rail.  Rep. 

tent,  and  though  it  be  not  faid  that  he  .may  execute  his  office  per  *  j+: 

Jevlfufcifntim  itputatum  fuum^  yet  he  may  make  a  deputy,  which  wmicom'bt. 
istkunder-fheriff  againft  whom  a£tions  may  be  brought  by  the 
prties  grieved. 

And  it  is  faid  in  general,  that  when  an  officer  hath  power  to  9  Co.  49. 

.flukcaffigns,  he  may  (<i)  implicitly  make  a  deputy.  («)Abifliop 

6s  bath  fmn  of  appointing  deputies,     t  Sid  138.     The  office  of  clerk  of  the  outlawries  of  the 
Pleas  beUiogc  to  the  Attorney -GeaeraJ,  wh)  exerciieth  it  by  deputy.     4  Inft*  zoi. 


A  judicial  officer  cannot,  it  is  faid,  make  a  deputy,  unlefs  he  3  Mod.  150. 
Iithaclaufe  in  his  patent  to  enable  him  ;  becaufe  his  judgment  ^'tedtfr^tt- 
i  relied  on  in  matters  relating  to  his  office,  which  might  be  the  (^j  There*, 
-ttafon  of  the  making  of  the  grant  to  him  5  neither  can  a  minifterial  fore  the 
•fficcT  depute  one  in  his  (lead,  if  the  office  be  to  be  performed  by  ^^^^^  ^l 
fan  in  (^)  perfon ;  but  when  nothing  is  required  but  a  fuperin-  pcrfon  can- 
tendency  in  the  office,  he  may  make  a  deputy,  not  affiga 

^  ^  .  ^     ^  hit  office; 

fer  tbe  Uw  fuppofes  it  to  hive  been  givfn  him  in  coniiJeration  of  his  diligencei  fidelity,  and  Ikill. 
iiB.4«  I.  2  Roll.  Abr.  154.— *iThe  office  of  carver,  being  a  psrfocat  truft,  cannot  be  affigoed* 
Pj9i  7.  b. 

It  is  clear,  that    the  Judges  of  Wejlmln/ler-hall,    as   well  as  9  E.  4*  30| 
iD(f)  others  having  judicial  authority,  muft  hold  tJieir  courts  in  ^J.'  *: 
iWr  proper  perfons,  and  cannot  a£l  by  deputy,  nor  any  (rf)  way  judges,'ii. 
fransfcr  their  power  to  another.  P«rk  S  i^'- 

{c)  But  the 
ja^gH  of  the  ecclefijftical  courts  may  a£l  by  deputy,  as  the  ancient  cuftom  hath  been.  Latch.  ^  vide 
fya  Inia  (D).  {J)  And  therefore  where  the  Council  of  the  Marches  of  Wales  reftrr«d  a  fuit  to  cer* 
BisperfoQitobearand  determine  it ;  this  was  he'd  to  btr  illegal,  and  a  prohibition  awarded  to  the  court, 
A  %  their  proc^f  dings  againiV  the  party  fir  refusing  to  obey  ihc  order  of  thf  referees.  Roll.  Abr. 
SHt  Marcb,  102.  So,  juftkes  of  the  peace  cannot  dck'[:ate  a  certain  number  of  themfeives,  and 
■kI  them  witih  a  power  Co  make  rates  and  orders.     6  .Mod.  S 7. 


5* 


A  coroner  cannot  make  a  deputy,  nor  an  efcheator ;  becaufe  Lilt.  Re 
ftrfc  aie  judicial  offices,  which  they  muft  cxercife  in  perfon :  44^- 
tKit  it  is  faid,  that  the  king  by  fpecial  cbmmiffion  may  appoint  a 
^nty  efcheator,  to  inquire  by  office  of  the  death  of  a  nobleman, 
<)r>asthe  book  feems  to  hold,  of  any  other  perfon,  thotigh  under 
tbt  degree. 

It  is  held,  that  the  office  of  conftable  being  wholly  minifterial,  Roll.  Abr. 
tod  no  way  judicial,  he  may  appoint  a  deputy  to  execute  a  war-  ^|^' 
not  direjied  to  him,  when  by  reafon  of  (icknefsj  abfence,  or  crompt.*^' 
^CTwife,  he  cannot  do  it  himfelf ;  for  the  publick  good  requires,  222. 
Att  there  Ihould  be  always  fome  officer  ready  at  hand  to  execute  i^"^^'  ^7^ 
fttch  warrants ;  and  the  too  rigorous  reftraint  of  the  fervice  of  RoiLRep! 
«ttn  to  the  proper  officer  could  not  but  fometimes  caufe  a  failure  274. 
of  jnftice.    But  it  is  faid,  that  a  conftablc  cannot  make  a  deputy,  ^^^  3S5* 
^thout  fome  fuch  fpecial  caufe.  March,  30.   2Keb."o9. 

rrhchigh  conftable  appointed  a  deputy  to  billet  foldiers  under  Midhurft 
^  mutiny  a£l.    This  appointment  was  by  parol  only,  and  the  ^'^aite, 

deputy  was  not  fworn.     By  the  court ^The  high  conftable  hath  ^J^^"' 

power  by  the  a£l  to  billet  foldiers ;  and  he  may  appoint  a  deputy  1  Bi.  Rep. 

to  this  particular  miniPceri^il  ajSi;    This  is  a  minifterial,  not  a  35o»'S-C. 

6  judicial. 


2o8  ^f&ftii  anD  iDt&ut0i 

judicial,  aA ;  and  a  conftable  may  appoint  a  deputy  to  do  mifii-* 

fterial  af^s.] 
Keb.  639.        It  fcems  the  better  opinion,  that  a  (a)  recorder  of  a  town  can- 
/tfrWind^     not  makc  a  deputy,  without  a  fjlecial  grant  or  cudom  for  that 
^^*       purpofe^  being  a  judicial  office  relating  to  the  adiiiiniilration  of 
1  Lev.  76.    jufticc. 

(•)  A  bailiff  of  »  liberty  may  have  a  deputy.     Cto.  Jac.  241-2.  adjudged. 

ftoll.  Abf.  And  tbereforcj  where  a  writ  was  direfted  to  the  mayor,  al- 

s'k^?  dermen,  and  recorder  of  i^^w/T/^^r,  and  the  record  Wzs  certified 

x^i.'aojV  ^Y  the  mayor,  aldermen,  and  deputy  recorder,  without  (hewing 

SI 9.  tnat  the  recorder  had  power  to  make  a  deputy;,  the  return  was 

aKeb.385.  IjcM  naught. 

39  H.  6. 34.  '  It  is  held,  that  the  marflial  of  the  King's  Bench,  having  the  in- 
A  Roll.  heritance  of  the  office,  with  power  to  grant  the  fame  for  life,  can- 
{h)  That*  not  notwithftanding  give  power  to  fuch  grantee  for  {k)  life  to 
nkith«rte.    make  a  deputy. 

sunt  at  will 

nor  tenant  fnr  life  can  make  a  deputy,  if,  in  the  very  grant  made  to  thein>  there  is  not  an  cvprefs  clauie 
for  the  execution  of  the  office  fir  jc  vd  JuJjiiienUm  Htputatum  fuum.  3  Mod.  147.  ■  %  Seethe  flat. 
S7  C.  2.  c  17.  whereby  the  power  of  appslnting  the  mirihil.  is  reveftel  in  the  Crown. 

Bryant^a  [The  offices  of  clerk  of  the  papers,  and  clerk  of  the  day-rule^ 

R^*'*^r"  ^^  ^^^  King's  Bench  Prifon,  cannot  be  executed  by  deputy.^ 

5  Term  Rep.  511* 

Cro.  His.  The  office  of  aulnage,  or  fealing  of  cloths,  cannot  be  exercifecl 
l}7\ '         by  deputy,  bein?  an  office  of  truft.  unlefs  there  be  a  claufe  in  the 

VatJona  '^r''f^  r 

V.  Johns,  patent  for  that  purpofe. 

Saik.  95.  Regularly,  a  deputy  cannot  make  a  deputy  (r),  becaufe  it  im« 

i**i^^klr  P^^^®  ^"  affignment  of  his  whole  power,  ^hich  he  cannot  affigri 

v.^Kctt!'  over.     But,  if  A.  be  appointed  fteward  of  a  copyhold  coutt,  to  be 

(()  For  n  exercifed  fer/e  vel  depttiaium  fuum^  and  he  appoint  B*  his  deputy^ 

deputy  be-  ^\^^  \izx^  long  exercifed  the  faid  office,  and  B.  authorife  C  and 

Mcirboit  ^*  jointly  and  feverally,  to  take  a  furrender  of  a  copyhold  tene* 

•utKoriM  ment  from  J.  S.,  which  is  done  by  C,  without  reciting  his  power, 

**"  ot^d^*  or  any  relation  had  to  it,  the  furrender  is  good,  being  only  a  fingU 

legate  that  *^  f  ^^^  the  conftitution  in  this  manner  gives  C.  the  colour  and 

authority  {  reputation  of  an  authority  to  a£k  as  a  fteward  (J)  defoBoi  and 

poty  oi  Irt  ^**'  ^'^  ^'^^  *^  ^^'^  *^  fufficient  among  the  tenants,  for  they  have 
nakeade.    DO  power  to  examine  his  authority,  nor  is  he  to  render  them  any 

puty,  fo  fttch  tlcCQUnt  of  it. 

fecood  de« 

jputy,  and  (b  ai.  ttifinitmHf  which  would  be  highly  inconveninit.  Lil.  Reg.  446.  (d)  Where  the  deputy 
of  a  deputy  0^  a  cuftomcTy  fitting  in  the  cuftom-houfe  wiih  other  officert,  and  afting  u  an  officer, 
his  a^  were  held  good  as  an  officer  defa^9,  though  not  dejure  ^  and  that  k  would  be  very  hard  to  put 
tKoft  who  have  to  do  with  cuftom-houfe  officers,  to  inquire  into  the  legality  of  their  iaftitution. 
Cro.  £lix.  534. 

4  Inft.  291.       The  Chief  Juftice  in  Eyre  may  by  the  ftatute  tyi  2'^^*  ^'  ^*  3S« 

make  his  deputy;  yet  all  the  writs  of  fummons  ancient  and  late  are 

coram  Oa^jujlict  itinerant  autejus  deputat^. 

Leon.  2x9.         It  is  faid,  there  cannot  be  an  officer  without  deed,  [e)  nor  can 

3  ^^\  '47-  there  be  any  deputation  of  an  office  without  deed,  being  a  matter 

W  Adepa.   ,  ,;  ,     ,.   ^  I      J^^.  '  » 

urionofan   Which  iies  m  grant. 

office  is  in  its  own  nature  grantabie  by  parol ;  and  therefbre  though  it  flioold  happen  to  be  granted  by 
writing,  yet  iiace  it  ti  in  itlelf  grantabie  by  parol,  it  may  ba  revoked  by  parol*    Ca.  Law  &  £^.  74. 

But 


ISatthe  high  flieriffmay  make  an  under-Qieriffy  or  his  de4>uty»  3  Mod..  150. 
im&out  deed,  for  he  claims  no  intereft  in  the  office,  but  as  fervant ;  U)  c^'o* 
and  therefore  (a)  where  an  a£lion  on  the  cafe  was  brought  againft  ckcott^^. 
tbe  deputy  of  a  fheriff  for  an  efcape,  who  pleaded,  that  the  SierifF  Damya, ' 
trade  him  his  deputy  to  take  bail  of  prifoners,  and  that  he  took  adjudged, 
bond,  fe^r.,  and  (hewed  no  deed  of  deputation  j  yet  the  plea  was  ^t^<.on/ 
IkU  good  on  a  demurrer.  ftJbic  ma^ 

appoint  «  depotj  by  psroly  tttfufra  Midharft  t.  Waite,  3  Burr.  1159.] 

By  the  ftatate  of  2  H.  6.  c,  lo.  it  is  ordained,  <<  lliat  all  officers  4  laft*  i  Z4» 
^  made  by  the  king's  letters  patent  within  the  king's  courts,  who  '  i^* 
"  bave  power  smd  authority,  bv  virtue  of  their  offices  of  old  time 
^  accuftomed^  to  appoint  clerks  and  minifters  within  the  fame 
^  courts,  (ball  be  charged  and  fwom  to  appoint  fuch  clerks  and 
*'  minifters  for  whom  they  will  anfwer  at  their  peril." 

Upon  the  mie  of  rej^ndeat  fuperior^  regularly,  all  officers  (ball  4  Co.  33. 
anfwer  for  their  (i)  deputies,  in  the  fame  manner  as  if  the  zGt  */^***f?' 
"vere  done  by   themfelves>  unlefs  it  be  in  criminal  cafes;  and  Dyer%78.* 
therefore,  (herifls  (hall  anfwer  for  the  efcapes9  amerciaments^  Isfc.  [}>)  But  if  a 
of  thdr  deputies,  err^.  ^-^Ji 

^lamf  thiofy  he  bimfelf  (hall  be  poniAad,  and  not  the  mafier  of  the  office,  becanfe  he  takes  a  fee 
in  it.    Leon.  146.  &  v'tde  Hob.  13. 

[A  codftafale  ihall  anfwer  for  his  deputy  upon  any  mifcarriage,  Wood'slnft. 
uilds  the  deputy  is  allowed  and  fwom ;  for  then  the  deputy  is  ^*  >•  c*  ?• 
conftablc.] 

If  die  coroner  be  jnfufficient,  the  whole  county  who  made  iinft.  466. 
dcftion  and  choice  of  him  (hall  tanquam  eUBor  £^  fuperur  an-  rT"  r*'  ^^ 

f^,,  f  ,  \,  ^  ''  ^  lord  of  a 

iverrornim.  ItancWfe  ihall  mftwif  for  a  bailiff  put  in  by  him.    »  Lev.  160. 

If  a  perfon  be  appointed  cuftomer  or  coUedor  of  the  cuftoms  in  Dyer,  238. 
» certain  port,  who  is  empowered  by  the  ftatute  i  Eli%.  c.  12.  to  Jj-^j'^^j^J^ 
appoint  a  deputy,  and  a  deputy  fo  appointed  by  him  conceal  the  Jhi\xchc- 
pods  of  a  merchant,  and  the  cuftomer  himfelf,  being  ignorant  so»-<^b«n- 
tJ>CTC8f,  return  on  oath  into  the  Exchequer  the  cuftoms  of  this  ^^'^"^ 
port,  according  to  the  information  of  his  deputy ;  he  (hall,  notwith-  ch.  Bw / 
(landing  his  ignorance,  anfwer  for  the  a£t  of  his  deputy,  and  fliall  informed 
fcrfcit  treble  the  value  of  the  merchandize,  and  be  fined,  Vc.  pur-  ^  '^^'^^ 
fcantto the  ftatute  3H.6.  c^2* 

If  a  deputy  fufiers  efcapes,  it  is  a  forfeiture  by  the  principal,  DjFer,  ajS. 
^rfs  fuch  deputation  be  made  for  life,  and  then  the  grantee  for  ^~'  ^"*' 
life  only  forfeits  the  office*  pjjh.  1 19. 

ftLet.  7X*    Rayin.ai6«     3Mod«z4€.    ^Ler.sSS.  like  point. 

It  isfaid,  that  if  one  put  in  a  deputy,  without  any  allowance  of  6  Mod.  23 j« 
^^>  he  has  no  remedy  but  by  qitantum  meruit^  and  that  againft 
l^ttprincipaL 

It  hath  been  held,  That  though  a  mandamus  will  not  lie  for  a  Lev.  306. 
^Wy,  that  yet  it  lies  for  him  who  deputes  him,  to  hare  fuch  his  *  ^^^'  7i^- 
itputy  either  admitted  or  reftored ;  for  that  otherwife  he  might  be  %„(.  ,,0, 
^^rircd  of  his  power  to  make  a  deputy.     And  in  this  cafe,  on  a  m-  s.  c. 
•(^niamus  to  rcftore  a  deputy  fccrctpry  of  the  couru  of  Marches,  ?f2".l^!t'. 

VOL.V.  P      '^  j^  bec.au «. 


^  I  o  DflSctjS  anti  €)6Scenf. 

turns  muft  Jt  was  held  to  be  no  good  return,  that  at  the  time  of  the  writ  dell 
S^errbeing  ^?^^^  ^^  was  not  conftitutcd  deputy,  for  that  they  might  have  ptf 
nothing  to     him  out  of  his  place  before  the  writ  came  to  them. 

be  pleaded  to  them. 

(M)  Of  the  Forfeiture  of  an  OfEce, 

1  f  E.4. 1.  |T  is  laid  down  in  general,  that  if  an  officer  afls  contrary  to  the 
Abr*i5°sl'    .     nature  and  duty  of  his  office,  or  if  he  refufes  to  aft  at  all,  that 

in  thefe  cafes  the  office  is  forfeited, 
C0.Lit.233.       But  herein  it  will  be  neceifary  to  confider  more  minutely,  what 

3  MoH?  141  ^^^^  ^^  ^*'^^  ^"^^  ^^^  ^^  ^^^  contrary  to  the  duty  of  his  office,  and 
(a)  \r\  flic^  how  far  the  Hime,  whether  they  be  a£ls  of  omiffiou  or  comrniffion, 
rifffuffcr  amount  to  a  forfeiture;  wherein  it  hath  been  clearly  agreed,  that 
efcapl  lo-  ^  (^^  gaoler  by  fufFering  voluntary  cfcapes,  by  abufing  his  prifoners, 
lunuiWy^  by  extorting  unreafonable  fees  from  them,  or  by  detaining  them 
It  is  a  for-  in  gaol  after  they  ha^^e  been  legally  difcharged  and  paid  their  juft 
hisTffiw,  f^^^».  ^^''f^its  his  office  ;  for  that  in  the  grant  of  every  office  it  is 
though  the  implied,  that  the  grantee  execute  it  faithfully  and  diligently* 

office  be  for  life  or  in  fee.     Dyer,  r 51.  b.    Sir  John  Savage's  cafe    2R0U.  Abr.  155.    »Bolft.58. 

39H-6;33.  But  it  is  held,  that  one  negfigent  efcapc  is  not  a  forfeiture, 
Abr?i'55.  ^^9"gJ^  one  voluntary  one  is,  but  that  two  negligent  cfcapci 
aVcrn.  173.  amount  to  a  forfeiture. 

&  vide  ftat.  8  &  9  W.  3.  c.  i;.  dL  Gaol  and  Gaoler,  Icttrr  (D),  vol.  3.*  353. 

6  Co.  50.  There  are,  fays  my  Lord  Cde,  three  caufes  of  fbrfeitBic  of 
tu,  b!'  feizure  of  offices  by  matter  in  deed,  ij,  By  abufer.  iJlj,  Non- 
And  where  ufer.  3///^,  Refufal.  ly?,  By  abufer  -,  as  by  a  marflial,  or  other 
MM  wTon'  P^^^^'^  permitting  efcapcs.  2d/y,  By  non-ufer ;  in  which  there 
u"cTo7m°'  !®  ^^^^  diffijrcnce,  when  the  office  concerns  the  adminiftration  of 
office  is  a  jufticc  Or  the  commonwealth,  the  officer  ex  ojim  ought  to  attend 
W^a  Roll  ^^*^*^^  ^*^y  demand  or  requeft,  there,  by  non-ufer  or  rton*attcnd- 
Ab'.*is5.  '  ^'^^^  *c  office  is  forfeited  :  but,  where  an  officer  is  not  obliged  to 
fcciiw.  194.  attend,  but  upon  demand  or  requeft  made  by  him  whofe  officcrhc 
fMoViIs   *^'.  ^^^^  without  fuch  demand  or  requeft,  there  can  be  <io  for- 

4  Mod!  19.'  fciturc.    And  herein  alfo,  my  Lord  Cole  in  another  place  takes 


non< 
■nee 
good 


of  the  for.  .  juftice.  idly.  As  to  tdfufal,  he  fays,  that  in  all  cafes  where  an 
He  office  of  ^^^^^  ^^  bound  upon  requeft  to  exercxfc  his  office,  if  he  does  not 
TPcorder.  ^o  it  upon  rcqueft,  he  forfeits  it ;  as,  if  the  fteward  of  a  manor 
1  Saik.435.  be  requeftcd  by  the  lord  to  hold  a  fcourt,  if  he  does  not  do  it,  it  is 

h  r\  .     ^  forfeiture. 

Kayra.1237.  * 

But  the  bare  being  abfcnt,  without  nny  parikular  circumflanco  of  aggraTation,  will  not  Induce  iftr- 

friture.     Rex  V.  Corporation  of  Wells,  4  Burr,  iqq.] Wheri  to  a  /«>«  fa&ai  to  repeal  the  patent 

of  a  rearcher  of  a  port  for  non-attendaoce,  ihc  officer  pleaded  that  he  was  lick,  and  that  he  was  coofine* 
m  pnfon  at  the  king's  fuit^  w^  Cro.  Car.  49 1,  49Z, 


The  king  gfafited  to' the  abbot  of  St.  Alban  to  have  a  gaol,  and  to  a  Inft.  m* 
lire  a  gaol-delif  cry,  and  divers  perfons  were  committed  to  that 
gaol  for  felony ;  and  becaufe  that  the  abbot  would  not  be  at  the 
apence  of  making  deliverance,  but  had  detained  perfons  in  prifon 
aloDg  time,  it  was  refolved,  that  the  abbot  had  for  that  caufe  for- 
feited his  franchife^  and  that  the  fame  might  be  feized  into  the 
king's  hands. 

If  z  fare  Jadas  be  brought  to  repeal  the  patent  of  a  fearcher  of  Cro.  Car. 
thecuftoms  in  a  port- town  for  non-attendance ;  and  upon  evi-  ^.'-    '^^ 
dence  it  appear,  that  fuch  a  (hip  was  imported  and  unladen,  and  RTOks^ad. 
others  alfo  were  exported  beyond  feas,  not  being  fearched,  and  judged, 
that  when  thefe  fliips  were  to  imported  or  exported,  neither  the  |^^'-!^* 
fearcher  himfelf,  nor  any  of  his  deputies  were  there,  though  it  does 
not  appear  to  be  by  negligence  or  voluntarily,  vet  this  voluntary 
abfence  and  negle^,  fo  as  neither  himfelf  nor  fervants  were  there 
to  fearch,  is  not  only  ^raja  neglsgentia,  but  a  voluntary  permiiEon 
and  forfeiture. 

So,  if  a  gaoler  ibould  leave  his  prifon  doors  unlocked,  and  the  Cra,  ctr. 
pxifoners  efcape,  it  is  not  only  a  negligent  but  a  voluntary  efcape.  ^9««  f^ 

If  conditions  in  law,  which  are  annexed  to  offices,  be  not  ob-  Co.  Lit. 
ferrtd  and  fulfilled,  the  office  is  loft  for  ever,  for  thefe  conditions  ^^^^  ^* 
are  as  ftrong  and  binding  as  exprefs  conditions ;  and  therefore  if  cro?Car.' 
the  oflke  of  forefter,  &r.  defcend  to  an  infant  or  feme  eovert,  ss^- 
(where  by  law  they  may  fo  defcend)  and  thefe  are  not  exercifedby  "^^*  "• 
fufficient  deputies,  they  become  forfeited. 

If  a  parker  or  a  forefter  cut  a  tree,  not  for  browfe  or  reparations,  9  Co.  50. 1. 
llus  is  a  forfeiture  in  law  of  his  office ;  becaufe  he  breaks  the  con-  ^'^«  ^**^ 
i&ion  m  law  annexed  to  his  office,  which  is,  that  he  will  preferve  ^nd.  29. 
the  game,  and  not  do  any  thing  that  may  impair  or  deftroy  them.  Poph.  117. 
Bat  other  books  hold,  that  the  cutting  down  of  trees  is  no  forfeit-  ^"'-  ^^'» 
tire,  if  he  leaves  fufficient  for  browfe  and  fhade  for  the  deer,  and  ^  Mod.  m. 
to  cover  them. 

Infuffidency  is  an  original  incapacity  which  creates  the  forfeiture  4  Mod.  29, 
of  an  office.     So,  if  a  fuperior  puts  in  a  deputy  into  an  office,  '"'r'«»'«* 
vhich  may  be  exercifed  by  deputy,  who  is  ignorant  and  un{Lilful> 
this  is  a  forfeiture  of  the  office. 

If  the  Ung  grants  an  office  in  any  of  the  courts  at  Weftminfter^  4.  Mod.  30* 
the  jadfi:es  may  remove  fuch  an  officer  for  infufficiency,  and  are  «';^f^«- 

.L        ^^  i  .     ,  -••       iM-^*  —Where 

toe  proper  perfons  to  judge  of  his  abilities.  «„  officer 

naj  be  removed,  but  caooot  be  abridged  of  his  fee*    Roll  Rep.  8z-3. 

A  filazer  of  C  A  being  abfent  two  years,  and  having  farmed  Dyer,  1 14. 
wt  his  office  from  year  to  year,  without  the  licence  of  the  court,  ^'^j^^'^J; 
was  difchargcd  by  the  Chief  Juftice,  fx  ajfevfu  fociorum  fuoruniy  by  ij^/s.c.' 
words  fpoken  openly  in  court.     And  though  there  was  no  record 
made  of  the  difcharge,  nor  any  legal  fuQimons  for  him  to  anfwer 
to  any  accufation,  yet  the  difcharge  was  held  good. 

An  officer  was  turned  out,  becaufe  that  hejpoliavit  quadam  re*  Kcb.  597, 
torda  cwita  officii  fui  debitum ;  and  it  was  objcfted,   1/,  That  it  ^;|.f ^°'» 
was  not  certain  enough,  becaufe  not  ftiewn  what  records ;  to  q^^^i^^  ^f  ^^e 
which  the  court  anfwercd,  that  it  would  be  proliat,  and  then  he  p'.*ceia. 

P  2  having 


212  HSDffiici^  attti  iMiti$. 

diaea  ^tid  having  fpoUed  the  tccords)  they  are  not  now  to  be  had.  ,  ^J  Ob^ 
n'oTdeiite?'  Jc^ioH,  That  It  may  be  he  did  it  by  chance,  and  not  wilfuUy  ;  to 
ing  there/  which  the  court  faul|  that  the  condnfion  contra  officii  fui  HeUtum 
corditothc   included  that. 

liew  cuftot 

rotukrum,    4  Mdd.  3i«  32.     Show.  2S2.     i2  Mod.  1 7«     [On  the  removal  of  the  clerk  of  the  pcace^ 

the  evidence  need  not  be  fet  out  in  the  order.    Rex  v.  Uoyd,  z  Str.  996.] 

Cro.  Jac.  If  A,  hath  the  cuftody  of  a  caflJe  with  all  profits,  f^c.',  granted 

^li  "•        to  him  for  life,  of  which  the  inheritance  hath  been  granted  to  B-j 

and  A.  refufes  B.  to  let  him  inhabit  in  the  houfe,  this  is  a  forr 

feiture  in  A. 
XI  £.  4. 1.        If  tenant  in  tail  of  an  office  commit  a  forfeiture,  this  ihall  bin4 
^^'h  6  ^»   ^^  \i^\xti  by  force  of  the  condition  tacitly  annexed  by  law  to  fuch 
ai  Afl:  34.    eftate.     But,  if  an  officer  for  life  commit  a  forfeiture,  this  fhall  not 

8  H.  4,  18.  affi^ft  him  who  hath  the  inheritance. 

»H.  7.  II. 

14  H.  7.  I.     1  Roll.  Abr.  155.     7  Co.  34.    Poph.  119.     2  Lev.  71.     Raym.£i6.     3  !«?•  i8$. 

3  Mod.  146.     Skin.  114.     iVem.  173.     z  Vent,  x  89.  269.     Bridgm.  27. 

PI6W.  3*i.        The  Archbiiliop  of  Canterbury  granted  the  office  of  guardian  and 
Sir  Henry     keeper  of  Alyngton  Park  to  Sir  Edward  Nevil,  and  to  Henry  one  of 
tafe*  *         ^*8  fo*^**  ^^^^  ^  certain  fee  during  their  lives,  and  the  longed  liver 
of  them,  which  was  confirmed  by  the  prior  of  Chri/i  Churchy  Can^ 
terbury^  to  be  exercifed  by  them  or  their  fufficient  deputy,  for 
whom  they  (hall  anfwer ;  Sir  Edward  was  attainted ;  and  the 
queftion  was,  if  the  king  ihould  have  the  office  by  the  attainder  i 
and  it  was  refolved,  that  being  only  an  office  of  (kill  and  confidence, 
the  fame  was  not  forfeited  to  the  king,  but  that  the  furvivor  fliould 
hold  the  fame  with  the  profits  incident  thereto. 
Mow.  i8o.        But,  if  the  king  grants  an  office  which  concerns  truft  and  dilj* 
gence  to. two,  and  one  of  them  is  attainted,  the  entire  office  is 
forfeited  to  the  king ;  for  he  cannot  make  one  to  occupy  in  com- 
mon with  another. 
But  for  thii       Wherever  an  officer  who  holds  his  office  by  patent  commits  a 
vide  DyCT,    forfeiture,  he  cannot  regularly  be  turned  out  without  a  fcire/adaif 
»?i.*  '^  *     "^^  ^^"  ^^  ^^  ^^*^  *^  ^  completely  oufted  or  difcharged  without » 

9  Co.  98.     writ  of  difcharge ;  for  his  right  appearing  of  record,  the  fame  muft 
Co.  Lit.       ^  defeated  by  matter  of  as  nigh  a  nature. 

Otr.  60,  6ik    Sid.  Bt.  134.    8  Co.  44.  b.    Roll.  ABr.  580.    3  Mod.  335.    3  Lev.  288. 

(N)  Where  for  Corruption  and  oppreffive  Proceed- 
ings Officers  are  punifhable  :  And  herein  of 
Bribery  and  Extortion. 


Ti  at  If  a     'Tp HERE  can  be  no  doubt  but  that  all  officers,  whether  fuch  by 
made  «  ^^^^  common  law  or  made  purfuant  to  ftatute,  are  punUhable 

officer  by      ^^^  comiption  and  oppreffive  proceedings,  according  to  the  nature 
aa  of  par.    and  heinoufnefs  of  the  ofience,  either  by  indidment  j  attachmcflti 
mXhavr*  *^^^^  **  ^^  f«'^  «>f  ^^^  P»»^  injuredi  lofs  of  their  offices,  GTr. 
biroteif  In  hts  office,  he  is  indtflable  for  it  at  conuhon  law,  aa  is  ercty  p^lick  officer,  wiio  mlbchMni 
biinicif  \n  his  «7ffi<««    6  Mod.  961 

'  But 


Intbefidesthe  punilhmentbj  indi^imenty  intermziion^  bfc,  all  Dyer,  218. 
cioarts  of  record  have  a  difcretionary  power  over  their  own  officers^  ^*^°*-  S^** 
and  are  to  fee  that  no  abufes  are  committed  by  them,  which  may 
bring  difgrace  on  the  court  themfelves.  Alfo,  the  court  of  King's 
Bench,  b7  the  plenitude  of  its  power,  exercifes  a  fuperintendency 
ofer  all  inferior  courts,  and  may  grant  an  attachment  againft  the 
judges  of  fuch  oourts  for  oppreflive,  unjuft,  or  irregular  pra£tice, 
contrary  to  the  obvious  rules  of  natural  juftice. 

As  to  extortion  by  officers,  it  is  fo  odious,  (being  more  heinous,  Co.  Uc. 
as  my  Lord  Cote  fays,  than  robbery,  as  it  is  ufually  attended  with  ^^j-^' 
the  aggravating  fin  of  perjury,)  that  it  is  puniOiablc  at  common  law  ^q  co.  102! 
by  fine  and  imprifonment,  and  alfo  by  a  removal  from  the  office  sRoii.  Abr. 
in  the  execution  whereof  it  was  committed  ;  and  is  defined  to  be  3%*  37* 
the  taking  of  money  by  any  officer  by  colour  of  his  office,  either  ^^\  Jf^^ 
where  none  at  all  is  due,  or  not  fo  much  is  due,  or  where  it  is  not  Raym.  315. 
jet  due. 

But  the  ilated  and  known  fees  allowed  by  the  courts  of  juftice  21 H.  7. 17. 
to  their  rcfpeftive  officers,  for  their  labour  and  trouble,  are  not  re-  C0.Lit.368. 
ftnined  by  die  common  law,  or  by  the  ftatute  of  Wefim.  i .  3  Ed.  i  ^ 
anddierefore  fuch  fees  may  be  legally  demanded  and  infilled 
upon,  without  any  danger  of  extortion. 

Alfo  it  feems,  that  an  officer,  who  takes  a  reward  which  is  2inft.2!o. 
toluntarily  given  to  him,  and  which  has  been  ufual  in  certain  cafes  1^"l*  '  6«' 
fflt  the  more  diligent  or  expeditious  performance  of  his  duty,  can-    ***  *  '^    • 
sot  be  faid  to  be  guilty  of  extortion ;  for  without  fuch  zpramium 
it  would  be  impoffible  in  manv  cafes  to  have  the  Uws  ei^ecutcd 
with  vigour  and  fuccefs. 

Bat  it  has  been  alwayis  held,  that  a  promife  to  pay  an  officer  Roiu  RoI^ 
money  for  the  doing  of  a  thing  which  the  law  will  not  fuffisr  him  i^-  ^°"» 
toukc  any  thing  ifjftx  is  merely  void,  however  frj?5ly  and  volunta-  no?,  76?* 
rily  it  may  appear  to  have  been  made.  Jon.  65. 

Cro.  Eliz.  654.     Moor>  468.     Cro.  Jac.  103. 

If  an  indi£lment  of  extortion  charges  J,  S.  with  the  taking  of  Sid*  9^1. 
50^'  as  bailiff  of  a  hundred  cqlore  officii^  without  {a)  (hewing  for  J^*^°S 
what  he  too)t  it,  this  is  good,  at  leaft  after  verdi£t,  for  perhaps  he  ^^^  That  an 
night  claim  it  generally,  as^being  due  to  him  as  bai]iff,  in  which  informauoji 
cafp  the  taking  could  not  be  otherwife  expreffed.  [fJn  muft 

fa  forth  the  dme  wheq  the  oifence  was  committed.  4  Mod.  lor.  lo}.— That  the  court  of  iCiog*a 
Beach  will  not  quafli  an  indi^fcrnent  for  extortion  or  opDreflioa|  though  erroneovs,  but  will  oblige  the 
f«tj  to  plead  or  demur  to  it«    5  Mod.  i3« 

As  to  bribery,  it  is  faid,  in  a  large  fenfe,  to  be  the  receiving  or  Fortcfcue  de 
offering  of  an  undue  reward  by  or  to  any  perfon  whatfoever,  whofe  ^^\  ^'  ^^' 
ordinary  profeilion  or  bufinefs  relates   to  the  adminiftration  of  \^^^  * 
publipk'  juftice,  in  order  to  incline  him  to  do  a  thing  againil  the  Hob.  9. 
known  rules  of  honefty  and  integrity  ^  but  that,  in  a  ftri6t  fenfe,  ^'^- J*^* 
it  fignifies  the  taking  of  any  thing  valuable  by  one  in  a  judicial    ^' 
pUce,  of  any  one  who  hath  tq  do  before  him  any  way,  for  doing 
his  office,  or  by  colour  of  his  office,  but  of  the  king  only.     Alfo, 
it  Ggnifies  the  taking  or  giving  a  reward  for  offences  of  a  publick 
uatare,  which  manifellly  tending  to  difcourage  men,  and  to 

P  3  ii^trodu^Ci 


introduce  all  kinds  of  corruption^  is  highly  punifhable  by  th^ 
common  law. 
3  Inft.  145*      And  thefe  feveral  oflbnces  are  fo  odious  in  the  eye  of  the  law^ 
c^?'t^!'    that  they  are  punifliable  not  only  with  the  forfeiture  of  the 
65.  Ruibw.  offender's  office  of  juftiqe^  but  alfo  with  fine  and  imprifonment. 
CoikaioDs,  It  is  alfo  faid,  that  at  common  law  bribery  in  a  judge,  in  relatioa 
foK^xV        ^^  ^  caufe  depending  before  him,  was  looked  upon  as  an  offence 
of  fo  heinous  a  nature,  that  it  was  fometimes  puniflied  ^s  high 
treafon,  before  the  ftatute  25 £^.3. ^at.  5.  c.  2. 
Co.  Lit.  Alfo,  it  is  faid  in  general,  that  all  wilful  breaches  of  the  duty  of 

^2h  ^34*  an  office  are  forfeitures  of  it,  and  alfo  punifliable  by  fine,  bfc.i  for 
fince  every  office  is  inftituted,  not  for  the  fake  of  the  officer,  but 
for  the  good  of  fome  other,  nothing  can  be  more  juft  than  that  bcj^ 
who  either  negle£^s  or  refufes  to  anfwer  the  end  for  which  his 
office  was  ordained,  fliould  give  way  to  others  who  are  both  able 
and  willing  to  take  care  of  it,  and  that  he  fhould  be  punifhed  foi: 
his  negle£l,  or  oppreffive  execution.  But  the  particular  initances 
wherein  a  man  may  be  faid  to  zGt  contrary  to  the  duty  of  hi$ 
office,  though  various,  are  yet  fo  generally  obvious,  that  it  fecm^ 
ncedlefs  to  endeavour  to  enumerate  thenu 


iDtttlatorp^ 


ro.Llt.ift8.  ^NUTLAWRY  is  a  ptinifliment  infli^ed  on  a  perfon  for  ^ 
i^DiiL  ^^  contempt  and  contumacy,  in  refufing  to  be  amefnable  to^, 
^^^^\  J,  and  abide  by,  the  juftice  of  tnat  court  which  hath  lawful  autho-' 
Roll.  Abr.  rity  to  call  him  before  it.  And  as  this  is  a  crime  of  the  higheft 
lot.  nature,  being  an  z6t  of  rebellion  againft  the  ftate  or  community  of 

which  he  is  member,  fo  doth  it  fubje£l  the  party  to  divers  for- 
feitures and  difabilities  i  for  hereby  he  lofeth  liberam  legem^  is  oat 
of  the  king's  protection,  ^r. 
Co.Lte.1%8.  And  as  to  forfeitures  for  refufing  to  appear,  herein,  the  law 
)  loft.  i6i.  diftinguiffies  between  outlawries  in  capital  cafes,  and  thofe  of  an 
inferior  nature  \  for  as  to  outlawries  in  treafon  and  felony,  the 
law  interprets  the  party's  abfence  a  fufficient  evidence  of  his  guilt, 
and,  without  requiring  further  proof  or  fatisfa£lion,  accounts  him 

{^uilty  of  the  fadi,  on  which  cnfues  corruption  of  blood,  and  for« 
citure  of  his.  whole  eftate,  real  and  perfonal. 
rinw.  541.        But  outlawry  in  lefs  crimes,  or  in  perfonal  anions,  does  not 
%  M.  s.       occafion  the  party  to  be  looked  upon  as  guilty  of  the  fad,  nor 
Sh  w'  r  tl    ^^*  ^^  occafion  an  entire  forfeiture  of  his  real  eftate ;  it  is  how- 


w,  wy  fatal  and  penal  in  its  confcqucnccs ;  for  hereby  he  is 
itllnmed  of  his  liberty,  if  he  can  be  found,  forfeits  his  goods  and 
dattcls,  and  the  profits  of  his  lands  while  the  outlawry  rcmams 

in  force* 

It  hath  been  faid,  that  anciently  any  one  might  as  lawfully  kill  ^o.  Ut. 
a  perfon  outlawed  as  he  might  a  wolf,  or  other  noxious  animal  (o);  '^J^  J*^ 
but  that  the  law  herein  was  changed  in  Edw.  III.'s  time,  which  this  U  a 
proridca,  that  a  perfon  outlawed  (hall  be  put  to  death  by  the  flieriflF  J"***^®^'*' 
only,  having  hwful  authority  for  that  purpofe.  an  oudai 

wntudutMtrreerelBphMui  yet  it  wit  nery  permitted  any  one  wlio  met  him  to  kill  him  with  im- 
pmty,  iwt  only  in  cafe  be  would  not  furrender  himfeif  peaceably  5  for  if  he  made  no  attempt  to  fly, 
hiiiadiinraid  be  puniihed  at  ihat  of  any  other  man :  though  it  fecma,  that  in  the  counties  of  Here- 
Mand  Gloecefter,  in  the  neighbourhood  of  the  Marchee  of  Wales,  outUws  were  ueated  a<  having 
(^Akfim.    Bra^on,  laS.  b.J 

Alfo,  from  the  heinoufncfs  of  the  offiencc  the  Iheriff  may,  on  a  iHai.  Hift. 

c^as  utkgatum,  break  open  the  houfe  of  the  perfon  outlawed  j  P-^^*<J»- 

for  it  would  be   unrcafonable,  that  this  privilege  or  protcaion,  \^i\^i^^ 

allowed  of  in  other  cafes,  (hould  be  extended  to  him  who  is  de-  Cro.  Eii«. 

dared  a  contemner  and  violator  of  the  law ;  and  therefore,  the  |o«.  Moor, 

fcizing  him  as  an  outlaw,  doth  imply  the  liberty  of  entering  and  y^j;^  ^^[ 

feizing  him  whcrcfoevcr  he  lies  hid,              Cro.  Car.  537.   4 Leon.  41  •  » Jon.  133. 

But,  as  the  punifliment  of  outlawry  is  of  a  very  fevcre  nature,  4Bufr. 
the  law  hath  provided  and  takes  great  {b)  care,  that  no  perfon  *|)^^,t«, 
fliould  be  outlawed  without  due  notice,  and  apparent  contempt  to  perfon  it  to 
the  court }  as  will  appear  under  the  following  heads :  ^/l^l!^ 

imttrr4t.    ilnft.  47.— That  ihrtt  capiasU  are  required,  and  the  party  to  be  called  in  five  counli^ 
csont,  aaoBch  between  every  court.     Braft.  Lib.  3.  trad.  2.  c.  ii.  « 

(A)  In  what  Cafes  Procefs  of  Outlawry  lies. 

(B)  By  what  Jurifdiaion  fuch  Proceffes  are  to  iflue. 

(C)  Againft  whom  Procefs  of  Outlawry  may  be 
awarded :  And  herein, 

1.  Whether  it  may  be  awarded  againft  a  Peer. 

2.  Whether  Procefs  of  Outlawry  may  be  awarded  agamft  an 

Infant.  .   «      -r.        c  i 

3.  Of  avTarding  Procefs  of  OAlawry  agamft  a  Feme  bole  ot 

Covert,  and  the  Proceedings  thereon.  ,  tx  r    j 

4.  Of  awarding  Procefs  of  Outlawry  againft  fevcral  Defend- 
ants,  and  the  Proceedings  thereon.  -o  .     .    ,       j 

5.  Of  awarding  Procefs  of  Outlawry  againft  Prmcipal  and 

Acceflary. 

(D)  What  Forfeitures  and  Difabiljtie^  an  Outlawry 
fubjeds  the  Parties  to :  And  herein, 

I.  Where  it  is  of  the  fame  EfFcflt  with  a  Sentence  or  Judg- 
°^cnt, 

VoIhY.  ?P4  ^'^f 


tit  £at!attlr^ 


to  Lads,  Gcoth,  ^r .,  irrf  Imm  61 
Oathwries  in  Critninal  ma  CM 
and  Party's  Inteitft  at  whofc  SuS 
lad:  Aaiberein^ 

m  Fmfaiurt  in  a  Crimimlmii 


-'■^i- 


rs^pkBiijtke  (hOawry. 


m^   ^  tat  ^^^    jMc  pj-r.V  lornff  ai  whofe  Smt  tie  ft* 

IT  A£Kon. 
T  iubjccb  the  Party  to. 


•.«.«-aa****^a< 


ci-srrx  ci  :iic  Proceedings  on  in 
STT-^.  jci  XX  wis:  Encis  it  may  be  rcverfed: 


1  ~  *- 


ac  ic:^  Prscis  s  tt  required  by  LiVi 

£  Fs2i  3  fub  ProccBby  tfaeOvdaiTTy 

\  fr  T'asajc?  2t  S.A  Roccflcs,  the  Outlawry  may 

i:^  ix  x  idallic  Eienitioo  lad  Retonit  the  Oat« 
r^  iir»  JC  TT^crtit ;  Aad  herctily 

^  «rr^  •"■•.  V  J" -a  .j '  £-  ry  rfsu  and  le  direBei, 

r    «:.-^  /-*^  ^^  Frr^.j}  is  to  iju^i  and  bernn  (f  tk 

>^'^xr  rga-^nfc  sni  PrwLnaaticn  on  am  Ottthnviy, 


^    *• 


iusJ  x^  '^  s  ^jd  Extcution  and  Rftum, 


'    Cr  ihr  MixTJcr  cf  rcrcrfing  an  Outlawry :  And 
i^jitiur  -nf  rbi  Pifiraicc  between  Errors  in  Fad 


r:    ^Tr^  :3ij  rirrr  muft  do  in  order  to  cntide  him 
"  V 1  Ki^triil :  And  berein^ 


\" 


,j^    4 


X  i>"  nw^urva;  »  Pwfcov  ©t  hj  Attorney,  and  giving  Bail. 
^  Cl  .uiinj  ^*^  *  Scant jiurmsm 

and  Coofequences  oif  a  Reverfal : 


^<->^w 


^tvT  j<retr^ 


tw  Aoomcngs  «i  the  Reverfal  are  fn  the  fame 
yttptc  *?*£*?  Oitawry  had  been. 
^.  :>  v«t  lb:  ftr7  SaU  be  nHoicd  on  Refetialof  die 


(A)  In  what  Cafes  Procefs  of  Outlawry  lies. 

Tfcems,  that  briginally  procefs  of  outlawry  only  lay  in  treafon  Staunf. 
and  fcbny,  and  was  afterwards  extended  to  treipafles  of  an  ^^^q^^^* 

teous  nature.     And  herein  it  is  laid  down  by  Serjeant  {a)  u^^y^  26. 

vkintf  that  procefs  of  outlawry  at  this  day  lies  in  all  appeals  3^^*  59- 

in  all  indidments  of  treafon  or  felony,  and  in  all  indictments  ^^^^ 
trtfpafs  vi  £5*  armis;  and  on  all  returns  of  refcous  ;  and,  as  it  Dyer,  213, 
3BS  probable,  in  all  indi£lments  of  confpiracy  or  deceit,  or  other  214- 
rimes  of  a  higher  nature  than  trefpafs  vi  &r  armis :  but  that  it  lies  |f '  *  ^^^^ 

on  an  a£lion,  or,  an  indictment  on  a  [b)  ftatute,  unlefs  it  be  §'if  3, 114* 
m  by  fuch  ftatutCi  either  exprefsly,  as  in  the  cafe  oipramunire:  ««<*  ferorai 
impliedly,  as  in  cafes  made  treafon  or  felony  by  llatute,  or,  ^^"^[t^. 
rkre  a  recovery  is  given  by  an  adion  in  which  fuch  procefs  lay  (^)  it  does 
fore,  as  in  the  cafe  of  a  ic)  forcible  entry.  ?®^  ^*«  <»  « 

>^  ftiCtttei  agaioft  fbreftalling.     %\  Ed.  4.  i  x.  b.     %  Hal.  Hift.  P.  C.  194.     {c)  On  a  con  virion 

f jtftcei  00  View  of  a  forcible  entry  procefs  of  outlawry  lies*  1  Keb.  $63.— —[Whether  the  com- 
iw  ghrrs  procefs  of  outlawry  again  ft  crimes,  being  merely  tonfiruSive  breaches  of  the  peace,  wa| 
iooed  in  the  cafe  of  the  King  ▼.  Wilkes  on  a  libel*  Bat  Lord  Mansfidd,  in  delivering  the  jodg. 
:<if  the  court  of  King's  Bench,  fpoke  at  large  to  prote^  that  fuch  procefs  lies  againft  crimes  itnU 
^«    4Borr.  1537.     However,  the  realbning  on  which  this  opinion  is  grounded,  itands  oppofed 

'ifiMTBcr  judgment  of  the  Common  Pleas  on  a  prior  cafe  relative  to  the  (ame  offender.     2  Wilf.  i5x. 

It  it  «as  adopted  by  both  Houfes  of  Parliament,  when,  in  Wilkes's  cafe,  they  refoWed,  that  privil^e 
[ifpriiaaieBt  doth  oot  extend  to  lUdt,     See  Ana.  Reg.  1764.] 

In  an  affife  a  capias  pro ^ne  lies,  and  upon  that,  procefs  of  out*  i  Inft.  665. 
fc»rjr,  if  the  affifc  be  found  with  force  ;  but  being  a  mixed  a^ion,  ^J^^'  ^5* 
»  &Youring  of  the  realty,  it  is  out  of  the  ftatute  of  additions,  prefentMot 
1^*5.  f.  5.  which  extends  only  to  perfonal  a£tions,  appeals,  isihefame 
and  {(^)  indiamcnts.  ^.^     ,       ...        ,   .    ,,       ..       ««hanin. 

^  '  diament,  on  whjcn  piocefs  of  otttlawry  liei.    a  Leon.  200. 

.  Sof  pnx^efs  of  outlawry  lies  in  replevin,  and  is  given  by  the  6  Mod.  34* 
Mtutc  25 £.3.  e.  17.  which  gives  the  capias  in  this  manner:  ^^'J'^ 
whm  on  the  pluries  replegiari  facias  the  iheriiF  returns  averia  bury V  *"' 
'fc^pte,  then  a  capias  in  ^ithifrmm  ifliies,  and  on  that  being  Wood. 
Wttnicd  mlla  hona,  a  rtf^w  iffues,  and  fo  to  outlawry  :  but  it  docs  *^'  ^^^^ 
iptlicon  thi?  original  writ  of  replevin,  which  is  vicoumel  2nd 
determined;  and  therefore  as  no  addition  is  required  in  fuch 
^gisal  writ,  fo  neither  ought  there  to  be  any  in  the  fecond  writ ; 
;*»  where  a  writ  or  procefs  is  founded  on  a  former,  it  muft  purfue 
!  we  fonncr,  and  cannot  vary  from  it. 

I    By  the  common  law,  in  all  a£lions  of  trefpafs  quare  vi  Gf  armisf  35  H.  6. 
^  in  which  there  is  a  fine  to  the  king,  a  capias  was  the  procefs  1  ^  **«  5 
fod kerein  procefs  of  outlawry  lay  by  rfic  common  law.  r* ft.Ent'^* 

29 3«     10  Co.  72.    2  Roll.  Abr.  805. 

Bat  in  account,  debt  (f),  detinue,  annuity,  covenant,  and  fuch  Co.  Lit.- 
^^  as  arc  grounded  upon  negligepcc  or' laches  merely,  no  "^?^^' 
'^  hy  at  common  law,  but  only  fummons  and  diftrefs  infinite ;  I  Buift.%3. 
ttdthacfore,  the  c^ias  and  outlawry  in  thefc  actions  were  in-  ainft  143- 
troduccd  by  divers  ads  of  parliament  (/).  ^'^'  J^P- 

1^:  i$>*     Raym.  xiS.      Keb.  890.  908.      Sid.  248.  258.     («)  Whetber  proceft  of  outlawry 
«ai  vritof  ddinuc  of  charters.    Dytr,  223.  a.  diiiitatur,    [(/)  This  bpi^n,  that  the  writ  of 

fapiaM 


2i8  £Dut{atDr^» 

tafias  did  oot  lie  at  common  law  for  debt  and  damages^  is  contradlded  by  the  hiftory  of  our  legal  pr9-» 
ccfs.  For  in  the  reign  of  Henry  3.  the  procefs  in  all  perfonai  anions  was  as  follows  :  If  the  party  diJ 
not  appear  upon  the  fummons,  be  was  attached  by  pledges  \  and  afterwards  by  better  pledges :  if  he  iHll 
did  not  appear,  the  iheriffwas  commanded  qi$od  habeat  corpus:  if  the  ffaeiifi' returned  non  inventuSf  there 
iflued  a  dijltingas  ftr  terras  et  catalla  \  after  that,  another  difirir.gas^  commanding  him  alfo  to  talce  the 
body ;  after  that,  another  dlftriftgas,  ne  manum  appanat ;  and  laftiy,  a  writ  to  take  tlie  lands  and  chattels 
Into  the  king^s  hands.  Thus,  there  might  be  one  fummonsi  two  attach ments,  a  capias  (as  it  was  after- 
wards called),  and  four  diilrelles.  To  this,  it  is  added  by  Bradlon,  that  ihould  the  defendant  not  be 
found,  nor  have  any  lands  or  goods,  whether  the  adion  was  for  money,  or  for  a  trcfpafs,  he  was  to  be 
demanded  from  county  to  county,  and  outlawed  :  and  per  funs  fo  outlawed  were  condemned  to  perpetual 
imprifonmeot,  or  C*  abjure  the  realm.  Brad.  440-1.  Reeves'  Hift.  of  the  Law,  vol.  i.  4^3-4- 
vol.  2.  439*] 

ainft.  i45»       By  the  ftatute  of  MarUbridge^  52  H.  3.  c.  23.  the  writ  of  man-' 

F^N  B        Jfravit  de  com^to  was  given,  where  before,  the  procefs  in  account 

•*59*  ^^g  fummons,  attachment  and  diftrefs  infinite  ;  and  by  Weftm.  2^ 

13  Ed.  I.  Jlat.  I.  c*  II.  procefs  of  outlawry  is  given  in  account. 

3  Co.  12.  By  the  25  £.  3.  r.  17.  it  is  accorded,  that  fuch  procefs  (hall  be 

aRoU.Rep.  made  in  a  writ  of  debt  and  detinue  of  chattels,  and  taking  of 

a  Boift.  63.   beads,  by  writ  of  capias^  and  by  procefs  of  exigent,  by  the  flieriff's 

return,  as  is  ufed  in  a  writ  of  account. 

And   by   the   19 /f.  7.    r.  9.  reciting,   *<  That  forafmuch  as 
^<  before  this  time  there  have  been  great  delays  in  actions  of  the 
^'  cafe  that  have  been  fued  as  well  before  the  king  in  his  bench, 
.  *<  as  in  the  court  of  his  common  bench,  by  reafon  of  which 
*'  delays  many  perfons  have  been  put  from  their  remedy )  it  is 
<*  therefore  ordained,  enabled,   and  eftablifhed,  that  like  pro- 
^^  cefs  be  had  hereafter  in  a£lions  upon  the  cafe  as  well  fued  and 
*'  hanging,  as  to  be  fued  in  any  of  the  faid  courts,  as  in  a£iions  of 
«  trcfpafs  or  debt." 
Leoo.  319.        But  it  hath  been  adjudged,  that  procefs  of  outlawrv  lies  in  no 
^fi^s-i^^*^*  cafe  but  where  a  capias  lies ;  and  that  therefore  where  the  proceed- 
KcV  577^^   ing  is  by  bill  and  not  by  original,  as  there  can  be  no  capias^  fo  therei 
can  be  no  procefs  of  outlawry,  as  in  a  bill  of  privilege  by  or  againit 
an  attorney. 

(B)  By  what  Jurifdidion  fuch  Procefles  are  to  ifliie^ 

ftHai.  Hift.  IT  is  clear,  that  the  courts  at  Wefiminjler  may  IfTue  procefs  of 

P.C.I98.     J.  outlawry,  and  that  the  court  of  King's  Bench,  either  upon  an 

indiflment  originally  taken  there,  or  removed  thither  by  artiorari^ 

may  ifTue  procefs  of  capias  and  exigent  into  any  county  of  England^ 

upon  a  non  efl  inventus  returned  by  the  (heriiFof  the  county  where 

the  party  is  indited,  and  a  tejtatum  that  he  is  in  fome  other 

county. 

a  Hah  Hlft.       Juflices  of  Oyer  and  terminer  may  ifliie  a  capias  or  exigent,  and 

P.c.  31,      (q  proceed  to  the  outlawry  of  any  perfon  indi£ted  before  them, 

'^^*  direded  to  the  (lierifF  of  tne  fame  county  where  they  held  their 

feilion  at  common  law;  and  by  the  ftatute  of  5  £.  3.  r.  1 1.  they 

may  iflue  procefs  of  capias  and  exigent  to  all  the  counties  of  Eng^ 

landj  againft  perfons  indlfted  or  outlawed  of  felony  before  them. 

2 Hal. Hift.       But  juftices  of  gaol  delivery*,  regularly,  cannot  iflue  a  capias  or 

•  Bw  now    ^^'8^^^ »  bccaufe  their  commiflion  is  to  deliver  the  gaol  deprifoni^ 
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hs  m  ea  ticiflfniilus^  fo  that  tbofe  whom  they  hare  to  do  with  are  tfaey  have 
jJways  intended  in  cuftody  already.  ofHt^^ 

tefrnwcTy  slid  odur  (ommiffionsy  Upc.  giTiog  tbcm  full  power  in  all  cafes, 

Jttftices  of  the  peace  may  make  out  procefs  of  outlawry  upon  (a)  a  HaLHift. 
indidiments  taken  before  themfelvesy  or  upon  indidments  taken  '^.^v  .. 
before  the  (heriff,  and  returned  to  the  juilices  of  the  peace,  by  of  affifej^^ 
the  ftatute  of  i  £.  4.  f.  i.  but  the  power  of  the  iheriffj  to  make  jufticesof 
anf  procefs  opon  mdUE^ents  taken  before  him,  'n  taken  away  by  ^*1^"|V 

that  ftatute.  i^er  and 

temiaer,  aod  jvfttcet  of  gaol  deliveryi  and  alfo  jufticet  of  the  peace  in  tbdf  ieffiooiy  may  |frooeed 
tooQtlawry  in  cafes  of  indidmcnts  found  before  them^  and  that  by  the  coau&oo  law;  and  in  caiai 
of^uUr  aftient  may  proceed  to  outlawry  by  the  ftati^te  of  ai  Jac.  i.  c.  4.  %  Hal.  Hift.  P.  C.  52.—- 
Bat  they  cannot  ifibe  a  cafioi  utlagatumy  but  oiuft  return  the  record  of  the  outlawry  into  the  Kuig*i 
BtBcl^i  and  there  procefa  ef  atfuu  utlaiatum^  ihall  i0Ue.    Dait.  406.    a  Hal.  Hift.  P.  C.  5a. 

It  1$  made  a  qiutre  by  Hale,  whether  a  coroner  can  by  hw  make  a  Hal.  Hill« 
out  procefs  of  outlawry  againft  a  man  indited  by  inquifition  ^  ^a^^jl 
before  him.  in^a^ 

nm  nay  award  procefs  nntU  the  exigent|  on  a  bill  of  appeal  before  him ;  and  that  by  the  better  opinioat 
fKk  procefs  ihall  be  awarded  by  him  only,  aad  not  by  him  and  the  flterilf  jointly ,  and  that  he  may  pro* 
otd  thereon  to  outlawry  j  but  that  fince  Magna  Ckarta^  c.  17.  by  which  it  it  eoaded,  *rkat  no  /beriff", 
<«^M<r»  rrMer,  ar  other  MiffoftJk  kiagf/bali  koid  pitas  of  the  (rowny  be  caonpt  pioceed  to  the  trial  of 
tbe  ippdiee.    2  Hawk.  P.  C  c.  9.  ^41*  and  feveral  authotitiea  there  cited. 

It  hath  been  held,  that  though  the  procefs  in  inferior  courts  be  Yeir.isS* 
icafioj,  that  yet  they  cannot  proceed  to  outlaw  the  perfon.  Cro.  Jk. 

Raym.  128.    Sid.  248.  259.    Kef).  890*  908* 

The  prooefii  to  the  outlawry,  viz*  the  capias  and  exigent,  muft  2  Hal.  Hlft. 
be  in  the  king's  name,  and  lender  the  judicial  feal  of  the  ki|ig  ap-  f^^^'^^* 
pointed  to  that  court  that  iflues  the  proofs,  and  with  the  {i)  ufit  of  thccafi^ 
the  chief  juftice  or  chief  judge  of  that  court  of  feflions.  was  ^e  Ed^ 

^pB  without  a  7*.,  for  this  error  the  outlawry  was  reverfed  ;  for  the  tefit  u  the  warnnt  of  the  wrt^ 
u  it  ii  of  all  judicial  wriu.    Cro.  £lis.  ^92.    Orooby  ?.  Ifcham. 

(^)  Agftinft  vrhpm  Procefs  of  Outlawry  may  be 

awarded .  And  herein, 

I .  Whether  it  may  be  awarded  againft  a  Peer, 

|F  a  Qobleman,  or  p^er  of  the  realm,  be  indiAed  and  cannot  be  £  infl.  49. 
found,  procefs  of  outlawry  fliall  be  awarded  againft  him,  and  he  |  *"ft- 3»- 
ftall  be  outlawed  per  judicium  coronatmrum.  ^  u^ik,.  P.  C  c.  44^  ij'i^6i 

But  m  ciril  a^ons  between  party  and  party,  regularly,  a  capias  *  HaL  Hift 
w  exigent  lies  not  againft  a  lord  of  parliament  of  England,  whe-  ^^*  *59- 
tlier  fecular  or  (r)  ecclefiaftical ;  yet,  in  cafe  of  an  indidimcnt  for  Cro.*Eli». 
trcafon  or  felony,  yea,  but  for  a  trefpafs  vi  ^  armis,  as,  an  afiaujt  170-  503- 
w  riot,  procefs  of  outlawry  (hall  iffue  againft  a  peer  of  the  realm ;  Roji'it. 
^or  the  fuit  is  for  the  king,  and  the  offence  is  a  contempt  againft  220.* 
^ :  and  therefore,  if  a  rcfcuc  be  returned  againft  a  peer,  or,  if  ^^)J*^'^  ^ 
>  peer  be  convict  of  a  difieifin  with  force,  or  deny  his  dced^  «md  \{^^^^^ 

it 
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oot  to  be  it  be  found  againft  hittii  a  capias  pro  fine  and  exigent  fliall  iflb 

Te^V^'  for  the  king  is  to  have  a  fine :  and  the  fame  reafon  holds  upc 

sRoU.  Ahr.  Sin  indidment  of  trefpafs  or  riotj  and  much  more  in  the  cafe  i 

805-  felony. 

a.  Whether  Proccfa  of  Outlawry  may  be  awarded  againft  « 

Infant. 

3H.  5*  An  infant  above  the  age  of  fourteen  may  be  outlawed^  and  th 

Kuf  ti"'    outlawry  is  not  erroneous :  but  an  infant  under  the  age  of  foui 
OutUwry*     teen  cannot  be  outlawed ;  for  if  he  be,  it  is  erroneous. 

3I«    ft  Roll.  Abr.  805.    Djer,  104.    2  Hil.  Hift.  P.  C.  307^  loS. 

* 

Djer»a39.        But  the  outlawry  of  fuch  infant  is  not  voi^i  it  being  of  record 
Abt  ^'     ^^^  voidable  only  by  writ  of  error. 

3.  Of  awarding  Procefs  of  Outlawry  againft  a  Feme  Sole  o 

X^vert^  and  the  Proceedings  thereon. 

CaUt.  A  woman  is  faid  to  be  waived  and  not  outlawed;  and  th| 

llu  4 1S6,    '^*^on,  fays  my  Lord  Cole,  why  the  outlawry  of  a  woman  is  lei 

^  gaily  called  nvaiviarta  mulieris  is,  becaufe  women  are  not  fwom  i^ 

leetsor  toms,  as  men  are,  who  arc  above  the  age  of  twelve  ;  zm 

therefore^  fays  he^  men  are  called  utlagati,  i,  e.  extra  legem  pqfiA 

but  women  are  waiviata,  i.e.  dereliBa,  left  out  or  not  regardeq 

becaufe  they  are  not  fworn  to  the  law. 

Cio.  Jm.  Therefore,  where  a  capias  and  exigent  were  awarded  ag; 

S«s.       ^    three  men  and  two  women,  and  the  return  was  utlagati  exy 

Md<U«ton*t  ^jjcrc^  as  to  the  women^  it  ought  to  have  been  waiviaU  tpqf 

Aoli.  Rep.    this  was  held  to  be  error* 

407.  S.  f.  Roll.  Abr.  804.  S.P. 

For  thli,  If,  in  an  a£tion  againft  hun)and  and  wife,  the  hufband  i$  out^ 

vj^fDyer,  lawed,  and  wife  waived,  and  (he  is  taken  upon  the  capias  utlagai^ 

Cro.*  Tac.  though  (he  is  to  be  difcharged  of  the  imprifonment,  (becaufe  thti 

J4S.  Cro.  plaintiff  cannot  proceed  againft  her  alone,}  yet  (he  (till  remaicj 

Jit.  t7P*  waived,  and  when  her  hu^and  is  taken  he  muft  bring  her  in«  *  j 

Hut.  So*  '  '9  I 

Sld.fti.  ^  ,  ,  i 

Cro.  Car.         In  an  a£lion  for  a  debt  due  by  a  wife  before  marriage,  the  hii&{ 

5'».S^*        band  was  returned  outlawed  and  the  wife  waived,  but,  before  the! 

aaIWIIt*    return  of  the  exigent,  an  attorney  procured  for  the  wife  z.fuperfi 

Hue.  86.      fe^^tts,  furmifing,  that  the  wife  had  appeared  by  him  as  her  attor^ 

^  ^'  ney :  on  motion  that  this  appearance  of  the  wife  (hould  be  receivedj^ 

all  the  court  conceived,  that  if,  upon  the  exigent,  the  (heriff*  had 

returned  reddidit  fe^  or,   upon  pluries  capias,  had  returned  cefi 

corpus  for  the  wife,  then  her  appearance  (hould  be  entered,  bull 

not  by  attorney,  as  it  is  here;  and  the  exigent  (hould  only  i(riie 

againft  the  hu(band,  &  idem  dies  (hould  be>  given  to  the  wife.  But^ 

when  the  hufband  upon  the  exigent  is  returned  outlawed,  then,  it 

(hall  be  entered  aler  fans  jour  for  the  wife,  for  the  procefs  is  de-  j 

termined  \  and  if  he  will  purchafe  his  pardon,  he  (hall  not  have  1 

any  allowance  thereupon  -in  a  fcire  facias^  unlefs  ht  appear  for . 

bimfclf 


kimiclfaiid  his  wife.    But  if  for  the  hufband  the  (herifF  (h6uld 
IMn  aft  corpus  upon  a  pluries  capias j  and  a  /i^/i  £^  inventa  for  the 
M^  yet  an  exigent  (hall  iflue  againft  both,  becaufe  it  mud  be    . 
iRfuncd  the  hufband  might  bring  in  his  wife :  but,  if  upon  the 
Btfent  the  (heriflF  returned  reddidit  fe  for  the  hufband,  and  for 

wife,  that  (he  is  waived,  the  hufband  ihall  %oftne  die  :  but  in 
it  cafe,  becaufe  the  exigent  was  returned  againft  both  to  be  out- 
the  fuperfedeas  fuppofing  the  appearance  of  the  wife  is 

J  idle  and  void-,  whereupon  it  was  difallowed^  and  the  exigent 

inted  to  be  filed  againft  both. 

Of  awarding  Procefs  of  Outlawry  againft  feveral  Defendants,' 
and  the  Proceedings  thereon. 

If  two  are  fued  in  a  joint  aAion,  and  neither  of  them  will  Cro.Eiu. 
if,  procefs  of  outlawry  muft  be  taken  out  againft  both.         ,    t!  Bewail' 

If  an  exigent  is  awarded  againft  two,  and  the  return  is  primo  i  Roll.  Abr. 
'^fuerunt  &*  non  comparuerunt,  without  faying  nee  eorutn  aliquis  *®^*  Tavex- 
«w/,  It  is  erroneous.  ^  a  Hti.  Hift. 

t04.  S.  C.  cited,  mnA  S.  P.  faid  to  have  been  oftea  adjudged.    Cro*.  Jac.  358.  S.  P.  adjudged,  and 
be  aaai&ft  error.      3  Mod.  89,  90.  S.  P.  adjudged.      Roil.  Rep.  406.    Palm.  388.  S.  P. 


^two  m  a  writ  of  account  are  adjudged  to  account,  and  one  is  41  e.  3. 
W  outlawed  in  the  fuit,  and  the  other  appears,  he  Ihall  3Ro»-Abr. 
.»^»lone.  "^i^.%. 

!^>  (a)  Bat  if  faed  by  bill  upon  which  no  outlawry  can  be^  what  proceedings  (hall  be,  quitre  ; 
^Sai.  159.    Keb.  577.    [In  fuch  cafe  the  phmtiff  muft  dlfcontinue»  and  take  out  an  original,  oa 

ibewill  proceed  co  outlawry  againft  the  one,  after  which  he  nuy  go  on  in  the  adion  againft  the  other. 

riiv.  Carter,  1  Str.  473.      Symonds  ▼.  Parminter,  2  Str.  1169.      iWilf.  78.      iBl.Rep.ao. 

taAioBQpoD  a  continA,  if  the  defendant  plead,  that  the  promile  was  made  by  another  jointly  with 

idle  pUmdff  cannot  reply  that  fuch  other  perfon  is  out  of  the  kmgdom,  and  that  it  is  not  pofltble 

or  attach  him,  but  muft  proceed  to  outlawry.    Sheppard  ▼.  Baiiiie,  6  Tenn  Rep.  327.] 

[Wko  two  are  adjudged  to  account,  and  one  is  outlawed  and  41 E.  3^ 

Its,  if  he  difcharges  himfelf  upon  the  account,  this  (hall  be  a  l?!^\, 

to  the  other,  when  he  fues  tl  fcire facias  upon  a  charter  tzj'&vide 

[pnion;  and  if  he  be  charged  by  the  account,  this  (hall  be  a  Moor,x88. 

^    ttpon  the  otfaeiTj  becaufe  they  were  judged  to  account  *  ^^^'  7^ 

.7- 

m  debt  due  ilpoh  an  oblig^ioxl  againft  S.  and  C,  fons  and  Dyer,  239. 

)  of  the  obligor,  and  againft  D.  the  daughter  and  heir  of  -rf.,  pJ*  *®3- 

W  another  of  the  fons  and  heirs  6f  the  obligor  in  gavelkind,  AngSf  ^* 
1  is  tontinued  till  the  uncles  are  outlawed  and  the  niece  N.  Bendl. 
I  and  after,  the  uncles  are  pardoned,  and  bring  z/cire facias  JJ**  pl»o5» 
toft  die  plaintiff,  who  thereupon  declares  againft  thcmfmul  pi.^tos^tnd 
*  the  niece  \  and  the  uncles  plead,  their  niece  is  but  of  tlie  age  And.  10. 
'^'Wij  unde  non  intendunt  quod  durante  minori  ^tatefua  they  ought  ^'^^' 
janfwer,  bV.,  yet  the  parol  ihall  not  demur ;  for  the  niece  is  out  ^ 
'^rt,  and  quoad  her  the  original  is  determined,  and  at  her  full 

no  re-fummons  could  be  fued  againft  her,  but  the  uncles  only, 

"*fc  ihe  never  appeared,  in  court. 
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Stdt  173* 
Keb.  64a. 
S.C.  Guy 
V.  Barnaxi* 


Dutlatdrp. 

An  adion  of  treipafs  was  brought  againft  two ;  one  was  otif^ 
lawed  ;  after  the  entry  of  the  writ  it  was  entered,  l^  fcitnduvi  tS 
quoad pradiB.  J,  S*  (one  of  the  defendants)  utlagat.  e/ty  and  then 
counts  againft  one  of  them :  on  motion  in  arreft  of  judgment,  the 
court  held  the  declaration  naught,  and  the  courfe  of  pleading  in 
fuch  cafes,  after  the  entry  of  the  writ,  was  to  fay,  ^  quod  prxdiB* 
J.  S.  utlagat.  (/I  in  breve  illo  ;  and  that  the  laft  words  are  eflentialj 
becaufe  that  he  might  be  outlawed  in  another  writ,  and  not  in 
this. 


%  Inft.  183. 
3  Hawk. 
P.  C.  c.  27. 


»  Hawk. 
P.  C.  C27. 
§130. 
%  Hal.  Hift. 

P«  C.  2C0. 


2  Hawk. 
P.  C.  c.  27. 

n/ide  2  Hal. 
Hift.  P,  C. 
ftpo. 


5*  Of  awarding    Procefs   of  Outlawry    againft  Principal  and 

Acceffary. 

Herein  we  muft  firft  take  notice,  that  by  the  flatute  of  Weft*  r. 
3  £//•  I.  r.  14.  it  is  recited,  *^  That  it  had  been  ufed  in  feme 
*<  counties  to  outlaw  perfons  being  appealed  of  commandment^ 
<^  force,  aid,  or  receipt,  within  the  fame  time  that  he  which  is 
<<  appealed  for  the  deed  is  outlawed ;  and  thereupon  it  is  provided, 
<<  that  none  be  outlawed  upon  appeal  of  commandment,  force,  aid, 
<'  or  receipt,  unlefs  he  that  is  appealed  of  the  deed  be  attainted^ 
**  fo  that  one  like  law  be  ufed  therein  through  the  realm  ;  never* 
^<  thelefs,  he  that  will  fo  appeal,  (hall  not  by  reafon  of  this  inter- 
<'  mit  or  leave  off  to  commence  his  appeal  at  the  next  county 

againft  them,  no  more  than  againft  their  principals  which  he 

appealed  of  the  deed,  but  their  exigent  (hall  remain  until  fuch 
*<  as  be  appealed  of  the  deed  be  attainted  of  outlawry,  or  other* 
«  wife.'* 

In  the  conftru£tion  of  this  ftatute,  the  following  particulars  are 
laid  down  by  Serjeant  Hawkins  as  moft  remarkable. 

iftf  That  it  feems  agreed,  that  it  extends  as  well  toindi£lments 
as  to  appeals,  not  only  becaufe  the  word  appeal  in  the  ftatute  may 
in  a  large  fenfe  be  taken  for  an  accufation  in  general ;  but  becaufe 
indiftments  are  certainly  as  much  within  the  reafon  of  the  ftatute 
as  appeals ;  and  the  common  law,  for  the  fettling  whereof  this 
ftatute  was  made,  did  not  make  any  diftinfiion  in  this  refpedt 
between  appeals  and  indi£lments. 

idljy  That  it  feems  to  be  agreed,  that  wherever  fome  of  the 
defendants  are  exprefsly  charged  as  principals,  and  others  as  ac- 
ceflaries,  before  the  award  of  this  exigent,  the  outlawry  thereon  of 
thofe  charged  as  acceflaries  cannot  but  be  reverfible,  becaufe  it 
appears  upon  the  record  that  the  exigent  iffued  contrary  to  the 
dire£iion  of  the  ftatute.  But,  if  feveral  be  outlawed  on  a  writ  of 
appeal,  which  chargeth  them  all  alike  without  any  diftinflion^ 
there  can  be  no  advantage  taken  of  the  appellant's  not  having  pur** 
fued  the  ftatute,  fince  it  appears  not  but  that  he  might  have 
charged  them  all  as  principals. 

3  J/y,  That  it  is  ftrongly  holden,  that  if  an  appellant  take  out  the 
exigent  at  the  fame  time  againft  all  the  defendants,  he  muft,  when 
they  appear,  count  againft  them  all  as  principals ;  and  fiiall  be 
concluded  from  charging  any  of  them  as  accefTaries,  becaufe  he 
has  taken  out  fuch  ptocefs  as  is  erroneous  where  all  are  not  prin- 
cipals* 


Dutlatorp* 
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pfis.  But  lie  makes  a  doubt,  whether  this  be  law  at  this  day, 
iuce  all  errors,  aft  the  law  feems  now  to  be  holden,  are  falved  by 
peanoce.    ^ 

4d)ljf  That  it  fetms  the  better  opinion,  that  where  there  are  2  Hawk. 
tc  than  one  principal,  the  exigent  (hall  not  ifiue  till  all  of  them  ^'  ^*  ^*7« 
airaigned :  An4  herein  it  is  faid  by  Ha/e,  that  if  ji*  and  B.  be  IhIi.  Hir(. 
ed  as  principals  in  felony,  and  C.  as  acceflTary  to  them  both,  P-  c.  200, 
exigeat  againft  the  acceflary  (hall  (lay  till  both  be  attainted  by  ^°'* 
awry  or  ple^ ;  for  that  it  is  faid,  if  one  be  acquitted,  the 
Tary  is  difcharged,  becaufe  indidled  as  acceiTary  to  both,  and 
ore  (ball  not  be  put  to  anfwer  till  both  be  attaint.     But 
f  he  adds  a  dubitatur^  becaufe,  though  C.  be  accefiary  to  both, 
might  have  been  indidcd  as  acceiTary  to  one,  becaufe  the 
are  in  kw  feveral  j  but  if  he  be  indicted  as  acceiTary  to 
,  he  mud  be  proved  fo. 
In  treafon  all  are  principals ;  and  therefore  procefs  of  outlawry  Hii.  Hid. 
f  go  againft  hiai  that  receives,  at  the  fame  time  as  againft  him  ''•^•^sS* 
did  the  fadl. 


►)  What  Forfeitures  and  Difabilities  an  Outlawry 
fuljedts  the  Parties  to :  And  herein, 

>^ere  it  is  of  the  fame  Effeft  with  a  Sentence  or  Judgment. 

a  man  be  outlawetl  of  treafon  or  felony,  though  there  be  no  aHal.  Hift. 
other  judgment  {a)  but  utlagatus  efi  per  Judicium  coronatorutjii  yet  **•  ^- 199- 
[iiof  itfelf  an  attainder,  and  fubjeas  the  party  to  fuch  an  award  |h«Mtheouu 
ipon,  to  be  made  by  the  court  where  he  is  brought,  as  is  Uwry  ap. 
to  the  offence  for  which  he  is  indifted  and  outlawed*  ^)2  '^ 

Ihcrm^fl  re- 

itfdie  ezigenty  or  by  the  coroner's  return  of  a  certiorari  to  them  direfked,  to  certify  whether  the  party 
'Mdivediirnoty  the  party  it  as  much  attainted,  aod  ihall  forfeit  and  lofe  as  much,  as  if  fencence 
^■nC^Tcn  againft  him  upon  Terdidfc  or  confeflion*  z  Hawk.  P.  C.  c.  4S.  §  2a.  fed  vide  2  Hah 
'FiC.205-6.1  That  diofe  malefactors  who  vvllfttlly  fly  from  juilice,  add  a  new  crime  to  the&r 
'  efioocy  and  therefore  ought  to  have  no  benefit  of  the  law.     3  Mod*  72. 

^Bot,  if  fuch  outlawry  appear  to  the  court*  to  be  erroneous,  i  Hawk. 
)f  any  one  as  amicus  curia  may  inform  them,  the  party  {hall  f*  ^*  *^**^* 
coonfel  afligaed  him  to  take  advantage  of  the  error.     But,  if  ^^^' 
^ySl  neither  bring  a  writ  of  error,  nor  plead  in  convenient  time, 
'  die  outlawry  be  voidable  only,  and  not  void,  the  proper 
ion  (hall  be  awarded  againft  him,  but  no  fentence  pro- 
ved }  becaafe  the  outlawry  is  a  judgment,  and  no  man  {hall 
two  judgments  for  one  offence.    ^ 
And  herein  it  is  faid  by  Halef  that  though  the  court  ex  officio  is  ^Hal.  Hift. 
ptfii  the  party  a  day  to  purchafe  a  writ  of  error,  and  in  the  ^'  ^*  4^^* 
»ntime  to  refpite  execution;  yet  that  muft  be  on  his  alleging 
>r  in  faft,  or  error  in  law  upon  the  outlawry  ;  for  if  the  court 
btisfied  that  it  is  merely  a  pretence,  they  may  choofe  whether 
7  ^iU  allow  him  a  day  to  fue  forth  a  v.  rit  of  error,  but.  may 
kid  execution  prefently. 

6  But, 


I 


.J.   V 


\  and  equal  to  a 

I,  yet  It  does  not  fubj( 

the  crime  does  Sot  vhii 

if  it  be  in  M^t 
paoty  outlawed  baSiW 
be  who  is  convifled  tt >) 

for  fedacing  a  youi 

of  a  lewd  chaTa&tT,^,| 

of  die  defendanti  that 

.  becanfc  in  mi{dtmevnab% 

rime  a&  x  secracboii  fer  the  oflPcnce^  as 

:  ant  Trcrrr,  hir  zs  a  GonTiAioa  (oi  tKtcxAb 

_  ^     is  pnniflied  by  the  vm& 

^?r— rT  £  ^  jvKi  a?a  rnzt*rs :;  sxd.  if  he  noight  be  &\ed  tum^ 

w  rsEE  :^3ff  in-^  ^iiP  jLjnJpil  judgment*    And  fljii 

jiri   tr  It  nrLz^uiJ'  -  aur  -tjc  ilac  outlawry  in  thefca 

Kf  quh  pro  contumiAi^ 
f^  de/a^o  frinapoR.  U 

li 

Gso^  f^c:  and  herein  of 
Criminal  ancf  Civil  Cafe 
at  whofe  fuit  the 


Criminal  and  Chk 


ejse. 


^^-^.  •  ,1-  ^^-  r^\t-r«e»  '^^  xx  ectlawry  of  treafoti  ot  ftW 
T.^  ^j  -r  s-r  irsnvacr  i£  Ac  ottence  wherewith  the  partj 

r  vutijwcs  the  blood,  and  caufes  an  a 

s  cdbaK  !:odi  real  and  perfona!,  vfz« 

-       .    -.  ;-.-i-^  ^>  3ci*j.TU  i»  i»A5  aie  forfeited  to  the  kitv^ 

"   ". .    .^,;J-  -V  -  iTt  K'uiKa  ;  aad  in  cafe  of  outlawry  of  felo: 

'^  M."^-%.  r  r.r^x  •£  wbcftt  tbcy  are  immediately  holdcn. 

*      J  -•  ^t.^  :ic  rrrrir^  ttora  the  inqiiirie^  of  juftic< 

^  .      "*  ,.\."  ,  j^  2  n^^mr  cc  tic  law,  that  it  is  punifhed  with ' 

^\2  ^  \^  L.-J^r  >  ic%MS  x:>i  chattels,  and  the  ifiues  and  pre 

"    rrcrr    MC  ^  «<rdAwrics  in  ciril  cafes  the  king  baa 

.?  Vx  T«:r.iRcr  otrfie  profits;  nor  cara  he  manur 


>  ^  •*  ^ 


"^  ;^  **.\^  ^  ^  i^M  >;:>  iateieft  continues  no  longer  than : 

^^^  »''  \  Z  S::::^  lasi  <c«nnincs  with  the  party's  death  ;  i 

****^  L      r  -   -rr,v^*^  5o  compel  the  defendant  to  come  ki 

^    ^  ^\    .  "1- «^ \^^^  -:^ti£rs  demand,  may  more  eafi^i 

\"^l-^-:>i.  «d  thereby  the  king's  pernancy  of 

^   ,.  J.^  ^- -1  la  otttUwry  in  a  capital  cafe. 

^.  ,  .V  ...V  .^  ^^"-^  ^j^  default  till  the  award  of  an  exif 

^        '*^"        X  ,       ^  4.1  r^^  ^^  iadidment  of  a  capital  oflfencc.  he 

^*    ""'/^  ';t  \^  he  was  pardoned  before  the   exigent 

^     "       \  vN     >  ^-^  ;;^  ,  :s  holicn,  that  the  law  is  tbc  Cuncj,  as.  to 


Vde&ult.ttpon  an  indiclment  of  petit  larcqny,  atxd  that  Twhcrcvcr  5C0.  iio. 
{opds  arc  fo  forfeited,  they  are  not  faved  by  an  acquittal  at  the  C0.L1t.a59, 
trial;  but  by  a  reverfal  of  the  award  of  the  exigent  they  are  iaved,  ^64'  ''* 
whether  fuch  reverfal  be  for  an  error  either  in  faft  or  in  law  ;  as, 
for  the  imprifonment  of  the  defendant  at  the  time  when  the 
;  exigent  was  awarded^  or  for  a  defc^  in  the  indictment,  appeal,  or 
procefs. 


i 


2.  JP^iat  Things  are  forfeited  by  the  Outlawry. 

Outlawry  in  a  capital  ciife  beirig,  as  hath  been  faid,  an  ittairtder  For  which 
tod  convidlion,  it  is  clear,  that  all  lands  of  inheritance,  as  all  ^^'^^' 
Whcr  the  real  and  perfonal  eftate  whereof  the  party  outlawed  is     ^"*"*"* 
fcifed  or  poffeffed  in  his  own  tight,  are  forfeited  abfolutely. 

Alfo,  the  king  hath  by  the  common  law  fuch  a  power  to  require  Sallr*  109. 
lisfubjeds  to  anfwcr  all  demands  of  law  and  juftice,  that  the  \f^^c^l^ 
bon-appcarance  on  procefs  in  a  civil  a£tion,  is  fuch  a  contempt,  iitUw  die* 
Bhat  the  party  guilty  is  put  out  of  the  law,  forfeits  his  gbodd  and  before  his 
Fcliattds,  his  leafes  for  years  (a),  and  his  truft  in  fUch  leafes,  and  |,*'^^*J^ 
I  &  profits  of  his  lands  of  freehold.  riL/ «r^. 

L  «t,  the  coort  of  Exchequer  v^ill  let  the  widow  in  to  plead  this  matCeir  agai&ft  a  purchafer.     Watts  t« 
iUhUoD,  Bttnb.  azo.J 

But  outlawry  in  trefpafs,  or  any  civil  ajElion,  works  no  cor-  Bro.  tit. 
nption  of  blood  ;  and  therefore,  if  the  hufband  be  outlawed  in  p  "J|*  **• 
any  fuch  aflion,  the  wife  fliall  notwithftanding  have  dower,  and  Co!ut?3iI 
tbe  ifue  (hall  inherit  -,  for  it  is  a  forfeiture  of  the  ifTues  and  profits  >•  [\l»)  Buc 
|rf  the  lands  {b)  only  during  the  life  of  the  party  outlawed,  and  fo  ll^^^^^f^ 
foogas  the  outlawry  remains  unreverfed.     Alfo  it  feems,  that  if  longlog  to 
'  t  wife  hetfelf  be  outlawed  or  waived  in  any  fuch  aAion,  yet  her  the  outlaw, 

vcr  is  not  forfeited.  ^^\  ^°«  » 

not  entitled 
to  the  profits,  by  reafon  of  the  prejudice  which  would  accruft  thereby  to  the  ford,  who  bath  not 
tted  any  ofKmce,  aad  therefore  ihall  not  lofc  hiscuftoms  or  fervices.     Rex  v.  BudJ,  Parker,  190. 
>r.  Everardy  Owen,  37. J 

It  is  faid  to  have  been  agreed  by  the  whole  court,  that  arrear-  Heil.  16^ 
igcsof  rent  referved  upon  an  eftate  for  life  are  not  forfeited  by 
itlawry,  becaiifc  they  are  real,  and  no  {c)  remedy  for  them  but  ^^^^^[  *^ 
diftrefe :  otherwife^  if  upon  a  leafe  for  years.  Rents/ 

Alfo  it  is  held,  that  there  ate  other  things  of  the  party  outlawed  Cro.  t&z^ 
.   iiich  are  forfeited  to  the  king;  and  that  therefore  an  executor  or  ^5*« 
ffteiniftrator  cannot  plead  in  excuft:  of  aflcts,  that  his  teftator  or  ^^jj/* 
teftatc  was  outlawed,  becaufe  he  might  have  debts  (d)  due  upon  4C0. 93.  a. 
«raa :  fo,  goods  taken  for  trefpafs  before  the  outlawry,  for*  ^^^'  ^^^' 
"^ich  he  may  have  trefpafs,  and  recover  the  value  of  the  goods,  cro.  Ells, 
which  fliall  be  aflets  in  his  hands.  *o3- 

i^  .  '.  (^>'r^«'  •> 

•Korimay  pay  debt?  to  the  executor  or  adminirtrator  of  a  perfon  outlawed,  and  their  reieafe  Aail  be  • 
fpoil  di(charge  to  cbem,  though  the  eseeutort  ihall  be  accountable  to  the  king  for  chem.     Hut.  54* 

So,  if  the  teftator  had  mortgaged  his  land  upon  condition,  that  Hut,  5ij, 
tfthc  mortgagee  pay  not  at  fuch  a  day  to  him,  his  executors  or  his 
■^  100/.,  that  then  it  ihall  be  lawful  for  him  or  his  heirs  to 

Vol.  V.  Q^  re-enter  % 


ss6  e>ut\A\av^ 

re-enter ;  and  after,  but  before  the  day,  the  tcftator  is  outlawed^ 
and  makes  his  executor,  and  dies ;  and  at  the  day  the  mortgage 
pays  the  money  to  the  executors  ^  this  is  aflets,  and  not  fomitedf: 
to  the  king,  t 

9  H.  6.  21.        If  tenant  for  term  of  years  be  outlawed,  the  term  is  forfeited'j 
jcV^  ^**''  to  the  king,  and  he  may  feize  it,  and  ufc  it  at  his  pleafure.  i) 

sRoJK  Abr.      So,  if  ji.  being  poiTefled  of  a  leafe  for  years  grant  it  over  to  J5« 

'^'  in  truft  for  himfelf,  and  afterwards  is  outlawed  iti  a  perfonalv 

action,  this  truft  (hall  be  forfeited  to  the  king.  / 

<^H.  6. 11.       If  tenant  at  (a)  will  fows  the  land,  and  afterwards  is  outlawediT 

sRoU.  Abr.  tijg  tjng  (hall  have  the  com.  T 

(a)  If  a  man  Irafei  at  will,  and  the  Icflee  fowt  the  !and>  and  the  kflTor  it  outlawed,  the  king  /hall  not  hvft^ 
the  corflf  and  can  have  only  the  rent^  for  he  Is  enticied  to  no  more  than  the  icflbr  himfelf.     5  Co.  xi6.  ' ' 

i 

s  Roll  Abr.       If  the  conufee  of  a  ftatute-ftaple  takes  the  conufor  in  executioi^ 
J?7-  upon  the  ftatutc,  and  afterwards  is  outlawed  in  a  perfonal  a£lion  | 

FittM.  ^*      ^^^^  ^^^^  ^^'^  ^^  forfeited  to  the  king,  and  the  king  may  difchargc:^ 

the  conufpr  out  of  execution,  "^ 

•  Rftll.Abr.       So,  if' there  are  two  conufees  of  a  ftatute,  and  they  take  th^^ 
8o*»  body  of  tK^c  conufor  in  execution,  and  one  of  the  conufees  is  out^  = 

lawed  in  a  perfonal  a£tion  ;  it  is  faid  to  be  a  forfeiture  of  the  debC( 

againft  botn. 
di  Afl*.  3?.        If  a  man  be  outlawed  in  a  perfonal  aftion,  the  king  (hall  prefenC 
''tf^^c^^'*  to  his  churches,  although  he  bath  a  freehold  or  inheritance  iitf 

tncm. 
a  Roll.  Abr.       So,  if  a  perfon  outlawed  hath  an  advowfon.  that  happens 
flfif  after    ^^°^^  void  (*)  during  the  lime  the  outlawry  is  in  force,  fuel 
the  out.        avoidance  is  forfeited  to  the  king,  whether  the  outlawry  were  in  A 
lawry  the     capital  cafe,  an  action  of  trefpafs,  or  other  perfonal  adtion.  f 

p*rty  pur-  » 

chafcth  any  more  goods,  the  property  is  immediately  vefted  in  the  king.     Carth.  442. 

FefHey  V.  If  pending  a  quare  impedlt  brought  by  A,y  he  is  outlawed,  an< 
CoinwAii.  judgment  is  |^en  for  him  in  the  quare  impedity  and  thereupon  th 
J^  **'  incumbent  rcugns,  and  takes  a  new  prefentation  from  the  qucei 
AnJ.  H^*  by  virtue  of  the  outlawry,  and  accordingly  he  isinftituted  and  in< 
Wot,  169.  dufted,  and  afterwards  -^.  reverfeth  the'  outlawry,  and  brings 
Ool\AUox,  fi'''^/^^'^^  to  have  execution  of  the  judgment;  though  the  pn 
Owen,  3,  fentatlon  was  vefted  in  the  queen,  a!id  executed  before  the  out- 
^^*  -  lawry  revcrfed,  yet  ji.  (hall  have  execution  of  his  judgment ;  foci 
(H,  4).  upon  a  recovery  in  a  quare  unpcdit,  any  incumbent  that  cometh  ifltj 
pendente  placito  (hall  be  removed.  1 

Hob.  9 14.         Things  perfonal,  fettled  by  way  of  truft  on  the  offender,  arc  at 
Cro.  Jac.      much  forfeited  as  if  he  had  the  legal  intereft,  or  were  in  poQefljon  ' 
'\j^^       of  them ;  as,  if  a  bond  be  taken  in  another^s  name^  in  truft  for  a 
•II  le  fX'   perfon  who  is  afterwards  outlawed,  this  is  forfeited  in  the  fame 
tcuMd  by  aa  iA  manner  as  if  taken  in  his  own  name. 

ii\forir«tion    ^  ' 

la  the  iLKche^tfr-chambcry  or  in  Chancery*    Hal.  Hift.  P.  C.  24s* 

Ltnt,  14*         So«  the  truft  of  a  term  granted  by  a  man  for  the  ufe  of  himfelf, 
Mo!i  t6 1«.  ^*  ^^^  *^^  children,  sS^c.  is  liable  in  like  mamicr  to  be  forfeited, 

if 


il?. 


if  fraiidutently  made  with  an. intent  to  avoid  a  flibfequent  for-  sKeb.564* 
Feiture  :  but  it  fhall  be  forfeited  fo  far  only  as  is  refcrved  for  the  ^^'  ^44- 
benefit  of  the  party  himfcif ,  if  made  bonafidey  whether  before  or.  after  Lv.  270V 
toarriage  for  good  confideratibni  without  fraud,  which  is  to  be  left  Hard.  496. 
to  a  jury  on  the  whole  circumftances  of  the  cafe,  and  Ihall  never  be  ^"^*  ***+• 
prefumed  by  the  coiirt,  where  it  is  not  exprefsly  found.  2Rou/*f' 

Abr.  34.     Roll.  Abr.  343.     March,  45.  88.     Sid.  260.     Keb.  909* 

,  So,  where  upon  ail  indi£lm6nt  of  reciifancy,  the  party,  intend-  3  Co.  82. 
Ing  to  go  bcyQnd  fea,  made  a  deed  of  gift  of  all  his  goods  and  P'^nccfoot 
cha^-tels  upon  fome  feigned  confulcration,  and  then  he  went  out  ^ed'in 
of  the  realm,  and  was  afterwards  outlawed  on  the  fame  indi£t-    rwinc'i 
ment;  it  was  adjudged,  that  the  deed  of  gift  was  void  to  defeat  '^U^ 
the  queen  of  the  forfeiture  of  the  goods,  and  this  by  the  ftatute  295.  IT* 
of  13  Elhs,  c.  5.  and  that  the  queen  was  entitled  to  his  leafes  and 
goods  by  the  forfeiture. 

The  forfeiture,  as  hath  been  faid,  muft  be  "pf  goods  which  the  11H.6. 17. 
Jparty  has  in  his  {a)  own  right,  and  not  the  right  of  another ;  and  37- 
therefore  an  executor  or  adminiftr^tor  outlawed  forfeit  nothing  -^'  g*'*^ 
Which  they  have  in  right  of  their  teilatot  or  inteftate.  2  Roll. 

Abr.  S06. 
Cro.Car.  566.     {a)  So,  11  term  limited  to  execators,  and  not  veAed  iq  the  party  himfelf>  is  oot  forieiu 
ibls.    2  LcDQ.  5,  6.     And.  19.     Moor,  100.     Dyer,  309. 

So,  if  ah  executor  recovers  in  account  againft  the  receiver  of  2oH.6.8.b* 
theteftator,  and  afterwards  is  outlawed,  yet  he  ihall  not  forfeit  ^?^°5', 
this  debt ;  for  it  continues  the  debt  of  the  teftatori  and  is  only      '*  ^  ' 
put  in  certainty  by  the  judgment. 

Debts  and  duties  lipon  Gmple  contract  are  forfeited  to  the  king  4  Co.  9^. 
If  the  outlawry  of  the  party,  though  the  debtor  might  ha^e  waged  blade's  c*fc 
Lis  law  on  fuch  contrad^  on  an  adion  brought  by  the  creditor  \  of 
which  privilege  he  is  deprived  by  the  outlawry. 

It  hath  been  adjudged,  that  the  cattle  of  a  (tranger,(^)  levant  Brltton 
and  coucbant  on  lands  extended  on  an  outlawry,  may  be  taken  for  ^'  ^^» 
the  king  upon  a  levari fAcias  as  the  iffaes  and  profits  of  the  lands;  Salk,  I95!* 
for  that  otherwife  there  might  be  no  ifTues  at  all,  or  the  p^rfon  4°^-  s.  c. 
oatlawed  may  take  in  other  men's  cattle  to  agift,  and  fo  defeat  ''^^•^'y™' 
the  outlawry.  skii^.  617. 

S.C.     5  Mod.  Ik  I.  S.  C.     Comb.  Rep.  51.  S.  C.      [h)  That  it  is  neceflary  to  aTer  tb^  the  cattk 

^Kit  levtxt  vui  ccuchant,     Caith.  i|4i.  , 

iSo,  if  the  perfon  outlawed  (hould  after  the  inquifition  make  a  Carth.  444. 
feo^ment  of  his  lands,  the  cattle  of  the  feoffee  may  be  taken  for  A*"  ^r- 
the  iffues  of  thofe  lands,  for  the  land  is  {c)  debtor  to  the  king.       tenanrfor 

life  is  outlawed,  and  dies^  ju.  Whether  the  iflues  can  be  extended  on  the  reverlloner  ?     Cartb.  442« 

But  If  the  owner  of  the  foil  is  outlawed,  the  cattle,  of  a  com*  Cvik.4^. 
iBoner  cannot  be  t?ikeji^  zs  iffues :  however,  if  they  fliould  be 
taken,  he  muft  plead  bis  title  Iq  the  Exchequer,  unlefs  his  right  of 
common  is  found  by  inquifition  on  the  outlawry. 

[Upon  a  fcizurc  of  goods  of  an  outlaw  in  a  civil  fuitj  the  land-  Gravet  ▼• 
lord  is  entitled,  under  the  ftatute  S  Jnn.  c.  14.,  to  be  fatisficd  l'^"'^"*' 
«nc  year's  rent  out  of  the  money  in  the  flieriff's  hands.]  ^^'  *^^' 

Q^Z  3.  7i 
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*23  €>atfot)rg« 

3.  Ttf  what  Time  the  Forfeiture Jhall  relate. 

Co.  Lit.  If  a  man  be  outlawed  upon  an  indiftmcnt  of  felony  and  trel^ 

J3>  B*'   Y  ^^">  ^"^  pending  the  proccfs  he  alien  the  land,  yet  the  king  or 

the  defend-  ^^^^  ^^^^  ^^^i^e  the  land  which  he  held  at  the  time  of  the  treafon 

anthadap.  or  felony  Committed ;  for  the  indidlment  contains  the  year  and 

pMrcd,and  j^y  ^hgn  it  was  done,  unto  which  the  attainder  by  outlawry 

theplaintifr        /  n         -r  r  11  *        r  r  t 

had  declared  relates.  But,  if  a  man  fue  an  appeal  by  writ  of  felony  or  mur- 
upon  bis  der,  and  pending  it  the  party  alien,  and  then  is  outlawed  before 
Sc'defend-  app^arancc,  the  lord's  efcheat  is  loll,  becaufe  it  relates  only  to 
ant  had  been  thc  time  of  the  outlawry  pronounced;  inafmuch  as  the  writ  of 
conviaed  appeal  is  general,  and  contains  no  (a)  certain  time  of  the  offence 
andkttainted  committed. 

fey  verdict: 

•r  confeflion  ;  or,  if  the  appeal  bad  been  by  bill,  and  thereupon  the  party  had  been  outlawed,  though, 
before  appearance,  the  efcheat  had  related  to  the  time  of  the  fa<5t  committed  {o  avoid  mefne  incumb« 
nnces ;  for  in  the  declaration  in  the  one  cafe,  and  in  the  biil  in  the  other,  the  year  and  day  of  the 
felony  is  fet/orth.     Ha).  Hid.  P.  C.  zSi-z. 

Co.  Lit.  As  to  goods  and  chattels,  the  very  ifluing  of  the  writ  of  exi- 

*^*A^'        gent  in  cafe  of  treafon  or  felony  gives  to  the  king,  or  the  lord  of  a 

^       '  '^"    franchife  to  whom  that  liberty  is  granted,  thc  forfeiture  of  all  thc 

goods  of  the  paity  fo  put  in  exigent,  from  the  time  of  the  te^e  of 

the  writ  of  exigent. 

Staunf.    "^      And  as  the  award  of  the  exigent  gives  the  forfeiture,  fo,  if  that 

P.c.i?4.    be  well  awarded,  the  forfeiture  fliall  continue,  though  the  out- 

4E.  1. 17.   lawry  be  reverfed  for  error  in  law  or  in  faft,  fubfequent  to  the 

5C0.  iii.a.  award  of  the  exigent ;  for  the  king*s  title  being  by  the  exigent, 

and  that  being  of  record,  mud  be  awarded  by  matter  of  as  high  a 

nature ;  therefore  it  is  neceflary  for  a  party  outlawed  in  treafon  to 

bring  his  writ  of  error  fpecially,  tarn  in  adjudicaiione  brevis  de  exigi 

facias  quam  in  promulgatiofie  ut/agana.     Alfo,  a  writ  of  error  lies 

to  reverfe  thc  very  award  of  the  exigent ;  and  though  no  error 

fubfequent  to  the  award  of  the  exigent  will  avoid  it,  yet,  if  there 

be  error  In  the  exigent,  or  in  the  appeal  or  indidlment  upon  which 

it  iflues,  both  outlawry  and  exigent  (hall  be  reverfed. 

Ci>.Lie.i97.       And  as  the  award  of  the  exigent  gives  thc  forfeiture  of  thc 

goods,  fo  the  outlawry  gives  the  forfeiture  or  lofs  of  tlie  lands  of 

the  party  outlawed ;  but  the  bare  judgment  of  outlawry  by  thc 

coroners,  without  the  return  thereoi  of  record,  is  no  attainder,  nor 

gives  any  efcheat,  but  it  niufl:  be  returned  by  the  iherifF  with  the 

writ  of  exigi  faciasy  and  the  return  indorfed. 

Reg.  284.         And  therefore,  if  there  be  a  quinto  exaHus^  and  thereupon  utla^' 

Dyer,  223.    ^^/^j  ejl  per  judicium  coronatorum^  but  no  return  thereof  be  made, 

*  *     there  lies  a  writ  of  certiorari  to  the  coroners,  or  to  the  ftieriff  and 

coroners,  to  certify  the  outlawry  into  the  King's  Bench :  but  this 

is  only  either  to  ground  a  charter  of  pardon  on  it,'  or  to  amerce 

the  fherifF  where  he  returned  only  a  quarto  exaBus,     And  as  to 

the  effeft  it  has  otherwife,  my  Lord  Chief  Juftice  Hale  thinks  as 

follows :  '  ' 

Dyer,3i7  a.       ly?,  That  it  doth  not  difable  thc  party*  to  bring  an  aflionj  bc- 

p  ct'ace?*  ^^"^^  ^"  relation  to  party  and  party  4t-ftahds  as  nothing,   lilli 

returned  by  tlie  flieriff*  "  }      ' 


idly^  That,  confequently,  barely  upon  fuch  a  return  of  an  out-  2  Hal.  Hi<lr. 
lawry  upon  a  certiorari^  without  the  writ  of  exigent  indorfed  and  ^•^'  *°^*. 
returned  together  with  the  certiorari,  Jt  fecms  no  efcheat  lies  for 
the  lord.     But  this  he  makes  a  quare, 

3^/j^,  But,  if  the  writ  of  certiorari  be  direded  to  the  flierifF  and  2  Had.  Hift 
coroners,  and  the  writ  of  exigent  be  extaut  in  court,  and  they  P-Cao^-y. 
return  this  outlawry ;  poflibly,  this  may  be  a  fufficient  warrant  to 
enter  it  of  record,  as  a  return  upon  the  exigent  for  the  king's  ad- 
vantage, and  to  iifue  upon  it  a  capias  utlagatum  to  have  the  for- 
feiture of  his  goods, 

4/A/y,  But  unlefs  the  writ  is  fome  way  returned  or  extant,  it  »  Hal.  Hlftv 
gives  the  king  no  title  to  land  or  goods ;  for  the  writ  of  exigi  facias  ^'  ^*  *^* 
is  the  warrant  of  the  outla^^ry,  and  that  which  gives  the  coroners 
their  authority  in  fuch  a  cafe  to  give  judgment  of  outlawry:  and 
it  is  not  like  the  cafe  where  there  was  once  a  writ  and  return  of 
outlawry,  and  the  record  fince  loft  ;  for  that,  upon  circumllances, 
a  jury,  upon  the  general  ifTue,  may  find  a  record,  though  no( 
ihewn  in  evidence ;  but,  here,  the  ^rit  w^s  nev^y  in  ^ruth  ^n^ 
dorfed  or  returned. 

5/A/y,  But  if  the  writ  of  certiorari  were  direfted  to  the  coroners  2  Hal.  Hlft^ 
alone,  though  it  may  be  a  ground  to  caufe  the  flieriff  to  mend  his  P*  ^-  *®7- 
return,  and  make  it  according  to  the  truth  \  yet  the  certificate  of 
the  coroners  will  not  make  a  record  to  entitle  the  king  or  lord  to 
any  thing  without  the  writ  of  exigent  extant,  and  the  return  upon 
it  amended  by  the  fherifF ;  for  without  the  exigi  facias^  and  the  ?'e- 
turn  of  the  outlawry  upon  it,  there  is  neither  difabilityj|  forr 
feiture,  npr  efcheat;  and  therefore,  a  certiorari  (hall  not  be  fq 
much  as  granted  to  the  coroners  to  rtmoye  an  outlawry  after  the 
party's  death. 

A.  was  outlawed,  and  afterwards  made  a  leafe  of  his  lands,  and  Hard.Toi* 
afterwards  thefe  lands  amongft  others  were  found  by  inquifition  ;  Attorney 
and  this  leafe  was  pleaded  in  bar,  to  bind  the  king,  being  before  3,^  Raipb* 
the  inquifition :  the  court  held,  that  a  leafe  or  other  eftate,  made  Freeman. 
by  the  party  after  outlawry,  and  before  an  inquifition  taken,  will 
prevent  the  king's  title,  if  it  be  made  bona  fide  and  upon  good  con- 
fideration  ;  but  if  it  be  in  truft  for  the  party  only,  it  will  not  be  a 
bar  ;  but  that  no  conveyance  whatfoever  made  after  the  inquifition 
will  take  away  or  difcharge  the  king's  title. 

A,  was  outlawed  at  the  fuit  of  ^.,  and  his  lands  extended ;  af-  Hard.  i7(^. 
tcTwards  C.  claiming  title  to  them  brought  his  ejeftment,  and  ^J;^°*°"**  * 
pleaded  to  the  inquifition  \  and  upon  a  bill  in  the  Exchequer,  an  ^a)  Any  one 
injun£lion  was  prayed  for  the  king  to  ftay  the  proceedings  at  law,  that  has  an 
but  denied:  for  though  a  perfon  outlawed  cannot  aftcir  an  extent  jf^^**^* 
prevent  the  king's  title  by  any  alienation  whatfoever ;  yet  fuch  grant'tbe 
outlawry  gives  no  (a)  privilege  to  the  pofleflion  of  a  diffeifor,  but  fame  over, 
that  the  difleifee  may  enter  and  bring  his  ejeftment ;  for  by  the  j|^  p^^Jcnt 
outlawry  the  king  had  no  interelt  in  the  land  itfelf,  but  only  a  to  the  out. 
title  to  recover  the  profits.  '  *»'»'^y- 

7  Hard.  422* 

•>— ^.  owes  money  to  £.  on  a  judgipent,  and  to  C.  on  a  bond  ;  A-  is  outlawed  at  the  fuit  of  the  ob- 
fijce,  and  his  labds  feifed  oq  the  outlawry  \  and  the  queftion  was,  Whether  the  aonufee  of  a  judgment 

0^3  could 


oiaM  extend  tbofe  linds?  it  was  (leld,  the  outlawry  (houlJ  be  preferred,  and  Uut  the  king*i  {las 
uould  not  b^  amovedy  unlefs  the  conufor  could  ihcw  i;ov^n  and  prafiice  bctv^en  the  obligor  tnd  oUifC 
9bSalk.495.  pi.  2.    Attomey.G^Qcril  v.  Baden*' 

Raym.  ip        It  was  found  by  fpecial  vcrdift  in  cjcftment,  thz^  A.y  being  outX 

Kcb  ^^'  lawed  in  a  perfonal  aftion,  levied  a  fine,  and  the  king  feifed'tl 

^4.  76.  lands  in  the  hands  of  the  cohufcc  5  and  it  was  refolved,  that  if 

Windiory.  feifure  was  before  the  fine  levied,  the  king  may  well  retain  agaii 

Seywell*  ^j^^  conufee ;  but,  if  the  fine  was  levied  before  ^he  feifure^ 

coniifee  may  well  take, 
Saik.  395.         li'rom  thefe  cafes  the  law  feems  tP  be  now  fettled,  as  laid  do^ 

S*(?*  A*(i  ^"  ^^^^'  '^'^^  Th^t  by  a  bare  outlawry  the  party  immediately  foi 

that  if  a  fc^'s  his  pcrfonal  goods,  and  they  are  veiled  in  the  king,  but  thj 

perfon  out-  he  does  not  forfeit  the  profits  of  his  lands,  nor  chattels  real, 

'ir^^W**  inquifition  taken ;  and  that  thctefore  an  alienation  after  outlaw 

landt  before  ^nd  before  inquifition^  is  good  to  bar  the  king  of  the  pern'and] 

•nyinquia-  but  if  he  makes  ia  feoffment  after  inquifition,  ^e  feoffee  has 

fo°r°iSkr  ,  c^3^^>  ^"^  ^^^  H»"g  fl^aJl  have  the  profits. 

which  be  may  lawfully  do,  yet  the  alienee  muft  plead  oiF  the  extent  in  the  Exchequet,  by  (hewio;  I 
title  precedent*  ^  .      .     .     , 

Parker,  90.       [As  to  the  preference  upon  oi^tlawries,  the  following  differenq^ 
were  flatcd  by /^^irf^r,  C.  B.,  as  fettled  in  jE^^r  term,'  ii  Wi' 
1699.     Firft,  Whe're  there  are  two  outlawries  at  different  timi 
the  firft  inquifition  fhall  prevail :  this  was  Bradnell^s  cafe,  Mici 
^6  Car,  2.     Secondly,  "^^^here  there  arc  two  outlawries  on  on^ 
day,  the  firft  inquifition  (hall  be  preferred  :  this  was  Pain  an( 
Dew\  cafe,  Eqfl.'  21  Car.  2.     Thirdly,  Where  there  are  two  ii 
quifitions  on  One  day,  the  firft  outlawry  (ball  be  preferred.     An« 
fourthly.  Where  there  are  two  outlawries  on  one  day,  and  bod 
inquifitions  on  one  day^  there,  the  firft  leafe  fhall  be  preferred.] 

4.  Of  the  King's  avd  Partes  Litereji,  at  whofe  Suit  the  Outlazvry  wai 

had^  in  th  Eftate  and  EffeEis  of  the  Party  outlawed,  and  /&iSt 

^    Remedies  for  the  fgme.  "" 

ftard.  4ti.  When  the  outlawry  is  returned  on  the  exigi  facias  by  the  (heril 
Carib.441*    and  recorded  m  court,  execution  may  be  taken  "out  againft 

party  outlawed,  either  general,  to  arreft  the  body,  or  fpecial,  t< 
arrefl  the  body  and  extend  the  goods  and  lands,  as  alfo  debts  am 
chofes  in  aStion  belonging  to  the  party  outlawed  \  and  when  fucK 
inquifition  is  returned  by  the  flierifP,  a  tranfcript  of  the  outlawr]^* 
ind  inquifition  is  tranfmitted  into  the  Exchequer :  and  thereupoD, 
if  any  debt  be  returned  due  from  any  one  to  the  outlawed,  on  ap-^' 
plication  tb  the  Exchequer^  tl  fcire  facias^  iffues  to  fuch  perfon,  to 
fhew  caufe  why  the  king  fhould  not  have  fuch  fum  fo  found  due 
On  the  inquifition  to  the  outlawed.  And  the  reafon  of  returning 
the  tranfcript  of  the  record  into  the  Exchequer  is»  ad  ulterior,  exe^ 
cutiort*  pradiBo  domino  reg.  per  eand.  cur,  de  Scacc.fuperinde fiend.: 
for  when  the  inquifition  has  returned  the  outlawed  to  be  pofidOed 
of  any  goods  or  lajidsi  the  property  of  tbofe  ^oods  belongs  to  the 
*     •  '  -^      .  ^-  :  king. 


king,fincc  the  outlaw,  being  out  of  the  king's  proteftion,  cannot  WThai^ht 

|cD/oyaiiy  thing,  and  the  profits  of  the  land  are  to  ha  feifed  into  ^jjjy",^^ 

*^he  ling's  hands ;  but  the  lands  then^felves  are  not  forfeited,  unlefs  party  At 

be  in  capital  cafes :  in  other  c^fes,  the  profits  are  feifed  whil(l  whofefult 

party  continues  outlawed  •,  and  therefore  the  tranfcript  of  this  ^^^ 

>rd  is  fent  into  the  Exchequer,  that  the  court  of  ordinary  re-  out }  buc 

lue  may  hare  it  in  charge.     BuJ  the  coqrt  of  Exchequer  (a)  thi«,/>^r 

fualiy  grants  s^  ftf/lodtam  to  fuch  perfon  as  fued  out  the  out-  ch!  jl°li 

iMjeJMrff  Yelv.  |Q.     [r  P.  Wmt.  690.  S.  C.  cited  in  argument.  2  P.  Wmt.  269.  S.  P.    And 
ccurt  wili  not  fm^ed  th^  property  10  the  de^t  of  the  party,  unlefs  be  obtnin  i  grant  of  it  under  the 

ebcquer  feaJ,  and  make  ifae  Attorney -General  a  party.     Balch  v.  Waftafl,  1  P.  Wms.  4.45*     Ka^ 

Fowier,  Bunb.  38.      ■  y.  Brodmley,  2  P.  Wm«.  269  J 

The  king  by  hi^  prerogative  is  to  have  hn/ffilonum  isffygitif  46E.3.x6. 
rum;  and  (^)  though  the  lord  of  ^  manor  or  other  private  per-  f^^Q^* 
)n  may  claim  them,  yet  that,  cannot  be  by  prefcription,  but  muft  u^ry  in  ' 
by  way  of  grant ;  for  every  prefcription  muft  be  immemorial 4  Northum- 
■  the  goods  of  felons  and  fugitives  cannot  be  forfeited  withov|t  ^^JJ^^jq" 
ittei  of  record,  which  prefuppofes  (he  n^emory  of  that  continii-  Durham, 

ice  (f),  whether  the 

Iting,  or 
vbof  of  Durham,  he  haying  a  grai^t  of  bcna  fi(git.  in  Durham,  (hoqid  have  the  goods,  vide  Lane,  90^' 
a  Rod  Abr.  8oS.     [j[r)  Although  they  may  not  be  claimed  immediitely  by  prelcriptioni  yet  may 
be  had  obiijuely,  or  by  a  mean  by  prefcripiion  ;  for  a  county  palatine  miy  be  claintcd  by  prefcrip« 
i»  aod  by  rcalon  thereof  to  have  ifuHa  et  emta//a  t>reJi:9rum,JeJonumf  &c.    Co*  Lie.  ii^  b*    Durhaoi 
It  county  palatine  by  prefcriptkm.     4  Inft.  2 16.  J  -^ 

There  \s  a  difference  faid  to  be  between  an  outlawry  on  niefne  co.  Lit. 
roccfs  and  after  judgment;  that,  as  to  the  firft,  the  party  hath  »*8-  h. 

intcrcft,  but  that  th^  whole  benefit  qf  tbe  forfeiture  accri^es  to  ^o^'.^gj* 
ie  lung,  in  2Uv.  50. 

^t  is  held,  that  thcfe  is  no  dipference  between  outlawries  before  and  after  judgment* 

If  a  capiai  ad  faiisfacienium  iiTues  upon  a  judgment  in  aq  a£^ion  Cro.  Jac. 
debt,  and  the  Iheriff  returns  mn  eji  invfintus^  and  after,  a  capias  ^^  ^^^ 
'aggtum  idues,  upon  which  the  party  is  taken  and  imprifoned,  sir  Georg« 
d  he  is  let  to  go  at  large ;  the  party  thsjt  recovered  may  have  an  Reynolds, 
lion  of  debt  for  thi^  cfcapc  againft  the  IhcrifF,  becaufc  of  the  byBkdg.Vr. 
tejadice  \o  him  (//)»  he  beiqg  in  execution  as  well  for  his  benefit  it  appears  to' 

for  the  king's.  have  been  aa 

^  attionupoa 

cafe,     [Throgmorton  ▼.  Church,  I  P.  Wmti  693*  S.  P.     Leighton  v.  Walwin,  x  KoM.  Abr.  Sio. 

15.  Cro.  £iia«7o6.  S.  C  by  the  name  of  Leighton  y.  Garnous,  5  Co.  %%,  S.  C.     Moor,  566.  S.  C* 

tv.  ao.  S.  C.  cired.     5  Mu<t.  201.  S.  C.  cited.]     \d)  Although'  the  caytas  tttlagatum  iifue  after  the 

r,  (bthat  the  defendant  could  not  be  in  eiecut^on  without  prayrr,  yet  cafe  lies;  for  the  plaintiif 

i\  prvjudictrd  by  the  efcape  \  fit  lie  ought  not  to  be  difcharged,  till  be  found  futetiea  to  (atiafy  thp 

muff  by  the  ftat.  5Jb.  3.  c.  13.     5  Co.  S9. 

So,  if  a  capias  utiagatum  iOues  upon  an  outlawry  upon  mefne  Cro.Eli£. 
proccfs,  and  the  defendant  is  taken  aiid  fuffered  to  efcape,  an  ^5*-  B<«* 
a&ioQ  upoQ  the  cafe  lics)  becaufe  the  plaintiff  is  thereby  delayed  stoiceiey, 

of  lus  debt.  adjudged. 

Moor,  641* 
?i*t82.  S.P«  adjodgcd,  [Cooke  v.Champaefs,  Fitsg.  265.  S.P.    Stanton  v.  Jameti  i  Lutw.  iio« 

If  Within  the  year  a  capias  ad  fatisfaeienium  iflues  on  a  judg«  Wolf  v. 
nent,'  and  the  defendant  is  thereupon  outlawedi  and  two  years  ^'^'.^f'^''' 

0,4  after  '^*^'3»«. 


2^2  iS)utlatoeg. 


^  >.    tt 


a  c^ios  utlagatum^  and  the  (herlfF  fuffers  him 
cicspcy  &fat  will  lie  againd  him  ;  for  the  defendant  was  in  cxej 
cnnoa  at  die  fait  of  the  plaintiff^  without  prayer,  inafmuch  as  di^ 
piaxntif  was  at  the  end  of  his  proccfs,  and  no  continuance  n( 
jl'jre  facias  lay  after  the  capias  ut/agatum^  which,  being  fued  at 
cfur^c  of  the  plaintiff,  imported  an  cleftion  of  the  body. 

t  kfec,  Gu  J  iJiJ,  be  never  underftood  the  diverfity  taken  in  the  cafb  where  within 
;<uk<  ma  «-.cie  attcr.     i  Su.  38c.  S.  P.  adjourned. 

^^rm,  M.  IS  jI»  hath  judgment  in  debt  againfl:  B.  for  50  A,  and  thcrcuj 

» wTf^  ^  ke  tajus  out  a  fpecial  capias  utlagaiuhi  againft  him,  and  J.  S.  prol 
i  >««.  ©^  icuis,  th-At,  in  confideracion  of  his  (laying  any  further  proceediq 
*«'ne  4d^  on  that  writ,  he  the  faid  J,  S.  will  fatisfy  him  the  debt,  unlefs 
'^'^  do  it  before  fuch  a  day  ;  an  ajfumpfit  lies  on  this  promife  j  for  thj 
pluntiff  is  at  the  charge  of  fuing  but  the  writ,  and  hath  the  car 
rii^  of  it ;  and  the  party  (hall  be  in  execution  at  his  fuit,  an| 
the  king  is  to  fatisfy  him  out  of  the  goods  of  the  party  outlawed 
although  it  ^as  objected,  that  the  coiifideration  was  againft  la^ 
being  in  delay  of  juft ice,  and  that  the  whole  benefit  accrued  t| 
the  king* 

»v^B%  ^       But  it  hath  been  adjudged,  that  an  aflion  on  (he  cafe  willn< 
••***  lie  againft  the  (heriff  for  negie£ling  to  extend  or  feize  the  go< 


*'  *'^  ^  '^   iud  lands  of  a  perfon  outlawed  upon  a  capias  utlagatum^  becaufe 


%tfb.  )!>  the  king's  lofs  \  and  though  it  was  urged,  the  (heriflT's  extenc 

IBJ^  vid  feizing  would  be  a  means  to  enforce  the  defendant  to  ap9 

pear  to  the  plaintiiF*s  a£lion  \  this,  the  court  faid,  was  fo  rcmotr 

»j.  iKX  to  be  coi:udered  as  a  ground  to  fupport  an  a^ion  :  but,  i 

k  hjKl  been  ihcwn,  that  the  (heriff  might  have  taken  his  body,  ani 

hid  neglected  to  do  it,  tliere  might  h^ve  been  more  reafon  to  fu; 

jcct  the  action. 

Km4.  tN^        When  after  the  extent  the  lands  are  leafed  out,  or  a  cujlcdmi 

^^<^%^     l^ranted  to  him  at  whofe  fuit  the  outlawry  was  had,  the  leffcre  (ha| 

^Vv%k«<»^    ^xounl  only  according  to  the  extended  value ;  and  if  theyhappel 

to  be  extended  too  low,  the  partv  hath  no  remedy  but  by  taking 

out  a  mciius  ivquircnd^y  and  thereby  having  them  extended  at  a 

greater  value. 

>tv4.  #%»*        Ifi  hy  the  inquifition,  the  lands  of  the  perfon  outlawed  are  found 

vV^w^  *     in  the  particular  occupation  of  fuch  and  fuch  perfons,  but  the 

^^j^'  ^***  yaIuc  of  every  particular  parcel  is  not  found,  but  by  the  lump  that 

^C«  it  U     im  Mo  the  lands  are  of  fuch  a  Value ;  this  is  a  good  finding. 

i^Js  l4li«ti«  ought  to  be  *$  certain  as  an  indiamcnt  or  declaration. 

W*»^  i9t»        It  was  found  by  inquifition  upon  an  outlawry,  that  the  party 

\Vl}^^«4t•    outlawed  was  feifed  in  fee  defex  claujts prati  ^  pajlura: ;  and  it  was 

OtMvxs^       obiefted,  that  the  inquifition  was  void  for  uncertainty  :  per  Hale, 

Chief  Baron,  an  inquifition  found  de  uno  mejfuagi^five  ienemenio 

SUklk        has  been  held  good ;  becaufe  it  is  not  an  office  of  entitling  but  of 

'f^.  Vuiik.  inilru£tion  or  information,  which  does  not  require  fuch  precife 

^  <}*J  certainty  as  an  office  of  entitling  does :  fo,  In  an  inquifition  upoa 

an  extent  upon  a  ftatute  or  judgment,  or  in  dower,  fuch  certainties 

fuffice,  clfc  all  fuch  inquifitions  were  liable  to  be  quaflied,  whicli 

would 


vodj  annul  all  (udi  procceding9-'>«  which  would  be  mlfchievpus ; 

asd/tich  inquifitions  have  not  ufed  to  be  qualhed  for  want  of  fuch 

frecife  certainty. 

'  A  bill  was  eithibited  by  the  Attorney-General  againft  a  perfon  Hard.  as. 

outlawed,  to  difcover  his  real  and  perfonal  eftatc,  and  what  fecret  '^^^  ^J^' 

pod  iraudulent  gifts  and  conveyances  he  had  made,  becaufe  by  the  x^mky. 

ODthwry  his  goods  and  the  profits  of  his  land  were  forfeited  ;  to 

vhich  the  defendant  demurred  j  quia  nemo  tenetur  pro^cre  felpfum^ 

and  to  difcover  his  eftate  upon  a  forfeiture :  but  the  pourt  held, 

tiat  he  ought  to  anfwer  the  bill ;  becaufe  the  king  is  entitled  tp 

Us  eftate  by  cpurfe  of  law,  and  the  outlawry  is  in  the  nature  of  a 

gift  to  the  king,  or  a  judgment  fpr  him  ;  and  a  common  perfon 

pay  have  a  bill  of  difcovery  in  the  like  cafe  to  entitle  him  to  take 

<mt  execution. 

Alfo,  in  cafe  of  outlawry^  it  is  faid  to.be  the  courfe  of  the  £xche«  Mod.  90. 
gner  to  prefer  an  information  in  nature  of  trovec  and  converfioa 
'Againft  him  who  hath  the  goods  .of  a  perfon  outlawed. 

3.  Of  the  Party's  Difability  to  bring  any  Adiion. 

A  perfon  outlawed  cannot  regularly  maintain  any  a&ion,  for  Llt^^x^j* 

l>y  hisconpimacy  he  is  out  of  the  king's  prOte^ion,  and  (hall  have  ^^^*^'* 

Ao  privilege  or  {a)  benefit  frop  that  law  of  which  he  is  a  violator,  (tf)Bata 

^  to  wUch  he  rcfufes.to  bp  amefqable. .  i^Um  out- 

lawed miy 
k  filed,  being  to  h'ti  prejudice.     Koyi  i.  '  Sid.  60.     Utlagatut  itgem  terra  amittit.     Glanvil,  lib.  i^ 
€•3*   ktjf^mdrfi  a  uifts^  met  md  fejpondr^  ^  (1^*     Cia.  Jac.  426.  cited  from  Brition  and  Bradon* 

This  difability  may  be  taken  adviintage  of  by  pleading  the  fame  aSE.  3. 9^. 
in  bar  or  abatement,  with  this  divcrfity,  that  if  may  be  pleaded  "^-^ 
in  abatement  in  all  c&fcs,  but  it  cannot  be  pleaded  in  bar,  unlefs  ^q^  \^^ 
the  ground  or  (3)  caufe  of  the  adiion  be  forfeited ;  as,  in  felony,  Co.  Lit.»9« 
where  it  may  be  pleaded  in  bar  to  all  aOions  concerning  lands  *^^^*^^"'* 
and  tenements,  as  well  as  goods  and  chattels,  becaufe  all  are  for-  (^)  if  the 
felted  by  the  felony.  demaodant 

ifiticeffemt 
be  oatlaved  io  a  perfonal  aftion,  this  outlawry  may  be  pleaded  in  bar  of  the  adioo,  becaufe  ibe  acrear. 
^ges  ate  due  to  th€  king,     z  laft.  198. 

But,  though  it  cannot  be  pleaded  in  bar,  unlefs  the  ground  or  pycMay, 
caufe  of  a£lion  be  forfeited,  nor  in  aftions  where  the  damages  are  ^^^nf i°' 
onceitain  ;  yet,  it  is  now  held,  that  in  a£lions  on  the  cafe,  where  Owen,  12. ' 
tbc  debt  to  avoid  the  Uw-wager  is  turned  into  damages,  there,  out-  Cro.  Eiis. 
hwry  may  be  pleaded  in  bar ;  for  it  was  vefted  in  the  king  by  the  *v«il  aSi. 
forfeiture,  as  a  debt  certain  due  to  the  outlaw ;  and  the  turning  it  3  Lev.  29. 
into  damages,  whereby  it  becomes  uncertain^  ihall  not  deveft  the 
^g  of  what  he  was  once  lawfully  poiiefled. 

It  hath  alfo  been  held,  that  outlawry  may  be  pleaded  in  bar.  Ton.  239. 
after  it  is  pleaded  in  abatement  {c)  •,  becaufe  the  thing  is  forfeited,  K"^,jf,''^ 
^  the  plaintiff  has  no  right  to  recover.  Amted  in 

l4ie«.  at  having  )ieen  lb  faid  in  1 1  H«  7.  pi.  27.  But  no  fuch  diaum  la  to  be  met  with  in  tbe  place  H* 
fcned  to.  The  dedfion  in  Jon.  239,  was,  that  U)C  defendant  may  plod  outlawry  in  bar  to  ^fdrtfadst 
Vj  the  plaintiff  kfter  in^bmce.] 

The 


232  J{)utIatDr^ 

sMod.^oo.  after  takeo  upon  a  capias  utlagatum^  and  the  (herlfF  fuffers  htm  Vfk 
^  AA^'  cfcape,  debt  will  He  againft  him  ;  for  the  defendant  was  in  c«c^ 
Comb.  373.  cution  at  the  fuit  of  the  plaintiflF,  without  prayer,  inafmuch  as  xhm 
S..  c.  ad-  plaintifF  was  at  the  end  of  his  procefs,  and  no  continuance  noi^ 
^Jgcd.  fcire facias  lay  after  the  capias  utla^atum^  which,  bcipg  fued  at  thttj 
s.°d.  ad^     charge  of  the  plaintiff,  imported  an  cleftion  of  the  body.  ^ 

journed;  and  Ho't,  Ch.  J  faid,  he  never  underftood  the  diverfi:y  talc;:n  in  the  cafe  where  within 
year  and  where  alter,     i  Sid.  380.  S.  P.  adjourned. 

Ydv.  19.  If  A.  hath  judgment  in  debt  againft  B.  for  50  A,  and  thcreup 

Irr"^  7'   he  takes  out  a  fpecial  capias  utlagatuhi  againft  him,  and  J,  S.  pi 

judged,  by     niifes,  that,  in  confideracion  of  his  ftaying  any  further  proceedinj 

three  judgct  on  that  writ,  he  the  faid  J.  S.  will  fatisfy  him  the  debt,  unlefs  i 

«wrf.  Pop-      ^Q  j^  before  fuch  a  day  ;  an  ajfumpfit  lies  on  this  promife ;  for  th 

plaintiff  is  at  the  charge  of  fuing  but  the  writ,  and  hath  the  carl 

riagc  of  it;  and  the  party  fliall  be  in  execution  at  his  fuit,  an' 

the  king  is  to  fatisfy  him  out  of  the  goods  of  the  party  outlawed 

although  it  was  objedied,  that  the  confideration  was  againft  laWf 

being  in  delay  of  juftice,  and  that  the  whole  benefit  accrued  ttf 

the  king. 

^  Vent  S9,        But  it  hath  been  adjudged,  that  an  aflion  on  t;he  cafe  will  no^ 

^^'h^s**^  lie  againft  the  (heriff  for  negle£^ing  to  extend  or  fcize  the  good 

(iVi  of  Lon-  ^^^  lands  of  a  perfon  outlawed  upon  a  capias  utlagatum^  bocaufe  ' 

floo.  is  the  king's  lofs.;  and  though  it  was  urged,  the  (heriff's  exten 

ing  and  feizing  would  be  a  means  to  enforce  the  defendant  to  ap^ 

pear  to  the  plaintiff's  a£lion  ;  this,  the  court  faid,  was  fo  remote 

as.  not  to  be  confidered  as  a  ground  to  fupport  an  aftion  :  but,  i 

it  had  been  fhewn,  that  the  (heriff  might  have  taken  his  body,  an<f{ 

had  negleded  to  do  it,  tliere  might  h^ve  been  more  reafon  to  fu^ 

port  the  a£bion. 

Hard.  T06.  When  after  the  extent  the  lands  are  leafed  out,  or  a  cufloSam 
W"««7j  granted  to  him  at  whofc  fuit  the  outlawry  was  had,  the  leflee  fliaB 
account  only  according  to  the  extended  value  \  and  if  they  happen 
to  be  extended  too  low,  the  party  hath  no  remedy  but  by  taking 
out  a  melius  inquirend.y  and  thereby  having  them  extended  at  a  i 
greater  value.  I 

|lard.  6,7.  If,  by  the  inquifition,  the  lands  of  the  perfon  outlawed  are  found 
^'o^^^J  in  the  particular  occupation  of  fuch  and  fuch  perfons,  but  the 
Hard.  58. '  value  of  every  particular  parcel  is  not  found,  but  by  the  lump  that 
vvhere  it  is     in  toto  the  lands  are  of  fuch  a  Value ;  this  is  a  Good  findincr. 

f.id,that  »  b  .  8 

tttcb  inquifition  ought  to  be  as  certain  as  an  indi£lment  or  declaration. 

Hard.  191-        It  was  fouud  by  inquifition  upon  an  outlawry,  that  the  party 

V^ilfordv.     outlawed  was  feifed  in  fee  defex  claujis prati  ^  pajiura ,-  and  it  was 

objeAed,  that  the  inquifition  was  void  for  uncertainty  :  per  Haiti 

Chief  Baron,  an  inquifition  found  de  uno  meffuagi^ five  tcnenunto 

[iSalk.       has  been  held  good ;  becaufe  it  is  not  an  office  of  entitling  but  of 

^9.  Bttnb.  inftrudion  or  information,  which  docs  not  require  fuch  prccifc 

^^^'^  certainty  as  an  office  of  entitling  does :  fo,  in  an  inquifition  upoa 

an  extent  upon  a  ftatute  or  judgment,  or  in  dower,  fuch  certainties 

fuffice,  elfe  all  fuch  inquifiuons  were  liable  to  be  quaflied^  vhi/^ 


^ 
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veuU  annul  all  fudi  proceeding9-;<  which  would  be  mifchievous  \ 
and  /iicb  inquifitions  have  not  ufed  to  be  qualhed  for  want  of  fuch 
prccife  certainty. 

A  bill  was  eithibited  by  the  Attorney-General  againft  a  perfon  Hm^.m. 
mtlawed,  to  difcover  his  real  and  perfonal  eftate,  and  what  fecret  "^^^  **J^* 
nd  fraudulent  gifts  and  conveyances  he  had  made,  becaufe  by  the  p^i^w, 
mtlawTy  his  goods  and  the  profits  of  his  land  were  forfeited  \  to 
rhich  the  defendant  demurred  y  quia  nemo  tenetur  prodere  felpfum^ 
md  to  difcover  his  eftate  upon  a  forfeiture:  but  the  pourt  held, 
iiat  he  ought  to  anfwer  the  bill  \  becaufe  the  king  is  entitled  tp 
^  cftate  by  cpurfe  of  law,  and  the  outlawry  is  in  the  nature  of  a 
jift  to  the  kingy  or  a  judgment  fpr  him ;  and  a  common  perfon 
S&^y  have  a  bill  of  difcovery  in  the  like  cafe  to  entitle  him  to  take 
out  execution. 

Alfo^  in  cafe  of  outlawry i  it  is  faid  to.be  the  courfe  of  the  Exche-  Mot  90. 
qocT  to  prefer  an  information  in  nature  of  trovec  and  conTerficm 
^ainft  him  who  hath  the  goods  .of  a  perfon  outlawed. 

3.  Of  the  Party's  Difability  to  bring  any  AAioiu 

■ 

A  perfon  outlawe4  cannot  regularly  maintain  any  a&ion,  for  lit-  ^  i97« 
by  his  contumacy  he  is  out  of  the  king's  prOte^ion,  and  (ball  have  ^^^ 
lA  privilege  or  {a)  benefit  fsom  that  law  of  which  be  is  a  Tiolatory  (tf)B«ta 
and  to  which  be  refufe$.to  bp  amefqable. . 


W  Ibed,  being  to  his  prejodice.     Koy,  i.  '  Sid.  60.     UtUgstmt  Itpm  tar^  tmak,    ClimrU,  ljb.x» 
C*  3.    Rfjfoadra  a  tci^n^  ma  nul  feJpoKdr^  0  {i^*    Cnr.  Jac.  426.  ciced  6am  Bfiroo  tui  '    ' 


This  difability  may  be  taken  adyslntage  of  by  pleading  the  fame  aSE.j.9s. 
in  bar  or  abatement,  with  this  diverfity,  that  it' may  be  pleaded  *»A^fiL 
in  abatement  in  all  ciifes,  but  it  cannot  be  pleaded  in  bar,  onlefs  ^co  too* 
the  ground  or  (^)  caufe  of  the  aAion  be  forfeited ;  as,  in  felony,  t«.  Ut.^^. 
where  it  may  be  pleaded  in  bar  to  all  anions  concerning  lands  *>-*  **!■• 
{and  tenements,  as  well  as  goods  and  chattels,  becaufe  all  arc  for-  (^^  jf  die 
fcited  by  the  felony.  fcai 

be  oadawed  in  a  petfonal  aftion,  this  outlawry  may  be  pleaded  in  b«  of  i^  adJoo,  bcca»ic  tJic 
*ges  ate  due  to  th€  king.    '2  Inft.  198. 

But,  though  it  cannot  be  pleaded  in  bar,  anleCi  the  gnmnd  or  p7»»*»7- 
caufe  of  aflion  be  forfeited,  nor  in  aftions  where  the  damages  arc  ^|^*J^., 
IttQCtitain  ;  yet,  it  is  now  held,  that  in  aftionc  on  the  cafe,  where  o«cd,u/* 
the  debt  to  avoid  the  law-wager  is  turned  into  damages,  there,  wt-  Cxo.  £iis« 
\-^^  may  be  pleaded  in  bar  j  for  it  was  vetted  in  the  king  ^  the  ^'^^  ^^^ 
forfeiture,  as  a  debt  certain  due  to  the  outlaw  $  and  the  tunnog  it  3  Uv.  39. 
ixao  damages,  whereby  it  becomes  uncertain^  &2il  not  dcrcft  the 

ling  of  what  he  was  once  lawfully  poflcilcdi 
Ukathalfo  been  held,  that  outlawry  may  be  pleaded  in  bar  Toe.s]9. 

after  it  is  pleaded  in  abatement  {c)  j  becaufe  the  thing  is  iadciud,  jj'jj'i/^ 

^  the  plaintiff  has  no  right  to  recover.  itaud  m 

I«t».Ml»afing  |)ecn  ib  laid  in  11  H.  7.  pi.  17.    BotaotashSAam  it  to  W  set  with  la  cfe  p*^^ 
*ned to.  The deciliQn  in  Jon,  139,  was,  that  tltc  dcfeotfttC  awf  jkai msttwrj  ia  tarw %jc^r^ 
\  tbe  pUft^  \S^J;x  im^arUnce.]  ^^ 


.    —  .1  .btnte  upon  the  ftatute  of  ofuiy 

.i-:-i  aaihwy  iti  the  plaintiff  at  the  fuil 
..  .  u.r=r  .:  was  inCfted,  that  outlawry  coald  notb« 
-  -  .1;,  ^c  Luic  being  only  by  way  of  difcharge,  anil 
.•^  .-  jjs^:  but  ic  was  held,  that  a  perlbn outlawed 
.:•<-.(:  -J  ^KS  ia  any  court,  unlefs  it  be  to  lereiri:  bJl 
...-.  um  :se  Chief  Ju  dice  faid,  that  where  the  a£ti(M 
— wuB.  oisre  oi^fat  to  be  ability  in  the  perfon,  and 
,=    -  ^im  by  way  of  difcharge,  as  by  way  of  perqui 

..:?«  ^TTT^r  W3S  brought  hy  fix  to  rcverfc  a  judgment 
..  ..iu  'Jis  iefcndaqt  in  error  pleaded  outlawry  in  one  d 
.  :■;;  an:  plea  was  held  ill  on  demurrer;  becaufe  thj 
.  -TTTTifivon  which  went  in  (o)  difcharge,  and  in  whic 
:.  -'^'3S  weic  obliged  to  join  :  it  was  alfo  faid  in  this  cifi 
,  J .:  be  »cry  mifchievous  upon  an  outlawry  in  cafe< 
;;r^;:t,  or  auJka  querela,  which  are  only  by  way  of  dil 
1  :;■..»  liquid  be  any  bar. 


A  -"Ctica  U  outlawed  in  debt,  and  taken  upon  a  capias  tsi 
,-,-.-■  ■  •.^■-^i  B>  the  h'Uei;  the  keeper  of  the  Fleet  lets  him  efcap 
^  ..It  tr.T ;  aixl  afterwards  the  executor  of  the  plaintiff'  in  deb 
,  ^  ^  J  .-^  ia  «rjccution  again  upon  a  new  writ ;  and  upon  this 
.vvin;  rikin;^  be  brings  an  out^itn  querela  :  to  this,  outlawry  in  the 
s  -1,11.-.  F  in  the  audila  querela  was  pleaded  ;  upon  which  plea  he 
_,  'lii-reJ:  and  it  was  refolved,  that  outlawry  was  a  good  plea  in. 
..-.s  .-JiV  ia  difa!)ility  of  the  plaintilFi  becaufe  that  this  writ  is  not 
^.,.^^'."»  10  reveifc  the  outlawry  (as  a  writ  ol'  error  is),  but  is 
-i,^j  ii-oi  upon  a  wrong,  viz.  upon  the  efcape,  and  not  upon  the 
(w.-i  0!;;y. 

i-;  dew  Upon  a  iudgment  brought  in  Triniiy  term,  the  defcnJ- 
4  ■«  is'tparW  till  MUhaehias  term,  and  then  pleaded  in  bar,  that 
vv  ;-uimiff  aie  lunt  prex.  pti/l  tejl.  Sanli.  Martini  was  outlawed ; 
.  Is-  »oioh  the  pliincift'  demurred.  Ic  was  urged,  that  the  outlawry 
vjtMiieine  between  the  a£tion  brought  and  the  plea  pleaded,  and 
^^  K  ill  nutters  in  difcharge  of  the  aQion,  which  happen  after  the 
j^t'.on  brought,  ought  to  be  pleaded  puis  darrein  eontinuanee.  But 
>:k'  ivurt  compared  this  to  the  common  cafe  of  a  judgment  con- 
iviW  by  an  executor  after  an  a^ion  brought,  which  is  neTcr 
pleaded  f>'is  darrein  continuance,  but  as  this  cafe  is;  and  in 
liici'e  cafes,  the  time  of  the  outlawry,  and  the  time  of  the  judg- 
uKiU,  and  when  it  was,  apptar  in  themfelves. 

la  pleading  outlawry,  it  hath  been  adjudged,  that  the  defend- 
ii>t  mufl  conclude  his  plea  v/'ith  a  frout  fatet  per  reeorjum,  i^A 
»W»t  hi- p-jra/iij  efi  veriJUare. 

If  the  defendant  after  imparlance  pleads  outlawry  in  bar,  and 
the  phiiitiiT  replies  nul  litl  record,  and  the  defendant  hath  a  day 
1,1  biing  in  the  record,  and  fails  therein,  judgment  iball  be  given 
nblwlutdy  againft  him,  and  not  a  rejpmdeat  oujier. 


If  ten  outlawries  on  mefne  procefs  be  pleaded  in  difablUty  of  Cartb.  8, 9. 
the  plaintiff,  this  is  naught  for  duplijcity ;  for  though  there  be  a  Tre?eiian  tr, 
tSatncc  as  to  pleading  double  between  pleas  in  bar  and  abate-  sh^w.8l». 
menty  there  is  likewife  a  difference  between  a  plea  of  an  oatlawry  S.c. 
in  difability  and  other  pleas  in  abatement ;  and  the  court  held  this 
plea  ill  for  duplicity,  becaufe  the  plaintiff  is  difabied  as  well  by 
one  outlawry  as  by  all  the  other  nine,  to  which  feveral  anfwers 
att  required. 

Outlawry  may  be  pleaded  to  a  bill  in  equity,  as  well  as  to  an  This  plea 
aflion  at  common  law ;  and  in  this  cafe  the  defendant  need  not  ""*  *»«  ^ 


fet  down  the  plea,  as  he  muft  other  pleas  and  demurrers,  in  eight  ^y^^  -- 
days,  or  they  muft  ftand  over-ruled  }  but  the  plaintiff  muft  fet  it  [But  plea  of 
down,  if  there  be  any  infufficiency  in  point  of  form  in  pleading  ;  ^l  k"^!**^ 
bt  hdngfui  pedej!gi//i  it  appears,  upon  the  (hewing  of  it,  to  be  a  common 
good  plea,  and  therefore  not  prefumed  to  be  neceffary  to  he  ar-  averment  of 
gned  before  the  court.     If  an  outlawry  be  not  pleaded,  yet  it  may  *^c  ^entity 
be  (hewed  at  the  hearing  as  a  peremptory  mattef  againft  the  plain-  neednoTbe* 
tiff's  demand,  if  it  be  perfonal ;  becaufe  it  (hews  die  right  of  the  on  oath, 
thing  in  demand  to  be  in  the  king.     If  a  plea  of  outlawry  ftand  ¥'  '98- J 
allowed,  whereby  the  fuit  is  put  Jine  rfiV,  and  after  the  o\ithwry 
be  reverfed,  the  plaintiff  muft  bring  his  bill  of  revivor  j  bddaufe 
that  fuit  being  abated,  the  defendant  has  no  day  in  courty^  and^ 
therefore  muft  be  brought  into  court  by  a  new  procefs. 

But,  if  the  bill  be  for  relief  againft  an  a£lion  at  law,  and  an  (<x)Thatr» 
outlawry  be  pleaded  by  the  defendant  in  the  fame  aAion,  it  will  *j;°'^  p*»« 
Dot  be  allowed  {a) ;  becaufe  the  outlawry  is  part  of  the  grievance,  tbc^piahJIfff 
and  it  is  exceptio  ejufdem  rei  cuj  us  petit  in  diffolutio*     Alfo,  as  at  law,  may  make 
an  outlawry  in  an  executor,  ad miniftrator,  or  guardian,  is  no  good  *^l  that  have 
plea,  becaufe  they  do  not  claim  in  their  own  right ;  and  the  real  againfthlm 
a^or  being  the  teftator  or  infant,  the  outlawry  in  any  third  perfon  defendants, 
is  no  exception  againft  him  why  he  fliould  not  (hare  iji^j^diciQ.        *^h"*  'h ^' 

ins,  Lord  Conuniflionci:, 

4.  What  further  Difabilities  Outlawry  fubjefts  the  Party  to. 

Pcrfons  outlawed  are  under  feveral  other  difabilities,  b.e(ides  Co.  Lit. 
that  of  bringing  an  aftion ;  fuch  a  one  cannot  be  a  juror,  becaufe  ^.•^*  ^y^^* 
be  is  not  liber  fcf  iegalis  homo^  as  the  law  requires.  '^*  J"""* 

But  one  outlawed  in  a  perfonal  a^ion  may  be  a  witnefs,  though  Vide  tit. 
he  cannot  be  a  juror.  Evidence. 

A  perfon  outlawed  cannot  be  an  ib)  auditor  to  take  accounts.     Co.  Lit.  6. 

^  '  b.  {b)  But 

>?«rfoD  outlawed  may  be  a  private  attorney.     Co.  Lit.  52.  a.  May  be  executor  or  admloftrator, 

vi<i<  tit.  Exixutors  and  Admlniftracors.  Incapable  ol'  executing  an  o0ice  in  a  corporation.    Caith^ 

'99'    Sboir.a88. 

One  outlawed  in  a  perfonal  a£lion  cannot  be  an  approver ;  be-;  *  Hawk. 
caufc  by  his  outlawry  he  is  out  of  the  law,  and  his  accufation  ?'^'  ^'^^ 
fliall  not  be  of  fuch  credit  as  to  put  any  perfon  on  his  trial. 

If  a  man  pledge  goods  and  then  is  outlawed,  he  cannot  redeem  Bulft.  2^, 
diem  \  becaufe  then  the  abfolute  property  of  them  is  in  the  king ; 
but  if  the  outlawry  be  reverfed^  then  the  outlawed  perfon  is  re^ 

mftate4  ^ 


23^  jflDutltttor^* 

inftated  in  his  property  as  if  there  hsid  been  no  outlawry,  anaj 

therefore  may  redeem. 
C6.Ljt.8.b.       Perfons  outlawed  in  debt,  trefpafs,  dr  other  civil  adion,  inay'| 

be  heirs. 
Brook,  8%.  If  a  hufband  be  outlawed  in  trelpafs,  or  any  civil  a£lion,  the' 
Perk.  388.  ^jfg  (jj^ii  ji;ivg  dower,  for  this  works  no  corruption  of  bloodj; 
a.  '(tf)'so'  or  forfeiture  of  lands  :  fo  like  wife,  it  feems,  if  the  wife  be  out-" 
ahoiband  lawed  or  waived  in  fuch  adiions,  yet  her  [a)  dower  i^  not  for^ 
*'"  ^^       fcitcdi 

tenant  by 

the  curcefy,  though  he  be  outlawed  in  a  civil  a^ioti*     5  Co.  no.     Co.  Lit.  9s,  b.  391.  a. 

Cwen,  116.  jf.  being  outlawed,  the  queen  granted  him  a  leafe  for  years^ 

p  ^'^  ^'  rendering  rent ;  he  was  again  outlawed  after  the  grant,  but,  before 

Moor,  »37.  ^^y  feizure,  there  was  a  pardon  of  all  goods  and  chattels  forfeited; 

$.C.  and  it  was  adjudged,  that  a  perfon  outlawed  was  capable  of  re« 
ceiving  a  leafc,  and  that  by  the  pardon,  the  term,  which  was  for- 
feited, revived,  and  was  reflored  again. 

II  Co.  Z9«  It  is  held,  that  where  clergy  is  allowable,  it  (hall  be  as  much 

31.  aHawk.  allowed  to  one  who  is  outlawed  by  common  law  for  felony,  astd 

4'a8.*62?^  one  who  is  convifted  by  verdift  or  confeflion.     Alfo,  a  ftatate 

Foft.  358.  taking  away  the  benefet  of  clergy,  from  thofe  who  ihall  be  found 

£(*)Forthia  guilty,  doth  not  thereby  take  it  from  perfons  who  are  outlawed; 

Hawk.*P.C.  neither  doth  the  ftatute  of  25  H.S.c.i.  §  3.  which  takes  away- 

nhifiifra^  clcrgy  from  thofe  who  are  found  guilty  after  the  laws  of  this  realm, 

4TermRcp.  gj^^^^d  to  perfons  outlawed  {b). 

ainft.  187.  By  the  ftatute  of  Wejlm.  i  Ed,  i.  r.  15.  it  is  enafled,  that  if  a 
a^wk.  perfon  be  attaint  by  outlawry  of  any  felony^  lie  is  not  bailable: 
\^.  *  '^'  but  it  is  held,  that  the  court  of  King's  Bencn  niay  in  their  difcrc- 
tion,  in  fome  fpecial  cafes,  bail  a  perfon  upon  an  outlawry  of 
felony ;  as,  where  he  pleads,  that  he  is  not  of  the  fame  name 
with  the  perfon  tliat  was  outlawed,  or  alleges  any  other  error  iix 
the  proceedings. 

tuLofwctt.  (^)  ^^  ^^  Regularity  of  Proce'edingd  on  an  Out- 
rancythe  lawrv,  Eud  {c\  foi  what  Errors  it  may  be  reverfed: 

outlawry  of  a      J    i.  • 

srccuaot         ciXiQ,  ncrem, 

not  to  be  re« 

werfcd  for      j.  Where,  for  want  of  fuch  Procefs  as  iS  required  by  Law,  the 
^^jg^^  Outlawry  may  be  reverfed. 

5  Mod.  141. 

3H.  6.9.     nPHE  forfeitures  and  penalties  m  an  outlawry  being  fo  fcvcre, 
?o«!*  Finch  great  care  hath  been  taken  and  caution  nfcd,  that  no  perfon 

•f Law,  351.  Ihould  be  outlawed  without  fufiicient  notice,  and  great  contumacy 
355-  to  the  procefs  of  the  court ;  and  therefore  the  law  requires,  that 

i8*8.*pi."i8.  ^"  ^  ^^^^  caufes,  and  in  everylndiftment  or  appeal  for  any  crime 
Co,Lit?59.  under  the  degree  of  capital,  there  (hould  be  three  capibfes  to  the 
fherifF  of  the  county  where  the  adion  or  profecution  is  com- 
menced, before  the  exigent  is  awarded ;  and  if  any  fuch  procefs 
is  omitted,  the  outlawry  is  erroneous* 

13  But, 


-J 


tiA[a),zfttr  judgment  upon  z  capias  ad  fatis/acttnjNtnf  an  cxi-  40^.3.251 
gem  maj  be  awarded,  with  an  alias  and  pluriiSy  and  thereupon  Pi*  ^* 
the  defendant  be  outlawed;  becaufe  he  having  been  already  in  fj^so'a^er 
cooit  before  judgment,  and  having  conufance  of  the  debt,  ought  judgment, 
lo  pay  die  debt  on  the  firft  fuing  out  of  the  capius ;  othcrwifc  ^«^«  ««<* 
it  is  a  contumacy  in  not  performing   the  judgment  of    the  any  proch- 
"^ntj  for  which  difobedience  he  is  put  out  of  the  king's  pro-  matiousto 

]g^  the  countjr 

where  he 
U>   Qro.  Jac.  577.— If  one  is  outlawed  in  Middteiet,  a  capias  utlagatm  majr  be  fued  out  againll 
lia  ay  other  cooncy  without  a  tefiatum.     Vent.  33.     2  Hal.  Hift.  199. 

It  is  faid  to  be  agreed,  that  one  capias  before  the  award  of  the  2  Hawk, 
igcnthath  alway  been  fufficient  in  an  indiftment  or  appeal  of  f*^;*^**7* 
ath,  or  high  treafon;  but  that  it  feems  doubtful  whether  two  *"  ' 
M^/  were  not  required  by  the  common  law  in  all  indi£bment8 
appeals  of  any  other  felony.     However,  fays  Hawkins ^  it  is 
)  certain,  that  they  are  required  in  all  indictments  of  any  other  (^)  Butvn^ 
ny  by  25  j£.  3.  c.  14.  by  wh'ch  it  is  cnaftcd,  *<  That  if  after  *"*^-  "*^' 
any  man  be  indi£ied  of  felony  before  the  juftices  in  their  fef-  -*    '  ^^*" 
fions,  to  hear  and  determine,  it  (hall  be  commanded  to  the 
iberiff  to  attach  his  body  by  writ  or  precept,  which  is  called  a 
tifkss  and  if  the  iherifF  return  that  the  body  is  not  found,  an- 
other fliall  be  incontinently  made,  returnable  at  three  weeks 
^er,  wherein  it  (hall  be  comprifed,  that  the  (heriff  (hall  caufe 
to  be  feized  his  chattels,  and  fafely  to  keep  them  till  the  day  of 
the  writ  or  precept  returned ;  and  if  the  flieriff  return,  that 
the  body  is  not  found,  and  the  iiidi£lce  cometh  not,  the  exi-^ 
gent  (hall  be  awarded,  and  the  chattels  (liall  be  forfeit,  as  the 
law  of  the  crown  ordaineth  :  but,  if  he  come  and  yield  himfelf^ 
or  be  taken  by  the  (heriff  or  by  other  minifter,  before  the 
return  of  the  fecond  capias j  then,  the  goods  and  chattels  fhall 

«  be  favcd." 
It  is  faid  to  have  been  the  general  opinion,  that  this  ftatute  ex*  2  Hawk. 

toids  to  appeals,  as  well  as  to  indidmcnts,  though  it  mention  only  ^-  ^-  ^  »> 

fte latter;  but  that  it  extends  not  to  any  indiftment  or  appeal  of  ''*  * 

fath,  though  it  fpeak  of  felony  in  general. 
It  is  left  a  qu^rcy  if  three  capiafes  be  ftill  nece(rary  in  an  appeal  2  Hawk. 

^rape,  as  they  were  at  the  common  law,  notwithftanding  it  be  P-C.  c.»f. 

«a<ie  fdony  by  ftatute,  *  "^' 

[This  ftatute  doth  not  apply  to  a  court  of  oyer  and  terminer.  Rex  ▼,  Van-. 

;*Ji  gaol-delivery,  but  is  confined  to  the  fefSons  of  the  juftices  of  !«"•  s^era^ 

the  peace.]        ^  ^^^5»<. 

^  Where,  for  want  of  Form  In  fuch  ProcelTes,  tlie  Outlawry  may 

be  rcvcrfed. 

If  any  procefs  required  in  an  outlawry  be  erroneous,  the  out-  3  H.  7, 8. 
lawry  for  this  may  be  reverfed  \  for  a  perfon  (hall  not  be  fubjedl  b  9.  a. 
^  any  difadtantage  in  refpedl  of  having  fuch  proce(s  awarded  DyeJigS, 
agaia&  him,  nor  &aU  be  be  condemned  barely  for  not  appearing, 

where 


s4a  Sattatttr^; 

U)  wher^   where  ihat  which  flio'uld  have  compelled  him  to  haver  ap] 
^waptpf    (a)dcfcaivc. 

Ibnn  m  ^     .  ^   ' 

writ  of  proclamttion,  and  f  )r  improper  abbreviationi,  the  Outlawry  was  re^erfed.  Style,  iSi.— So,  < 
ta  tke  exigent  tt  vai  utifft.  for  tttiagat»f  the  outlawry  wai  reverfed.  Style,  2x7.  So,  where  it  ynttale^ 
iaftead  of  ut/agat.  Lev.  i64>«»But  it  is  faid,  that  a  defed  in  prociTs  la  an  outlawry  may  be  fiive 
the  defendant's  pur  chafing  a  pardon,  ^d  ihewing  it  to  the  court ;  for  that  fuppofes  that  there  was  1 
aa  outlawry  againfl  him  a»  needed  a  pardon^  which,  if  it  were  er^oneous^  it  would  not  do.  2  Hi 
P.  C.  c.  sy.  §111. 

Cro.  Ells.  As,  where  the  capias  was  e/le  Edmundo  Aaderfon^  without  a 

59»-       .    for  this  error  the  outlawry  was  reverfed ;  fot  the  eafiias  and  d 

P.  C  159.  %^^^  ^^^  ^  '^^  ^^'^  ^^^i^  "»*^>  2ind  uhder  the  judicial  fcal^ 
die  king  appointed  to  that  court  that  iflues  the  procefs,  and  w' 
the  tejle  of  the  Chief  Juftice  or  Chief  Judge  of  that  court 
feflltons^ 

Butfortiiis       Every  rd^/W  ought  to  be  tetiirriable  the  ehfuing  term,  for 

Oo.£lis.     mifchief  that  might  bthetwife  befall  the  prifofler  in  being  kept 

r)/eV,i75.    waysinprifori. 

iJn,  143.     %  Saik«  700. 

Latch.  11.  The  capias  utlagaium  can  iflue  only  in  term-time,  being  a  juj 
Luiw.333.  cial  writ;  yet  in  pleading  an  outlawrv,  the  party  need  not  all< 
that  it  iiTued  in  term-time ;  for  it  (hall  be  fo  intended,  unlefs 
contrary  appears: 
Rex  tr.Per-  [It  need  not  indeed  be  dated  in  exprefs  terms  oh  a  fecdrd  oj 
gr,  6Tenn  judgment  of  outlawry,  that  a  writ  of  capias  iifued  ;  for  it  is  fuj 
*«P'  573*     clent,  if  it  appear,  "  that  the  OierifF  was  commanded  to  tah 

«  defendant.'* 
Ua.  Neither  is  it  neceflary  in  dating  every  writ  to  repeat  the  day 

year  when  each  was  iflfued :  it  ivill  fiiifice,  if  it  appear  by  i 
fcrence  to  the  preceding  parts  of  the  record ;  as  if,  after  ftatif 
that  the  capias  was  returned  on  fuch  a  day,  it  proceed,  Whereuj^ 
the  exigent  was  awarded;  ivheretipon  referrifig  to  the  day  wl 
the  capias  was  returned: 
Itexv.  Van-       It  need  not  appear  on  a  record  of  Outlawry,  that  the  capias 
dell,  5  Term  eiigent  were  fealcd  by  the  jiiftices  of  oyer  and  terminer,  £^f.] 

Rep.  5***  . 

Cro.  Jtc.  If  the  procefs  be  againft  the  feme,  arid  the  words  are,  quas 

5J7*  cuperdvit  ver/us  eum^  inflead  of  earn;  this  is  {b)  fuch  an  error 

outlawry"     which  the  outlawry  may  be  reverfed. 

WM  reverfed  upon  a  writ  of  error,  for  that  in  the  exigent  it  was  fourteen  in  figure:,  and  not  10 
S  Keb.  1x8.  So,  where  the  year  of  the  Loid  wjs  in  figures,  and  not  in  words.  Style,  334'- 
where  it  wai  etc  inpnuatone  for  ex  ififinuattonef  fur  want  of  i,  the  ouil^wry  was  held  to  be  err 
Cro.  Jac.  577. 

9*y^»  534«  ^^  ^^^  writ  be  pracipipimus  vohis  in  (lead  of  pracipimus  vohis^  thii 
erroneous ;  for  without  a  command  to  the  flierifF  the  writ  is  t 
good,  and  here,  there  is  none ;  the  word  pracipipimus,  being  fcnl 
lefs;  is  of  no  greater  force  thanif  omitted. 

3,  Wherc»  for  Variance  in  fuch  Proceflcs,  the  Outlawry  may  ht 

reverfed, 

rUf .  Utla-       If  there  be  a  variance  between  the  original  and  extent  Or  otlcf 
l«ry,4i.      procefs,  for  this  the  outlawry  may  be  reverfed. 

Bro.  Vari-     *^  •  '  ASi 

mtf,  .;o.    Mifiiomer,  So,    Enror,  lyi. 


DutlatDt^  ^4^ 

Ai^a  variance  l^etween  the  original  writ  and  Tilazer^s  rule.         ^LeaiLuo, 
So,  where  in  error  to  reverfc  an  outlawry  in  trcfpafs,  in  the  Cro.  Eli»» 
origbaJ  the  plaintiff  was  named  Barnes y  and  in  the  exigent  Bemest  ^4^ 
fliis  was  held  error.     So,  where  in  the  original  it  was  Blabafua^  Burntt.' 
and  the  exigent  was  Bfada;  this  was  held  a  plain  variance,  and 
the  outlawry  was  reverfed. 

So,  where  in  the  original  the  party  was  named  Agnes  Gargrave  Cro.]tn 
^Kingjly  in  com,  Ebor.y  and  in  the  exigent  (he  is  named  Nuptr  de  57*« 
Unify  s  ^'^^s  was  held  error. 

%  Where^  for  defedive  Execution  and  Return^  the  Outlawrj 

may  be  reverfed  :  And  herein^ 

I.  To  'whom  fuch  Proems  is€o  ijft4e  and  bi  diriBed. 

The  exigent  and  fevcral  proceffcsj  in  order  to  an  outlawry,  are 
t»bc  direded  to  the  (heriff  of  the  proper  county;  and  fuch  care 

th  been  taken  that  there  might  be  no  furprife  in  the  affair,  that 

civil  cafes  there  are  three  fevetal  offices  concerned  in  the  iffuing 
f  fuch  procefs  :  the  firfl  is  the  Chancery,  out  of  which  the  ori- 

luIiiTues;  the  fecond,  the  filazer,  who  makes  out  the  tapias^ 
r>  and  pluries ;  and  the  third,  the  exigenter,  who  makes  out 
cxigcntG ;  w^hich  feveral  procefs  mufl  be  legally  executed  bc- 
W^  die  party  can  be  faid  to  be  outlawed :  therefore,  if  the  (heriff  «  Hawk.' 
fcturns  a  cepi^  if  he  have  not  the  body  at  the  day,  the  court  will  ^*  ^*  ^  ^7' 
|»ot  award  an  exigent  on  the  fuggeftion  of  an  efcape,  unlefs  the 
ttcriflF  will  return  one. 

If  the  exigent  be  direfted  to  the  fheriffs  of  the  city  of  Lincoln^  Cro.  Jae^' 
•od  the  dire£lion  be  ^od  capias  corpus  ejus  ita  quod  habeas  corpus  57^* 
iw,  where  (as  it  was  obje£ied)  it  ought  to  have  been  capiatis  feT, 
mtatis;  yet  this  is  no  error,  for  they  are  both  but  one  officer  to 
Ac  court,  and  though  in  the  end  of  the  writ  it  was  Ita  quod  ha^ 
™w  itn  hoc  breve  :  this  was  likewife  held  to  be  good,  and  no  way 
repugnant,  being  good  both  ways. 

But  if,  in  the  direftion  of  procefs  of  outlawry  to  the  flierifi?  Hctley^^ji: 
^  Lofifhtty  it  be  precipimus  tibi  in  (lead  of  vobis ;  this  is  fuch  an  ^'''^.fP' 
trior  for  which  the  outlawry  will  be  reverfed,  becaufe  that  the  ^^^*   *  * 
Wort  will  ex  officio  take  notice  that  there  are  two  iheriffs  in 

Judgment  of  outlawry  is  given  by  the  Coroner  at  the  fifth  DyeMajv 

aJUDty-court,  upon  the   party's  not  appearing   to  the   exigent,  SJ'*t      ^ 

(which  is  a  writ,  commanding  the  fhcriff  to  caufe  the  defendant  ,55*    *'*"* 

to  ke  demanded  from  county-court  to  county-court  until  he  be  3  Inft.  %iu 

owhwed,  ^f.)   and  fuch  judgment   is  entered  thus,  Ideo^  &c. 

t^  judicium   coronatoris    domini    regis  comitates   fradiB.    uHa^^ 
(Btuse/l. 

^     « the  judgment  appear  not  by  the  return  of  the  exigent  to  have  C0.Lit.2S?* 
j  wen  given  by  the  coroner,  it  is  erroneous,  except  in  London,  where  ^y«^»  S^T* 
I  «c  mayor  by  cuftom  is  coroner,  anc^  the  judgment  is  given  by  the  \  co*  ia6. 
[  *Korder.  Ci*»  Bix*  <4^,    Ftlm*4i»    Cra.Jac.  ^5$,  5|i.    Roll.  R«p.  a6^« 

Vot-Y.  i^  If 


s  Hat  fiHL  If  diere  be  Mto  corencis  in  d  bottt^ty,  Ihe  calling  ^pon  the  hi 
Ti^itig'  gent  may  be  by  one  of  them,  and  Hkewife  one  ^ne  may  gni 
mmmBo^  the  judgintet  of  pothwry ;  but;  it  feems,  the  retarn  mb(t  be  6] 
^,^  two  in  miniftcrial  a&S}  die  name  o£  the  coroner  muft  be  fob 
fcribed  {a)  to  the  judgment  of  outlawry  at  the  /jahtto  exa8us  upoi 

an  outlawry  of  felony;  and  it  muft  be  fubfcribed  alfo  by  th 

Wittkfoib.  name  of  their  office,  A*  S.  l^  C:  D.  coroftataresy  unle&  in  LonJsk 
jttinM  where  the  mayor  is  coroner ;  the  (heiiff's  name  and  office,  min 
of  tiKWN    alfo  be  fobfcrioed  to  the  return  of  the  esrigent,  e.  g.  A*  B.  at 

hmrft  ith 


if  it  ffsm  la  thciecori,  dttfacjailfmf  of  ovtlawry  was  fivmi  bjr  ^m.    Rex  ▼•  YndeU,  5  T( 

N«y>  113.         If,  after  the  mttmi9exaHuSy  the  coroners  refufe  to  give  judgnM^ 

^JJ?*'"'^  of  outlawry,  the  court  will  grant  an  attachment  againft  themj 

t4^^^  ~  ^^  ^^  ^^>  ^^^  ^'^  coroners  of  Stafford  for  fuch  an  of 

tbeciinMu  were  fined  10/./  but  after,  the  judgment  of  the  outlawry 

jf  ^!Jf^  WHuiccd,  they  may  (*)  ftay  the  return  of  the  eiigent  to  be  adri 

•  »tkf^  if  ^  cafe  requires  it. 

Ka»  I»MCM»  i^K  «iilivry,  which  muft  be  letnriK^  hy  the  flieiiff  ob  the  w.gl  fstm^  tad  (nchi 
k  (ht  coiat  ahove^    D|er,  SI3.  a. 


a  IM.  HfilL      By  die  ftatnte  of  34  /f.  6.  c.  14.  the  clerks  of  the  erowo,  cL 

^%C.  j^     of  iSfe,  and  derks  of  the  peace,  are  to  certify  into  the  Kinj 

Bench  the  names  of  all  perfons  outlawed,  attainted,  or  convi&e 

tmon  letter  from  the  juftices  aforefaid,  certificates  fiiall  ^ 

le  of  fud^  perfons  outlawed,  attaint,  or  conyidl,  to  the  juP^' 

^i;acI-deKTery. 

1«  It  ^^^  Pket  At  Preeefs  is  to  ifue  \  and  herein  of  the 
cxaftua,  tofd  Proclamations  on  am  Outlawry, 

t^^  XA^        Tl«  eiigeni  muft  be  fucd  to  the  county  where  the  part?  n 
r^*^      idtikl^  fee  there^  all  anions  were  originally  laid ;  and  bee: 
^^^^   ^Mi  outhwries  were  at  firft  only  for  treafon,  felony,  or  very 
oraM>us  ttefpafles  the  procefs  was  to  be  executed  at  the  t 
which  IS  the  flKtiflr*s  criminal  court  -,  and  this  held  not  only 
tut  the  IheriiF  but  before  the  coroners,  wKo  were  ancient ' 
Iwtaton  of  the  peace,  being  the  bed  men  in  each  county,  to 
fide  with  the  Iheriff  in  his  court,  and  who  pronounced  the 
lawry  in  ^  oennty-court  on  the  party's  being  quinU  exoBus: 
^Miefore  anciently  there  was  no  occafion  for  any  procefs  to 
dl^  county  than  that  in  which  the  party  aSuallv  refidcd. 
this  matter  being  fince  altered,  and  the  learning  thereof  dcp 
iM  on  iewnl  aos  of  parliament,  it  willjbe  ncceflary  to  take 
tiee  of  the  ftatules  themfelves.  .     ,  ^ 

And  firl^  it  is  enafted  by  the  6H.6.c.\.  "  That  before 
M  o^ircnts  be  awarded  againft  perfons  indifted  in  the  Kng's  fi 
••  of  Treafon  or  felony,  writs  of  capias  fliall  be  direded  as  wi^ 
tt  tlie  (heriiF  or  flieriffs  of  the  county  wherein  they  be  indiacd 
••  to  the  0*eriff  or  flieriffs  of  the  county  whereof  they  be  name 
*«  the  indidmewu ;  the  hm^sapias  having  the  fpace  of  fix  w< 
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*>  U  the  Iteft)  or  longer  time,  by  the  difcretion  of  the  faij  jafticeti 
^<  if  the  cafe  requitt  it,  before  the  return  of  the  fame ;  which 
^  writs  fo  returned,  the  juftices  (hall  proceed  in  the  manner  as 
^  thejr  had  done  before  the  ftatute ;  and  if  any  exigent  be 
**  awarded.  Or  any  outlawry  pronounced  hereafter  againft  any  fuch 
'^  perfons  before  the  return  of  the  faid  writs,  the  fame  exigent  fo 
"  awarded,  with  the  outlawry  thereof  pronounced,  (hall  be  void 
"  and  bolden  for  none." 

And  it  is  farther  enacted  by  8  H*  6.  c.  i  o.  "  That  upon  every 

**  indic):ment  or  appeal,  by  the  which  any  fubjeft  dwelling  in 

*'  other  counties  than  where  fuch  indictment  or  appeal  Ihall  be 

'^  taken  of  treafon,  felony,  and  trefpafs,  before  the  jufticesx>f  the 

<'  peace,  or  before  any  other  having  power  to  take  fuch  indi£k« 

^  ments  or  appeals,  or  other  commiilioners  or  juflices  in  any 

"  county,  franchife,  or  liberty  of  England^   before  any  exigent 

**  awarded,  prefentjy  after  the  firft  writ  of  capias  returned,  an- 

*  other  writ  of  capias  fliall  be  awarded,  direfled  to  the  lheri£F  of 

**  the  county  whereof  he  who  is  indifted  is  or  was  fuppofed  to  be 

**  converfanty  by  the  fame  indiftment,  returnable  before  the  fame 

*^}ttiUces,  before  whom  he  is  indi£led  or  appealed^  at  a  certain 

'<  day,  containing  the  fpace  of  three  months  from  the  date  of  the 

"  faid  laft  writ,  where  the  counties  be  holden  from  month  to 

"  month,  and  where  the  counties  be  holden  from  fix  weeks  to  fix 

"  weeks,  the  fpace  of  four  months,  until  the  day  of  the  return  of 

*^«the  faid  writ,  by  which  writ  of  fecond  capias  the  (heriff  (hall  be 

^  commanded  to  take  him  which  is  fo  indided  or  appealed,  by 

^  hb  body,  if  he  can  be  found  within  his  bailiwick  $  and.  if  he 

'^  cannot  be  found  within  his  bailiwick,  to  make  proclamation  iii 

'^  two  counties  before  the  return  of  the  fame  writ,  that  he  which 

^  is  fo  indi£ted  or  appealed  (hall  appear  before  the  faid  juflices^ 

^  bV.  at  the  day  contained  in  the  fdid  writ,  to  anfwer,  ^r.  after 

^  which  writ  fo  ferved  and  returned,  if  he  which  is  fo  indicted 

"  or  appealed  come  not  at  the  day  of  fuch  writ  returned,  the 

^  exigent  (hall  be  awarded ;  and  that  every  exigent  and  out- 

"  lawry  otherwife  awarded  or  pronounced  (Iiall  be  holden  for 

"  soue  and  void/' 

But  it  is  exprefsly  provided,  <<  That  the  above  recited  ftatute 
'^  concerning  procefs  to  be  made  before  the  king  in  his  bench 
^  ftand  in  force,  and  that  this  prefent  ftatute  (hall  not  extend  to 
^  indidments  or  appeals  taken  within  the  county  of  Chefien  an4 
^  that  if  any  perfons  (hall  be  indided  or  appealed  of  felony  or 
^  treafon,  and  at  the  time  of  the  fame  felony  or  treafon  fup* 
^  pofed  were  coi)vrr£int  within  the  county  wheveof  the  indiA« 
^  ment  or  appe^tl  makes  mention,  the  like  procefs  to  be  made 
^  againft  them  as  was  ufed  before." 

And  it  is  farther  enaded  by  lo  i?«  6.  c.  6.  '<  That  fuch  fecond 
'^  capias  as  is  required  by  8  if.. 6.  r.  lo.  (hall  be  awarded  upon  in*    . 
*'  didments  or  appeals  removed  into  the  King's  Bench,  or  elfer 
*•  where,  by  cmsomri  or^ffchfi^wiCj.'^ 

And  by  the  31  Elix.  c.  3.  it  is^na£bed,  '*  That  in  every  af^ion 
^  perfonaly  wherein  any  writ  ^f  exigent  (hall  be  awarded  out  of 
7  9uy  court|  one  ifr^  ox  proclamation  (hall  b^  awarded  and  made 

Vl  %  «  out 
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^  emt  €>tiht  fame  oonrt  having  day  of  teJte'dJiA  retunii  as  ^  fan 
*  writ  of  exigent  fliall  have  dire£led,  and  delivered  of  record  ttl 
^  the  {heriff  of  the  county  where  the  defendant,  at  the  time  d 
^  the  exigent  fo  awarded,  (hall  be  dwelling  ;  which  writ  of  pT0i 
^  clamation  (hall  contain  the  effed  of  the  fame  a£llon  s  and  thai 
•*  die  (henflF  of  the  county,  unto  whom  any  fuch  writ  of  j»cH 
^  claoiation  (hall  be  direded,  (hall  make  three  proclamations  3 
«*  thb  form  following,  and  not  other  wife  ;  that  is  to  fay,  one  of  '^ 
**  fame  proclamations  in  the  open  county-court,  and  one  other  i 
'*  the  fame  proclamations  to  be  made  at  the  getieral  qas 
«*  feflious  of  the  peace  in  thofe  parts  where  the  party  defends 
'<  at  the  time  of  the  exigent  awarded,  (hall  be  dwelling,  and 
^  other  of  the  fame  proclamations  to  be  made  one  month  at.l 
^  leaft  before  the  quinto  exaBus  by  virtue  of  the  faid  writ  of 
*<  gent,  at  or  near  the  mod  ufual  door  of  the  church  or  chapel i 
«  that  town  or  parifli  where  the  defendant  fliall  be  dwelling 
<^  the  time  of  the  exigent  fo  awarded  $  and  if  the  defendant 
*<  be  dwelling  out  of  any  parifli,  then  in  fuch  place,  as  aforefi 
«  of  the  parifli  in  tlie  fame  county,  and  next  adjoining  to 
V  place  of  the  defendant's  dwelling,  and  upon  a  Sunday  imi 
"  diately  after  divine  fervice  and  fermoti,  if  any  fermoh  there  I 
**  and  if  no  fermon  there  be,  then  forthwith  after  dii 
^  fervice)  and  that  all  outlawries  had  and  pronoui^ced,  and 
**  writs  of  proclamations  awarded  and  returaed  according 
^  the  form  of  this  (tatute,  fliall  be  utterly  void  and  of 

«  efieft.'* 
Kott:  Tbb      [By  ftatute  4  fs^  $  Jf^.  (s^  M.  c.  22.  {4.  made  perpetual 
«aCBte  ex.     y  fsT  $  W.  3.  c.  36.  §  4.  it  is  cnafted,  "  That  upon  the  iffuingj 
J!jJi^^      **  any  exigent  out  of  any  of  their  majefties'  courts,  againft  ^ 
5^31  El  "  pcrfon  or  pcrfons  for  any  criminal  matter,  before  judgment 
f*.*?r^2r    **  conviflion,  there  fliall  iflue  out  a  writ  of  proclamation,  ber^ 
«  the  fame  teft  and  return,  to  the  flierifF  or  flierifFs  of  the  coi 
It  Tiir     «*  citv,  or  town  corporate,  where  the  perfon  or  perfons  in 
tboiVcafts    <c  record  of  the  faid  proceedings  is  or  are  mentioned  to  be  ot 
»nt«  M*    •*  habit,  according  to  the  form  of  the  ftatute  made  in  the  onc- 
fwduM-      «<  thirtieth  year  of  the  reign  of  the  late  Queen  Elizabtth^  wi 
•^•***       «  writ  of  proclamation  fliall  be  delivered  to  the  faid  iheriff ' 
■*''^^*     «  (herirts  three  months  before  the  return  of  the  fame.**] 

In  the  c^nibrufUon  of  thefe  ftatutes  the  following  opinions 
been  holden : 
i>y.TlU«         That  though  the  words  are  exprefs,  that  any  outlawry 
>>  ttounced  contrary  to  the  dircdions  of  die  ftatute  fhall  be  v< 

r\^^  **•*    J^  ^^  ^^  ^^^^  ^  ^  taken,  as  if  fuch  outlawries  were  abfolutcly  t 
l»v>J*  i^»*    but  ouly  voidable  by  writ  of  error.  ^ 

ft  H««k«  It  u  dcfciivlaat  be  exprcfsly  named  of  the  fame  county  whera 

l\  c  vNi.v  ii^  :^  JiKlIctcvi  or  appealed  and  be  alfo  named  under  an  alias  £A 
^•i!^M-K  ^  another*  Jt  hath  been  adjudged,  thst  there  is  no  need  of  « 
c^Wft  with  a  command  for  proclamation  according  to  %SA 
%s  10*  becaufc  that  which  comes  under  the  alias  dtOus  is  no^ 
tMv<^l A^vo  th>T  uuterial :  Alfo,  if  a  defendant  be  named  of  A  aj 
)  it<^  o>t  c\  th^rc  is  xyo  x\ecd  of  any  capias  to  the  flieriff  of  the  cdw 
IY  wtecfcu  U  i;ci ;  because  that  it  appears^  that  the  defendafiti 
'  8 


I^C*  w\  ^^ 


Upthnt  converfapt  at  B.  But  if  a  defendant  be  named  of  tio 
ctrtain  place  at  prefent,  but  only  late  of  B,  and  late  of  C.  and  late 
of  D.  (sfc,  being  all  of  them  in  countie3  difierent  from,  that  in 
vUch  the  profecution  is  commenced^  a  capias  ihall  go  to  the 
i  ibenffof  C7cry  one  of  thcfe  counties. 

I  On  a  writ  of  error  to  revcrfe  an  outlawry  upon  the  ftatute  of  Cro.  Jic 
^Eliz.c,g.  of  perjury,  the  firfl  error  affigned  was,  that  th?  defendant  J*^*  ^ 
\yns  indided  by  the  name  of  N,  L.  de  parochia  de  Aldgate^  and  not  ^  *^^ 
'ikcwn  in  what  county  AldgaU  is.  2dlyy  For  that  a  county-court 
held  23  Feb.  and  the  next  county-court  was  held  23  March 
lowing,  fo  as  there  were  not  twenty-eight  days  between  thefe 
0  county-courts,  as  there  ought  to  be  by  the  law,  exclufive  and 
t  inclufive.  ^nd  for  the  fir(l  caufe  it  was  reverfed  \  although 
was  objeded  to  be  well  enough  becaufc  MiddUfex  was  in  the 
in,  fo  the  pariih  (hould  be  intended  to  refer  thereto ;  but  be^ 
ufc  an  indi&ment  ihall  not  be  taken  by  intendment,  and  becaufe 
county  in  the  margin  (hall  be  referred  to  the  place  where  the 
ce  was  committed,  and  not  to  the  indi^ment  of  the  party  ; 
by  the  (latute  of  8  H,6.  c.  10.  there  ought  to  be  the  addition 
the  place  and  county  where  the  party  indi£ied  inhabits ;  there- 
e  it  was  held  to  be  ill,  and  reverfed.  For  the  fecond  caufe 
b,  it  was  held  to  be  erroneous  \  but  Tanfield  fald,  that  ought  to 
afiigned  as  an  error  infatt^  for  it  might  be  leap-year,  and  then 
is  good,  and  that  matter  iifuable. 

If  an  exigi  facias  be  delivered  to  the  (heriff,  and  there  be  but  ^  Hal.  H!ft« 
0  county-courts  before  the  return,  and  the  fheriff  return  the  P«c.ioi-»- 
and  (econd  exoHuSy  isf  non  comparuit,  and  that  there  were  no 
re  county-days  between  the  delivery  of  the  writ  to  him  and  the 
y  of  the  return,  there  may  iflue  a  fpecial  exigi  facias  with  an 
dto  cwmtatuy  if  it  be  prayed  after  the  return,  and  before  any 
county-day  be  pad  \  but  if  any  county-day  be  pad  between 
lad  of  the  former  county  days  and  the  return,  no  exigi  facias 
U  iflue  with  an  allocato  comitatU^  but  an  exi^  facias  de  novo  ;  for 
demand  of  the  party  muft  be  at  five  county-courts  fucceffivcly 
I  one  after  another  without  any  county-court  intervening  :  fo, 
after  the  fecond  exaBus  the  offender  render  himfelf,  and  find 
inprife,  and  at  the  day  of  the  return  make  default,  no  exigi 
ios  with  an  allocato  comitatu  fhall  iflue,  becaufe  three  county- 
js  intervened,  but  a  new  exigent  and  a  capias  againd  the  bail. 
And  therefore  it  hath  been  holden,  that  in  London^  where  the  Palm-  2*7. 
ing  of  the  huftings  is  uncertain,  no  exigi  facias  (hall  iflue  with  *  K'2"*j]J[ 
W  ^hcato  htiflifjgs,  becaufe  the  court  cannot  take  notice  of  the  fet  p,  c.  agi^ 
>^es  of  holding  it,  as  they  may  of  the  times  of  holding  the 
county-courts.     But  it  is  now  agreed,  that  if  an  exigent  iflues  in 
i*»4w,  and  they  begin  bujiings  de  placito  terra  (as  they  \nay)  thcy^ 
ftall  proceed  along   at   that   huftings  to  the  outlawry,  without 
•nmgling  their  haftings  de  communibus  placitis ;  but  if  an  allocato 
'Hfi'fg  comes,  they  (hall  proceed  without  omitting  any  hujling. 
»^  [If  upon  the^ record  of  the  outlawry,  in  a  criminal  cafe  before  Barrmgtoo 
jndgmcnt,  it  appear  from  the  writ  0/  proclamation  and  return,  \^lf^* 
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that  the  party  was  outlawed  after  he  had  a  day. given  to  agpc^tr  2a 
court,  and  before  the  arrival  of  that  day,  this  will  be  error.  Thui» 
George  Barrington  was  outlawed  t)n  the  2 1  ft  of  February^  and  the 
writ  of  proclamation  required  the  iheriflF  to  proclaim  him,  fo  that 
he  fliould  be  before  the  juftices  of  the  peace  at  the  general  feilioni 
of  the  peace  to  be  holden  for  the  county  afbrefaid  next  after  the 
firft  day  of  February  next  enfuing ;  and  the  return  by  the  (berift 
to  that  writ  was,  that  he  had  proclaimed  the  faid  George  Barring- 
ion  that  he  ihguld  be  before  his  majefty's  juftices  of  the  general 
feOions  of  the  peace  lad  within  mentioned.  The  next  feffions  of 
the  peace  were  holden  on  die  25  th  of  February ;  fo  that  by  the 
terms  of  the  writ,  and  the  proclamation  too,  the  prifoner  had  a 
day  given  him  to  appear  till  the  25th  of  February;  and  if  he  had 
appeared  on  that  day,  he  would  have  complied  with  the  requifi- 
tion  of  the  writ,  and  have  faved  his  default.  But  he  was  outlawed 
before  that  day  came,  viz,  on  the  2 1  (I  of  February  ;  and  upon  that 
ground  the  court  held  the  outlawry  bad. 

Yandell  t.        But,  where  it  appeared  by  the  writ  of  proclamation  and  the 

^?!I!!l!  return  to  it,  that  the  prifoners  were  required  to  render  themfclv« 
to  the  (lieriflfs,  fo  that  he  might  have  their  bodies  before  the 
juftices,&r.  at  the  return  of  the  writ}  it  was  adjudged  to  be 
good. 

Jkid*  If  it  appear  updn  the  record,  that  the  writ  of  proclamation  was 

delivered  to  the  flierifF  three  months  before  the  return  of  it,  it  is 
fufficitnt,  though  it  be  not  exprefsly  fo  alleged. 

Bid^  The  OieriiF  need  not  allege  in  his  return  to  the  writ  of  procla- 

mation, that  *'  the  perfons  proclaimed  did  not  appear  and  reuder 
"  themfelves  ;'*  though  he  muft  in  his  return  to  the  exigent. 

ibiJ^  A  writ  of  proclamation  requiring  the  (heriff  to  proclaim  the 

parties  in  open  court  in  thejherijps  county  (not  faying  county  court,] 
is  good.] 

3.  Whatfiall  be  faid  a  good  Execution  and  Return. 

Before  a  perfon  is  pronounced  outlawed  he  is  to  he  quinquiis 

exaffuSf  for  he  hath  three  days  for  appearance,  one  for  grace,  a»d 

if  ^e  ftands  in  contempt  at  all  thefe  days,  at  the  fifth  county-court 

(«)Cro.J«e.  he  is  pronounced  outlawed  by  the  coroners ;  and  therefore  {a)if^ 

5a^'  /c"'  V^^^^^  ^  outlawed  the  day  of  Aequinto  exoHus^  this  is  error,  be- 

caufc  he  hath  all  that  day  to  appear. 
Noy,  49.  But,  if  an  exigent  is  awarded  againft  A.  and  after  he  is  qwnto 

Hutland  exaBuSy  and  before  the  return  of  the  exigent  he  dies,  yet  the  out- 
(i)  ifTpon  lawry  fliall  ftand  in  its  force,  and  fliall  not  be  reverfed ;  for  judg- 
an  ijidia-  ment  was  by  the  coroners  upon  the  qtdnio  exaffus^  and  they  may 
"trdw^an  ^^^^^^Y  *^  outlawry  :  but  otherwifc  (*),  if  yt.  had  died  before  the 
exigent  be      quinto  exfl^fus. 

awarded,  but  before  the  return  the  party  diet ,  his  executors  may  by  writ  of  error,  felting  f<iicli  the  ffe- 
dal  matter,  re?erfc  thfr  proceedings.  sCu.  ixi.  a.  £aton*i  cafe  cited  in  Foxley*s  cafe. — — TbttVi 
ezecoter  jnay  reverfe  an  outlawry*  %  Kcb.  507.<^— 1  hat  an  heir  or  executor  may.  s  Hawk.  P*'C« 
^Sx.«.^But  a  goakr  or  iheriff  eaanot  take  any  adfantife  of  an  erroi  m  im  c^tlawry.  l>^Vi  67.  u 
3Keb.2;S6* 
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If  OQ  an  outlawry  aeainft  two,  it  be  returnees  th^t  iHoffi  tm  RolL  Abr. 
/,  without  laying  nee  aSquis  eorum  compartdi^  this  is  cr-  q^i^..  ^^^ 
;  for  peradventure  one  of  them  did  appear.  ^  ItoU. 

Rep.  440«    S.  C.  adjodffd* 

So^  where  a  kapias^  and  thereupon  an  exigent,  was  awarded  Cro.  }m* 

ft  ^ye,  viz..  three  men  and  two  wo/nen,  and  the  return  was,  35.^ 
W  ad  quartufn  comitatum^  &c,  non  comfanterunt^  without  faying  ^^^ 
wum  aiiquis  comparuit  /  this  was  held  to  be  manifeft  error ) 
it  being  Itkewtfe  returned  utlagati  exiftunt^  where  for  the 
en  it  ought  to  haye  beeq  waviaU^  this  likewife  was  held  to 
cnor. 

[If  one  exigent  be  awarded  againft  the  principal  and  acceffary  Rcxt. 
r,  it  is  error  only  as  to  uie  acceflary*]  _  Ymddl, 

The  Tetum  muft  (hew  where  the  county-court  was  held,  and  %  Hal',  rfift. 

what  county  ;  and  this  muft  be  (hewn  on  eye^  exaOusf  and  ^'  ^*  ^^^ 
fore  (a)  an  outlawry  was  reyerfed,  becaufe  the  place  where  («)  Styk, 
oounty^^urt  was  held  was  not  (hewn  on  the  Jequni.  exoBus  g  tA'*|^^u 

,  [b)  where  not  (hewn  on  the  tertifi  exaffus.  50. 

Alfo,  the  party  muft  be  named  of  fuch  a  place  (f }  in  <vitr*  Midd.^  Cre.  jac. 
not  di  Midd.  J'6. 

(()  Aa  oot> 
la  Loodoo  tMis  reverfed  vpoo  a  writ  of  error,  bccattle  the  l^ttfti^gt  wcpc  Ul  out  ^0  \t  held  in,  bat 
6r  the  city.    Trin.  6  Geo.  a.     Mariin  v.  Ottckccu 

If  the  (heriff  returns,  that  ad  comtfatum  meum  S*  tent,  afud  C.>  ti  H.  7. 
id  fays  not  in  cum.  pr^d.m  or  in  com.  S.«  this  is  erroneous.  '^'  *.* 

'  *  '  .     '  ft  Roll. 

Abr.  loi.    %  Hal.  Hift.  p.  C.  ft9|. 

80,  if  it  be  ^  comitatum  nuum  tentum  apud  S.  m  ivm.  Somerf.^  1  RoU* 

id  fay  not  €ul  comitatum  meum  Somerf,^  or  ad  comitatum  Somerf,,  ^^*  ^^*« 

' "  mt  faying  ad  comitatum  meum  Somcrftti  this  is  erroneous.  ilJS  *ata 

So,  an  outlawry  was  reverfed,  for  that  the  proclamations  were  Veot.  io8. 

arned  to  be  ad  comitat.  meum  tent,  apud,  fuch  a  place  in  com.  prM»  ^y^^m.  119* 

U  and  not  bXApro  com.i  for  anciently  one  (heriff  had  two  or  I  ^',g?i^ 

utc  counties,    and  might  hold  the  court  in  one  county  for  Conb!  19. 

%  Show.  6o. 

6S.  pi*  cft. 
i^    [From  the  aothoriiies  lererred  to  ia  thli  4nd  the  two  precedtos  p>ras^phs»  «od  fcvcral  othera, 
b  thecoqit  of  K.iiic*s  Bench  was  furoiihcd  with,  it  was  boldca  in  WUkcfi'a  cafe,  that  a  technicat 
of  worda  waa  re^oifite  in  the  deAripcion  of  the  county-court,  at  which  an  outfaw  ii  exadled  i  and 


— •  **«w^  »^    HVywif^piry       wi»uww»    •wwaii^    %ufc    wwaww,         jvr    turn  svtuuj  wj   ^WAHMtltycXf        BriGr    1116  WOTU 

Ud,*"  the  oodawry  was  re?cried.  Rex  v.  Wilkei,  4  Burr.  2527.-— —In  a  later  cafe,  Buller,  J,  fayt, 
1  do  not  knowy  that  it  has  ever  been  determined,  that  in  any  return  made  by  a  (herifF,  any  technical 
fim  of  words  ia  ncccilary :  certain  re^nifites  Kuft  bt  obfcrved ;  but  if  obferved  in  fobftanccy  and  tha 
Mam  be  net  ia  equivocal  terms,  a  great  deal  of  argument  is  necefiary  to  convince  roe,  that  fuch  a 
I'  TCtarn  is  bad.**  Bamngton  v.  Regem,  %  Term  Rap.  50a.  The  iooination  of  the  opmion  of  the 
^'^  ia  this  cafe  of  Baniiigton  lecms  to  have  been,  that  a  return  to  a  fufias  cam  ^otUmatmt^  that  the 
at  was  cxaAadt  **  0t  my  tmmty^Mfrt,  Mint  at  the  bqtje  known  by  the  name  ffthe  Sheriff' t  Office  in 
Tfii'iCiaff,  Carfm-ffrm^  in  and  for  the  eemnty  of  JlCddlefex,'**  waa  well  enough ;  though  objeAed, 
-tbatthe  name  of  the  county  waa  not  added  after  **  my  raaa/y-^a^rr,''  and  thit  the  county-court  waa  noc 
^^>M  to  bate  been  hodden  in  Took*i  Court,  Curiltor' ftreet,  and  in  aid  for  the  county  of  Middlefex. 
Hawwcr,  the  elearmfe  of  the  other  objeftioa  aiadc  to  the  return  ia  that  caCe,  ^lieved  the  coart  from  tHl^ 
***fity  of  giving  an  opinion  upon  t^ia.— --•Ia  Bafrinaton*!  c^b  Itt  St  be  bbicrvad,  the  outlawry  wal 
Mm  jadgmcat  i  in  Wiikn't  cafe^  it  wm  afier  iOBvimo.] 
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*  Rdl.  The  (herifF  muft  return  the  day  and  year  of  the  king  to  cvcrf 

^br.Sca.     exa^us;  and  therefore  if  the  day  and  year  of  the  king  be  infertc} 

P  c!!*2ot?*  *^^  ^^  ^-fl^  ^^»  3^'  ^^^  5^^  exacfusy  but  omitted  in  the  4//;,  itiscr- 
[Rexv.  '    roneous^  and  (hall  not  be  fuppKed  by  intendment. 

iHmooy  5  Term  Rep.  202.  S.  P.] 

d  Roll.  SO|  if  it  be  anno  rcgnt  domino  ^<g'^^>  without  faying  Eltzahethi^ 

^H*  f ^'ft    ^^  doming  El'tzabetha^  without  faying  regina^  or  anno  regnt  domini  fu 
P.  ckot.  *  S^^  Jacobiy  without  faying  regnijua  Anglia^  for  the  year  oiEnglani 
and  Scotland  differ:  fo,  if  there  be  lefs  than  a  month  between  thp 
firft  and  fecond  exaElus ;  in  thefe  cafes,  the  outlawry  is  erroneous, 
s  Roll.  So,  if  the  return  be  ad  hujting  Unt.  apud  Guildhall  civitatls  Loih 

^Hi^fJ-ft    ^^^*  without  faying  de  communibus placitis^  it  is  erroneous ;  becauft 
P.C.iot. '  ^'^^y  ^^^^  ^^^  huftings,  one  de  comtnunibus  placitis^ -another  de  pliH 

citis  terra* 

»Roll.  Abr.       If  an  outlawry  be  returned,  that  the  party  was  exoB.  at  three 

803.^  Chap-  feveral  times  10  Jac^  and  that  he  was  quarto  exaB.  25th  day  rf 

BMQici  .    p^^^  ^  ^^^  comparuity  without  mentioning  any  year,   {jT  ^vmft 

ixaB*  fuch  a  day  in  March  10  Jac,'-  although  it  may  be  intended, 

that  he  was  quarto  exaB.  in  10  Jac..^  yet  the  outlawry  (hall  not  be 

good  by  intendment ;  for  perhaps  the  clerk  would  fkave  made  it 

quarto  exaB,  8  Jac^y  which  would  have  been  clearly  bad. 


(F)  Of  the  Manner  of  reverfing an  Outlawry:  An4 
herein  of  the  Difference  between  Errors  in  Faft 
and  in  Law, 

•  lIal.Hift.  /^Utlawries  are,  regularly,  to  be  reverfed  by  plea  by  writ  of 
P.O.  ft07-    V/  fjffititate  mminis^  or  by  writ  of  error,  for  any  errors,  be  they 

'errors  in  fa£t  or  in  law. 

Co»Ut.i59.       As  to  errors  in  fafl: ;  as  that  in  felony,  the  party  was  an  infant 

a  Hawk.      under  the  age  of  fourteen,  was  in  prifon  or  beyond  fea ;  thcfc  canj 

V 6.'     ^^'  regularly,  be  only  taken  advantage  of  by  writ  of  error.     But  it  is 

agreed,  that  by  the  common  law  infavorcm  vit^e  an  outlawry  of- 

treafon  or  felony  might  be  avoided  by  plea,  that  the  defendant 

was  in  prifon,  or  in  the  king's  fervice  beyond  fea,  Gfr.  at  the  time 

of  the  outlawry 'pronounced  againft  him;  but  that  no  outlawry 

for  any  other  crime  (againft  a  party  rightly  dcfcribcd)  can  be 

avoided  by  plea  of  any  matter  of  fa£l  whatfoever. 

%  Roll.  As  to  avoiding  an  outlawry  of  felony,  becaufe  the  party  was 

^Hi^^'ft   heyond  the  fea,  thefe  differences  are  laid  down  by  Rolle  and  Halci 

P.Ct'soS.'  ^s  agreed  to  by  the  court,  ly?.  That  if  a  man,  having  committed 

a  felony,  goes  beyond  the  fea  voluntarily,  or  upon  his  own  occa- 

fions,  and  not  in  the  kin.g*s  fervice,  before  any  exigent  awardcdf 

though  after  the  indiflment,  and  then  an  exigent  is  awarded,  and 

the  offender  beyond  the  fea  is  outlawed  for  the  felony,  he  may 

alTign  it  for  error,     idly^  But  if,  after  the  exigent  awarded  tipon 

the  indiftment  of  felony,  he  goes  beyond  the  fea  voluntarily,  or 

.  ^pon  his  own  occaiions,  andtbeitig  fo  bcypnd  fea  is  outlawed^  he 


(ball  fl0t  avoid  it  by  fuch  being  beyond  fea ;  becaufe  by  the  cxU 
gsat  awarded  he  has  notice  of  the  profecution,  and  by  fuch  a 
neaos  be  may  avoid  his  convi&iony  by  (laying  till  all  the  witnefles 
vt  dead,  yl/y^  But  yet  primd  facie  the  error  in  that  cafe  is  well 
afignedj  by  alleging  he  was  ultra  mare  te$npore  promulgaiionis  utla^ 
prie;  and  if  he  were  in  the  realm'  after  the  exigent  ifliied^  it 
fhall  come  in  by  the  plea  of  the  king's  attorney  to  dew  it. 
ifhlj^  But>  if  he  were  within  the  realm  at  the  time  of  the  exigent 
iflbedy  and  went  beyond  the  fea  upon  the  fervice  .of  the  king  or 
kingdom,  and  then  is  outlawed,  being  beyond  the  fea,  this  out- 
bvry  (hall  be  reverfed  ;  if  the  party  allege  generally,  that  he  was 
vbra  mare  tempore promulgatiofi'ts  utlagaria^  and  the  king's  attorney 
Tepljr,  that  he  was  in  England  tempore  emanationis  brevis  de  efc^gi 
focias^  it  is  a  good  replication  for  the  plainti£F  in  the  writ  of  eiror 
to  allege,  that  he  went  out  after  the  exigent,  and  before  the  out* 
bwry  pronounced,  upon  the  king's  command  or  fervice,  and  Ihcv 
it  rpecially,  and  fo  confefs  and  avoid  the  plea. 

As  to  the  avoiding  an  outlawry  in  treafon,  on  the  party's  being 
beyond  fea,  it  is  enacted  by  the  26  ff.  8.  c.  13*  and  ^  isl  6£.  6» 
(•II.  *^  That  all  procefs  of  outlawry  to  be  had  or  made  within 
'*  this  realm  againft  any  offenders  in  treafon,  being  re(iant  or  ipf- 
*^  habiting  out  of  the  limits  of  this  re^lm,  or  in  any  of  the  i^arts 
"  beyond  the  feas,  at  the  time  of  the  outlawry  pronounced  againft 
"  them,  (hall  be  as  good  and  cfFe£iual  in  law,  to  all  intents  and 
**  purpofes,  as  if  fuch  oiFenders  had  been  refident  and  dwelling 
^  within  this  realm  at  the  time  of  fuch  procefs  awarded,  and  out- 
^  bwry  pronounced  {a)  \  provided  that  the  party  fo  to  be  outlawed  [a)  For  4{a 
•"  (hall,  withiii  one  year  next  after  the  faid  outlawry  pronounoed,  *l^'^^|f"* 
«  yidd  himfelf  to  the  Chief  Juftice  of  England  for  the  time- being,  f/on.  I'gS' 
^  and  offer  to  traverfe  the  indi&ment  or  appeal  whereon  the  faid  4  Mod*  366. 
'^  outlawry  (hall  be  pronounced,  as  is  aforefaid,  that  then  he  (ball 
*^  be  received  to  the  fame  traverfe }  and  being  thereupon  found 
*^  not  guilty  by  the  verdi^  of  twelve  men,  he< (ball  be  clearly  ac- 
^  quitted  and  difcbarged  of  the  faid  outlawry,"  is'c. 

It  is  the  allowed  practice  of  the  court  of  Common  Pleas  to  fufier  %  H«vk. 
a  defendant,  coming  in  by  capias  utlagatum  the  fame  term  on  ^'^^^'^ 
•which  an  exigent  is  returnable,  to  avoid  the  outlawry  without  ^h^SSm 
vrit  of  error,  by  (hewing,  that  he  purchafed  a  fuperfedeas  out  of  thf^tciu4. 
the  fame  court,  and  delivered  it  to  the  &erifF  before  tlie  quinto^X'^^ 
^tf/)  &c.,  or  by  (hewing  any  other  matter  apparent  on  recoi^d 
^bich  makes  the  outlawry  erroneous  \  as,  the  want  of  an  original, 
or  the  omiflion  of  procefs,  or  want  of  form  in  a  writ  of  proclama- 
tion, (if^,,  or  a  return  by  a  perfon  appearii^  not  to  be  (beriff,  or 
the  want  of  fuch  addition  as  required  by  i  H.  5.  c,  5. :  vet  it  is 
(aid  in  many  books  to  be  the  conflant  courfe  of  the  court  01  Kii^s 
-Bench  never  to  rcivcrfe  an  outlawry  on  the  crown  (ide,  either  in 
we  fame  or  a  different  term,  for  thefe  or  other  errors  of  a  like 
nature,  without  a  writ  of  error. 

It  is  agreed,  that  any  outlawry  whatfoever  may  be  avoided  by  a  a  Hawk; 
defendant's  coming  in  upon  the  capias  utiagatumf  and  pleading  a  ^'.^«  ^-i** 

l^QWT  titbci  ol  the  name  or  addition  in  tbe  writ,  i:^c.  as,  by  ^^* 

*  Ihcwiiig,  • 


<5o  £>atlal0tp«. 

ftewing,  that  whcfcas  lie  is  called  by  (nch  a  name  of  baptifin  or 
furname,  he  hath  been  always  Imown  by  a  difierent  one,  and  not 
by  that  in  the  writ,  ige.    Alfo,  it  is  faid  in  many  books,  that  he 
jnay  plead,  that  thare  is  no  fuch  town  as  that  whereof  he  is  named; 
and  it  feems  clearly  agreed,  that  he  may  plead,  that  at  the.  time  of 
the  writ  purchafed,  and  ever  fince,  he  hath  made  his  abode  at  fomo 
other  town,  and  not  at  that  in  the  writ,  &r.     And  it  is  faid,  that 
by  fuch  plea  the  outlawry  (ball  only  be  avoided  as  to  the  perfon 
who  pleads  it,  (who  (hall  not  be  intended  to  be  the  perfon  meant,) 
and  (hall  (land  in  force  againft  the  perfon  of  the  name  and.  addi- 
tion in  the  record.    But  it  is  faid,  that  a  perfon  of  the  fame  name 
and  addition  as  are  mentioned  in  a  record  of  outlawry  cannot  avoid 
Itj  by  averring,  that  there  are  two  perfons  of  fuch  name  and  addi* 
tiou,  and  that  the  perfon  intended  is  the  elder,  and  he  himfelf  is 
the  younger,  but  Ihall  be  put  to  his  writ  d»  ident'Uate  nominiss 
wl^ch  is  faid  by  fome  to  be  uie  only  remedy  in  fuch  cafe,  after  an 
outlawry  retiumed.     And  it  feems,  that  notwithftanding  in  civil 
cafes, "Before  an  outlawry  is  returned,  one  of  the  fame  name  may 
come  into  court,  and  (hew  that  he  is  not  the  perfon  intended ; 
whereupon,  if  the  plaintiff  confefs  it,  the  diverfity  of  the*  names 
Ihall  be  entered  on  the  roll,  and  a  new  exigent  (hall  ifiue,  with  a 
fuller  defcription  of  the  perfon  intended  ;  yet  this  cannot  be  done 
upon  an  indi£lment  without  a  writ  of  identitate  twminisy  becaufe  it 
would  make  the  procefs  variant  from  the  indiAment,  which  canno( 
be  altered  without  the  confent  of  the  jurors. 
%  Co.  141,        If  A*  brings  an  autUta  querela  againft  £.,  and  declares,  that 
J41.  Doaor  whereas  B.  had  recovered  againft  ji.  aoo  /.  debt,  is^c.  and  ther&- 
Varug^!  158.  upon  the  faid  A,  was  outlawed,  and  upon  a  capias  utiagatum  takeO} 
s.c.  citeii.   and  in  execution  at  the  fuit  of  the  faid  B,,  and  after  from  the  faid 
^^Q  this  execution  was  delivered,  and  fuffered  to  go  at  largCi  {5V.  and.  yet 
£ot.  15*7.     ^'  ^^^  taken  out  executbn  upon  the  faid  judgment,  and  endea- 
3Keb.29i.  vours,  &f.,  the  defendant  may  plead  and  (hew,  that  after  the 
H^'  Eu  '  ^^^  enlargement,  and  before  the  purchafe  of  the  audita  querela^  the 
49.  Aft.     outlawry  was  fet  afide  and  made  void ;  and  fo  conclude  quod  (a)  ima 
Sot.  143.     habetur  tale  recordum. 

s  Vent.  46.  .  If  a  perfon  ^procures  another  to  be  outlawed  clandeftinely,  who 
«jon.  an.  appears  openly  and  in  publick,  the  court  will,  on  motion,  oblige 
*Salk.49's.  ^'^^^  perfon  who  procures  the  outlawry  to  reverfe  the  C^mc  at  his 
pi.  3.  s.p.  own  cofts.  But  if  it  appears,  that  the  party  outlawed  had  lurked 
vbere  an  backward  and  forward  between  two  counties,  and  that  the  perfon 
v^rcmred,  procuring  the  outlawry  had  dealt  openly,  and. had  been  regular  in 
OB  motiooy  fending  down  the  proclamations  to  the  flieriflF  of  the  county  where 
«f  tim'lIhKr  '^^  fomctimes  re(ided ;  the  court  will  not  interpofe  in  this  fumroary 
^ocim/iC  manner,  but  will  leayq  the  party  to  his  ordinary  remedies  by  plea 
•o  affidavit,  or  Writ  of  enor, 

that  the  de- 
fendant waa  adnally  in  the  Fleet  in  execution  for  the  plaintiflTin  apoHiO'  firit^ -aad  iiat  Jk Jemw  !(.«» 
B«t  in  the  fama  page  in  SaUc.  it  ii  faid,  that  tboagh  fnch  motiont  are  fieqnaotiy  gianted  in  B.  R.  be^ 
canfe  it  it  a  great  ahgrga  to  raicrfe  an  outlawry  there,  yet  that  it  it  otherwife  in  C«  B*,  the  charge  there 

Bifcoc  V.  [In  debt  upon  bond  entered  into  bv  the  wife  dumfila^  ihe  huf- 

*S-??''  -  baud  was  abroad  and  outlawed  5  and.tfte  wife,  though  (he  appeared 
•wiir.  lay.  publickly^ 


fMcldj,  tvahiJ.    On  motion  to  fet  afide  the  outlawry  a^inft 
tk  wife,  and  to  reftore  her  the  goods  taken  on  a  fpe^ial  capias  ut" 
ifoiumt  on  affidayit,  that  they  were  her  feparate  goods,  the  court 
i   Idd,  that  the  goods  muft  be  taken  to  be  her  huAand's  goods  in 
'  foint  of  law ;  and  that,  if  flie  had  any  equitabk.right  to  them9 
fte  muft  refbrt  to  a  court  of  equity :  but,  as  One  appeared  pub* 
fiddy,  (he  had  been  wrongfully  waived ;  and  therefore  the  rule 
vas  made  abfolute  for  fetting  afide  the  outlawry  as  to  the  wife, 
but  difcharged  as  to  reftoring  the  gcMs. 
The  defendant  was  taken  6n  a  cafiai  uttagatamp  on  a  Sunday^  and  dbanw  ▼• 
:  'AcFsfore  he  mofed  to  be  difchatged,  the  taking  being  contrary  to  ^!!^' 
Ac  apCflrr.  2.    But,  notwithftanding  the  court  held  the  taking      "^*3«>* 
bad,  they  refufed  to  grant  an  attachment,  and  put  the  defendant  to 
^ake  the  remedy  given  by  the  ftatute. 

The  defendant  was  waived  ^ciaHy  on  mefne  proceft,  as  a  Wbitev, 
,  *4b^  woman,  by  the  name  of  Dunfteti  and  after  the  exigent,  and  5^^^' 
;  before  the  outlawry,  flie  married  ope  Pri/ileji  and  on  b^g  taken  ■"■•H3Ui 
%f  a  cafiMs  utlagahim  after  the  outlawry,  on  motion^  a  rule  was  ob- 
tained to  fliew  caufc,  why  the  outlawry  fliould  not  be  reverfed  at 
'brrhoftand's  expenc^  on  his  entering  a  common  appearance  for 
lumfelf  and  his  wife.  ^  But  the  rule  was  difcharged,  the  court  re- 
fiifing  to  interpofe  in  a  fummary  way,  as  the  marriage  was  after 
tk  exigent.  J 

(G)  What  the  Party  muft  do  in  order  to  entitle  him 

to  a  Reverfal :  And  herein. 

Of  appearing  in  Perfonj  or  by  Attorney,  and  of  giving  BalL 

DEgnlarly,  in  all  outlawries,  as  well  perfonal  as  criminal,  the  sLera.ts« 
*^  party  in  order  to  reverfe  the  fame  was  to  appear  in  perfon,  and  J!^^^ 
touM  not  appear  by  attorney.  and  mft  be- 

>Bg««b«c4t  SB^  clic  wife  rclttfiog  to  appear,  the  otdawry  coqM  not  be  icrerfed*  Cio.  £2it*  ^i  x— .— 
Oae  Mdawcd  prayed  to  appear  by  attomeyy  tod  vpon  an  affidavit  made  of  hb  Scknefs,  the  court  €M 
ina&pana  aUowed  him  to  appMr  by  attorney  \  bat  tbe  clerk  wu  Cfanmendbd  to  enter  it,  f  ml  ^ttmt  m. 
Mtm  ferfmit  the  law  being  clear,  that  upon  an  outlawry  he  ought  to  appear  in  perTon.  Cro.  Jac*  4^ 
Hniag  once  appeared  in  penboy  the  reBdue  of  the  proceedingi  may  be  by  attorney.  %  Keb.  507^"  > 
Saij  tlac  tbeic  was  a  difierence  where  the  error  appeared  00  the  face  of  the  recoid  j  that  in  fuch  calb 
(nor  flBi^  be  affigiMd  ftr  attmm*^  withont  a  fpecial  rule  of  court  for  that  pvrpdEe*    Carth.  7. 

But  now  by  the  4  ^5  0^,  VM*  c.  i8f  for  the  more  eafy  and 
fpeedy  reverBng  of  outlawries  in  the  court  of  King's  Bench,  it  is 
tna£ted,  <<  That,  from  and  after  the  firft  day  of  E^er  term  thence 
^  enfuing,  no  perfon  or  perfons  whatfoever,  who  is,  are,  or  (hall  be 
^  outlawed  in  the  faid  court  fpr  any  caufe,  matter,  or  thing  what- 
*'  (bevery  (treafon  and  felony  only  excepted,)  (hall  be  compelled 
'*  to  come  in  perfon  into  or  appear  in  perfon  in  the  faid  court  to 
^  revdrfe  fuch  outlawrv,  but  (hall  or  may  appear  by  attorney,  and 
'*  reverfe  the  fame  without  bail  in  all  cafeS|  (except  where  fpecial 
{<  b^  ihaQ  be  ordered  by  tM  faid  court}/'. 

And 


And  k  is  further  ena£led  hy  the  faid  ftatute^  ^<  That  if  any 

1^  perfoii  or  perfons  outlawedi  or  hereafter  to  be  outlawed,  inthe 

><  laid  couvt,  (other  than  for  treafon  or  felony,)  ihall  from  and 

<^  after  the  faid  firft-  day  of  Eafier  term  be  taken  an4  arrefted  up- 

<^  on  any  capias  utlagatum  out  of  the  faid  court,  it  (hall  and  may 

<<  be  lawful  to  and  for  the  iheriff  or  fheriffsi  who  hath  or  (hall 

M  have  taken  and  arrefted  fuch  perfon  and  perfons,  (in  all  cafes 

^'  where  (jpecial  bail  is  not  required  by  the  faid  court,)  to  take  an 

'*  attorney's  engagement  under  his  hand  to  appear  for  the  faid 

^^  defendant  or  defendants,  and  to  reverfe  the  (aid  outlawries,  and 

fc  \  That    '*  thereupon  to  difcharge  the  faid  defendant  and  defendants  from 

II,  to  pat  in  ^'  ^^^  arreft }  and  in  thofe  cafes,  where  fpecial  b^il  is  required 

bail  to  anew  «  by  the  faid  court,  the  faid  (heriff  and  fheriffs  ihall  and  may  take 

Idthb  the^  "  fecurity  of  the  faid  defendant  or  defendants  by  bond,  with  one 

liaitedtime,  **  or  more  fuf&dient  furety  or  fureties,  in  the  penalty  of  double 

pat  the        ^<  the  fum  for  which  fpecial  bail  is  required,  and  no  more,  f(^ 

t^  fi^nc***  **  ^*^*  ^'^^^  ^^  ^^^^  appearance  by  attorney  in  the  faid  court  at  the 
condition,  *^  return  of  the  faid  writ,  and  to  do  and  perform  fuch  things  a^ 
and  fuch  M  fl^u  be  i^equired  by  the  faid  court  (a);  and  after  fuch  bond 
!ll^l"lwl,rr   "  taken  to  difgharge  the  faid  defendant  and  defendants  from  the 

ten.  4  Burr.   ^.  /.  .,  n  » 

»54o.j      t  •*  faid  arrcft.  * 

And  }t  is  further  enaded  by  the  faid  ftatute,  <*  That  i^  any 
**  perfon  or  perfons  outlawed  as  aforefaid,  and  taken  and  arrefted 
*'  upon  a  capias  utlagatum^  {hall  not  be  able  within  the  return  of 
<'  the  faid  writ  to  give  fecurity,  as  aforefaid,  in  cafes  where  fpecial 
y  ^b^il  is  required,  fo  as  he  or  they  is  or  ^re  committed  to  gaol  for 
•<  default  thereof,  that  whenfoever  the  faid  prifoner  or  prifoner^ 
«•  (hall  find  fufficient  fecurity  to  the  fherifF  or  (heriiKs,  in  whofe 
«*  X:uftody  he  or  they  (hall  be,  for  his  or  their  appearance  by  at- 
"  torncy  in  the  faid  court  at  fome  return  in  the  term  then  next 
**  following,  to  levcrfc  the  faid  outlawry  or  outlawries,  and  to  da 
•*  and  perform  fuch  other  thing  and  things  as  (hall  be  required 
*<  by  the  faid  court,  it  (hall  and  may  be  lawful  to  and  for  the  faid 
«'  flierifF  and  Iheriffs,  after  fuch  fecurity  taken,  to  difcharge  and 
<<  fet.at  liberty  the  faid  prifoner  and  prifoners  for  the  fame ;  any 
**  law  or  ufage  to  the  contrary  notwithftanding." 
ii5jlk.496.  It  hath  been  held,  that  if  the  .party  outlawed  comes  in  by  cepk 
€orpus^  he  (hall  not  be  admitted  to  reverfe  the  outlawry  without 
appearii^  in  perfon,  as  in  fuch  cafe  he  was  obliged  to  do  at  com- 
mon law  5  or  putting  in  bail  with  the  (herifF  for  his  appearance 
upon  the  return  of  the  cepi  corpus^  and  for  doing  what  the  court 
ihall  order. 
%  Hawk.  By  Weftm.  T.  3  Ed.  i.  f .  9.  it  is  exprefsly  provided,  that  thofe 

r*  ^'  ^v-^   ^^^  ^^^  outlawed,orhave  abjured  the  realm, f3*f.{hould be  excluded 
titl^all  in '  ^'^  benefit  of  replevin ;  yet  it  hath  been  always  held,  that  the 
Criminal      coupt  of  King's  Bench  may  in  their  difcretion,  in  fpecial  cafes,  bail 
te*"fDi^*^'  ^  P^fon  upon  an  outlawry  of  felony,  as,  where  he  pleads,  that 
'  ^  ''       he  is  not  of  the  fame  name,  and  therefore  not  the  fame  perfon 
Mrith  him  that  was  ou^awed,  oj  alleges  any  other  error  in  the 
proceedings,  * 


lydic  31  Elh.  <r.  3.  f  3,  it  is  cnafted,  *«  That  before  any  al- 
**  lowance  of  any  writ  of  error,  or  rcverfing  of  any  outlawry  be 
^hdhj  plea,  or  otherwife,  through  or  by  want  of  any  prbclama- 
<'  don  to  be  had  or  made  according  to  the  form  of  this  ftatute, 
^  the  defendant  and  d%:fendants  in  the  original  adion  (hall  put  in 
<<  bail|  not  only  to  appear  and  anfwer  to  the  plaintiff  in  the  former 
^  fttit  in  a  new  a£tion  to  be  commenced  by  the  faid  plaintiff*  for 
^  the  caufe  mentioned  in  the  firft  adion,  but  alfo  to  fatisfy  the  *f^tde  the 
"  condemnation,  ,if  the  plaintiff  (hall  begin  his  fuit  before  the  end  2j^*  i  w  ^ 
*  of  two  terms  next  after  the  allowing  the  writ  of  error,  or  other-  c.  18.  anu, 
"  wife  avoiding  of  the  faid  outlawry  *•" 

A.,  who  was  a  foreign  merchant,  and  neVer  in  JSngtandf  was  Canh.  459^ 
mitlawed  at  the  fuit  of  A,  in  an  adion  on  feveral  promifes  for  ^*  J^«y«n- 
goods  fold  and  delivered ;  and  upon  a  fpecial  capias  utlagatum  a  Mattiitwt 
iip  and  other  cffe£^s  belonging  to  A,  were  feifed,  as  forfeited  up-  v.  Erbo, 
on  this  outlawry ;  and  it  was  moved,  that  this  outlawry  may  be  J***^'*  **'• 
vacated,  and  reftitution  awarded,  upon  affidavits  produced  and    ^ 
ttad,  that  the  defendant  was  never  infra  legem^  i.  e.  that  he  never 
,  was  in  England^  and  therefore  could  not  be  outlawed,  becaufe  that 
Was  putting  him  extra  legem,     Sed per  cur. — ^This  outlawry  fhall 
not  be  vacated  upon  fuch  affidavits,  but  the  defendant  may  bring 
awritof  crror>  which  he  was  compelled  to  do,  and  thereupon  td 
,  pat  in  bail  to  the  action  in  which  he  was  outlawed  according  to 
the  new  ftatute  of  4^  sW.(^ M.  r.  i8,  ante;  and  then  th^ 
plaintiff  confented  to  the  reverfal  of  the  outlawry. 

A  was  outlawed  in  two  aftions,  one  was  for  16/.,  the  other  iStik.49«. 
for  40  J.,  and  upon  reverting  the  outlawry  the  court  took  fpecial 
bail  for  the  firft,  and  an  appearance  for  the  other,  upon  the  ftatute 
4^5  W.^M>  c.  18.  and  the  recognizance  was  uken  purfuant 
fi>3i£//V.  c,  3-  §  3. 

[The  defendant  was  outlawed  in  a  perfonal  aflion,  without  any  Serocoid  ?• 
sffidafit  made  of  the  plaintiff's  demand ;  and  having  brought  error,  ^a^^o^t 
hcaffigncd  his  being  beyond  fea  at  the  time  of  the  outlawry,  for  1  wikjl  * 
which  the  court  made  no  difficulty  to'reverfe  it.     But  then  the  S.  C 
<|Dc(lion  was,  upon"  what  terms  they  (hould  do  it,  the  plaintiff  in* 
filling  upon  fpecial  bail,  and  having  now  made  a  proper  affidavit ; 
and  the  defendant  in  fi (ling  to  file  common  bail  only.    The  courts 
«p6n  conGdering  the  words  of  4  &r  5  ^.  (^  Af,  r.  18.  §  3.  which 
ttipowers  the  outlaw  to  appear  by  attorney,  (as  he  did  here,)  and 
J=*y8,  "  It  (hall  be  reverfcd  without  bail  in  all  cafes,  but  where  fpe* 
"  cialbail  Ihall  be  ordered  by  the  court,"  declared,  they  were  of 
^nion,  they  had  a  difcretionary  poWcr  to  require  it  or  not ;  and 
that  the  want  of  an  affidavit  before,  was  no  obje£lion ;  becaufe  that 
ttonly  necefTary  to  warrant  an  arreft ;  and  here  was  one  in  time  for 
the  new  aftion  that  muft  be  brought.     And  although  the  3 1  Eliz. 
^*  3;  S  3-  is  the  only  afik  that  cxprefsly  requires  bail  j  it  is  not  to 
^  inferred  from  thence,  that  in  other  cafes  it  is  not  to  be  infifted 
^pon;  for  that  aft  makes  a  new  eri'or,  and  the  bail  upon  it  is  ab* 
fclntcly  to  pay  the  condcmnatioii  money.     And  it  is  now  fettled;  Tldd'i  Pr. 
^tottte?erfing  an- outlawry  for  any  Other  c^rror  ia  Ww^  befidei  73- 
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the  want  of  proehmattons)  the  ba3  is  tMnnom  cfj^saaff  b  Iflbl 

manner  as  upon  the  arreft. 

iti.Riym.      Whett  fpecial  bail  is  required,  it  need  not  be  put  in  before  the 

^^^     ^     allowance  of  the  writ  of  error  i  but  it  is  well  enoughy  if  put  in  at 

sBaiMAift.  any  time  before  the  reverfal* 
S9S.  s.c. 

The  bail  ma  j  render  the  defendant^  and  are  not,  at  all  eveotSi 
;^nfwerable  for  the  debt* 

Defendant  being  anefted  on  a  capia/  utlagatum^  the  (heriff  took 
an  attorney's  engagement,  under  his  hand,  to  appear  for  the  de- 
fendant, and  reverfe  the  outlawry,  without  taking  fecurity  by  bon4 
in  double  the  fum  for  which  bail  was  required,  purfuant  to  the 
above  ftatute  of  4  Cs^  5  ^.  &  Af .    On  (hewing  caufe  why  an  at« 
tachment  (hould  not  iflue  againft  the  fiieriflF  for  difchareing  the 
defendant  out  of  his  cuftody,  it  was  urged,  that  he  neither  did, 
nor  could  know,  that  it  was  a  caf((  requiring  bail,  as  the  capias  ut^ 
hgatutn  was  not  marked  for  baD  %  and  that  the  la  G.  i.  r.  29.  re« 
quired  an  affidavit  \  and  that  the  fum,  for  which  bail  is  to  be 
taken,  is  to  be  marked  on  the  procefs,  &r.     For  the  plaintiff,  it 
was  urged,  that  procefs  of  outlawry  is  not  within  the  ftatute  of 
12  C  I. ;  that  this  vrTLshjJpecial  origtna/^  and  the  caufe  of  adion 
is  exprcfled  in  the  original  procefs^  in  which  it  appears  the  plain- 
tiflp  was  entitled  to  b^il.    The  court  were  clear,  that  this  was  not 
a  cafe  within  the  126.  !•,  and  thought  the  flieriff  had  a£led  im- 
properly ;  but,  as  there  was  an  affidavit  of  the  under-fherifi')  ^at 
he  had  a£led  to  the  bed  of  his  underftanding  without  any  ill  ifl* 
tention,  they  enlarged  the  rule,  in  order  to  give  the  ffieriff  an  ojh 
portunity  to  put  in  bail.    After  which  the  iheriflF  undertook. to 
pay  the  debt  and  cofts* 

The  ftatute  of  4  iff  sJf^.  (if  M.  hath  been  conftrucd  not  to 
extend  to  criminal  cafes }  at  leaft,  not  to  mifdemeanours  after 
convi£lion.  And  even  in  civil  cafes,  the  defendant  cannot  be. 
bailed,  where  he  was  not  bailable  on  die  procefs  to  outlawry  ifot 
it  was  the  defign  of  the  fliatute  to  put  him  in  mc  fame  condition, 
as  if  he  had  ndt  been  outlawed :  and  therefore,  he  is  not  bailablci 
when  taken  upon  an  outlawry  after  judgment. 

Two  perfons  were  outlawed  in  a  joint  a£tion  againft  themr^na 
^  g  one  moved,  that  on  filing  common  bail,  he  might  have  liberty  to 
*  49  •  jcverfc  the  outlawry.  Sedper  cur. — The  writ  of  error  to  reverfe 
the  outlawry  muft  be  brought  in  the  names  of  both  the  parties 
that  are  outlawed ;  and,  if  one  only  appears,  the  other  may  be 
fummoned  and  fevered,  and  then  the  outlawry  may  be  reverfed 
for  the  benefit  of  the  party  appearing.] 


Kexn 

WiJkes, 
4  Burr. 
a539.40. 


2«  Of  fuing  out  a  Scire  Facias* 

Dyer,  34.  It  is  clearly  agreed,  that  an  attainder  of  felony  of  a  perfon  who 
g\»0'  had  any  lands  fliall  never  be  reverfed  by  writ  of  error,  without  a 
aili  Kd>.  fiirefaMt  againft  all  the  tcr-tcnants  and  lords  mediate  and  immc* 


iDtttlatDcp.  ass 

iKate.    Bat  it  is  (a)  fettkd,  that  fuch  fcire  facias  is  not  nec^BTaxy  141.  pi.  tc« 
\n  tie  cafe  of  high  treafon.  ^i*  3»^- 

}  IM;  42. 47.    4  Mod.  366.    %  Hat.  Hi  ft.  P.  C.  109.  S.  P.  and  that  Tuch  writ  is  to  liTue  returoabic 

atl/nen  dajrs  j  aid  if  uy  Jordt  do  appeai>  they  may  pUad  (o  the  enow ;  aod  if  tbe  (heriff  return  then 

Miiobndc,  4bc.,  then  the  couit  proceeds  to  examina  the  errors.,   [m)  So  ruled,  Mich.  12  AnnCf  tbe 

.  <^een  ?.  Strafibrdy  upca  examijution  of  all  the  precedents,    z  Hawk.  P.  C.  c.  fd.  §  13.  Ca«  ^w  aa4 

£f  iSS. 

Alio  it  is  faid,  that  it  is  not  ncceflary  in  tne  cafe  of  felony,  2Saik.495. 
vhen  it  is  fuggefted  on  the  roll  that  the  party  had  no  lands,  and  |^  ^^ 
tbe  Aftomey-General  confefTes  it.  154. 

[Where  the  defendant  has  obtained  a  charter  of  pardon,  he  mud  Trye,  tjc. 
be  out  z/cire  facias,  to  give  notice  thereof  to  the  plaintiff,  in  order  '54* 
that  he  may  further  profecute  his  a£lion,  if  he  think  proper. J 

*  • 

(H)  The  Effedks  and  Confequences  of  a  Jleverfal ; 

And  herein,    . 

I.  Where  the  Proceedings  on  the  Reverfal  are  in  the  fame  Plight 

as  if  no  Outlawry  had  been. 

1 T 16  agreed,  that  after  an  outlawry  of  treafon  or  felony  is  re«*  Cn>.  jac 

*  Tcrfcd,  the  party  (hall  he  put  to  plead  to  the  indidlment,  for  that  ^'  ^"^ 

ftill  lemabs  good,  and  {i)  he  may  be  tried  at  the  King's  Bench  bar ;  j  ^^^^  ||^ 

or  the  record  may  be  remitted  into  the  country,  if  it  weige  removed  6  Mod.ii  5. 

into  the  King's  Bench  by  certiorari^  with  a  command  to  tbe  juft ices  (^^  *  Jf*^ 

Wow  to  proceed  by  the  flatute  of  6  if.  6.  c^  6.  jq^.' 

So,  if  a  man  be  outlawed  by  procefs  in  an  information,  and  Saik.  ^ju 

come  in  and  revcrfe  the  outlawry,  he  muft  plead  infiantir  to  the  |J^^'  „.„ 
iaformation.                                                                              5  Mod.  141!*  s.  P, 

The- law  is  the  fame  in  civil  cafes ;  and  therefore.  If  an  outlawry  March,  9. 
ia  a  perfonal  a£lion  be  reverfed,  the  original  remains. 

Trefpafs  for  taking  and  detaining  his  beafts  till  he  made  a  fine :  s^^*  HS* 
theaciion  was  laid  in  Sujfex.    Tbe  defendant  pleads,  that  the  caufc  ^ij*^*^^ 
of  afiion  did  not  accrue  within  fix  years  before  fuing  of  the  writ.  ^^ 
The  phintifi^  replies,  that  at  another  time  he  brought  an  original 
.  in  battery  in  London^  intending  when  the  defendant  had  Appeared 
to  have  declared  for  this  trefpafs ;  and  that  the  defendant  was  out- 
lawed in  London;  and  that  within  fuch  a  time  after  the  reverfal  of 
the  outlawry  he  declared  here.    The  defendant  demurred  \  and  for 
the  defendant  it  was  infifted,  that  the  original  being  laid  in  Lonim^ 
he  could  not  in  this  a£iion  declare  in  another  county^  though  the    ^. 
caafec^aQionbetranfitory.    But,  upon  information  by  the  pro« 
thonottcies,  that  the  courfe  of  the  court  is,  that  although  the  pri- 
ghlal  be  hid  in  London  for  expediting  the  outlawry,  yet,  wbm  the 
defendant  comes  in,  the  plaintiff  may  declare  againft  him  in  anf 
other  county,  be  the  a£lion  local  or  tranfitory;  and  the  ftatut^ 
ti  Jac.  I.  c.  16.  gives  to  plaintifif  generally  a  power  to  commence  a 
new  fait  within  the  year  after  the  outlawry  reverfed  ;  it  was  ruled, 
tliat  fo  he  might  do  in  this  cafe  to  warrant  his  declaration  within 

^courfe  of  4ie<;ottni  and  judgment  wai  given  for  the  plaintiff. 

a.  T«. 


«s^ 


iDatfatorg. 


2.   To  what  the  Party  (hall  be  reRored  on  Rererfal   o(  tti£ 

Outlawry. 

It  hath  been  adjudged,  that  if  the  king  grant  over  the  lands  ot 
a  perfon  outlawed  for  treafon  or  felony,  and  afterwards  the  out-^. 
la  wry  be  T/z)  reverfed,  the  party  may  enter  on  the  patentee,  and 
needs  neither  to  fne  a  petition  to  the  king,  nor  z/cirefodas  againft 
the  patentee. 


And.  xSS. 
{s)  Sbali, 
aftier  out- 
fatwry  re- 

teftbred  to 

be  of  ability  to  fue.  .  Co.  Lit.  aS8.  b* 

5  Co.  90. 
Ho^s  ai(e» 
RottrAbr. 
77S.  S.  C. 
cited.  Cro# 
Xliz.  27S. 
S.  P.  ad. 


If  the  goods  of  a  perfon  outlawed  are  fold  by  the  (heriff  upon 
a  ci^ias  utlagaium^  and  after  the  outlawry  is  reverfed  by  writ  o£ 
error,  he  (hall  be  reftored  to  the  goods  thenifelves ;  becaufg  the 
(heriff  was  not  compellable  to  fell  thofe  goods,  but  only  to  keep 
them  to  the  ufe  of  the  king^ 

judged  ;  wheKe  m  tennor  being  oatlawed  upon  the  (Tatute  ofrecafancjy  the  Lord  Treafarer  and  Barons  of 
the  Exchequer  fold  the  term  ;  &  vUe  7.  Jon.  lor.  2  Show.  6S.  pi.  52.  and  3  Reb.  Syi.  that  there 
ihall  be  reftitution  of  the  profits  aftually  paid  into. the  Exchequer.    Vide  etiam  fiuob.  lo^*  220. 

Moor,  267.       If  an  advowfon  comes  to  the  king  by  forfeitlire  upon  an  out- 

•cT^^l'    '^^^y>  *"^»  ^^^  church  becoming' roid,  the  king  prefents,  and  thert 

^^  the  outlawry  is  reverfed  j  yet  the  king  fliall  enjoy  that  prefent- 

ment,  becaufe  the  prefentment  thefe  came  to  the  king  as  the  pro* 

fit  of  the  advowfon. 

But,  if  the  church  is  void  at  the  time  of  the  outlawry,  and  the 
prefentation  is  thereby  forfeited  as  a  chattel  principally  and  di(lin£t 
of  itfelf,  there,  upon  the  reverfal  of  the  outlawry,  the  party  (hall 
be  reftored  to  the  prefentation. 

if  a  termor  being  outlawed  for  felony  grants  over  his  term,  and 
after  the  outlawry  is  reverfed^  the  grantee  may  have  trefpafs,  for 
the  profits  taken  between  the  reverfal  of  the  outlawry  and  the 
affignment ;  for  by  the  reverfal  it  is  as  if  no  outlawry  had  been, 
and  there  is  no  record  of  it» 

It  is  faid,  that  if  a  man  be  outlawed  in  the  King^s  Bench,  and 
the  patty's  goods  feifed  into  the  king's  bands,  and  then  the  out- 
lawry be  reverfed,  there  can  be  no  reftitution ;  the  reafon  where- 
of is,  for  that  the  court  of  King's  Bench  cannot  fend,  a  writ  to 
not  be  made  ^j^^  treafurer  j  and  the  court  of  Exchequer  have  no  record  before 
tothVklng^  them  to  ifTue  out  a  warrant  for  reftitution*. 
4Vern.  312.  It  hath  been  adjudged  in  Chancery,  that  if  j1.  being  poflefled  of 
Peyton  v.  feveral  hbufes  for  a  long  term  of  years,  mortgages  the  fame,  and  it 
outlawed  for  high  treafon,  upon  which  thofe  houies  are  feifed  into 
the  king's  hands,  and  the  fame  granted  for  valuable  confideratlon 
to  J.  S.f  who  likewife  gets  an  affignment  of  the  mortgage }  that 
yet^^the  reprefentatxve  6f  ji.  may  redeem  the  mortgage  upon  re* 
verfal  of  the  outlawry  *,  and  herein  the  Lord  Keeper ^id,  that  the 
judgment  tipon  the  reverfal  is,  that  the  party  (hall  be  reftored  .to 
%\l  that  has  not  been  anfwered  to  Che  king  *,  which  in  all  cafes  Ivis 
been  underftood  of  the  mefne  profits  anfwered  to  the  king,  and 
not  as  to  the  principal  thing  itfelf,  though  feifed  into*  the  king's 
hands;  and  that  it  was  undoubtedly  fo  ts  to  a  freehold  or  in- 
heritance, wd  be  £iw  no  fubftantial  difibrence  ijx  the  ^a^  o£  a 
ka&hokL 


Mo6r,  16^. 
agreed /er 


Cro.  Elit. 
170.   Oft- 
BaKt  cafe, 
$c  13  Co. 
»0.  l»ff 


5  M6d.  6t. 

«  Std  fu. 
If  reftifio. 
t'ion  would 


Ayliffe }  & 
a  LeT.  49* 
the  cafe  of 
Pinfold  V. 
Koithey. 
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THE  Jailtrs  for  reftraining  die  growth  of  popety,  by  which  (4)  i.«« 
papifts  arc  fubjefted  to  divers  penalties,  forfeitures,  dtfabi-  JJ^f^^^ 
fideSi  and  inconvenlencies,  maj  be  confidered  in  general,  as  re-  .cone'to 
h&ig  to  popiih  {a}  recufants,  liich  as  refufe  to  male  the  declara-  chorch^  nA 
ftmagainft  popery,  and  fuch  33  promote,  encourage,  or  profefs  ^IJ^**"" 
tk  popiih  religion.     And  thefe  laws,  though  njade  for  the  ad-  feflSngtbc 
nncement  of  religion  and  the  publick  good,  yet,  being  confidered  pop'>(b  rdi^ 
^  as  penal  laws,  hare^  like  all  other  penal  laws,  been  c(u»ftrued  {^nflaed 

*ri%.  ,    ■  offuchre- 

i>fii  or  ncufiacj,  are  termed  popiA  recofaati  convid*  Bat  die  23  Elii •  c.  i.  ettendt  to  all  recuCinti| 
^adtfae  conns  cannot  take  notice  of  the  groundt  of  the  retufaoc j>  but  muft  paniih  tbcm  for  do(  coming 
•toiBich,  without  examining  into  the  ewatk  why  they  did  not*  Skin.  99.:  pi.  14.  j^  Sanders,  Ch«  !• 
>  kt/ortfcia,  vidt  tit.  Herefyy  and  Oflfences  agnnft  RcUgioni  ■  1  AgA  what  ihaU  be  evidence  to  pron  9 
fofin  apopUh  recaiant  conviA,  vklt  Keb*  7* 

For  the  bettet  uAderftanding  of  thefe  penalties,  (^c.  tfadlaws  Hawk.P.c. 
liereia  are  ranked  under  the  following  heads :  ^'  '*<  '3» 

(A)  Tht  Difabilities,  Reftraints,  Forfeitures,  and 
Inconveuiencies  which  Popiih  Recufants  are  fub- 
jcd  to  t  And  herein, 

l.'Of  their  Dtfa^lity  to  hrtng  any  ABion*  ... 

t.  Ofhiaring  any  Publick  Office  or  Charge* 

3.  Ofclmming  any  Part  of  a  Hu/band^s  perfondl  Eflate. 

4*  W  claiming  an  Eftate  by  Curtefy^  or  by  Way  of  Dower, 
after  a  Marriage  againft  Law* 

2.  Of  the  Reftraints  they  are  put  under.    And  herein^ 

I.  From  going  Jive  Miles  from  Home. 
a*  From  coming  to  Court. 
.  3.  From  keeping  Arms. 
4*  Fr^m  coming  within  ten  Miles  ^London* 

« 

3.  Of  the  Forfeitures  they  arc  liable'to.    And  herein, 

1.  That  of  two  Parts  of  a  Jointure  or  Dower. 
a.  That  of  20 1.  for  not  receiving  the  Sacrament  yearly  after 
Conformity. 

3,  That  of  10\.  for  an  unlawful  Marriage. 
4*  That  of  \Qo\.  for  an  Omijfton  oflaix^ul Baptifm. 
5.  That  ^  loh  for  an  unlaiufitl  BuriaL 
Voi.  V.  S  4.  Of 


•^ 
•% 


Si 


r 


t' 
\ 
t. 


'f^mir 


^  ,     >  ^ -irr  jie  Tobjed  to :  And  boeifli 


ax  

V  -««%  M  marrUdy  that  thej  may  h  tm* 


./rjcff  It  not  making  a  Declaration 
•'  r:  r.  imf  Ac  Reftraints  it  fabjeds  t}»« 


^.  ^  I.  i*-ct  &  Couit* 
•ft ..» rj^  'wi^ssk  ten  Afites  of  Littdonm 


-^  T'^sre  in  Promoting  or  ProfefGng  the 
!^  SLcf'pjn :  And  herein^ 


.   ^^:  *x  Ofrnsr  of  uying  or  hearing'Mafg  or  other Fopiffl 

^>  r'-nsc  ^  rccering  PopiQi  Education* 
v\  ^4^^.'^  ^  aV^.g  PopUh  fioolcs* 

.V  ^'^  vicL-j^  1  ccfspctent  Maintenance  from  a  Pro- 
;t  r?c  I>££^c5rr  cf  dbofe  projfieffing  the  Popifli-  Rdigioa 
Ct  cbcr  I>J]iUI:ty  to  {NBchafe* 


^  T::.:  PIJlMuties,  ReftraintSt  Forfeitures,  and 
;  v-::.:»^^:'::c;«  which  PopiihRecufaats  are  fub- 
vc^  tc* :  ArJ  herein, 

!.  vV  :>.^r  Dljjyility  to  bring  any  A£iiofu 

-^^   rV  t  ,^--  K  r,  c.  v^  I  r.  it  is  enaftcd,  «  That  every  Popifl 

'^  -^  -;v-  I-'-:  vvrtvict  ilbili  ftand  to  all  intents  and  purpofes  dif 

.  -  .^i  r.^  i  r\.\  :>ci  uxrfuily  excommunicated,  and  as  if  fuch  per 

xl  xvr  :o  ocnoimced  and  excommuuicatcd  according  tc 

.V  i>i«^  oi  this  itrjim,  until  he  or  fhe  fhaJl  conform,  l^c.  anc 

>*  ^vcnr  pv-r.>n  lacd  by  fuch  perfon  fo  difabled,  may  pica*; 

us^f  ia  ciubling  of  fuch  plaintiff  as  if  he  or  fhe  were  ex 

^,;racjucd  by  fcntcacc  in  the  ccclcfiaftical  court,  except  thd 

•*  aftio! 


jl^api00  ahu  popfQi  Eeotfantier.  tj^ 

^  2&ion  of  fuch  reciifant  do  concern  fome  hereditament  or  leafe, 
^  which  is  not  to  be  feifed  into  the  king^s  hands  by  force  of  fome' 
••  hw  conceniing  recufancy/* 

In  the  conftrudion  of  this  branch  of  the  ftatute,  it  hath  been 
BoMeni 

That  the  plea  of  fuch  a  conTidiion,  like  all  other  pleas  in  dif-  Koy,  89; 
ability,  ought  to  be  pleaded  before  (a)  imparlance^  and  alfo  con-  ^^^*V^ 
dode  with  a  (^)  demand  if  the  plaintiflF  (hall  be  anfwered.  ,  Htwk.' 

P>  C.  c.  12.  §  >•  (a)  Cannot  be  pleaded  after  a  general  imiiarlancey  but  may  be  pleaded  ptds  darrw 
tcmtimunce,  becaufe  being  in  difabiitty  of  tbe  perfon,  may  accrue  after  a  continttaace.  Mod.  Ca.  in 
La*  and  Eq.  43.  381.  {i)  la  debt  for  rent  by  the  plaintiffs  at  executors  of  J.  S.^  defendant  pleads  in 
a^tement  kj  pet,  judkium  de  krevi,  tec.  for  that  one  of  the  plaintiffs  is  a  popi(h  recufant  convid,  and 
pafatcen,  by  this  ftatote  j  but  it  was  held,  that  this,  as  here,  ought  not  to  be  pleaded  in  abatement 
bennib  the  writ  is  no:  abated  thereby,  but  only  fafpendcd ;  and  (he  pleading  oogbt  to  be  refpowderi  nott 
d^nt,  %  Lev.  ao8.— ^So,  where  judgment  was  demanded  generally.  Mod.  Ca.  in  law  aal 
Ei.43.  3^1  • 

That  fuch- plea  ought  alfo  to  ihewhefore  what  juftices  the  con-*  Koy,  89. 
Tidion  was,  that  the  court  may  know  where  to  fend  for  a  certifi-  ^5^»  '7^ 
cate  thereof,  if  it  be  denied 4  and  alfo  that  the  record  itfelf,  or  333.^ 
at  leaft  a  certificate  thereof,  ought  to  be  immediately  produced, 
according  to  the  general  rule  of  law,  as  to  all  dilatory  pleas 
grounded  on^records. 

That,  if  after  fuch  a  plea  it  be  certified,  that  the  plaintiff  hath  Hcd.  176a 
conformed,  and  thereupon  the  defendant  be  ordered  to  plead  in 
chief,  and  then  the  plaintiff  relapfe,  and  be  convi£):  again,  the  de- 
fendant cannot  plead  the  fame  in  difability  a  fecond  time. 

That  it  muft  appear,  either  from  the  convidion  itfelf,  or  by  ^i*f.tt9 
proper  averments,  that  the  plaintiff  is  convifted  of  popifli  recu-  "£,^*"^* 
nncy,  becaufe  no  recufants,  except  popifli  ones,  are  within  the  my.  * 
iaid  daufe.     But  this  is  fufficiently  fet  forth,  by  alleging,  that  the 
plaintiff  being  papalis  reoufans  was  indited  and  convi^ed  ficun^ 
iam  firmam  ftatutt^  &c« 

It  feems  to  be  the  better  opinion,  that  this  being  a  penal  law,  ftBQlft.15;. 
and  therefore  to  be  conftrued  ftridly,  the  words  cu  perfons  law-  ^awley, 
fttUf  ncamtmunicafey  &c.  mean  no  more  than  difabling  the  party,  in  fi^^\^  p.c. 
the  fame  manner  as  an  excommunicated  p^^rfon,  to  bring  an  c  la.  \  6* 
a£tion,  but  do  not  fubjefi  the  party  to  the  other  confequences  of 
an  excommunication. 

2.  Of  hearing  any  PubUch  Office  or  Charge. 

By  the  3  Jac.  i.  r.  5.  J  8.  it  is  ena£t^dy  •*  That  no  recufant  con- 
'*  TiSi  fliaU  at  any  time  praSife  the'  common  law  of  this^  realm 
**  as  a  counfellour,  clerk,  attorney,  or  folicitor  in  the  fame  ;  not 
^  (hall  pra£}ife  the  civil  law  as  advocate  or  pro£lor ;  nor  pra£lile 
•*  phyfick,  nor  ufe  or  cxercife  the  trade  or  art  of  an  apothecary  ; 
**  nor  {hah  be  judge,  minifler,  clerk,  or  ftewardof  or  in  any  court, 
*  or  keep  any  court ;  nor  fliall  be  regillrar  or  town-clcrk,  or  other 
**  minifter  or  officer  in  any  court  \  nor  (hall  bear  any.  office  or 
^  charge  as  captain,  lieutenant,  corporal,  fexjeant,  ancient  bearer, 
**  ^  other  office  in  caoap,  troop,  band,  or  company  of  foldiers } 
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^.^  .&;:I  stcK^  licifdf  and 

ir^  xLjcic  :?  TZfok  to  toxsc  churcii 

2aii  rSgre  bear  diiine  femce 

S9CCVC  dk  boamcnt  of  Ac 

rt  ':he  jxvs  of  t!us  reaLa,  by  the 
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4.  (y  claiming  an  Eftate  by  Curtefy,  or  by  Way  of  Dower^  after  a 

Marriage  againft  Law. 

By  the  3  Jac.  i.  r.  5.  $  1 3.  it  is  enabled,  "  That  every  manywho, 
**  being  a  popilh  recufant  convt£t,  (hall  be  married  otherwife 
**  than  in  feme  open  church  or  chapel,  and  otherwife  than  ac« 
**  cording  to  the  orders  of  the  church  of  Egnland^  by  a  minifter 
**  lawfully  authorized,  ihall  be  difabled  to  have  any  eftate  as  te- 
^  nant  by  the  curtefy ;  and  that  every  woman,  being  a  popifh 
'*  recufant  convifi,  who  (hall  be  married  in  other  form  than  as 
^'  aforefaid,  (hall  be  difabled  to  held  her  dower^  or  jointure,  ot 
«  widow's  eftate.'*  / 

2.  Of  the  HeftraiQts  they  are  put  under :  And  hereinj, 
I.  From  going  five  Miles  from  Home, 

To  this  purpofe  it  is  enaAed  by  35  Eliz.  c.  2.  and  3  Jac.  i.  r.  5* 
i  6,  7*  <<  That  every  popiih  recufant  convi£l  (hall  repair  to  his 
*^  place  of  dwelling,  isTc.  and  not  remove  above  five  miles  from 
'^  thence,  unlefs  he  be  urged  by  proceCs,  f^c.  or  have  a  licence 
**  from  die  privy  council,  t^c.  or  under  the  hands  and  feals  of 
'  "  four  juflices  of  the  peace,  with  the  ailent  in  writing  of  the 
^  lieutenant  of  the  county,  or  of  the  bifhop,  bfc*  (every  licence 
^  of  which  kind  by  juftices  of  peace  muft  exprefs  both  the  par* 
^  **  ticalar  caufe  and  the  \ime  for  which  it  was  given,  and  ought 
^'  not  to  be  granted  without  a  previous  oath  of  fome  reafonaUe 
^  caufe,)  under  pain  of  forfeiting  all  his  goods  and  hereditaments, 
^  (whether  freehold  or  copyhold,)  for  his  life,  or  of  abjuring  the 
'*  realm,  if  he  be  not  worth  twenty  marks  a-year,  or  forty  pounds 
'*  b  goods,  unlefs  he  recant  before  convi£^ion,  and  alfo  continue 
♦*  conformable." 

In  the  conftrudion  hereof  it  hath  been  holden,  that  the  privy  Hawk.  P.c« 
council  may  grant  fuch  licence  without  any  fuch  fpecial  caufe  or  **  '*'  ^  '5' 
oatk,  fsfc,  but  that  juftices  of  peace  cannot.     Alfo  it  hath  been 
holden,  that  in  pleading  a  licence  of  juftices  of  peace,  it  muft  be 
exprefslv  ibewn,  that  it  was  made  under  their  hands  and  feals ; 
the  caufe  in  particular  for  which  it  was  granted  muft  be  fet  forth,  Cre.  Jtc. 
and  the  time  for  which  it  was  limited,  and  that  the  party  was  ^^'^  j^^'* 
fworn  to  the  truth  of  fuch  caufe.  Moor,  836, 

It  isfaid,  that  if  the  fame  perfon  be  both  a  juftice  of  peace  H»wk.p.c« 
and  a  lieutenant,  he  cannot  both  join  in  a  licence  as  juftice  of  *'"•  ^^. 
peace,  and  alfo  give  his  afient  as  lieutenant,  but  can  only  zSt  in 
one  capacity. 

It  kemst  that  the  mlts  (ball  be  compute4  according  to  the  Cawler, 
Sngli/h  manner,  allowing  5280  feet,  or  1760  yards,  to  each  n\Uej  ii^'  ^^ 
9od  that  the  fame  (hall  be  reckpned  not  by  ftrait  lines,  as  a      '*^*^^ 
bird  or  arrow  may  fly,  b\ft  according  to  the  neareft  and  moft 
yiiial  way. 

,  5  3  «•  Frm 


t*  From  coming  to  Court* 

By  the  3  Jac.  i.  r.  5.  J  2.  it  is  ena£led,  «*  That  no  popiih  re- 
'<  culant  convi^  (hall  come  into  the  court  or  houfe  where  the 

^  •  •  •  •         . . 

V  king  or  his  heir  apparent  (hall  be»  unlefs  he  be  commanded  fo 

5^  to  do  by  the  king,  upon  pain  of  ioo/»     And  it  is  further  ent 

<<  a£led  by  3  Car.  2.  Jlat.  2.  $  5  (5*  6.  that  every  popiih  recufant 

t€  convift,  who  (hall  come  advifedly  into  or  Remain  in  (he  prer 

,<*  fence  of  the  king  or  queen,  or  Oiall  come  into  the  court  or 

<<  houfe  where  they  or  any  of  them  refide,  ihall  be  difabled  to 

^^  hold  or  execute  any  office  or  place  of  trufl;  civil  or  military,  or 

<<  to  fue  in  law  or  equity,  or  to  1^  an  executor,  isfc.  or  capaUe 

<<  of  any  legacy  or  deed  of  gift,  and  (hall  forfeit  for  every  offence 

^'  500/.,  unlefs  fuch  perfon  do,  within  the  term  next  after  fuch 

<'  his  coming  or  remaining,  take  the  oaths  of  allegiance  and  fu- 

*<  premacy,  and  make  the  declaration  againfl:  tranfubftantiatioi^ 

<*  and  the  invocation  of  faints,  (5V.  in  the  court  of  Chancery.^ 

3.  From  keeping  Arms. 

By  the  3  Jac.  i.  r.  5.  §  27,  28,  29.  it  is  cnaftcd,  «*  That  all 
<<  fuch  armour,  gunpowder,  and  munition  of  whatfoever  kipd,  a^ 
^  any  popiih  recufant  convi^i  (hall  have  in  his  own  houfe,  or 
^'  elfewhere,  or  in  the  pofleihon  of  any  other,  at  his  difpofitioUi 
<<  (hall  be  taken  from  him  by  warrant  of  four  juftices  of  peace  at 
«<  their  general  or  quarter  feflions,  (except  fuch  neceiTary  weapons 
<f  as  (hall  be  allowed  him  by  the  faid  four  juftices  for  the  defence 
<'  of  his  perfon  or  houfe,}  and  that  the  faid  armour,  Isfc.  fo  taken, 
<<  (hall  be  kept  at  the  cofts  of  fuch  recufants  in  fuch  place  as  the 
<f  faid  four  juftices  at  their  faid  fefEons  (hall  appoint ;  aad  that 
<'  if  any  fuch  recufant,  having  fuch  armour,  k^e.  or  if  any  other 
<<  perfon  who  (hall  have  any  fuch  armour,  \ic.  to  the  ufe  of  fuch 
<<  recufant,  (hall  refufe  to  difcover  to  the  (aid  juftices,  or  any  of 
<*  them,  what  arinour  he  hath,  or  (hall  let  or  hinder  the  delivery 
'<  thereof  to  any  of  the  faid  juftices,  or  tor  any  other  perfon  au« 
<<  thorized  by  their  warrant  tp  take  the  fame  $  that  then  every 
^<  perfon  fo  ofiending  (hall  forfeit  his  faid  armour,  isfc.  and  alfo 
•<*  be  imprifoned  for  three  months  without  bail,  by  warrant  from 
<<  any  juftice  of  peace  of  fuch  county.  And  it  is  further  enad- 
<<  ad,;  that  notwithftanding  the  taking  away  fuch  armour,  CsV.  yet 
^  fuch  recufant  (hall  be  charged  with  the  maintaining  of  the  fame, 
^<  and  with  the  providing  of  a  horfe,  He*  in  fuch  fort  as  others  of 
«  his  majcfty's  fubjefts.'! 

4.  From  coming  fvithin  ten  Miles  of  London. 

By  the  3  Jac.  I.  c.  5.  $  4,  5.  it  is  enaAed,  "  That  no  popiih  xe- 
'*  cufanf,  &c.  (hall  remsun  within  the  compafs  of  ten  miles  of 

*'  London^  under  pain  of  100  /•  except  fuch  pcrfons  as  at  the  time 

=       •-•••••••  «  of 


*<  of  tbe  faid  ad  did  ufe  fome  trade,  myftexy,  or  manual  occupa- 
^*  tion  in  London^  &c.  and  fudi  as  flittH  have  their  only  dwelling 
^  in  LoaJou^  &c, 

3,  Of  t]ie  ForSeitares  they  are  liable  to ;  And  herein^ 

* 

!•  Thai  of  two  ^arU  of  a  Jointure  or  Dower. 

By  the  3  Jac.  x.  r.  5.  J  10.  it  is  cnafted,  «<  That  every  maf-» 
•*  ricd  woman,  being  a  popifli  recufant  convifl:,  (her  hufband  not 
<*  ftanding  convi&ed  of  popiih  recufancy,}  who  fliall  not  conform 
'<  herfelf  and  remain  conformed,  but  fliall  forbear -to  repair  to 
^  fome  church  or  ufuai  place  of  common  prayer,  and  there  to 
<^  hear  divine  fervice  and  fermon,  if  any  then  be,  and  receive  the 
*'  facrament  of  the  Lord's  Supper,  according  to  the  laws  of  this 
'*  realm^  within  one  year  fiext  before  the  death  of  her  faid  huf- 
f^  band,  fliall  forfeit  to  the  king  the  profits  of  two  parts  of  her 
*<  jointure  and  dower  of  any  hereditaments  of  her  faid  huf? 
•«  band,**  l^c. 

^  That  of  20 1.  for  not  receiving  the  Sacrament  yearly  after  Coh^ 

formity 

By  the  3  Jac.  i.  c.  5.  §  i,  a,  3.  it  is  enafted,  **  That  if  any 
**  popifli  recufant  convidi  who  hath  conformed  himfelf  to  the 
"  church,  l^c.  fliall  not  receive  the  facrament  in  his  own  parifli- 
"  church,  {5"r.  within  one  year  after  his  conformity,  he  fliall  for- 
*'  feit  20  A  and  for  the  fecond  year  40  /.  and  for  every  year  ^ftcr 
^6<^ir^c, 

I 

3.  That  of  100 1.  for  an  unlawful  Marriage^ 

By  the  3  Jac.  z,  r.  5.  $  13.  it  is  enadied,  *'  That  every  popifh 
*^' recufant  convi£):,  who  fliall  be  married  to  a  woman  wno  is  no 
'^  inheritrix,  otherwife  than  according  to  the  church  of  England^ 
••fliall  forfeit  100/.'' 

4»  That  of  lool.  for  an  Omijjfon  of  lawful  Baptifm. 

By  the  3  7<>^«  i*  c.  5.  ^  14.  it  is  enad^ed,  '<  That  every  popiih 
•'  recufant  (hall,  within  one  month  after  the  birth  of  his  child^ 
*^  caufe  the  fame  to  be  baptized  by  9  lawful  minifler  according  to 
^^  the  laws  of  this  realm,  in  the  open  church  of  the  fame  parifli 
*'  where  the  child  fliall  be  born,  or  in  fome  other  church  near 
*^  adjoining,  or  chapel  where  baptifm  is  ufually  adminiftered ;  or^ 
"  if  by  infirmity  of  the  child  it  cannot  be  brought  to  fuch  place^ 
'^  then  the  fame  fliall  within  th<  time  aforefaid  be  baptized  by  the 
^*  lawful  minifter  of  any  of  the  faid  pariflies  or  places  aforefaid ; 
*'  upon  pain  that  the  father  of  fuch  child,  if  he  be  living,  by  the 
^  fpace  of  one  month  next  after  the  birth  of  fuch  child,  or  if  he 
.  '^  be  dead  within  the  faid  month,  then  the  mother  of  fuch  child 
?  Qiall  for  every  fuch  offence  forfeit  ^QO  /."  4sfc, 

S  4  5,  Thai         -^ 


5.  Tlai  ff  2oh  fir  an  unlawful  Burial* 

5  JSk.  I.  r.j.  f  15.  it  b  cnaded,  '<  That  if  any  popUh 

\aag  CTcommonicate,  ihall  be  buried  in  any  other 

the  dmrdi  or  church-jrard,  or  not  according  to 

of  tUs  icafan,  the  executors,  is^c.  of  fuch  recufant 

Ae  Cmic,  or  the  partj  that  caufiBdi  him  to  be  fo  bu* 


they  are  fubje^l  to :  And  herein, 

he  fiarcbed  fir  Reliqws^  whether  they  be 
MteM  er  JvoMen* 

Td^  dUb  fKpoie  k  k  cnaaed  by  the  3  7/ir.  I.  r.  5.  $  26.  <^  That 
^  1^;^  >  «  jBT  two  j«ftkcs  of  peace,  and  all  mayors,  bailifFs,  and  chief 
^^«        «  ,  grpii  oi  ritin  and  towns  corporate  in  their  refpedive  jurif- 

sarch  the  hoofe  and  lodgings  of  every  popi^i 

for  popilh  books  and  reliques,  and  that  if  any 

pifiures,  or  fuch  like  popifh  relique,  or  any 

be  femd  in  the  cuftody  of  fuch  perfon,  as  in  the 

of  dc  bSA  juftices,  fsfc.  ihall  be  unmeet  for  him  or 

Oic  or  life,  it  (hall  be  defaced  oy  burnt,  if  it  be  meet 

«  «»beb«Mt»  and  if  it  be  a  crucifix,  or  other  relique  of  ai\y 

*  Km^  tiK  £uDe  flaO  be  defaced  at  ^e  general  quarter  fef&ona 

«  tt  d^  CB«i<y  whort  h  ihall  be  found,  and  then  reftored  to  tl^ye 


iiteok 


t«  J^  At  if  W^mmh  ^^  married,  that  tbej  may  be  committed^ 

To  dM  pwpcfe  it  is  enaaed  by  the  7 7^.  i.c.6.  $28.  <<That 
«i  j£  ^Y  sKUtkd  woman,  bdng  a  popiih  recufant  convifi,  ihaU  not 
>*  ^  ^     «i  wij^Lta  ^loe  moaths  after  her  co^viAion  conform  herfelf,  ai^ 


«  itV^  ^  cfaoich  and  receive  ^e  lacrament,  ^c.  the  may  be 
«  CMkmktcd  to  prifon  by  one  of  the  privy  council,  or  by  the 
M  b*ihop>  if  fte  be  a  banmefs ;  or  if  under  that  degree,  by  juftices 
^  9i  p(«ce»  whereof  one  to  be  of  the  quorum,  there  to  remain  till 
m  Ibe  peHbnn,  fstc.  unlefs  the  hufband  will  pay  to  the  king  ten 
^  pomitt  ft^month  for  her  ofience,  or  elfe  the  third  part  of  aU  hi^ 
^  mSTtf^*  at  the  choice  of  the  huiband/'  (sfc, 

(B)  Of  the  Ofience  of  not  making  a  Declaratioti 
againft  Popery,  and  the  Reftraints  it  fubjeas  the 
raides  to :  And  herein, 

I.  From  fitting  in  Parliament. 

,  ■    ,    .  .  . 

»  T  tfce  30  Car.  2.  Jot.  2.  c.  i.  it  is  cnaacd,  5*  That  no  peer 
iJ  w  (haU  tote  or  make  his  prox?  in  the  Houfe  of  Peers,  or  (it 
^  dMit  diiriM  any  debate ;  and  that  lip  member  of  the  Houfe  of 

*«  Commona 
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*'  Comnontf  (hall  vote  or  fit  there  during  any  debate  after  tte 
'  ^*  Speaker  is  chofen,  until  fuch  peer  or  member  (haU  take  the 
I  ^  oaths  of  allegiance  and  fupremacy 9  and  make  a  declaration  of 
^  his  belief  that  there  is  no  tranfubftalitiation  in  the  facrament  of 
^  the  Lord's  Supper,  and  that  the  invocation  or  adoration  of  the 
ff  Virgin  Mary^  or  any  other  faint,  and  the  facrifice  of  the  mafs, 
9^  as  they  are  now  ufed  in  the  church  of  Rame^  are  fuperftitious 
^  and  idolatrous,  ifc.^  on  pain  that  every  fuch  offender  iball  be 
^  adjudged  a  popifli  recu&nt  convift,  and  difabled  to  hold  or 
^  execute  any  office,  fs^c,  or  from  thenceforth  to  fit  or  vote  in 
^  either  houle  of  parliament,  to  fue  in  law  or  equity,  or  to  be 
^  guardian,  executor,  or  adminiftratpr,  or  capable  of  any  legacy 
^  or  deed  of  eift,  and  ihall  fprfeit  for  every  oflfence  j;oo/." 

2.  Holding  a  Place  at  Court. 

By  the  30  dr.  2.  ^at.  2.   $9.  12,  13.  it  is  enaflcd,  "  That  rrheliftii 
^  e?ery  perfon  who  (hall  be  a  fworn  fcrvant  to  the  king  fliall  take  ™j*"  ^^* 
^  the  uid  oaths,  and  fubfcribe  the  faid  declaration  in  Chancery  of  Ctmt 
t*  the  ne^t  term  after  he  (hall  be  fo  fworn  a  fervant,  (5V. ;  and  Britain  ani 
f*  that  if  apy  fuch  perfon  neglcfting  fo  to  do  fhall  advifedly  come  J^^,'2? 
^  into  or  reniain  in  the  prefence  of  the  king  or  queen,  or  (hall  the  riouic 
^  come  into  the  court  or  houfe  where  they  are,  or  either  of  them  o^  Com- 
^  refide,  he  (hall  fufier  all  the  penalties  exprefied  in  the  forgoing  "^^,^ 
fe£tion;    unlefs  fuch  perfon   coming  into   the   king's   pre-  ■lountioB. 
fence,  bfcm  (hall  firft  have  licence  fo  to  do  b v  warrant  under  «>  ^a  the 
the  hands  and  feals  of  fix  privy  counfellours,  oy  order  of  the  ^ufi^ 
prhy  council,  upon  fome  urgent  occafion  therein  to  be  ex-  convia^ 
l^efled^  ]nrhlch  licence  (t^ll  not  exceed  ten  days,  and  (hall  be  ^^^^^'^ 
firft  fiin],  55V.  in  the  petty-bag  ofljcc  fpr  any  body  to  view  with-  ^lifeji" int» 
out  fee,  C9V. ;  and  no  per^n  jtp  bp  lipepfed  fpr  ^bove  thirty  «rreinamia 
days  in  one  year.''  -    thekin|« 

^  IB  tbe  iike  pcniltirt.    Bat  tfak  claufe  Ii  rrpaU^  at  to  pecft  of  Oitit  Britain  aod  Irclaad  bf 
31 G.  3.  €•  32.  §  ao.  who  ihaU  take  the  oaihi  therein  appointed. J 

3*  From  living  within  ten  Miles  of  London* 

By  the  I  JT.  esr  jif .  cji.  k  is  enafted,  "  That  every  juftice  of  [Repealed 
*  peace  in  London  and  Jrejtminjler^  and  within  ten  miles  thereof,  J^  3^«  G- > 
f  ftall  caufe  to  be  arrefted  and  brought  before  him  all  reputed  as  fo  perTom 
papifts,  (except  foreigners^  being  merchants  or  menial  fervants  taking  the 
to  fome  ambafladour  or  publick  agent,  and  except  all  fuch  as  f^'^'^jj^ 
ufed  (bme  trade,  myftery>  or  fome  manual  occupation  at  the  cd.] 
time  of  the  faid  a£l,  in  London^  Sec.  and  alfo  except  all  fuch  per- 

Efobs  as  had  their  dwelling  in  London^  &c.  within  fix  months 
before  the  thirteenth  of  February  1688,  and  no  dwelling  elfe- 
^  where,  and  certified  their  names  to  the  feffions  before  the  firit 
f^Aitgufi  1689,)  ^^'^  ^^^  every  fuch  juftice  (hall  tender  the 
f  fcid  declaration  to  «?very  fuch  perCbn  \  and  that  every  fuch  per- 
t  ^  refufing  the  fame,  and  afterwards  remaining  in  Lond^n^  &c. 

«c  or 


to  tbe  KiBif 
feAont,  as  lui 


ctrd,  «  That  any  two  juJlkfl 

er  :bc  iaid  dcdantioa  to  aa 

j:^or  idpoft,  or  hare  infbnnatio 

isj^eced  QD  be  faca  i  and  that  do  foe 

EC  r^aVing  aad  fobfcribiiig  the  fai 

c  bcijic  the  uid  jofbccs  upon  » 

c  ii  :Lici2  xbodc,  by  one  authorize 

kaxic»  di  fecaa  c£  the  uid  juftkes,  flu 

Tmninmr^,  ac  icde  abore  the  Talne  of  3 

ynfemnr^  xr  tl  ^  pefe&a  of  any  odier  perfon  j 

135^  -hsu  lUiTL  aaer&TT  vcapQoi  as  fliall  be  a]lov< 

!  nBztfT  jr^ficns  iir  :33e  &fmcg  of  his  hoaie  or  ut 

mx  mv  rver  uitics  if  jcjce,  by  warrant  under  dM 

!>  srr  auhur-iar  isr  periocs  in  the  day-tini 

tr  2;:.  a'-^rr-^a  n  .ne  rrnifrHTitt  or  his  deputy^  or  tithin] 


«       /  *    —    — — —1 

!v  7  tsirr:  xi  ul  .uia  smsi.  ^r.  and  horfcs,  and  feize  the 
xr^ '  ^r :  aK  nac  i&e  "iDd  jaftioes  (hall  deliver  d 
j«u.  xsasssBtiasr  x^  tse  as:  qaaitcr  feflions  in  opi 
-^  T-L:r,  .asL  ra^  ^■jjL.'cg  lad  mre^a^  if^.  or  fliail  be  aiding 
-^  ?n  pn^.r.:-^^  srr  nca  ams  ar  iiris,  ihaU  be  committed 
■*  rtr  rrrrrr^n  j:^:  nr  -«ainnir  imiisr  :3i*  hands  and  feals  of  a] 
-*  ^-r  u.-'.r?  i  -^tks^  am  itlir  iosc  adde  the  valoe;  ai 
■*    :-i  i».rc  «-  •-  ^..L-re^arr  iurtsas  bt  anamairition,  fe  asti 

*  rae  ^r^i    *    t;.£iru«  iciil  oswe  Ae  fxli  valne  thereof^  to  I 

*  .^=rt=a.  r   Den  mr  iie  xiEunsi.  crV—  aad  that  fadi  refufers 

r=xr^s^  .S&  JTitd  !te  jidJkmgui  whenever  tiai 


«     -^«a^       .. 


i?^!3c*  li  Frocjcdag  or  Profdiing  tl: 
BLd^^a :  And  herein. 


C&:=c:  ^  i:i«r!g  cr  heani^  Ma&  or  other  Popi 


,.  *     ^  ^  r^  ^  £jfc.  ^  :.  i  ^  ic  is  esaded^  **  That  every 

««o^'  i  .i=uL  ^T  cc  ts£  satt^  being  thereof  lawfully  coovi^ 


i^is,  and  be  committed  to  prifbn 

r:^^^  :^ert  :o  rexan  by  the  ipace  of  one  year,  ai 
lacsLv^  i^  h(  hate  paid  the  iaid  fom  of  two  hundn 
'ru.^<c^^  s%c  ^^  ever  pcdbo  who  ihall  willingly  hear  nui 

handled  nurks^  and  ^fier  a  yea: 


a:i 


I 


Alt)  it  19  isnaAed  by  the  ii  (^  12  /T.  3.  c. 4.  *^  7?bat  every  [RtpeafeA 
pciibn  whp  (hall  apprehend  any  pop^fli  bifliop,  prieft^  or  Jefuit,  ^^ '^  ^*  3* 
aad  profecqte  him  to  convi£lion  for  faying  mafs^  or  exercifinf^  to  popiih 
aojr  other  part  of  the  funfiion  of  a  popifli  bifliop  or  prieft,  (ball  biOiops,  &c« 
recdve  100/.    ^f  the  (beriff^    and  thfit    every  fuch    popi(h  [J^°5»a*^ 
bi(hop,  &r.  (exQepty  being  a  foreigner!  he  be  entered  in  the  appointed 
fecretary's  oflSce,  and  officiate  only  in  the  houfe  of  a  foreign  before  tbef 
miniftcr,)  (hall  be  adjudged  to  perpetual  imprifonment."  S^nawlre- 

head^dy  or  any  profecucion  conuneaced  againft  dienuj 

?.•  Of  giving  or  receiving  Popifii  Education* 

To  this  purpofe  there  are  feveral  ftatutes,  and  iirft  by  the 
W.  I.  c.  4.  $  6,  7*  it  is  ena£led>  <<  That  if  any  perfon  or  per-' 
(bos  under  the  kmg's  obedience  (hall  go  or  fend,  or  caufe  to  be 
fe&t,  any  child,  or  any  other  perfon  under  their  or  any  of  their 
memment^  beyond  the  feas  out  of  the  king's  obedience,  to  the 
Sitmt  to  enter  into,  or  refide  ip,  or  repair  to,  any  college,  i*fc* 
'«f  any  popi(h  order,  profe(£on,  or  calling,  to  be  inftrudiedy 
uaded,  or  ftrengthcned  in  ^e  popi(b  religion,  or  in  any 
to  profe(s  the  fame ;  every  fuch  perfon  fo  fending  fuch 
diild,  &V.  (hall  forfeit  100  /•  ^  and  every  fuch  perfon  fo  paffing 
or  being  fent,  &r.  (hall  in  refpe£t  of  him  or  herfelf  only,  and 
not  m  refpe£l  of  any  of  his  heirs  or  pofterity,  be  difabled  to 
nheiit,  puTchaCe,  take,  have,  or  emoy  anv  profits,  heredita* 
moits,  chattels,  debts,  {egacies,  or  (urns  of  mooey,  ^c.  what* 
ioever }  and  that  all  eftates,  terms,  and  other  int^rcfts  whatfo- 
eicr  to  be  made,  fuffered,  or  done,  to  the  ufe  or  behoof  of  any 
foch  perfon,  or  upon  any  truft  or  confidence,  ipediately  or  im- 
incdiately,  to  or  for  the  benefit  or  relief  of  apy  fuch  perform 
ftaH  be  utterly  void.*^ 

Jbd  it  is  further  ena&ed  by  3  Jac.  I.  c.  5.  §  16,  *<  That  U  Keb.a6|«; 
the  children  of  any  fubje£l  within  the  realm  (the  faid  children 
not  being  foldiers,  mariners,  merchants,  or  their  apprentice's,  or 
bclor^)  (hall  be  fent  or  go  beyond  fea  to  prevent  their  good 
education  in  England^  or  for  any  other  caufe,  without  the  li- 
cence of  the  king  or  fix  of  his  privy  council,  (whereof  the  prin- 
cipal fecrctary  to  be  one,)  under  their  hands  and  (eals ;  that  the(i  -.v 
every  fuch  child  (hall  take  no  benefit  by  any  gift,  conveyance,  ^ 
defcent,  devife,  or  otherwife,  of  or  to  any  hereditament  or  chat- 
tel, till  fuch  clidld  being  of  the  age  of  eighteen  years,  or  abovo^ 
take  the  oath  therein  mentioned  before  fome  judice  of  peace 
M  the  county,  liberty,  limit,  where  the  parent  of  fuch  child  did 
and  (hall  inhabit ;  and  that  in  the  mean  time  the  next  of  kin  to 
vich  child,  who  (hall  be  no  popifb  recufant,  (hall  have  the  faid 
icieditaments,  ^c.  fo  given,  Is^c.  until  fuch  child  (hall  con- 
abrm,  l^c.  and  take  the  faid  oath,  and  receive  the  facrament ; 
and  after  fuch  conformity,  Isfe*  he  who  hadi  received  the  profits 
of  the  faid  hereditaments  (hall  account  for  the  fame,  and  in 
<ieafonable  time  make  payment  thereof,  and  reftore  the  value  of 

<«  the 
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^^  the  faid  goods,  bfc. ;  and  that  whoever  (ball  fend  fuch  child 
«  over  feas  (hall  forfeit  loo/.,  which  by  ii  £^  12  WT.  3.  r.  4. 
<<  $  6.  ihall  be  to  the  fole  ufc  and  benefit  of  the  perfon  who  ibaQ 
•«  difcover  the  offence." 

Alfo  it  is  ena£ted  by  3  Car.  i.  r.  2.   **  That  if  any  perfon  un- 

•*  dcr  the  obedience  of  the  king  (hall  go,  or  fliall  convey  or  fend, 

**  or  caufe  to  be  fcnt  or  conveyed,  any  perfon  out  of  the  king's 

<<  dominions  into  any  parts  beyond  the  feas,  out  of  the  king's  obe- 

^  dience,  to  the  intent  to  enter  into  or  be  refident,  or  trained  up 

<*  in  any  priory,  abbey,  nunnery,  popifh  univetfity,  college,  or 

*<  fchooi,  or  houfe  of  Jefuits,  prieds,  or  in  a  private  popiih  fisi- 

^«  mily,  and  (hall  be  there  by  any  popi(h  perfon  inftruded,  pcr- 

'^  fuaded,  or  ftrengthened  in  the  popiih  religion,  in  any  fort  to 

•*  profefs  the  fame ;  or  (hall  convey  or  fend,  or  caufe  to  be  con- 

*^  veyed  or  fent,  any  thing  towards  the  maintenance  of  any  perfon 

^'  fo  going  or  fent,  and  trained  and  inilruded  as  is  aforefaid,  or 

<*  under  the  colour  of  any  charity  towards  the  relief  of  any 

**  priory,  (sfc.  or  religious  houfe  whatfoever;  every  perfon  fo 

•*  fending,  Wr.  any  fuch  perfon  or  thing,  and  every  perfon  pading 

•*  or  fent,  being  thereof  convified,  £5*r.  fliall  be  difabled  to  pn3(c- 

<<  cute  any  fuit  in  law  or  equity,  er  to  be  executor  or  adminiftrator 

*«  to  any  perfon,  or  capable  of  any  legacy  or  deed  of  gift,  or  to  bear 

^<  any  office  within  the  realm  ;  and  (hall  forfeit  all  his  goods  and 

*^  chattels,  and  (hall  forfeit  all  his  hereditaments,  offices,  and 

**  eftates  of  freehold,  during  his  life." 

Hob.  73.  In  the  con(lru£lion  of  the  3  Jac.  i.  r.  5.  it  hath  been  hoMen, 

74'  ^J^    that  if  E.  jT.,  being  the  king's  ward  of  lands  holden  of  the  king  by 

v<y*ccare.    knights-fervice  in  chief,  die  the  king's  ward,  and  it  be  found  that 

A.  and  B,  are  his  fillers  and  heirs,  both  of  full  age,  and  that  A4. 

in  the  lifetime  of  her  brother  departed  this  realm  contrary  to  this 

(latute,  and  is  a  nun  profeffcd  -j  the  king  may  retain  ji*s  moiety 

in  his  own  hands  till  (he,  according  to  the  i  Eliz.  c.  i.  take  the 

•  yr/f         oath  of  fupremacy  •  required  on  fuing  out  livery ;  for  the  words 

iTofan'd''  ^^  ^^^  fl:atute  3  Jac.  i .  f.  5.  are,  Jhall  take  no  benefit  hx  defcenty  &c. 

%7  £iiz«        not  that  the  party  (hould  not  take  by  defcent ;  and  therefore  the 

<.  12.  eftate  does  not  veft  abfolutely  in  B.  the  filter  and  next  heir,  bat 

her  right  is  to  the  rents  and  profits  during  the  non-conformity  of 

her  fifter,  for  which  in  cafe  of  common  lands  (he  might  enter; 

but  in  this  cafe  the  king  is  interefted,  and  is  not  obliged  to  give 

livery  to  the  heir^  till  fuch  time  as  the  oath  of  fupremacy  be 

taken. 

Hob.  74.  So,  if  fuch  an  heir,  being  beyond  fea,  (hould  bargain  and  fell 

frr  Hobait,   y^i^  IznAs  to  a  ftrangcr,  the  bargain  in  fuch  cafe  will  prevent  the 

next  of  kin,  and  the  bargainee  may  take  the  lands  out  of  the  hands 

of  the  next  of  kin,  in  cafe  he  had  entered  ;  for  the  edate  never 

veded  abfolutely  in  fuch  next  of  kin ;  but  in  fuch  cafe  the  king 

may  refufe  to  give  livery  fued  out  on  fuch  bargain  in  the  name  ot 

the  heir,  except  the  heir  himfelf  appears  and  takes  the  oath  of  fu«* 

premacy  in  his  proper  perfon. 

H'n.  C.  Lord  Gerard  in  the  year  1660  ftttlcd  the  eftate  in  queftio^ 

1*  Ann.      j^  ^^  yjj  ^f  himfelf  and  the  heirs  male  of  his  body,  remainder  ta 
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hdrs  male  of  the  body  of  Thomas  firft  Lord  Gerard^  remainder  and  affirmed 
his  own  right  heirs.     Charles  Lord  Gerard^  upon  the  death  of  '"theHouff 
Lord  Gerard  (only  fon  of  the  faid  C.)  without  iflue  male,  Thornby  v* 
1,  claiming  the  eftate  as  heir  male  of  the  body  of  Thomas  Fleetwood/ 
Lord  Gerardy  by  virtue  of  the  faid  limitation  in  the  fettle-  l'""/*^*  ^ 
It;  and  by  virtue  of  this  title  enjoyed  that  eftatc  above  twenty-  Hamilioa'a 
>  yearsi  and  during  the  time  of  his  enjoyment  fuflFored  feveral  cafe. 
)verie39  and  fettled  the  eftate  upon  his  marriage  in  1689,  and  ^^^'  5'^* 
without  iffue  in  the  year  1707,  leaving  Philip  his  only  brother  ao^'^pi? 
furvivlngy  who  was  heir  male  of  the  body  of  Thomas  firft  124. 
Gnard.     Upon  the  death  of  Lord  Charles^  the  Duchefs  of  f^Jj'J®^ 
Jtm  claimed  the  eftate  as  right  heir  of  C.  Lord  Gerardy  not-  xi|, 
iftanding  the  eftate-tail  limited  to  the  heirs  male  of  the  body 
Ibmashoxd  Gerard  fubfifted  in  Philips  alleging,  that  Lord 
r/r/ and  his  brother  PM//|  being  fent  abroad  and  educated  in 
)tih  feminary,  were  made  fo  utterly  incapable  of  taking  any 
tj  that  (he  had  the  right  of  entry  in  her*     It  was  inHfted  for 
tbtthc  I  jfac.  u  c.  4..  §6.  had  fo  far  difabled  Lord  Charles 
\t  tlje  eftate  by  defcent,  that  the  recovery  fuffered  by  hinx 
Toidi  and  that  the  fame  difability  being  ftill  upon  Philips  and 
being  no  perfon  in  being  who  could  take  the  eftate-tail,  the 
\  as,  heir  at  law,  muft  be  entitled  to  take  at  prefent,  as  if 
[dtate  were  aflually  (pent.     But  it  was  refolved,  that  the  words 
[Ae  ad  being,  that  the  offender  fliall  be  difabled  as  in  refpe£t 
|bimfelf  only,  and  not  in  refpe£t  of  any  of  his  heirs  or  pofterity, 
^inherit,  purchafe,  tsfc^  this  qualifies  and  reftrains  the  difabili- 
ib  that  the  zGt  does  not  extend  beyond  the  perfon  offending, 
^beyond  the  time  of  his  non-conformity ;  fo  that  the  tlQ.  hath 
red  in  the  offender  an  ability  to  inherit,  (sfr.  for  the  benefil/ 
)fterity :  and  this  z€t  having  made  no  application  of  the  pro* 
^uriog  the  difability,  and  this  being  a  penalty  inflicted  for  a 
"    ofeice,  the  king  is  entitled  to  the  penalty.     And  to  create 
oSender  a  total  difability  would  be  very  inconvenient  j  for 
cafe  of  an  inheritance,  it  would  be  difficult  to  know  when 
what  manner  the  heir  ihould  take ;  it  could  not  be  in  the 
fof  the  anceftor,  for  no  man  can  be  heir  of  a  perfon  living; 
if  there  be  a  fon  under  no  difability  who  cannot  take,  it  would 
dy  by  conftru£tion  to  carry  the  eftate  over  his  head  for  the 
it  of  a  remainder-man,  who  was  not  intended  to  take  as  long 
was  any  iflue  of  a  prior  tenant  in  tail ;  and  an  heir  can 
himfelf  only  through  his  anceftors,  and  fuch  as  are  in- 
>le ;  that  this  is  not  like  the  cafe  of  a  monk,  for  in  times  of 
;  he  was  civilly  dead :  the  3  Jac.  i.  r.  5.  gives  the  pernancy 
[the  profits  in  cafes  of  difabilities  to  the  next  of  kin,  that  is  not 
>iih  reculant ;  and  R.  Ow.  was  the  next  proteftant  of  kin  ; 
3  Car.  I.  r,  2.  does  not  repeal  the    I  Jac.  i.  r.  4.  but  was 
K  to  explain,  amend,  and  enforce  it ;  the  i  Jac.  i .  r.  4.  was 
It  how  the  penalties  of  that  a£l  were  to  arife;  the  3  Car.  i. 
w  provided,  that  it  (hall  be  upon  conviftion,  and  exprefsly 
a  a  forfeiture  for  life,  and  a  reftitution  in  cafe  of  confurmity, 
^bich  the  former  ad\  was  filcnt  •,  fo  thai  if  the  former  a£t  were 

to 


to  ht  put  in  execution^  Under  the  explanation  of  3  Car.  i.  cAi 
there  being  no  cohvi£lion  in  the  cafe,  the  Duchefs  could  have  no 
title,  but  the  land  on  convi£lion  would  be  forfeited  for  life,  which 
'  itattft  be  to  the  Ling» 

3.  Of  buying  or  felling  Popifh  Books* 

By  the  3  Jot.  i.  ^'*  5.  .§25.  it  is  enaded,  "  That  no  pcrfon 
*'  (hall  bring  from  beyond  the  feas,  nor  ihall  print,  buy,  or  fell 
*<  any  popiQi  primers,  ladies'  pfalters,  manuals,  rofaries,  popiih 
f<  catechifms,  mifials,  breviaries,  portals,  legends,  and  lives  of 
**  faints,  containing  fuperftitious  matter,  printed  or  written  in 
<^  any  language  whatfoever,  nor  any  other  fuperftirious  books 
**  printed  or  written  in  the  Englijb  tongue,  on  pain  of  forfeiting 
<<  forty  ihillings  for  every  book,  is^c.  and  die  books  to  be 
««  burnt/* 

4*  Of  keeping  School. 

[Repealed         By  1 1  &*  12  7F.  3.  r.  4.  §3.  it  is  cnafted,  "  That  if  any  pa* 

by  3xG.  3*  cc  ^\{^^  q^  perfon  making  profefEon  of  thd  popiih  religion,  fhall 

Mto'per'^'  "  ^^  convift  of  keeping  fchool,  or  taking  upon  themselves  the 

ibnt  taking  '<  education  or  government,  or  boarding  of  youth,  in  any  place 

^d?^'  "  within  the  realm  or  the  dominions  thereunto  belongings  they 

ftribiDg  the  **  fl^^U  ^  adjudged  to  perpetual  imprifonment'* 

declaration  therein  appointed.  Roman  Catholicks,  however,  are  reftrained  from  holding  the  iBafier« 
ihip  of  any  college  or  fchool  of  royal  foundation,  or  of  any  endowed  college  or  (chool,  and  finom  keep- 
ing  a  fchool  in  either  of  the  imiferfitiet :  neither  is  any  cathoUck  fchool-mafter  to  educate  in  hie  fchool 
the  child  of  any  proteftant  father ;  nor  ii  any  fcbool-mafter  or  miftrefs  to  keep  a  fchool  until  hit  or  het 
name  ihall  have  been  regiftered  at  the  quarter  or  general  fcffions  of  the  peace  for  the  county,  divifioD,  or 
fhMc  whereia  foch  fchool  ihall  be  iituated,  by  the  clerk  of  the  pejce«  |  14,  I5>  16.  J 

c.  bf  withholding  a  competent  Maintenance  from  a  Proteftant 

Child. 

By  the  1 1  &  12  JF.  3.  r.  4*  it  is  enadred,  <^  That  if  any  popiti 
*^  parent,  in  order  to  compel  a  proteftant  child  to  a  change  of  re-ft 
«<  ligion,  (hall  refufe  to  allow  fuch  child  a  fufficient  maintenance^ 
'<  fuitable  to  the  degree  and  ability  of  fuch  parent,  and  to  the  age 
'*  and  education  of  fuch  child,  the  Lord  Chancellour  upon  coin<^ 
*<  plaint  may  make  fuch  order  therein  as  ihall  be  agreeable  to  thfi 
«  intent  of  the  faid  aft/' 

6*  Of  the  Difability  of  thofe  profeQing  the  Popifh  Religion 

prefent  to  a  Church*. 

Prwedenu  By  the  3  Jac,  I,  c,  5.  $  18, 19,  20,  21.  popiQi  rccufauts  cot 
4>f  a  tide  vidi  are  difabled  to  prefent  to  a  church ;  and  by  tl^e  iVt.i^  Jt 
Seie^fta-  ^  ^*  ^^*  ^^^  difability  is  extended  to  perfons  refuling  to  make  tl 

dectaratii 

[*  Thif  dTiability  from  prefenttng  to  advowfons  is  not  taken  away  by  any  of  the  zCts  which  b] 
been  paifed  in  favour  of  the  Cathollcks  \  and  it  if  complained  of  ai  a  hardihip  peculiar  to  tliem,  aU  otl 
Don-cottformiftfl,  even  Jews,  having  the  tfiill  eDJoyment  of  the  right  of  preieatatioA.    See  Mr.  Bat« 


^ledantion  againfl  popery,  mentioned  in  30  Car.  2.  JIat.  2.  and  tntei* 
*)r the feid  ftatute  i  JF.  isTM.  c.  26.  $4-  it  is  enaftcd,  "  That  \];^^}^ 
P*  if  the  trafteei  mortgagee,  or  grantee  of  any  avoidance,  whereof  ^/A  3  Ur. 
I*  Aetruft  fhall  be  for  any  popi(h  recufant  convid,  (hall  prefent  33^-  \j^tH* 

*  without  giving  notice  ill  writing  of  the  avoidance  to  the  liril'-  "'^^ 
**  vcdity,  ^r.  within  diree  mondis  after  the  avoidance,  he  for« 
wfcits  5oo/.'» 

And  by  the  12  Ann*  c,  14.  this  difability  is  extended  to  all  per* 
IS  making  profefSon  of  the  popifli  religion ;  to  which  purpofe  it 
cnaftcdi  «*  That  every  papift  or  perfon  maldng  profdlion  of 
the  popifli' religion,  f^c.  and  every  mortgagee,  truftee,  or  per- 
fon any  ways  intrufted  by  or  for  fuch  papift,  tfr.  with  or  with* 
oat  writing,  (hall  be  difabled  to  prefent  to  any  benefice,  fchool, 
or  hofpital,  £^r.,  or  to  gra.nt  any  avoidance  of  any  benefice, 
prebend  j  or  eccleGaftical  living,  and  that  in  all  fucn  cafes  the 

*  univerfitics  fiiall  prefent.'* 

Alfo,  by  force  of  the  faid  ftatute,  ^*  The  ordinary  may  tender 

*  the  declaration  againft  tranfubftantiation  to  any  reputed  papiil 
^  making  a  prefentation,  and  upon  a  refufal  to  take  the  fame  the 

prefentation  (hall  be  void:  alfo,  the  ordinary  may  examine 
every  prefent^e  upon  oath,  whether  the  perfon  who  prcfented 
him  be  the  trtie  patron,  or  only  a  truftee ;  and  the  court,  wher6* 
in  a  quare  impedit  (hall  be  brought,  may  in  like  manner  examine 
the  parties^,  and  a  bill  may  be  brought  in  any  court  of  equity  to 
difcover  fuch  fecret  trufts,  (^c.y  and  the  anfwer  of  fuch  perfons, 
apott  any  foch  examination  or  bill,  fiiall  be  good  evidence  againft 
fuch  patron,  in  refped  of  fuch  a  prefentation,  but  not  as  to  any 
other  purpofe.** 

In  the  conftruftion  of  the  3  Jac.  i.  c.$.  the  following  points,  HawtRc. 
lAich  arc  faid  to  be  likcwife  applicable  to  the  iW.is'M.  c.  26.  ^'  '5*  *** 
d  12  Ann*  c.  14.  have  been  holden. 
That  where  a  prcfentmcnt  \%pro  hie  vice  vefted  in  the  univer-  10  Cp.  57* 

,  by  reafon  of  the  patron's  being  a  popiih  recufant  at  the  time  ^* 

en  the  church  became  void,  it  fliali  not  be  devefted  again  by  his 

forming  hin^felf  to  the  church. 
That  fuch  2  patron  is  only  difabled  to  prefent,  and  that  he  con-  Cawl«jr^ 

ics  patron  as  to  all  other  purpofes,  and  therefore  that  he  (hall  *^^ 

firm  the  leafes  of  the  incumbent,  is^c* 
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'tteQoiCo.Ut.  391.  a.'— >Itis  indeed  reinarlcable,'  that  a  pro?ifion  fo  eiTential  to  the  feeurity  of  the 
^jNiHihtnait,  and  to  the  iotegrity  of  the  dodrines  it  maintains,  ihould  be  confined  only  to  onedefcrip'- 
^  of  aaii.«6RloraiJfi«.  To  leave  the  right  of  prefentation  in  the  hands  of  men  who  are  inimical  to 
^  dkurcliy  ity  in  truth,  to  create  an  intereft  in  the  churdi  againll  the  church.  It  has  the  pernicioui 
t^A^cy  toorof  fettrng  the  private  intereih  of  the  individual  in  oppofition  to  the  fuperior  interefti  of  the 
^>vth ;  vid  of  tempting  the  clergy  to  temporize  with  the  errors  of  thofe  to  whom  they  look  up  for 
Rfieraent.  For  is  it  probable,  that  a  bold  and  honeft  seal  for  the  doArines  and  difciplioe  of  oar  eftab- 
■neot  will  recommend  to  a  patron,  who  difTents  from  the  one,  or  difapproves  of  the  other  ?  la 
pre&ttee  of  fuch  a  perfon;  vre  muft  ezpefl  either  a  cold  friend,  or  a  fecret  enemy  to  our 
ch :  one,  who  can  be  filent,  where  he  ought  to  objed ;  paffive,  when  he  oogfat  to  reftft  ^  or,  one 
phocan  fubfcribc  to  do^rines  he  deems  erroneous,  and  can  pledge  himfelf  to  the  maintenance  of  a  fyf- 
•tei  it  is  bis  wiih  to  fubvert.  By  this  means,  the  efted  of  (hjfe  prnviiions  which  have  been  eftabli/hed 
w  fecuring  an  orthodox  clergy,  and  which,  it  is  urged,  render  it  unnccciTafy  to  lay  diffenteri 
^Aer  any  rcftridion  in  this  refpe£(,  will  in  a  greJt  ir.eafure  be  done  away  :  it  is  to  little  purpo(ft  to  infift 
>  Jpa  a  profel&on  of  coDformit/i  if  we  allow  a  tempLaiioa  to  fcliilin  ;  t«  cxiGt  a  vow  of  chatty,  if  we 

6  That 


Jon.  i9«2o.  That  fuch  a  perfon,  by  being  difabled  to  grant  an  avoidance^  i^ 
no  way  hindered  from  granting  the  advowfon  itfelf  in  fee^  or  tov 
life  or  years,  honffidey  and  for  good  confideration*  , 

Hob.  126*  That  if  an  advowfon  or  avoidance  belonging  to  fuch  a  per(ba 
winch, 7,  come  into  the  king's  hands  by  reafon  of  an  outlawry  or  con- 
iioor,  372.  virion  of  recufancy,  ^c.^  the  king,  and  not  the  uniyerfity,  (hall 
Jon.  ao.      prefent. 

On  the  ftatute  I2  Ann.  c.  14.  it  was  refolved  by  my  Lord 

Chancelloilr  Talbot j  in  the  cafe  of  Mr.  Bretty  who  was  prefented 

by  the  univerfity  of  Oxford  to  a  living  belonging  to  Mr.  Fitzberb^rt 

of  Swinerton  in  Stafford/hire,  that  a  bill  founded  on  this  ftatute 

cannot  be  for  relief,  but  only  for  a  difcovery. 

CocuDgton        [So,  it  hath  been  refolved  upon  the  fame  ftatute,  that  it  doth 

^'1^^^^^*  not  make  the  whole  truft  void,  but  pnly  the  turn  upon  an  avoid* 

^       *^^'  ance,  fo  that  if  the  party  conforms  before  any  avoidance  hap« 

pens,  nothing  can  ve(l  in  the  univerGties.3 

By  the  1 1 G.  2.  c.  1 7.,  reciting  the  3  Jac.  i.  c.  5.  and  iW.bf  M. 
r.  26.,  and  that  whereas  for  the  better  difcovery  of  all  fecret  trufta 
and  fraudulent  conveyances  made  by  papifts,  or  perfons  making 
profefiion  of  the  popiQi  religion,  of  their  advowfons  and  right  of 
prefentation,  nomination,  and  donation  to  any  benefices  or  eccle* 
(iaftical  livings,  ieveral  provifions  were  made  by  the  a£l  12  jinn* 
c,  14.  which  have  been  fraudulently  evaded  by  perfons  obtaining 
from  fuch  papifts,  without  a  full  and  valuable  confideration,  grants 
of  fuch  advowfons,  and  right  of  prefentation,  nomination,  and  do- 
nation, upon  confidence  only  that  fuch  grantees  will,  at  the  re« 
queft  of  fuch  papifts,  prefent  to  fuch  benefices  or  ecclefiaftical 
livings  clerks  nominated  by  fuch  papifts,  who  have  been  prefented 
accordingly,  contrary  to  the  true  intent  and  meaning  of  the  faid 
a£):,  and  to  the  great  hurt  of  the  prot^ftant  intereft  of  this  kin|^ 
dom ;  it  is  therefore  ena£ted,  *^  That  every  grant  to  be  made  from 
*^  and  after  the  6tli  day  of  ^^^  ^13^>  of  any  advowfon  or  right 
'^  of  prefentation,  collation,  nomination,  or  donation  of  or  to  any 
'*  benefice,  prebend,  or  ecclefiaftical  living,  fchool,  hofpital,  or  do* 
''  native,  and  every  grant  of  any  avoidance  thereof  by  any  papift,, 
or  perfon  making  profefiion  of  the  popiih  religion,  or  any  mort- 
gagee, truftee,  or  perfon  any  waysjntrufted  dire£lly  or  indire^b* 
ly,  mediately  or  immediately,  by  or  for  any  fuch  paplft,  or  perfon 
making  profefiion  of  the  popifii  religion,  whether  fuch  truft  be 
'<  declared  in  writing  or  not,  fliall  be  null  and  void ;  unlefs  fuch 
**  grant  fliall  be  made  bondjidey  and  for  a  full  and  valuable  confi- 
**  deration,  to  and  for  a  proteftant  purchafer,  and  merely  and  only 
^'  for  the  benefit  of  a  proteftant ;  and  that  every  fuch  grantee,  or 
**  perfon  claiming  under  any  fuch  grant,  fliall  be  deemed  to  be  a 
'<  truftee  for  a  papift,  or  perfon  profefling  the  popifli  religion,  as 
'c  aforefaid,  within  the  true  intent  and  meaning  of  the  faid  a£t  ; 
**  and  that  all  fuch  grantee$,or  perfons  claiming  under  fuch  grants^ 
<*  and  their  prefentees,  fliall  be  compelled  to  make  fuch  difcovery 
^<  relating  to  fuch  grants-and  prefentations  made  thereupon,  and 
*^  by  fuch  methods  as  in  and  by  the  faid  a£^  12  Ann.  c.  14.  are 
*^  directed  in  the  cafe  of  truftccs  of  papifts^  or  perfons  profefling 


papi^a  ant)  PopiQ)  Becufant?.  273 

«  the*  popi(b  religion,  and  that  every  devife  to  be  made  from  and 
*'  after  the  faid  fixth  of  May  by  any  papift,  or  perfon  profelHng 
*'  the  popiOi  religion,  of  any  fuch  advowfon  or  right  of  prefcnta- 
^  tion,  collation,  nomination,  or  donation,  or  any  fuch  avoidance, 
*'  with  intent  to  fecure  the  benefit  thereof  to  the  heirs  or  family  of 
^*  fuch  papift  ov  perfon  profelling  the  popifli  religion,  fliall  be  null 
^  and  void,  and  that  all  fuch  devifees  and  their  prefentees  (hall 
*<  in  like  manner,  and  by  fuch  methods,  be  compelled  to  difcover 
'^  whether,  to  the  beft  of  their  knowledge  and  belief,  fuch  devifes 
*^  were  not  made  with  the  faid  intent." 

7.  Of  their  Difability  to  putchafe« 

The  ftatutes  relating  to  eftates  conveyed  by  or  to  papifts,  and 
the  difabilities  they  are  under  to  take  by  purchafe,  i^c.  are  the 
II  tf  12  H^,  3.  r.4.  3  G.  1.  r.  18.  and  ii  G.  2.  r.  17. 

By  the  1 1  (sT  12  JT.  3.  r.  4.  it  is  enaftcd,  "  That  from  and  after  ix  &  i» 
"  the  29th  day  of  September^  which  (hall  be  in  the  year  of  our  ^^^'  J^4» 
'^  Lord  1700,  if  any  perfon  educated  in  the  popi(h  religion,  or  by  18  0.3. 
^  profefling  the  fame,  (hall  not,  within  (ix  months  after  he  or  (he  c.6o.  ssm 
"  (hall  attain  the  age  of  eighteen  years,  take  the  oaths  of  alle-  ■"  ^^ 
^'  glance  and  fupremacy,  and  alfo  fubfcnbe  the  declaration  let  prQfefflng 
'<  down  and  exprefled  in  an  a£l  of  parliament  made  the  30  Car.  2.  ^.  pop'A 
**/j/.  2.  entitled,  AnaBfor  the  more  effeBual  preferving  the  ting's  ^^^^ 
*^  perfon  and  government ^  by  difabling  papift s  from  fttting  in  either  under  tidei 
^^  houfe  of  paHiamenti  to  be  by  him  or  her  made,  repeated,  or  notthento. 
"  fubfcribcd  in  the  courts  of  Chancery  or  King's  Bench,  or  quar-  ed^whlf  *^* 
**  ter  fcflions  of  the  county  where  fuch  perfon  (haU  refide  ;  every  within  fix 
**  fuch  perfon  (hall,  in  refpeft  of  him  or  herfelf  only,  and  not  for  "**"*•  ■^** 
•f  or  in  refpcci  of  any  of  his  or  her  heirs  or  pofterity,  be  difabled  ^^^^^  ^ 
*'  or  made  incapable  to  inherit  or  take  by  defcent,  devife,  or  their  com« 
"  limitation  in  poiTeffion,  reverfion,  or  remainder,  any  lands,  te-  *^^*5J*^» 
**  ncments,  or  hereditaments  within  the  kingdom  of  Englandy  do-  throath^  * 
"  minion  of  Wales^  or  town  of  Bertoick'-upon'Tweed ;  and  that  thotbypie- 
**  during  the  life  of  fuch  perfon,  or  until  he  or  (he  do  take  the  u"****j^T 
^  faid  oaths,  and  make,  repeat,  and  fubfcnbe  the  faid  declaration  aaTcafe 
•^  in  manner  as  aforefaid,  the  next  of  his  or  her  kindred,  which  wis  decided 
•*  (ball  be  a  proteftant,  (hall  have  and  enjoy  the  faid  lands,  tene-  J^°^jh^,^J^' 
"  mcnts,  and  hereditaments,  without  being  accountable  for  the  December 
"  profits  by  him  or  her  received  during  fuch  enjoyment  thereof,  1781,  under 
•*  as  aforefaid  \  but  in  cafe  of  any  wUful  waftc  committed  on  the  ^^^^^^J 
**  faid  lands,  tenements,  or  hereditaments,  by  the  perfon  fo  having  wiiiiamfott* 
**  or  enjoying  the  fame,  or  any  other,  by  his  or  her  licence  or  au-  In  that  cafe, 
"  thority,  the  party  difabled,  his  or  her  executors  and  admini(lra-  J^"^,^^ 
"  tors,  fliall  and  may  recover  treble  damages  for  the  fame  agalnft  claiming  « 
*'  the  perfon  committing  fuch  waftc,  his  or  her  executors  or  ad-  cftate  given 
••  miuiftrators,  by  aaion  of  debt  in  any  of  his  Majcfty's  courts  of  p^JeffinJ^" 
record  at  Wefiminfier:  and  that  from  and  after  the  loth  day  of  thepopiih 
^pnl  1700,  every  papift,  or  perfon  making  profe(Eon  of  the  '^'»*>"»^t 
popi(h  religion,  (hall  be  difibled  and  is  hereby  made  incapable  J^g/the  fn. 
to  purchafe,  either  in  his  or  her  own  name,  or  in  the  name  of  capacity  oc- 
VoL.  V.  T  **  any 
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ctfi^ed  by  *•  any  other  perfon  or  perfons  to  his  or  her  ufe,  or  in  truft  fof 
iT  j^  ^  **  ^^  ^^  ^^^*  *"y  manots,  lands,  profits  out  of  lands,  tenements, 
W.  3  The  ''  rents,  terms,  or  hereditaments,  within  the  kingdom  of  England, 
teftatordied  «  dominion  of  Wales f  and  iovrno£Berwkk'upon-TwfeJ;  and  that 
Wcforc^"d  "  ^^^  ^"^  fingular  eftates,  terms,  and  any  other  intcrefts  or  pro- 
after  hit  *'  fi^s  whatfoever  out  of  lands,  from  and  after  the  faid  i  oth  day 
death,afuit  <«  oi  Aprils  to  bc  made,  fuffered,  or  done,  to  or  for  the  ufe  or  be- 

"^nftiMted  b  *'  ^^^^  ^^  ^^^  ^"^^  perfon  or  perfons,  or  upon  any  truft  or  con- 
anotherpcr.  *'  fidcnce  mediately  or  immediately,  to  or  for  the  benefit  or 
for,  who  «»  relief  of  any  fuch  perfon  or  perfons,  (hall  be  utterly  void 
his  hlrir  at  *^  *"^  ^^  ^^^^  cffeft,  to  all  intents,  conftruftions,  and  purpofes 
law)  and       "  wKatfoevcr.'* 

that  fuit  was  depending  at  the  time  when  tbia  ftatute  of  i8  G.  3*  was  pafled  \  but  was  afterwards  dif* 
sniffed  for  want  of  profecutjon.  The  plaintifT  filed  his  bill|  U>mt  time  after  the  aft,  churning  in  ri^hl 
of  bii  wife,  as  heir  at  law.  The  defendants  pleaded  their  title  andei'  the  tcilator^s  wiil  \  and  that  the  d&> 
fendant,  who  was  beneficially  interefied,  having  or  claiRting  the  efiate  under  that  wiil,  had  taken  tbe 
oath  prefcribed  by  the  dGt^  and  concluded  with  an  averment,  that  the  title  had  not  been  before  litigated  By 
the  plaintifif,  or  any  one  under  whom  he  claimed  The  plaintiffs,  on  argument  of  the  pltra,  contended, 
that  the  words  mt  hitberte  liU£atedf  extended  to  the  cafe  then  before  the  court,  Lecaufe  the  title  had  bees 
litigated,  and  was  in  litigation  at  the  time  the  »&.  paiTed.  But  the  Lotds  Commiifioners,  Aihfaurft  and 
Hotham,  were  clearly  of  opinion,  that  the  plaintiff  not  having  before  litigated  the  title,  nor  claiming 
under  any  perfon,  who  had  litigated  it,  the  cafe  of  the  defendants  was  within  the  benefit  of  the  »€k,  not« 
withibnding  the  prior  litigation:  and  the  plea  was  allowed.  Co.  Lit*  lad  edit.  391.  a.  note  a..—* 
Note>  The  oath  prefcribed  by  the  18  G.  3.  c.  6.,  and  that  prefcribcd  by  the  31  G.  3.  c.  32.  are  dif. 
ferent.  As  the  lafl  a£t  was  originally  framed,  and  as  it  flood,  when,  hAving  pad  the  Commons,  it  ^is 
brought  into  the  Houfe  of  Lords,  the  firft  claufe  in  it  directed,  that  the  oath  contained  in  the  a^cl' 
the  1 8  th  year  of  the  reign  of  his  prefent  Majelty  fliould  be  taken  no  longer  }  but  that  the  oath  appointed 
by  the  bill  ifaovid,  in  future,  be  adminiOered  in  its  dead,  and  fliould  give  the  fame  benefits  and  advan- 
tages, and  Should  operate  to  the  fame  effefls  and  purpofes,  as  the  oath  contained  in  the  iSth  of  hi^  pre- 
fent  Majefty.  This  claufe  was  altered  in  the  Houfe  of  Lords  to  the  form  in  which  it  now  ftands«  It 
does  not  cxprefs,  that  the  oath  contained  in  it  ihali  entitfe  the  pedbns  taking  it  to  the  bene£ta  of  the 
a€lof  the  i8th  of  his  prefent  Majedy  :  it  only  expreffes,  that  it  J>all  he  laivful  for  catholicks  to  take 
the  oath  of  the  31ft  of  his  prefent  Majefty  at  the  places  and  times,  and  in  manner  therein  mentioned. 
Thus,  it  is  very  uncertain,  whether  perfons  taking  only  the  oath  prefcribed  by  the  31ft  of  bis  prefent 
MajcAy  will  be  entitled  to  the  benefit  of  the  aA  of  the  1 8th  of  his.  prefent  Majefty.  It  feems  then, 
fore  advifable  for  every  Roman  catholick,  who  wiihes  to  be  fecare  in  the  enjoyment  of  .his  landed  pro* 
pertyy  to  take  both  the  declaration  and  oath  prefcribed  by  the  ad  of  the  31ft,  and  the  oath  prefcribed 
hj  the  x8th  of  hit  prefent  Majefty.  Uid,} 

3  G.  I.  By  the  3  G.  i.  r.  x8.  reciting,  that  fome  doubts  have  arifen  upon 

Ta)yiz.  Ah  ^^  (^)  ^^  therein  recited,  as  alfo  upon  one  other  aft  made  and  pafiecl 

a£t  paiTcd  in  in  the  parliament  held  in  the  1 1  £5*  1 2  JF.  3 .  r.  4.  entitled,  **-^«  a^Jir 

thefefliona    «^  the  further  preventing  the  groiJDth  of  popery  y^  and  upon  another  ail 

fitier'Jw"    "^^^^  ^n  ^^  ijac.i.c.^.  for  the  due  execution  of  the  ftatutes  agaioll: 

ma  nohiige   Jefuits,  feminary  priefts,  recufants,  and  other  afts  made  agaznft  pa*« 

faf>}fls  f       pjfts  and  popifli  recufants  touching  the  fale  of  the  real  eftates  of  per* 

"Mme^M^   fons  profefling  the  popifti  religion,  or  incurring  the  difabilities 

rcal^ata*    and  incapacities  in  the  faid  zGts  mentioned,  it  is  enafted,  <'  That 

<^  no  fale  for  a  full  and  valuable  confideration  of  any  manors^ 

'<  mefiuages,  lands,  tenements,  or  hereditaments,  or  of  any  in- 

•*  tereft  therein  by  any  perfon  or  perfons,  being  reputed  owner 

*'  or  owners,  or  in  the  pofleflion  or  receipt  of  the  rents  or  profits 

<^  thereof,  heretofore  made,  or  hereafter  to  be  made,  to  or  for 

*<  any  proteftant  purchafer  and  purchafers,  and  merely  and  only 

*'  for  tne  benefit  of  proteftants,  fiiall  be  avoided  or  impeached  for 

<«  or  by  reafon  or  upon  pretence  of  any  of  the  difabilities  or  inca* 

*^  pacities  in  the  faid  afts  or  any  of  diem  contained,  incurred,  or 

«<  iuppofcd  to  be  incurred,  by  any  of  the  perfons  making  or  join- 

•*  ing 


^  iog  b  foch  fale,  or  by  any  other  perfon  or  perfons*  from  or 
<f  tbroQgh  whom  die  tide  to  fuch  manors,  Cs'r.  is  or  (hall  be  d^ 
f  rifed^  or  fuppofed  to  be  derived^  unlefs  before  fuch  fale  the 
^  perfon  enrided  to  take  advantage  of  fuch  difability  or  incapa* 
'^  ctty  (hall  have  recovered  fuch  manors^  melTuagcS}  lands,  ten^ 

*  mentS)  and  hereditaments  by  reafon  of  fuch  difability  or  inca- 
^  pscity,  and  have  entered  fuch  claim  in  open  court  at  the  geno- 

*  nd  feffions  of  the  peace  for  the  cduaty,  city,  riding,'  or  divifion 
^  iriierein  fuch  manors,  mefluaged,  lands,  tenements,  or  heredita- 
^  ments  lie  or  arife,  and  honifidt^  and  with  due  diligence,  purfued 
^  his  remedy  in  a  proper  coorfe  of  juftice  for  the  recovery  thereof* 

^  Provided  neverthelefs,  that  whereas  it  was  amongft  other 
^  thii^ ena^ied,  by  the  faid  ii  (9*  12  W^'^*  r.  4.  that  nrom  and 
^  after  the  tenth  day  of  Aprils  which  (hould  be  in  the  year  1700, 

*  €?ery  papift,  or  perfon  making  profeOion  of  the  popifli  religion, 
^  (hould  be  difabled,  and  was  thereby  made  incapable  to  pur- 

E  chafe,  either  in  his  or  her  own  namfc,  or  in  the  name  of  any 
.  other  perfon  or  perfons  to  his  or  her  ufe,  or  in  truft  for  him  or 
<^  her,  any  manors,  lands,  profits  out  of  lands,  tenements,  rents, 
"  tems,  or  hereditaments,  within  the  kingdom  of  England^  do- 
^  minion  of  WaUsy  and  town  of  Bervnck-upon^Tiveed  s  and  that 
all  and  (ingolar  eftates,  terms,  and  any  other  iuterefts  or  profits 

*  whatfoever  out  of  lands,  from  and  after  the  faid  loth  day  of 
^  Jfril  to  be  made,  fuffered,  or  done,  to  or  for^he  ufe  or  behoof 
^  of  any  fuch  perfon  or  perfons,  or  upon  any  truft  or  confidence, 

mediately  or  immediately,  to  or  for  the  benefit  or  relief  of  any 
(nch  perfon  or  perfons,  fliould  be  utterly  void  and  of  no  efieA, 
^  to  all  intents,  conftru£tions,  and  purpofes  whatfoever :  It  is 
*"  hereby  declared  and  enafted,  that  the  faid  recited  part  of  the 
**  £ttd  iQ  of  parliament  (hall  not  be  herebv  altered  or  repealed, 
^  bat  the  fame  fliall'be  and  remain  in  full  xorce  as  if  this  zSt  had 
ncfer  been  made.** 

And  it  is  further  ena&ed  by  the  authority  aforefaid,  '*  That  [Repealed 
from  and  after  the  aj^  of  Stptetnber  1 7 1 7,  no  manner  of  lands,  ^^*i^"  of  ,, 
tenements,  hereditaments,  or  any  intereft  therein*  or  rent  or  c.  31.  §  11.  j 
»*  profit  thereout,  (hall  pafs,  alter,  or  change  from  any  papift,  or 
"*  perfon  profeffing  the  popi(h  religion,  by  any  deed  or  will,  ex« 

*  cept  foch  deed  within  fix  months  after  the  date,  and  fuch  will 
^  within  fix  mondis  after  the  death  of  the  teftator,  be  enrolled  in 
^  one  of  the  king's  courts  of  record  at  Wcjbninfter^  or  clfc  within 
"  the  fame  county  or  coundes  wherein  the  manors,  lands,  and 
^  tenements  lie,  by  the  €itjhs  rotuhrum  and  two  juftices  of  the 
^  peace  and  the  clerk  of  the  peace  of  the  fame  county  or  coun- 
'^  ties,  or  two  of  them  at  the  leait,  whereof  the  clerk  of  the  peace 

to  be  one.** 

The  II  G.  2.  ^.  17.  redting  that  "  Whereas  perfons  profcfling 
^  educated  in  the  popifh  reli^on  are  by  divers  afts  of  parlia* 
>&ent  fubje&ed  to  fewral  difabilides  and  Incapacities,  wliich 
may  2k6t  perfons  conforming  from  the  popifii  to  the  proteft- 
«ot  religion,  and  whereas  many  perfons  have  already  conformed 
I  ^  U)  the  proteftant  religion,  and  arc  wiilixig  to  fubmit  to  his  Ma- 
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.jL  jrrc  manner  as  any  other  ill 

..  <»  jc  likely  fo  to  do,  it  is  cn- 

-z-«.n  or  peifons,  being  reputed 

^:..Ma  IT  receipt  of  the  rents  and 

..  ^^^3^  lands,  tenements,  or  hetedi« 

■zTcsiL^  who  having  been  or  reputed 

-^-ianced  in  the  popifli  religion,  hath 

T-r:irnrrlhall  conform  to  and  profefi 

.  r-^rh  or  have  taken  or  (hall  take  the 

BJCT,  and  abjuration,  and  alfo  fub- 

ix  d^aration  fet  down  and  exprefied 

Tide  the  30th  Car.  i.Jfat.  a.  entitled, 

v*-    ^.AjI  preferving  the   hin^s  perfm  aid 

..    -z  '•'Tr^'UfromJitting  in  either  houfe  of  par* 

'  T»  ^£Ty  or  them  tepeated  and  fubfcribed 

^\*:rwr^  or  King's  Bench,  or  quarter  feflxom 

c»c  :^ch  perfon  or  perfons  (hall  refide,  (all 

-   rica  in  one  of  his  Majefty's  courts^  of  record 

.  .1  .uu'^  (jvartcr  fei&ons  as  aforefaid,)  and  all  and 

^•v  rcnoos  conforming  and  performing  the  re* 

.T«^it*  ibr  their  own  benefit,  or  for  the  benefit  o( 

^-rmc  or  proteftants,  and  not  for  the  benefit  of 

.f  ^-..ci^  thall  hold,  poflefs,  and  enjoy  all  fuch  ma- 

«. . .  .:c-^  ..iiids,  tenements,  and  hereditaments,  freed 

^•xv^  «.Hf  and  firom  the  difabilities  and  incapacities  in 

j^.^^  X  jftT  of  them  contained,  incurred,  or  fuppofed 

" :,'  v'irTt^:*  bv  fuch  perfon  or  perfons  fo  reputed  owner  or 

^^.^  ^Y  jt  pcactBoQ  or  receipt  of  the  rents  and  profits  as 

*r  -  •->  ^  ^'  *°y  other  perfon  or  perfons  by,  from,  or 

l^-<  «'V^^A  the  title  to  fuch  manors,  meiTuages,  landst  te^ 

J"tv;  t^  ^  b<itdiaunents,  or  any  intereft  therein,  was  or  (hafl 

^  '.V  'ci  cr  furpofed  to  be  derived  for  fuch  eftate,  right,  title, 

r    M'^.s»  »  he,  (he,  or  they  had  or  would  have,  if  no  fuch, 

.  >u:r»  v>r  incipacity  had  been  incurred  5  unlefc  the  perfon  ot, 

.   X  vtj*  «»:::2ed  to  take  advantage  of  fuch  difability,  incapacitf,»j 

«   »  x-^^  vM  tide  hath  or  have  aftually  and  honifide  recoveri 

*  \  hoii  isrieafter  recover  fuch  manors,  mefluages,  lands,  tcn< 

*  «*v*»t^  A=^  hereditaments,  by  judgment  or  decree  in  foi 
^  j^r  ^a  sM'  fuit  already  commenced,  or  hereafter  to  be  coi 
%  Hvnv^>  fex  kalendor  months  at  leaft  before  the  making  of  ^ 
•4  xvv'cvK  A»i  to  be  profecuted  with  due  diligence. 

*!.  t^v^x!^  ncTeithelcls,  that  this  aft,  or  any  thing  herein  001 
•»^  :  .::^^ik  fcall  not  take  away  or  prejudice  the  right  of  any  pcrfoi 
^  ^  tcrsxxi  entitled  to  take  advantage  of  fuch  difabilitj  or  in< 
^  -vfcoct*  who  now  is  or  arc  in  the  adual  poflcffion  oi,  or  fli; 
*^  kitw  Vtoxdcnt  to  the  making  of  (uch  record,  been  in  qui< 
w^  vcdx  :iis>a  of  any  fuch  manors,  mefluages,  lands,  tenements,  01 
^  >ct^tanKt\ts»  by  the  fpacc  of  two  kalendar  months. 
«%  IV^Ttskd  always,  and  it  is  further  enabled,  that  if  any  fuel 
t^ttcft  or  f<ilv>ns  fo  conforming  a3  aforefaid,  fli^ll,  after  fuel 
^likwxiCT*  tttum  to  or  again  profefs  the  popi(h  religion,  eve- 
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*<  fuch  perfon  and  perfons  (hall  for  ever  afterwards  be  difabled 
**  froin>  and  be  incapable  of,  having  or  enjoying  any  benefit,  pri* 
**  vilege,  or  advantage  of  this  a£t,  and  (hall  from  thenceforth  be 
"  liable  to  the  fame  difabilities,  incapacities,  and  forfeitures  as  i£ 
^  he,  (he,  or  they  had  not  taken  the  (aid  oaths  and  fubfcrlbed  the 
^  declaration  as  aforefaid. 

"  Provided  always,  that  nothing  in  this  zGt  contained  (hall  et« 
."  tend  to  take  away  or  prejudice  the  right  of  any  perfon  entitled 
^  to  any  remainder  or  reverfion  in  any  fuch  manors,  meiTuages, 
^  lands,  tenements,  or  hereditaments,  in  cafe  fuch  perfon  fliaU 
**  piirfne  his  or  her  faid  right  by  fome  a£lion  or  fuit,  to  be  com.- 
<*  menced  within  the  fpace  of  twelve  kalendar  months  next  after 
^  the  precedent  ellate  or  eftates,  on  which  fuch  remainder  or  rcr 
"  verfion  depends  and  is  expedant,  (hall  be  determined ;  or  withr 
^  in  twelve  kalendar  montliui  from  and  after  the  29th  of  Septem* 
^  kr  1738,  if  fuch  precedent  eftate  of  eftates  be  already  detei;- 

■  **  mined  by  the  death  or  deaths  of  any  perfon  or  perfons  whofe 

.  *'  deaths  have  been  concealed  from  or  not  known  to  the  perfoa 
**  entitled  to  fuch  remainder  or  reverfion^  by  reafon  of  their  having 
**  been  buried  beyond  the  feas,  or  in  a  private  and  clandeftine 
^  manner  at  home,  and  (hall  profecute  fuch  a6iion  or  fuit  with 
•*  due  diligence/' 
On  the  firft  of  thefe  ftatutes  there  have  been  the  following  cafes  . 

.  md  refolutions. 

John  Roper  Efq.  being  feifed  in  fee  of  feveral  manors,  lands^  Roper  ▼• 
bV.  by  mdentures  of  leafe  and  relcafe,  bearing  date  refpe&ively  ^Sl^ll^^, 
die  17th  and  i8th  of  January  1708,  granted  and  conveyed  the  utCsm. 

,  feme  to  William  ConBabU^  Richard  Snow,  and  Daniel  Hickman,  and  9  Mod.  181. 
^  their  heirs,  in  truft  to  fell  the  fame,  and  out  of  the  purchafe-  p  ^;  *  ^'* 
money  and  rents  till  fale  to  pay  a  debt  of  4000/.  due  to  E.  and  sic. 
H.  W.  by  mortgage  of  the  prcmifes,  with  intereft,  and  after  fatif- 
'  iadion  thereof,  then  in  truft  for  payment  of  the  debts  mentioned 
n  the  fchedule  annexed  to  the*  indenture  of  releafe ;  and  tho 
orerplus  of  the   money   fo  to  be  raifed,    to  be  paid   as  the 

\,  fcid  John  Roper  by  any  atteftcd  writing  or  by  his  will  (hould  ap- 
point \  and  for  want  of  fuch  appointment,  in  truft  for  the  benefit 
of  the  faid  John  Roper  and  His  heirs.  The  5th  of  March  1708, 
die  bid  John  Rcper  made  his  will,  and  after  reciting  the  faid  leafe 
and  releafe,  and  the  power  referved  to  him  over  the  furpius  of  the 
faid  eftate,  he  bequeathed  feveral  pecuniary  legacies  to  his  rela- 
tionsi  and  die  refidue  of  all  his  real  and  perfonal  eftate  he  gave 
to  Wil^m  Conftable  and  Thomas  Radclyffe,  and  to  Robert  Hewett 
and  Daniel  Hickman,  and  to  their  heirs  and  alfigns  for  ever,  and 
appointed  them  joint  executors :  the  i  ft  of  April  I709>  he  added 
ft  codicil  to  his  will,  and  thereby  gave  the  further  feveral  legacies 
^ein  mentioned,  and  .all  the  remainder,  whether  in  lands  or 
pcffonal  eftate,  he  gave  to  his  exec^to^s  Mr.  Rjodcljffe  and  Mr. 
OmfiMe.  The  faid  John  Roper  died  foon  after ;  and  Mr.  Rad-- 
^^^t  and  Mr.  Qotnfiab/e  brought  their  bill  in  Chancery  againft  JSrf- 
«flri  Roper  IfSq.  the  heir  at  law  of  the  faid  John  Roper,  and  alfo 
fffinSi  Hickman,  Hewift,  Snow  and  others,  tQ  have  ^hc  truft-eftate 
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foldy  and  for  an  account  of  the  profits^  -and  after  tbe  debts  zni 
legacies  paid,  to  have  the  furplus  money  arifing  by  (ale  equally 
divided  between  the  plaintifis,  according  to  the  faid  codicil.   The 
£aid  Edward  Roper  by  his  anfwer  infifted,  that  as  heir  at  law  to 
the  teftator  he  was  entitled  to  all  fuch  real  eftate  as  was  nn* 
difpofed   of  by  him,  and  that  Mr.  Raddle  and  Mr.  ConflaUt 
were  then  and  at  the  teftator's  deceafe  papifts^  and  as  fuch,  by 
II  &  12  fP*.  3.  r.4.  were  incapable  of  purchaiSng  any  manors 
(«)  B«t  It     lands^  profits  out  of  lands,  Uc.  The  faid  Hewitt  and  Hickman  by 
ShTre  iMds   *^^^  anfwer  infiftcd,  that  the  real  eftate  dcvifcd  by  the  (aid  wiH 
are  devifed  '  ought  to  fac  cOnfidcred  as  the  remaining  part  of  the  teftatof's 
to  or  veftcd    Jands,  (after  a  fufficient  part  fold  for  payment  of  debts  and  lega^ 
to  ^m'    ^^^^0  ^"^  ^^  ^^  ^  perfonal  eftate,  and  that  fo  much  only  ought 
for  payment  to  be  fold  as  would.bc  fufficient  to  pay  the  debts ;  and  that  in  cafe 
fiiJ!to7^"  Mr.  Radclyfe  and  Mr.  CenftaUe  were  incapable  of  taking  thcnij 
veni  people,  ^^T  ^^  proteftants  claimed  the  faid  real  eftate,  as  being  the  only, 
ibmeof       devifees  capable  to  take  the  fame :  they  alfo  iniifted,  that  the  c<h> 
"^Z  h^'   ^^^*^*  ^^^^  reference  to  the  devife  of  the  remainder  of  the  tcfta- 
lapifti,  that  ^^^^  lands,  did  not  control  the  devife  thereof  mentioned  in  the 
thuiadoes  will  \  for  that  if  the  plaintiffs  were  incapable  to  take  tbe  lands  as 
ISch '71fti  pwrchafers  by  the  devife,  they  were  to  be  efteemed  as  perfons  not 
from  taking  '^  ^9  ^nd  that  the  codicil  as  to  the  lands  was  void  ;  but  if  the 
thepartictt.   phmtifis  Were  Capable,  yet  fuch  devife  did  not  give  the  remainder 
kgiS«*i^   of  the  preftiifcs  to  them  but  for  their  lives,  and  that  the  reverfioa 
tended  for*   in  fee  belenged  to  them  the  faid  Hewett  and  Hickman s  and  tbejf 
them ;  be-    brought  a  crofs-bill,  iniifting  thereby  on  the  fame  matters  \  and 
caa«>?lnfift  ^^  legatees  brought  a  bill  for  payment  of  their  legacies.    The 
^pon  paying  27  th  of  June  1 7 1 2,  the  faid  caufes  came  on  to  be  heard  before  die 
yff  the  other  Lord  Chanccllour  Harcourty  who  defired  to  have  the  affiftance  of 
1^!^        the  Judges ;  and  a  cafe  was  made  and  argued  before  my  Lord  Chan* 
and  holding  cellour  ParhiTy  Trevor  Chief  Juftice  of  C.  jB.,  Juftice  Powdf  and 
the  eftate,     the  MaftcT  of  the  Rolls,  and  after  time  taken  to  confider  of  Ac 
«o  dTtT    cafe,  my  Lord  Chancellour,  Trevor  C.  J.",  the  Mafter  of  the  Rolls, 
whom  the     and  Juftice  Powel  were  of  opinion,  that  the  devife  of  the  furpitts 
wfiduc  of     Qf  the  purchafc-money  (after  debts  and  legacies  paid)  to  Mn  B^i* 
chafe^mo.     ^^sff^  ^^^  Mr.  Cofifldble  was  good,  notwithftanding  the  faid  dit 
sey  is  de.     abling  zSi  \  the  furplus-money  being  a  perfonal  intereft  in  themi 
vifcd.   r^   jjnd  not  made  void  by  the  words  or  intention  of  that  ftatute ;  and 
It  dwfi  not"   **  ^^  Hewett  and  Hickmauj  my  Lord  Chancellour  was  of  opinioni 
prevent  a      that  the  firft  codicil  was  a  revocation  of  tlie  will,  as  to  the  refidiie 
u  a  creditor   ^^  *^  ^^^^  *"^  perfonal  eftate,    Mr,  je^/>#r  anpealcd  to  the  Hoofc 
from  rcceiV'  of  Lords,  and  it  was  there  ordered,  before  the  appeal  was  deter* 
ing  hit  debt   mined,  that  the  eftates  ihould  be  fold,  and  all  debu  and  legacies 
ncj  tfifiHr    P**^^  which  Was  accordingly  done  -,  but  afterwards  the  Loids  w- 
from  the       yerfed  the  decree,  principally  for  tliis  reafon,  that  {a)  if  the  devife 
faie  of  an      of  the  rcfidue  to  the  plaintiffs  was  good,  they  would  in  equity  be 
ap^tn^mm  ^"^^^'^^  ^  P^Y  ^^  ^^^  antecedent  debts  and  legacies,  and  when 
ot  a  will.      that  was  done,  keep  the  eftate,  which  would  be  a  means  of  evad^ 
B^*  ^'       ^"8  ^^^  ftatutes,  and  enabling  a  papift  to  take  an  eftate  contrary  to 
Cowp.\ep.   the  intention  of  them.  It  was  alfo  rcfolvcd  in  this  cafe,  that  a  devife 

464.  j  is  a  purchafe  within  the  meaning  of  the  a£kt 

The 
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The  Earl  of  Derwrntwater  was  tenant  in  tail,  with  remainder  Lwd  D«r. 
lufcc  to  himfelf,  and  intending  to  marry  Sir  John  WcbVs  daughter,  ^^•^'^ 
be,  by  advice  of  counfel,  fuffered  a  common  recovery  without  ^o  appeal 
declaring  any  ufes,  it  being  intended,  that  he  ihouid  thereby  totheUida 
become  tenant  in  fee,  and  be  enabled  to  make  a  proper  fettlement*  ^^*J2J 
Accordingly,  by  indentures  of  leafe  and  releafe,  he  fettled  his  judgment 
eftateto  the  ufe  of  himfelf  for  lifej  remainder  to  truftees  for  ofthecom- 
prefcrving  contingent  ufes ;  remainder  in  tail  fucceffively  to  the  ^^^^^^ 
firit  and  other  fons  of  the  intended  marriage,  with  remainders  eftatet. 
OTcr.    The  marriage  took  effeft,  and  there  was  iffue  a  fon  and  a  ^^  ^  O-  '• 
daughter.     The  faid  carl  was  attainted  of  hightreafonon  account  |^^'^''^*' 
of  the  Prefton  rebellion,  and  was  executed ;  and  by  an  zOi  made 
thereupon,  all  the  forfeiting  perfons  lands  were  vefted  in  com- 
miffioners  for  the  ufe  of  the  publick  \  and  it  was  exprefsly  pro- 
Tided,  that  where  the  forfeiting  perfon  was  feifed  of  an  eftate-tail 
at  the  time  of  the  forfeitures,  the  fame  (hould  be  vefted  in  the 
commiffioners  as  an  abfolute  fee  difcharged  of  all  remainders  and 
rererfions.     The  commiffioners  of  forfeitures,  on  a  claim  exhibited 
before  them  in  the  name  of  the  faid-  earPs  fon,  determined,  that 
the  whole  eftate  was  in  them*  on  this  foundation,  that  the  earl 
continued  tenant  in  tail  notwithftanding  the  recovery,  and,  confe- 
qoently,  nothing  more  than  an  eftate  for  his  own  li/e  paft  by  the 
kafe  and  releafe.    The  reafon  they  went  upon  was,  that  if  by 
fu&ring  a  common  recovery  he  could  turn  his  eftate-tail  into  a 
fee,  then  he  would  gain  a  new  eftate  by  purchafe,  which  they 
apprehended  he,  being  a  papift,  was  difabled  to  do  by  the  ftatutc 
life*  12^^.3-  r.  4.    But  the  majori^  of  the  judges,  upon  an 
appeal  from  the  decree  of  the  commiflTioncrs,  were  of  a  contrary 
opinion,  and  held,  that  this  was  only  a  new-modelling  of  the 
eftate,  and  not  a  purchafe  or  acquifition  within  the  zQ.  \  and  that 
the  earl  was  capable  of  taking  a  new  fee  at  leaft  for  the  benefit  of 
his  heirs  and  pofterity,  and  that  he  was  capable  of  fettling  the 
fame  by  kafe  and  releafe  j  and  therefore  allowed  of  the  fon's 
claim. 

It  was  likcwife  refolved,  by  the  delegates  appointed  to  hear 
appeals  from  the  determinations  of  the  commiffioners  for  the 
cfUtes  forfeited  in  the  year  1716,  that  a  papift  may  be  a  truftcc 
for  a  proteftant,  notwithftanding  the  ftatute  ii  iif  12W.  j.  f .  4. 

4"w  Stephen/on  had  two  grandchildren,  one  the  plaintiflF  Hil/y  Hill  t.  FJI- 
the  other  Frances  the  wife  of  the  defendant  FiliinSy  who  was  edu-  ^*"J;  'T'"'"* 
cated  by  her  in  the  popifh  religion  :  the  grandmother,  by  her  will  ^V.  Wma. 
made  in  the  year  1716,  devifed  the  lands  in  queftion  to  truftees,  9.  s.c. 
in  truft  to  be  fold  for  the  payment  of  her  debts  and  legacies,  and 
the  refidue  of  the  money,  arifing  by  fuch  faie,  flie  devifed  to  her  faid 
grand-daughter,  Frances,  when  (he  fliould  attain  her  age  of  twentjr- 
one  years,  or  be  married  with  the  confent  of  the  faid  truftees,  and 
foon  ^ter  died^     The  faid  Frances,  at  the  age  of  fifteen,  was  mar- 
ried to  Fiikhis  according  to  the  ceremony  and  ufage  of  the  church 
of  Rotne,  and  a  week  afterward  by  a  minifter  of  the  church  of 
England :  at  the  age  of  eighteen  (he  conformed  according  to  tho 
fircftions  of  the  ftatute:  it  was  held,  that  fhe  was  within  the  firft 
daufe^  ;^ud  ^hs^t;  a  dcvife  to  a  papift  under  tbQ  age  of  eighteen  i^ 
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good,  if  he  conforms  within  fix  months  after  he  comes  to  that 
age ;  and  the  age  of  eighteen  was  a  proper  period  for  them  to 
make  their  elef^ion,  whether  they  would  conform  or  not ;  and  the 
bill  exhibited  by  the  proteftant  heir  was  difmifled  with  cofts. 
CarHck  t.        J.  «?•,  a  papift,  made  a  fettlement  of  his  eftate  to  truftees^  to  the 
Xrringtoo,    ^f^  Qf  (he  truftecs  and  their  heirs,  in  trull  fpr  A*  for  life  5  remain- 
I.  in  Cane!   ^^r  to  the  faid  truilees  to  preferve  cojitingent  remainders  j  re- 
ft p.  Wmt.   maindcr  to  the  firft  and  every  other  fon  of  A.^  and  for  default  of 
'  Mo/'  ^*    ^^^  it[\xt^  then  in  truft  for  B..  and  his  iffue.    A»  was  a  papift  and 
S.  c.  '  ^^*   ^*  ^  proteftant.    B,  exhibitedi  his  hill  in  Chancery,  fqggefting  that 
%  E^.  Abr.    A*  was  a  papift  and  had  n.o  fon,  and  that  ^erefore  the  truilees 
61^*^1  '^'  '"^S^^  account  to  him  for  the  rents  and  profits  \  he  alfo  made  the 
t%%.  p>.sii  l^ci^  3^  1^^  defendant',  and  on  hearing  this  cau.(e  before  the  Lord 
««» »3«        Macclesfield^  and  afterwai:ds\  by  the  Lord  King^  they  both  held,  that 
^*  ^*  though  the  truft  to  A.  was  void,  he  being  a  papift,  yet  that  notr 

withftanding,  the  legal  eftate  was  ftill  in  the  truftees,  becaufe  they 
were  truftees  not  only  for  the  papift,  but  alfo  for  B*  the  proteftant, 
and  for  the  fons  of  ^„  who  were  yet  unbon\;  and  a^  th^y  ^ere 
truftees  to  preferve  contingent  remainders  for  fuch  fons  who  w^% 
be  proteftants,  they  thought  that  the  eftate  (hould  re^iain  in  tn^ 
truftees  for  that  purpofe ;  and  they  held  that  the  heir  at  law  was 
entitled  to  receive  the  profits  during  the  life  of  A.  as  a  truft  tt> 
difpofed  of,  but  that  B*  the  remainder- man  could  have  ndj;ight 
till  the  death  of  ^.,  without  a  fon  capable  of  taking.    'An^  uU 
decree  was  afiirmed  in  the  Houfe  of  Lords, 
Marirooav.      The  cafe  upon  a  fpecial  verdi£l  in  eje£lment  was:  Thmas 
Doriei,  Hiu  D^rrel  had  one  brother  and  four  fifters,  and  being  feifed  in  fee,  by 
B.  R.**  *''    wi^^  4  J^fcemb.  1703>  devifed  the  lands  in  queftion  to  truftees,  to 
Ca.  temp,     the  ufe  of  them  and  their  heirs,  in  truft  for  his  firft  and  every 
Hardw.  91.  Qthgy  fon  in  tail  male  5  and  for  want  of  fuch  iffue,  remainder  to 
his  brother  Arthur  for  life,  remainder  to  his  firft  and  every  other 
fon  in  tail  male;  and  for  want  of  fuch  iffue,    that  then  the 
truftees  (hould  ftand  and  be  feifed  for  the  fole  and  proper  ufe  and 
benefit  of  fuch  eldeft  and  firft  fon  lawfully  begotten,  or  to  be  be- 
gotten of  John  Dorrely  as  ftiall  not  be  heir  at  law  and  inheritor  to 
the  faid  John  Vorrel,  and  the  heirs  of  his  body;  and  for  default 
of  fuch  iffue  by  him,  remainder  to  the  third,  fourth,  and  fifth, 
and  every  other  fon  of  the  faid  John  Dorrel^  and  the  heirs  of  their 
refpe£live  bodies.    The  truftees,  by  a  claufe  in  the  will,  were  cm- 
powered,  by  the  rents  and  profits  of  the  eftate,  or  by  mortgage 
and  fale,  to  raife  fo  much  money  as  would  fatisfy  the  teftator's 
debts:  Thomas  and  Arthur  both  died  without  iffue,  John  DorreJh 
living,  and  has  fcven  fons ;  George  the  defendant  is  the  fccond 
fon ;  all  the  fons  of  John  are  papifts,  and  educated  in  the  popilh. 
religion,  except  his  younger  fon,  who  is  too  young  to  be  faid,  ii 
yet,  to  be  of  any  religion :  George  Dorrel  was  under  eighteen  ycj^ 
of  age  when  the  limitation  by  the  devife  fell  upon  him,  but  is'now 
above  eighteen  years,  and  has  not  taken  the  oaths  direded  by 
,         s  1  (fT  la  ^.  3«  ^*  4.,  and  is  married,  and  has  now  t^o  fons  very 
young,  for  whom,  as  well  as  for  his  wife,  he  has  made  a  fettle* 
mcnt  of  thefe  lands ;  the  four  fifters  of  Thomas  Ihrrel  arc  IciTors 
of  the  plaintiff^  as  heirs  at  law )  and  the  queftion  is,  Whether 
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Gttrge  the  fon  of  Arthur,  or  the  heirs  at  law,  be  entitled  to  the 
lands?  For  the  plaintiffs,  the  heirs  at  hw^  it  was  urged,  ift,  That 
Qwrgt  is  a  papift,  and  that  papifts  who  (hall  refufe,  above  fix 
ifiOQths  after  they  arrive  at  the  age  of  eighteen,  to  take  the  oaths 
of  allegiance,  &^.  are  by  the  faid  ftatute  exprefsly  dtfabled  from 
pQxdiafiogi  and  therefore  as  a  devife  is  a  purchs^fe,  and  fo  held 
&.  Lf/.  18.,  and  by  the  Lords,  in  the  cafe  oi  Roper  and  Radclyffe^ 
confequently,  George  Dorrel  takes  nothing  by  it.     7dly,  That  the 
I  dcrife  was  void  for  uncertainty,  being  to  fuch  eldeft  and  firft  fon 
dJ.D,  as  (hall  not  be  heir  at  law  to  him  i  but,  as  no  one  can 
;  iay  who  will  be  heir  to  J.  D.,  fo  it  is  impoffible  to  fay  who  wiU 
BOt,  for  nemo  eji  bares  viventu:  and  he  who  is  to  be  heir  is  not  to 
takei  fo  that  none  but  a  fon  who  will  not  be  heir  can  take ;  for 
ktfa  descriptions  muft  coincide.     Hob.  29.     Hardwicie,  Ch.  J. 
ifeaking  the  cafe  faid,  two  obje£lions  have  been  made  to  the  de« 
fcDdant's  title ;  jjl.  That  the  limitation,  under  which  he  claims^ 
iSToidfor  the  uncertainty  of  the  defcription.     2dlyj  That  fup- 
foCng  the  defcription  to  be  certain  enough,  yet  by  1 1  faf  12  W^.  3. 
-f*  4*  the  defendant  is  difabled  from  taking  the  eftate,  as  being  a 
'ppift.    There  feems  at  prefent  to  be  a  good  deal  of  weight  in  the 
iirft  objeflion,  and  yet  it  may  pofiibly  be  reduced  to  a  certainty^ 
^and  if  ib,  may  be  made  good.     And  it  feems  natural  to  imagine, 
Aatby  the  words  of  the  will,  the  tcftator  intended  the  fecond  fon 
'  of  Jalm  Dorrel  fhould  take,  and  the  rather,  as  the  teftator  has 
'  nade  the  next  limitation  to  the  third,  fourth,  and  fifth  fons,  bfc. 
'of  the  faid  John  Dorrel.     But,  if  the  fecond  fon  cannot  take,  yet, 
if  Ac  third,  Vc.  fohs  are  well  defcribed,  the  daughters  of  Thomar 
'  cannot  recover ;  and  at  prefent  they  fcem  to  be  certainly  defcribed. 
ifi  to  the  fecond  objediion,  I  think  myfelf  bound  by  the  determin- 
•  'toon  of  the  Houfe  of  Lords  in  the  cafe  of  Roper  and  Radclyffej  that 
^  y^ord  purcha/e  extends  to  a  devife,  and  therefore  that  a  papift 
is  incapable  of  taking  an  eftate  by  will.    But  yet,  be  the.  defend* 
^i%  title  as  it  will,  Ac  plaintiff  mUft  recover  on  his  own  ftrength, 
and  not  on  the  weaknefs  of  the  defendant's  title ;  and  my  greateft 
<^bt  is  this,  the  devife  here  is  to  truftees  to  the  ufe  of  them  and 
'  Acii  heirs,  tstc.    I  think  this  would  clearly  be  a  devife  to  the  ufe 
\  rf  the  truftees,  though  the  claufe  of  raifihg  money  by  rents  and 
P^fits  was  omitted  ;  fo  here  is  a  devife  to  truftees,  in  truft  not 
.wily  for  the  fecond  fon  of  ^fobn  Dorrel,  but  for  all  other  his  fons 
w>w  living,  one  of  which  is  not  found  to  be  a  papift*     It  hath 
Kcn  taid  indeed,  that  this  devife  being  for  the  benefit  of  papifts, 
^  truft  itfelf  is  void ;  but  the  gueftion  is,  if  the  entire  trull 
ftould  not  he  for  the  benefit  of  papifts  ?    In  the  prefent  cafe,  the 
youngcft  fon  of  John  Dorrel  may  be  able  to  take,  for  ought  appears 
?o  the  contrary ;  and  therefore  I  think  that  this  latter  part  of  the 
tnift  being  lawful,  will  fupport  the  legal  eftate  in  the  truftees. 
And  here  he  put  the  cafe  Jupra  of  Carrich  v.  Errifigton,  and  faid, 
^t|  according  to  the  refolution  in  that  cafe,  the  lands  in  queftion 
I   tannot  be  in  the  heirs  at  law,  but  in  the  truftees ;  becaufe  here  is 
JJl^^ff  for  a  fon  of  John  Dorrel,  who  was  not  a  papift,  as  well  as 
'  er  children  yet  unbopi^  fo  that  the  plaintiffs  have  no  title 
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to  reccnrcr  in  this  a£lion,  but  have  miftaken  their  remedy  ;  for  if 
they  have  any,  it  feems  to  be  by  bill  in  equity  againft  the  troftecs 
for  an  account  of  the  profits.  And  it  is  certain,  in  the  above- 
mentioned  cafe,  that  the  ellate  could  not  veft  in  the  remainder* 
man,  becaufe  he  being  then  in  by  purchafe,  it  could  never  be  after- 
wards devefted  for  the  benefit  of  fuch  child  as  A.  (hould  happea 
to  have :  but,  he  faid,  that  he  did  not  give  this  as  his  abfolule 
opinion,  but  only  to  pdint  out  the  difficulties  which  ftuck  ivith 
the  court :  it  was  adjourned,  and  no  farther  proceedings  weie 
had  therein. 

A  mortgage  was  made  to  a  papift,  who  afligned  to  a  proteftant 
for  a  full  confideration :  an  ejectment  was  brought  againft  the 
aiCgnee  by  a  fubfequent  mortgagee,  who  recovered  by  reafon  of 
the  difability  of  the  firft  mortgagee  :  all  this  appeared  upon  a  biU 
brought  in  Chancery  \  and  my  Lord  Chancellour  was  of  opinion^ 
that  a  mortgage  to  a  papift  is  void :  but  in  this  cafe  the  aiEgn- 
ment  to  the  proteftant,  and  the  trial  in  ejedment,  were,  both  be- 
fore the  3  G.  I.  r.  18.  which,  were  it  otlierwife,  w6uld^  it  (cemsy 
have  made  an  alteration. 

In  a  cafe  which  came  on  before  my  Lord  King  in  the  court  <tf 
Chancery,  it  appeared,  that  mv  Lord  Dover  was  poflefled  of  a 
long  term  for  years,  and  made  nis  will,  and  his  lady,  who  was  a 
papift,  executrix  thereof.  It  was  refolved  by  my  Lord  Chancel- 
lour, that,  notwithftanding  the  difabling  a£l  1 1  (5*  12  ^.  3.  r.  4., 
the  term  vefted  abfolutely  in  her,  and  that  this  was  not  a  purcfaafii 
within  that  a£^;  and  he  faid,  that  a  papift  may  be  tenant  in 
dower,  or  bv  the  curtefy;  becaufe  in  all  thefe  cafes  it  is  by 
operation  of  law,  and  not  by  any  a£l  of  the  party,  that  the  eftatc 
comes  to  him. 

It  hath  been  adjudged,  that  a  papift  may  devife  to  a  proteftant; 
in  which  cafe  it  was  agreed,  that  where  an  anceftor  die^  feifed  qf 
an  eftate  of  inheritance,  it  defcends  upon  and  vefts  in  his  heir^ 
(though  a  papift)  for  the  benefit  of  his  heirs,  and  that  the  next 
proteftant  a*kin  has  only  a  right  to  the  perception  of  the  profits 
during  the  nonconformity  of  the  heir. 

Upon  the  marriage  of  Mr.  Paine  with  one  Mrs.  Gage^  lands  1^ 
the  county  of  Surrey  were  fettled  and  conveyed  to  the  ufe  of  the 
hufl>and  and  wife  for  their  lives,  and  the  lue  of  the  furvivor  of 
them ;  then  to  the  ufe  of  the  firft  and  every  other  fon  in  tailj  re- 
mainder to  the  right  heirs  of  the  huft>and :  the  marriage  took  ef- 
fect, but  Mr.  PaiA^  the  hufl>and'died  in  the  lifetime  of  ^ix^Paine^ 
without  leaving  iffiie,  having  firft  devifed  all  his  lands  to  his  wife 
and  her  heirs.  In  1 730,  Mrs.  Pcane^  the  wife,  devifed  all  her 
real  eftate  to  the  defendant,  fubjeA  to  a  few  legacies  mentioned 
in  her  will,  but  lived  and  died  a  papift ;  but  that  being  difficult  to 
prove  at  law,  the  plaintiff  Mr.  Znuih  who  had  married  Ellz,. 
IPaine,  heit  at  law  to  Mr.  Paine,  he  and  his  wife  filed  their  bill 
Sisainft  the  defendant  to  fet  aCde  iht  marriagc-fettlement  and  will 
of  Mr.  Paine  die  liuft>and,  under  which  Mrs.  Paine  claimed ;  andj 
in  particular,  prayed,  that  the  defendant  might  difcover  whetlier 
Mrs.  Paine  the  wife^  under  whofe  will  he  daimedj^  was  a  papift  or 
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|aot  ?  To  which  the  defendant  pleaded  the  ftatute  of  iibftiJT.^* 
i  r.  4*    Upon  arguing  this  plea,  it  was  infifted  upon  for  the  defend* 
am^  that  it  was  a  (landing  rnle  in  this  court,  that  no  perfon  was 
I  kwuid  to  difcover  what  might  Aibje^l  him  to  the  penaltj  of  an  a£l 
I  •fparlxament ;  that  the  ftatute  of  ri  &  12  TF.  3.  r.  4.  was  a  penal 
'  kw,  and  the  party,  who  would  take  advantage  of  fuch  law,  would 
never  be  affifted  in  a  court  of  equity,  which  never  af&fts  a  for* 
I  &itnrc ;  he,  who  would  claim  any  thing  forfeited,  muft  make  out 
i  die  forfeiture  himfelf  y  for  no  perfon  (hall  be  obliged  to  difoover  a 
h&  that  would  be  a  forfeiture  of  his  own  eftate.  If  a  copyholder 
i  cownits  wafte,  it  is  a  forfeiture  of  his  eftate  to  the  lord  of  the 
'  naaor ;  but,  if  the  lord  of  the  manor  comes  into  this  court  for  a 
tf oofery,  whether  the  copyholder  has  been  guilty  of  wafte  or  not, 
i  Ae  copyholder  is  not  bound  to  anfwer^  for  no  law  in  the  worid 
^  efa^ges  a  man  to  accufe  himfelf :  if  an  eftate  is  given  to  a  woman 
'  dm-amUvidmiate^  Utiit  is  not  bound  to  difcover  whether  ihe  is  mar* 
I  lied  or  not ;  becaufe  the  difcovery  of  that  fa£l  might  be  the  lofs 
I  cf  her  eftate.     That  difaUiities  and  forfeitures  were  of  tlie  fame 
I  nature ;  that  a  total  incapacity  or  difability  to  hold  at  all  (which 
I  k  the  cafe  of  papifts)  was  certainly  as  much  a  penalty,  as  a  for* 
I  fcitare  of  an  eftate  which  the  party  before  was  capable  of  bold* 
I  ii^ ;  that  as  Mrs.  Ptnne  would  not  have  been  obliged  in  her  life- 
I  tiBie  to  difcover  whether  ihe  was  a  papift  or  not,  the  defendant^ 
k  who  claims  under  her,  ought  not  to  be  obliged  to  difcover  it.    On 
the  other  hand,  it  was  inlifted  by  the  counfel  for  the  plauitiflF,  that 
^  it  was  not  their  bufinefs  to  examine,  whether  the  a^s  of  parlia* 
vent  made  againft  papifts  w^re  hard  laws  or  not ;  they  were  laws, 
aid  that  was  fufficient  for  their  purpofe :  that  this  was  not  the  cafe 
of  a  forfeiture,  but  it  was  to  difcover  a  fa£l,  which,  if  true,  the  eitate 
vas  never  in  Mrs.  Paiivr,  becaufe  the  a£l  of  parliament  makes  all 
papifts  abfolutely  incapable  of  being  purchafers  \  if  (he  was  a  papift, 
the  efiate  never  vefted  in  her  %  and  as  (he  was  not  capable  of  hold* 
ing  it,  ihe  could  not  give  it  away  to  the  defendant,  therefore 
could  never  forfeit  the  eftate }  for  no  perfon  can  be  faid  to  forfeit 
an  eftate  he  never  had.     An  alien  is  incapable  of  holding  lands  a| 
common  law,  yet  he  is  obliged  to  difcover  whether  he  i%  an  alien 
or  not ;  and  his  difcovery  of  that  fadl,  whether  he  is  fo  or  not,  cai| 
aerer  be  a  forfeiture  of  his  eftate,  becaufe  he  never  had  a  right  to 
it:  fo,  in  cafe  of* a  baftard  who  is  nullius  filius^  and  incapable  of 
claiming  lands  by  defcent,  he  (ball  difcover  whether  he  is  fo  or 
aot,  for  the  iame  reafon  :  fo^  a  perfon  claiming  under  a  bankrupt,, 
vhofe  goods  are  vefted  in  the  affignees  of  the  commiflion  of  bank* 
niptcy  for  the  benefit  of  creditors,  muft  difcQver  whether  the  per- 
fon, under  whom  he  claims,  was  a  bankrupt  or  not  at  the  time^  of 
the  conveyance :  That  all  thefe  cafes  depend  upon  the  fame  rea* 
ion,  and  were  no  forfeitures,  becaufe  the.eftates  were  never  \m 
Aem ;  fo,  if  Mrs.  Paine  was  a  papift,  ihe^wa^  incapable  of  having 
Ac  eftate  herfelf,  and  could  not  give  it  away ;  and  therefore  the 
<iefendant  could  never  forfeit  it,  becaufe  the  eftate  was  never  in 
Km.   But  my  Lord  Hardnvicke  was  of  opinion,  that  the  defendant 
Was  not  obliged  to  difcover  whether  Mrs.  Paine  was  a  papift  or  « 
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not  $  that  there  b  no  rule  lietter  efta1)U{hed  in  this  courts  than 
that  a  man  ihall  not  be  obliged  to  anfwer  to  what  majr  fubjcft 
him  to  the  penalty  of  an  aft  of  parliament.  No  perfon  can  doubt 
whether  this  aft  is  not  a  penal  law^  and  whether  the  claufies  re- 
lating to  papifts  are  not  difabilities  or  incapacities)  impofed  by  way 
of  penalty  upon  all  perfons  exercifing  that  religion.    It  is  ob« 
jefted^  that  this  is  not  the  cafe  of  a  forfeiture,  b^aofe  the  eftate 
was  never  veiled,  and  therefore  can  never  be  devefted  ;  yet  it  all 
falls  under  the  fame  reafon ;  and  an  incapacity  or  difability  to 
hold  at  all  by  aft  of  parliament,  is  certainly  as  much  a  penaJty, 
as  the  forfeiture  of  an  eftate  by  a  perfon  who  had  a  right  to  enjoy 
[(«)  Soy  in   it  before  the  forfeiture.    That  if  a  bill  is  brought  againft  the  per« 
^*|^^''*   fon  for  a  difcovery  whether  be  is  a  papift  or  not,  he  is  not  bcnind 
the  iamc  *    ^^  difcover ;  and  where  is  the  di&rence  between  him  and  the 
flea  wai  ti.   perfon  cbiming  under  him  ?   Here  is  a  difability  impofed  by  par« 
i^lw^sht  ^*^"'^'**>  ^J  ^*y  ®f  penalty,  upon  a  particular  fet  -of  men  upon 
againft  a       the  account  of  their  religion,  the  difcovery  of  that  fsk£k  fub> 
purchaiertD  .  jefts  them  to  a  penalty ;  and  this  is  not  like  the  cafe  of  an  alien 
wh^^'ths   ^'  baftard,  who  are  incapable  by  the  general  laws  of  the  land  to 
fcrfon,  un.   inherit :  betides,  what  fways  with  me  much,  is  the  great  inconve- 
dCT  whom     nience  that  would  follow,  (hould  this  plea  be  difallowed  ;  we 
6Se*!i»ere  t   ^^^^  ^*^®  nothing  in  this  court  but  bills  of  difcovery,  whether 
fapift.         fuch  and  fuch  perfons  were  papifts  or. not,  and  nobody  knows 
'  ^^  ^i^*  what  confufion  would  follow ;  therefore  the  plea  mult   be  al« 

[All  the  ftatutes  of  recufancy  are  now  repeated  by  the  3 1  C  3. 
r.  32.  in  favour  of  perfons  taking  the  oaths  thereby  required.  Nor  is 
any  catholick  to  be  fummoned  to  take  the  oath  of  fupremacy  pre« 
fcribed  by  iW.is^  M.^  u  c.  8.  and  i  G.  i.  $  a.  V.  13.  or  the  de- 
claration againft  tranfubftantiatioQ  required  by  25  Car.  2.  The 
aft  difpenfeth  perfons  afting  as  a  counfellour  at  law,  barrifter,  at* 
torney,  clerk,  or  notary,  from  taking  the  oaths  of  fupremacy,  or 
declaration  againft  tranfubftantiation.  It  alfo  tolerates  under  doe 
regulations  the  publick  exercife  of  the  popifli  religion,  provides 
9igainft  difturbing  the  congregation,  and  mifufing  the  officiating 
minifter,  and  exempts  the  minifters  from  ferving  upon  juries,  and 
from  ward  and  parochial  offices.  The  regulations,  under  which 
the  publick  exercife  of  thfe  religion  is  tolerated,  are,  that  no  con* 
gregation  for  religious  worftiip  (hall  be  had  in  any  place,  with  the 
docMTS  locked,  barred,  or  bolted,  during  any  time  of  fuch  meeting 
together ;  and  that  no  congregation  or  aflembly  for  religious  wor« 
Ihip  (hall  be  permitted,  until  the  place  of  fuch  meeting  ihall  b« 
recorded  at  the  feffions. 

As  to  the  double  land-tax,  that  being  impofed  by  the  annual 
land-tax  aft,  a  repeal  of  it  could  not  be  efiefted  by  any  pro« 
fpeftive  aft.  It  is  repealed,  by  omitting  from  the  fubfequent  an* 
nual  land-tax  afts,  the  claufe  iippofing  it*J 
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(A)  By  whom  to  be  granted.  ^, 

(B)  la  what  Cafes^  and  for  what  Offences  It  may  be 
granted. 

(C)  Where  a  Pardon  is  grantable  of  common  Right. 

(D)  Of  the  Validity  of  a  Pardon :  And  herein,  by 
what  Words  Treafon,  Murder,  Felony,  and  other 
Offences  ma)^be  pardoned :  and  herein,  of  Par- 
dons by  Implication,  and  where  the  King  ihall  be 
iaid  to  be  deceived  in  his  Grant  thereof. 

(£]  Whether  a  Pardon  may  be  conditional. 

^F)  Who  may  take  Advantage  of  a  Pardon,  and  to 
whom  it  (hall  be  faid  to  extend. 

(G)  In  what  Manner  a  Pardon  is  to  be  taken  Ad- 
vantage of :  And  herein, 

J.  In  what  Manner  a  general  Pardon  by  Farliament  is  to  be 
taken  Advantage  of. 

2.  In  what  Manner  a  particular  Pardon  under  the  Great  Seal 
13  to  be  taken  Advantage  of. 

(H)  The  Effeds  and  Confequences  of  a  Pardon, 
and  to  what  the  Party  fhall  be  reflored* 


(A)  By  whom  to  be  granted. 

THE  power  of  pardoning  ofiences  is  infeparably  incident  to  Show*  %%^. 
the  crown ;  and  this  high  prerogative  the  king  is  intruded 
with  upon  a  fpecial  confidence^  that  he  will  fpare  thofe  onljr 
whofe  cafe,  could  it  be  forefeen,  the  law  itfelf  may  be  prefumed 
willmg  to  have  excepted  out  of  its  general  rules,  which  the  wif« 
dom  of  man  cannot  poi&bly  make  fo  perfed  as  to  fuit  every  par« 
&ular  cafe. 

But,  it  feems»  that  anciently  the  right  of  pardoning  ofTences  Co^UMf^. 
within  certain  diftrifts  was  claimed  by  the  Lords  of  Marches  and  3'flft»a33' 

others. 


'  1.     ^-  -'  -    -_-.:iTr-  ^-^  —■;  1^^  a»f  iem  (he  d* 

~       ,        '  .'     ~  -   .-„_-  ■,      -t:--.!!.:  r:X  jisiotbefira 

_  '    "     -     —     -  —    -    .r--  =^jrT;  3CC  jitadnf  tj 

*~r^  "'^~'  -'  ~-"",-r    ^.-.— ■  11.-C  •  :=;3Kr  :i:f  w«t  WW 

,'      .   _"..    ...    ..Hi-.-,  --i  *-~~x  3S  TuiyciT  gi«n* 

^       J  "i  '.:-     -.---r  .:=-:.      3—.  i  :^  aMise  be  [ank)is»| 
'  -,_.      --. =^e3:>zaie  3«cHailW™ 

-  ^H-^r— n  „-.  ^^  ii  :=^  iri  "■  -,  t^-* '?^  appeal toP! 

-"'"'." T~  -    .-.  i  ■"  r.  »N>  parfoo  nndcr  the  fft* 

■Jl^Vr-^-ii':"  .13  i;!.-— tl^cEt  by  the  Commons i» 

■^^'ie  :mwi:cL-=e3t  is  f;icninlT  heard  and  detennin^ 
7^  Ei^rSuca,  ±^  '^  'i^^i  rc  jal  fitace  is  farther  reftninM 


IpatlHot!;  itB^ 

^abtidgeS;  4ot  after  the  impeachment  and  dthinder  oF  the  lift 
Itbcl  lords  in  I7I5^  three  of  them  were  from  time  to  time  re- 
lieved by  the  crown^  arid  at  length  received  the  beneiic  of  the 
ODg's  pardon.]  ' 

(C)  Where  a  rardon  is  grantable  of  common  Right. 


e 


Y  the  ftatute  of  Ghucefter^  a  p.  it  is  cnaflhed,  <<  That  if  it  be  2  tnrt.  %iii 
**  found  by  the  country,  that  a  perfon  tried  for  the  death  of  ;4 
man  did  it  in  his  defence,  or  by  misfortune,  then^  by  the  report 
of  the  }u(lices  to  the  king,  the  king  (ball  take  him  to  his  graces 
if  it  pleafe  him." 

But,  It  feems  to  be  fettled  at  this  day  agreeably  t6  the  ancient  »  Kawk. 
imon  law,  in  affirmance  whereof  this  ftatute  was  made,  that  ^'  ^*  *  ff* 
fuch  a  cafe,  or  where  one  indidled  of  hmicidefe  defendendo  ^  *' 
jonfcffes  the  indi£lment,  if  the  party  caufe  the  record  to  come 
Chancery,  the  Chancellour.wili  of  courfe  make  him  a  pardon 
ithout  fpeaking  to  the  king,  and  that  by  fuch  pardon  the  for- 
iture  of  goods  may  be  faved  5  for  thefe  words,  if  it  Jhail  pleafe  the 
,  (hall  be  taken  as  fpoken  only  by  way  of  reverence  to  him^ 
id  not  intended  to  make  fuch  a  pardon  difcretionary.  But,  if  the 
rtjr  be  found  to  have  fled^  it  is  made  a  quare^  if  the  pardon  fave 
forfeiture  for  the  flight ;  for  that  is  not  grounded  on  the  ho- 
idc,  bat  on  the  contempt  of  the  law. 

If  an  approver  convift  all  the  appellees^  whether  by  battle  or  3  Inft.  n^: 
did,  the  king  ex  tneriio jufitia  ought  to  pardon  him  as  to  his  *"*'•  "'*• 
'» and  alfo  give  him  his  wages  from  the  time  of  the  appeal  to  the     '    '  ^^' 

of  the  conviftion. 
Bj  the  4  (^  5  W^.  {^  i(f.  c.  8.  it  is  enafted,  "  That  if  any  perfon 
orperfons  out  of  prifon  (hall  commit  any  robtcfy,  aild  after- 
wards difcover  two  or  more  who  then  had  or  afterwards  (liall 
commit  any  robbery,  (b  as  two  or  more  of  them  (hall  be  con- 
fided, any  fuch  difcoverei*  (hall  be  entitled  to  a  pardoii  for  all 
robberies  committed  before  the  difcovery,  which  alfo  (hall  bar 
an  appeal." 

And  by  the  6  fcf  7  JT.  £sf  M.  r.  17.  it  is  enaAcd,  <«  That  if  any 
perfon  or  pcrfons  out  of  prifon  (hall  be  guilty  of  clippings 
coining,  counterfeiting,  wa(hing,  filing,  or  otiierwife  diminifliing 
Ac  coin  of  this  realm^  and  afterwards  difcover  two  or  more 
who  then  had  or  afterwards  fhall  commit  any  of  the  fald 
crimes,  fo  as  two  or  more  of  them  fliall  be  convicfled,  any  fuch 
difcovercr  (hall  be  entitled  to  a  pardon  for  all  his  crimes  com- 
mitted before  the  difcovery." 

By  the  10  W  1 1  W.  3.*  r.  '23.  (which  cTTcIudcs  clergy  from  thofc 
(ball  in  any  (bop,  ware-houfe,  coach-houfe  or  liable,  privately 
any  goods^  fsTr.,  of  the  value  of  5  j;,  though  fuch  (hop,  ^c.^ 
W>t  brokeii  open,  and  though  no  perfon  be  therein,  or  lha!l 
*^  hire,  or  command  any  perfon  to  commit  fuch  offence,) 
Many  perfon  or  pcrfons  fliall  commit  any  buiflarv,  houfe- 
Vou  V.  U  "  breaking. 
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(f  breaking,  or  felony,  in  ftealing  of  any  horie  or  Korfe^,  or  any 
«  mohey,  wares,  or  goods  from  whom  clergy  is  by  that  ad  taken 
<<  away,  and  being  out  of  prifon  (hall  difcovtr  two  or  more,  who 
«  then  had  or  after  (hall  commit  any  fuch  felony,  and  (hall  be 
«  convi^d  thereof,  or  caufe  to  be  difcovered  and  apprehended 
<<  two  or  more,  who  (hall  be  convifled  as  aforefaid,  every  fuch 
«  difcoverer  (hall  be  entitled  to  a  pardon  for  the  felonies  aforefaid 
«^  committed  before  fuch  difcovery,*'  CfV. 

By  the  ^A/ifi  r.  3 1.  it  is  enabled,  <<  That  every  perfon  who  (hall 
«  be  guilty  of  burglary,  or  of  the  felonious  breaking  and  entering 
(f  a  houfe  in  the  day«time,  and  after  (hall  difcover  two  who  (hall 
«  have  committed  fuch  felony,  fo  as  they  be  convid,  &r.,  (hall 
«  have  40/.  and  a  pardon  of  all  felonies,  except  murder,"  &r. 

[It  is  enafled  by  8  Geo.  i.  c.  iZ,  $  7.  "  That  if  any  runner  of 
<<  foreign  goods  (hall  within  two  months  after  his  offence,  and 
<<  before  his  convidion,  difcover  two  or  more  of  his  accomplices 
*'  therein  to  the  commiflioners  of  the  cuftoms  or  excife  in  £ng' 
«  land  or  Scotland^  fo  as  they  or  two  of  them  at  leafl:  be  convicted 
<f  of  fuch  offence  (as  defcribed  id  the  a£t),  the  offender  or  offenders 
**  fo  difcovering  (hall  receive  the  fum  of  40/.  for  every  fuch 
*f  offender  fo  difcorered  and  convi£^ed,  fo  as  the  value  of  the 
*'  goods  recovered  by  fuch  difcovery  (hall  exceed  50  /.;  and  fuch 
<f  perfon  fo  difcovering  (hall  be  clearly  acquitted  and  difcharged 
«  of  fuch  his  or  her  offence."  And  the  like  is  enabled  by 
9  Geo.  2,  c.  35« 
Cowp.  333.  Perfons  to  whom  the  king  has,  by  fpecial  proclamation  in  the 
Gazette^  or  otherwife,  promifed  a  pardon^  are  alfo  entitled  to  it  of 
legal  light.] 

(D)  Of  the  Validity  of  a  Pardon :  And  herein,  hj 
what  Words  Treafon,  Murder^  Felony,  and  other 
Offences  may  be  pardoned :  And  herein,  of  Par- 
dons by  Implication,  and  where  the  King  (hall  be 
faid  to  be  deceived  in  his  Grant  thereof. 


2  Roll.  Abr.  far  the  party  (lands  convicted  upon  record,  the  pardon  is  void, 
'2'  r^6'  ^P^^  ^  prefumption,  that  it  was  gained  from  die  king  byimpo- 
llym/13/  fition. 

Sid.  41.     3  Inft.  238. 

%  Hawk.  And  Upon  this  ground  it  feems  agreed,  that  if  a  man  attainted  of 

p.  c.  c.  37.   fciony  get  a  pardon,  which  doth  not  mention  the  attainder,  the  par- 

^  '  don  will  be  ineffedluaU     Alio,  it  hath  been  holden,  that  the  par« 

don  of  a  perfon  conviSed  by  terdid  of  felony  is  Toid^  unkfs  it 

recite  the  indiflment  and  convi£lion.     Alfo,  it  hath  been  quef* 

tioned,  if  the  pardon  of  a  perfon  barely  indided  of  felony  be . 

good, 


l^atOom  agi 

&oAy  xAAoQt  mentimiing  the  indiAment :  but,  it  hath  been  ad- 
judged, that  (ttch  a  defeft  is  falvdd  by  the  words  Jhe  indiBatus 

It  hath  been  holden^  that  anciently  a  pardon  of  all  felonies  in-  i  Hawk, 
chided  alt  treafons  as  well  at  felonies ;  and  it  feems  ^  be  taken  ^-^*  ^*  37* 
for  granted  in  many  books,  that  fuch  a  general  pardon  is  even  at  hsk  hia. 
this  day  pleadable  to  any  felony^  except  murder,  rape,  and  piracy ;  P.  c.  466* 
and  that  the  only  reafon  why  it  may  not  alfo  be  pleaded  to  mur-  \J^Pq 
dcr  and  rape  is,  becaufe'  13  R.  i.Jiat.  a.  r.  1.  and  16  U.  2.  c.  6.  45.  *  '   ' 
Ytquire  an  expiefs  mention  of  them ;  and  that  the  only  reafon 
why  it  is  not  pleadable  to  piracy  is,  becaufe  it  is  a  felony  by  the 
civil  law  only. 

By  the  27  jB.  3.  r.  a.  it  Is  enabled,  '*  That  in  every  pardon  of 
^  felony  granted  at  any  man's  fuggeftion,  the  fuggeftion  and  the 
^  name  of  him  that  makes  it  ihali  be  comprifed ;  and  if  it  be 
*'  found  untrue,  the  charter  fha]l  be  difallowed  ;  and  the  juftices, 
*'  before  whom  the  charter  (hall  be  alleged,  fhall  inquire  of  the 
*'  fame  fuggeftion,  and,  if  they  find  it  untrue,  fhall  difallow  the 
*'  charter/* 

No  pardon  of  felony  fhall  be  carried  beyond  the  exprefs  pur-  6  C9.  i  j. 
port  of  it ;  and  therefore  if  the  king,  reciting  an  attainder  of  rob-  *  Hawk, 
bcry,  pardon  the  execution,  he  thereby  neither  pardons  the  fe-  §12,*^'^^* 
lony  itfelf,  nor  any  other  confequence  of  it  befides  the  exe« 
Ctttion. 

It  is  ena&ed  by  z  E.  3.  e,  2.  ^hat  charters  of  pardon  rf  man-'  2  Hawk: 
Jiaug^tersjball  mt  be  granted  but  where  the  king  may  do  it  by  his  oathi  P*  ^«  ^'  37- 
that  is  to  fay  ^  where  a  man  Jlayeth  another  in  his  own  defence^  or  by  \^^  g^, 
in^ortunei  neither  is  there  any  precedent  in  the  regifter  of  the  thorities 
pardon  of  any  other  homicide,  but  fuch  as  is  done  either  in  felf-  tJ^'^c^cd. 
defence  or  by  mifadventure,  or  by  infants  or  madmen  \  and  from 
hence  fome  have  difputed  the  king's  power  of  pardoning  any 
other  homicide.  But  this  is  contrary  not  only  to  the  general  tenor 
of  the  books,  but  alfo  to  the  plain  purport  of  13  i2.  2. fat.  2.  c.i» 
which,  reciting  that  murders,  treafons,  and  rapes,  had  been  fre- 
jucntly  committed^  becaufe  pardons  had  been  eafily  granted  in 
ttch  cafes,  enadeth,  <*  That  no  pardon  fhall  be  allowed  for  mur- 
**  der,  or  for  the  death  of  a  man  flain  by  await,  afTault,  or  malice 
''  prepenfed,  treafon,  or  rape  of  a  woman,  unlefs  the  fame  mur- 
**  der,  CsTr.  be  fpecified  in  the  fame  charter ;  and  if  the  charter 

*  of  the  death  of  a  man  be  alleged  before  any  juftices,  in  which 
'f  it  is  not  fpecified  that  the  party  was  murdered  or  flain  by  await, 
**  afiaultf  or  mtalice  prepenfed,  the  fame  juftices  fhall  inquire  by 
^  a  good  inqueft  of  the  vifne  where  the  dead  was  flain,  if  he 
^  were  muzdered  or  flain  by  awadt,  ifc.  and  if  they  find  that 

**  he  was  mtirderod  or  flain  by  await,  tstc.  the  charter  fhall  be    . 
«  difallowed.*' 

It  haib  been  formerly  often  adjudged,  that  murder  might  be  sia.  366. 
pttAoned  tinder  the  general  defpription  of  a  felonious  killing,  with  ^**^!*-  *^3 

•  chafe  of  mn  obftonte^  but  by  VT.  ^  M.feff.  2.  c.  2.  it  is  declared,  3  m«5!  37." 
TW  no  J^fp^nfMlim  by  nj^  gbftante  rf  or  t^  any  fatuU  fiall  be 
oIlc^Kfed. 

U  2  But 


I 


f 

ftKcb.  363.  Bat  pardons  of  manflaughter  remain  as  they  were  at'commoii 
i*5;  law;  and  therefore  the  pardon  of  the  felonious  killing  of  %  5. 

•  Jon. 56.     ^^Y  ^  pleaded  to  an  indif^ment  of  manflaughter  in  killing  him: 
but  where  fuch  a  pardon  is  pleaded  to  a'  coroner's  inqueft  of  man- 
flaughter, the  court  may  refufe  to  allow  it,  till  the  fa6t  be  found 
manflaughter  by  a  jury  direfted  by  a  higher  court. 
t)yer,  ^o.  If  a  general  a<^  exprefsly  pardon  petit  treafons,  and  except 

fl.  4.  435.    xnurders,  it  cannot  be  avoided  by  indidling  a  perfon  guilty  of  petit 

1  bo?  13.      treafon  for  murder  only,  omitting  the  word  proditorie  j  for  the  let 

offence  being  included  in  the  greater  is  pardoned  by  the  pardon  df 
it ;  and  therefore  fuch  an  exception  of  murder  is  to  be  intended 
'of  fuch  murder  only  as  is  fpecially  fo  called,  and  doth  not  amount 
to  petit  treafon. 
lev.  s.  110.       Neither  doth  the  exception  of  murder  in  a  general  ad  of  par- 
Sid.  150.      don  of  all  felonies  extend  to  2i/ei$  de  fe  i  for  though  his  oflFence  be 
<48.     *       ^^  ftriftnefs  murder,  yet  in  common  fpeech,  according  to  which 
flatutes  are  commonly  expounded,  it  is  generally  underftood  as  a 
dillinft  ofl^ence,  the  word  murder  Iccming primdfocie  to  import  the 
murder  of  another, 
.plow.  401.        It  is  faid,  that  a  general  a£l  of  pardon  of  all  felonies,  mifde- 
rtYtr^^    mefnours,  and  other  things  done  before  fuch  a  day,  pardons  a  ho- 
P*c.  42^.    niicide  from  a  wound  before  the  day,  whereof  the  party  died  not 
t)yer,  99.     till  after  \  becaufe  the  (troke  being  pardoned,  the  effe£ts  of  it  are 
•V  h  f      confequently  pardoned  *. 

\uny  his  its  commencement  before  the  pardon  takes  place,  but  not  its  completion,  the  pardon  Ihall  ope- 
ra e  in  favour  of  the  prlfoner,  as  it  would  have  done  had  the  felony  been  complete  before  the  pardon. 
This  is  the  true  fenfe  of  the  do£^rine  in  Cole*8  cafe.  Nicholas's  cafe,  174)^,  Foft.  64.— Bur,  If « 
man  gives  a  ftroke,  orpoifon,  (which,  till  death  enfues  upon  it,  is  only  a  mifdemeanour)  and  a  pardon 
is  granted  to  all  mifdrmeanours,  &c.  but  not  of  murder  or  poifoning,  and  afterwards  the  party  dies,  tbc 
felony  \i  not  pardoned.  Jd» 

Lev.  ic6.  It  is  faid,  that  a  pardon  of  all  mifprifions,  trefpafles,  oflences, 

^'vi*d'  '      ^^^^  contempts,  will  pardon  a  contempt  in  making  a  falfc  return, 

°  '  ^**    and  a  ftrilcing  in  Wejlminfter-hall^  and  barratry,  and  even  zpr^mu-- 

fiire.     Alfo,  it  is  laid  down  in  general,  that  it  will  pardon  any 

crime  which  is  not  capital, 

2  Hal.  Hift.  If  A.  be  indicted  of  piracy,  and  refufing  to  plead  have  judg- 
**.*S\?^*'     ment  oi  peine  fort  (^  dure^  and  by  the  general  pardon  piracies  arc 

cued  irom  11/1       •    j  ..       c    .    '        r         c_*  *  »  -*  •  - 

Dycr,-o8,    excepted,  but  the  judgment  oi  peine  fori  ^  dure   is    pardoned 

a.  by  the  general  words  of  all  contempts  •,  quare  whether  he  may 

be  arraigned  for  any  other   piracy  5   but,  by  the  better  opinion^ 

he  may  be  arraigned  of  any  other  piracy  committed  before  ^h^K 

award. 


(E)  Whether  a  Pardon  may  be  conditional. 

Co.  Vu       |T  feems  agreed,  that  the  king  may  extend  his  mercy  on  what 
rHawIc.  terms  he  pleafes,  and,  confequentlv,  may  annex  to  his  panion 

KC,c.*37.  any  condition  that  he  thinks  fit,   whether  precedent  or   fubfe* 
%45»  quent,  on  the  performance  whereof  the  validity  of  the  pardoa 

%vill  depend. 

Alfo, 


Alfo,  it  hath  been  held,  that  in  every  pardon  for  a  capital  of-  Moor,  pi. 
fence,  where  the  party  was  obliged  to  ^ive  fecurity,  there  is  a  J^* •  ^ 
condition  in  law  annexed  to  fuch  pardon,  fo  that  if  he  forfeits  fuch  pardoned  of 
recognizance,  his  pardon  becomes  void,  and  he  may  be  taken  and  t^'ony  may 
executed  on  the  firft  judgment  ♦.  ^^t''^"' 

beha?iour  for  feres  years.     5  W*  &  M.  c.  13*  which  videp^* 


(F)  Who  may  take  Advantage  of  a  Pardon,  and  to 
whom  it  fhall  be  faid  to  extend. 

I^Otwithflanding  all  felonies  are  feveral,  yet  the  felony  of  one  Cro.  EH*. 
^^  man  may  be  fo  far  dependant  on  that  of  another,  that  the  P>  3^- 
pardon  of  the  one  will  neceflarily  enure  to  the  benefit  of  the  pK^J.^** 
other ;  as,  where  the  principal  is  allowed  his  pardon  before  his  %  Hawk, 
conviftion,  in  which  cafe  the  acceflary  may  by  a  neceflary  confe-  J*  ^*  ^'  37- 
quence  take  benefit  of  it ;  becaufe  he  cannot  be  arraigned  till  the 
principal  is  convi£led. 

Where  a  man  is  bound  to  the  king  as  furety  for  another's  debt,  1  Hawk, 
it  is  clear,  that  the  difcharge  of  the  principal  is  a  difcharge  of  the  K*  ^'  *•  33^ 
fiiretyj  but  whqre  a  man  is  bouad  to  the  king  for  another's  per-  ^  ^^' 
formance  of  a  future  a£i:,  the  difqharging  of  the  other  from  fuch 
future  z6t  will  not  difcharge  the  furety.     But  quare  if  both  had 
been  bound,  and  the  fubje£^  no  way  interefttd  in  the  matter. 

The  pardon  of  A.^  B,y  and  C.  of  all  felonies  by  them  done,  with*  Djrer^  34.   , 
out  adding  or  any  of  them,  is  void  ;  for  it  fuppofes  them  jointly  ^^J**. 
guilty,  and  extends  to  none  but  joint  felonies,  whereas  all  felony  p.c.  0.37. 
is  icveral  in  each  offender^  and  cannot  be  joint*  ^  «.4< 


(G)  In  what  Manner  a  Pardon  is  to  be  taken  Ad- 
vantage of:  And  herein, 

I*  In  vrhat  Manner  a  general  Pardon  by  Parliament  is  ta  be  takea 

Advantage  of. 

LlEREIN  we  muft  firft  obfcrve  a  difference  between  a  pardon  2  Hawk. 

by  parliament  and  that  under  the  great  feal ;  that  as  to  par-  ^*  ^*  *^-  37* 
don  by  [a)  parliament,  the  fame  cannot  be  waived,  becaufe  no  one  ^a)  Thit* a 
by  his  admittance  can  give  the  court  a  power  to  punifh  him,  where  coronation 
ii  judicially  appears  there  is  no  law  to  do  it ;  but  a  man  may  P*'*^""  *^'"'* 

*   •  '^  t  *  *  1         1  /•     •     1         1       !•  1  '    noc  be  taken 

waive  a  pardon  under  the  great  feal,  by  pleadmg  other  matter^  advantage 
without  taking  any  notice  of  it.  «^  "''•c's  «t 

be  ukea  out  and  plcadod  under  the  great  (eal.     Keb.  70.;.^ 

n  the  body  of  a  general  aft  of  pardon  either  except  divers  per-  »  Hawk, 
ions  by  name,  or  except  all  who  come  under  a  general  defcrip-  ^*  ^'  *^*  37* 
tion,as,  all  who  adhered  to  J.  S.y  the  court  is  not  bound  (neither  ?cveraj*au.- 
ought  it,  as  fomc  fay,)  to  give  any  one  the  advantage  of  it,  unlefs  thoritici 
He  plead  it,  and  fcew,  in  the  firft  cafe,  Aat  he  is  not  one  of  the  ^***  ^'^""^ 
fccfgns  excepted^  and  in  the  other,  that  he  is  not  included  in  fuch 

U  3  dclcriptioni 


defcription ;  nekhcf  will  it  be  fafe  for  him,  if  ht  be  of  the  &me 

name  with  one  of  tbofe  excepted  by  name,  to  aver,  that  he  is  not 

one  of  the  perfons  excepted  by  name,  without  adding^  that  he  is 

a  different  perfon  from  fuch  other  of  the  fame  oame^    But,  if  the 

body  of  the  ftatute  except  ope  perfon  only,  or,  if  it  be  general  aa 

to  all,  and  afterwards  fome  be  excepted  in  the  provifoea,  \%  niay 

be  pleaded,  as  fome  fay,  without  any  averment  that  he  wha  pleads 

it  is  not  one  of  the  perfons  excepted,  is^c*  and  the  exceptions  o.ught 

to  be  (hewn  on  the  other  fide. 

Koy,  100.        Alfo,  where  a  general  ad  of  pardon  excepts  certain  kinds^  of 

Bhck  ▼.       crimes,  there  is  no  need  to  aver,  that  the  crime  whereof  a  perfoa 

Car.44Q.     ^^  indif^cd  is  not  one  of  fuch  excepted  crimes,  but  the  court 

MoQt,  610.   ought  judicially  to  take  notice,  whether  it  be  excepted  or  not. 

Cro.  Eiis.         Alfo,  where  fuch  a  ftatute  excepts  only  one  particular  perfon,  it 

'  Y*^  hath  been  faid,  that  there  is  00  need  of  an  averment  that  a  pei^^N^ 

%jotu%  •    indited  is  not  fuch  perlbn,  but  that  the  court  is  to  take  notice 

whether  he  be  or  not. 

2.  In  what  Manner  a  particular  Pardon  under  the  Gfreat  Seal  i^ 

^  to  be  taken  Advantage  of. 

Cro.  Elb.  The  party,  as  hath  been  obferved,  muft  infift  on  the  benefit  of 
>53-  this  kind  of  pardon  i  and  therefore  it  hath  been  held  to  be  errors 

to  allow  a  man  the  benefit  of  a  pardon  under  the  great  feal,  unlefs 

he  plead  it. 
•  Hawk.  He  who  pleads  fuch  a  pardon  ought  to  produce  it  {a)/uif€de. 

P.O. c.  n*  Jiplli;  becaufc  it  is  prefumed  to  be  in  his  cuftody,  and  the  pro- 
(«)  That  it  P^^  ^^  ^^  belongs  to  him.  Tet,  if  a  man  pleads  fuch  pardon 
IS  fufficient  without  producing  it,  it  feems,  that  the  court  may  indulge  him  a 
to  plead  and  farther  day  to  put  in  a  better  plea. 

cmpUfictttoA  of  the  paidoni  tec  becaule  fach  dcmpiificacioa  it  ezpreisly  wichla  the  ijEIix.  c.  ^» 
5  Co.  53.    Cartb.  138.  citad. 

t  inft.  140.      If  there  be  a  variance  between  the  pardon  and  record  of  con- 

KeUw.  58.    vi£Uon,  tfc,  yet,  if  there  be  no  repugnancy  to  intend  that  the 

^68.'   ^^    ^^^^  perfoxi  is  meant  in  both,  it  may  be  fupplied  by  a  proper  aver- 

pycr,  34.     ment  \  as,  if  he  be  c&Ued  J,  S.  gentleman  in  the  one,  and  y,  S. 

yeoman  in  the  other }  or  B»  the  father  in  the  one,  and  B.  the  ton 

of  JF.  in  the  other  \  or,  if  the  ftroke  which  caufed  the  death  ct 

%  5.  &c.  be  fuppofed  to  iiave  been  given  on  the  fecond  of  Augu^ 

xci  the  one,  and  on  the  third  in  the  other :  alfo,  if  fuch  Tariant 

pardon  be  pleaded  without  fuch  averment,  the  court  may  give  the 

party  a  farther  day  to  perfedl  his  plea. 

ft  Hawk.  It  feems,  that  fuch  pardon  cannot  be  pleaded  after  the  |;eneral 

p.  C.  c.  37.  iffue,  unlefs  it  be  of  a  date  fubiequent  to  the  pleading  of  it  \  be* 

^  ^^'  caufe  the  making  defence,  without  taking  any  notice  of  the  par* 

don,  feems  to  amount  to  a  waiver  of  it.     And  qture  if  a  pardoa 

can  be  pleaded  at  the  £une  time  with  the  general  iflue. 

ft  VT^wk.  The  party  is  not  bound  to  lay  the  ftrefs  of  his  cafe  on  any 

I*.  0.  c.  37.  partieular  claufe  of  the  pardon,  but  may  take  advantage  of  the 

»^«*  whole* 

Alter 


IPartiom  ^9i 

After  an  amerciament  in  the  King's  Bench  is  eftfeated  into  the  »  Ha»k.   , 
Exchequer,  and  the  party  hath  infifted  on  a  pardon  there,  and  been  ^'P'^  ^'  ^^' 
denied  any  benefit  of  it,  he  may  be  brought  by  habeas  corpus  cum 
taufii  to  the  King's  Bench,  becaufe  the  recoi^d  remains  there,  and 
plead  his  pardon 'S  and  if  it  be  adjudged  fufficient,  have  z/uper/edeas 
to  the  barons. 

While  the  ftatute  ioJ5. 3.  r.  2.  ftood  in  force,  no  pardon  of  Plow.  50a. 
(«)  felony  could  be  allowed,  without  a  writ  of  allowance,  teftify-?  ^l'^'\ 
mg,  that  the  party  had  found  fureties  according  to  that  ftatute.  cmh.  121^ 
Bat  this  is  now  repealed  by  5  &r  6  JF".  3.  c.  13.  which  provides,  (fl)Butihcfe 
«  That  the  juftices,  before  whom  a  pardon  of  felony  (hall  be  JJI^n^JSiti 
I    "  pleaded,  may  in  difcretion  remand  or  commit  the  party  to  pri*  for  fuch 

**  fon  till  he  Ihall  enter  into  a  recognizance,  with  two  fufiicient  writ  upon  4 
:    ^  fureties,   for  the  good  behaviour  for  any  time  not  exceeding  ^^n.**^ 
I    ^  fcven  years ;  provided  that,  tf  fuch  perfon  be  an  infant  or  feme  cro.  eWu 
I    **  covert,  it  (hall  be  fufficient  to  find  two  fureties,  who  (hall  efnter  ^14- 
'*  into  a  recognizance  for  his  or  her  being  of  the  good  behaviour  ^Th««*bai 

^  as  aforefaid  ^.  not  been  any 

uftaace  fince  this  ftatute  (as  it  is  faid)  of  the  coart^t  requiring  recognisance  for  the  good  behaviour  of  a 
forioft  paidoocd  for  murder.    Rex  v.  Chetwynd,  z  Stra.  jao3. 

^^^  » 

Thcjudges  may  infift  on  the  ufual  fee  of  gloves  to  themfclves  *  Jon.  56. 
«nd  officers,  before  they  allow  a  pardon.  Kriit?**?. 

.    Where  a  prifoner  bath  a  pardon  to  plead,  and  any  difficulty  arife  3  i^^-  ^9* 
thereon,  the  court  will  of  courfe  affign  him  counfcl  f.  doq^for  T'' 

nfdcBiemoQr,  the  defendant  ihall  not  be  put  to  the  bar,  aor  plead  it  on  bis  knees.    Rex  v  Hales, 
s  S tra.  8 1 6.  Defendant  in  an  information  for  maihem  ibail  have  the  benefit  of  an  »€t  of  grace, 

I&OQgh  he  did  not  infift  on  it  at  his  trial;  but  ihall  pay  profecutor  tuA  cods.  Rea  v.  Haines,  i  Wilf. 
ai4.-~-[The  mode  of  taking  advantage  of  a  pardon  upon  the  circuits  and  at  the  Old  Bailey  is,  to 
fncore  the  K.iof 's  fign  manual  or  priyy  feal,  fignifying  his  Majefty^s  intention  to  afford  a  pardon  to  th^ 
prifoner  either  abfolutely  or  conditionally  as  the  cafe  may  be,  and  diredling  the  juftices  of  the  gaol  dell- 
Tery  ID  bail  him,  on  bis  entering  into  a  recognizance  to  appear  and  plead  the  next  general  pardon  that 
A^i  come  out.  This  mandate  the  juftices  obey ;  taking  iecurity,  if  the  pardon  is  conditional,  for  the 
ftttornunce  of  the  ftipulationa  on  which  it  is  granted,  and  afurwards  itFuing  their  warrant  to  the  gaoler 
lorhii  difcharge.     i  Bl.  Rep.  479.    2  Bl«  Rep*  797-] 

(H)  The  Effeds  and  Confequences  of  a  Pardon, 
and  to  what  the  Party  ib^l  be  reftored. 

JT  feems  agreed,  that  a  pardon  of  trcafon  or  felony,  even  after  Hob.  67, 
*  an  attainder,  fo  far  clears  the  party  from  the  infamy  and  all  ^'-    ^^i 
other  confeouences  thereof,  that  he  may  have  an  ^£tioa  againit  Abr.  87?  * 
any  who  Qiail  afterwarcls  call  him  traitor  or  felon  j  for  the  pardon  Raym.  %^. 
znakes  him  as  it  were  a  new  man. 

Alfo,  a  pardon  reftores  a  man  to  his  credit,  fo  as  to  enable  him  2  Hal.  Hift. 
.  to  be  a  witncfs  :  but  yet  his  credit  muft  be  left  to  the  jury.  tirBv^cn/* 

And  it  hath  been  admitted,  that  the  king's  pardon  of  the  hum-  2  Hawk. 

ing  of  the  hand  on  a  convidion  of  manflaughter  hath  the  fam;  **•  ^  ^'  V« 

tScQy  as  to  this  purpofe,  as  the  burning  would  have  had,  which  ^  * 
»  agreed  to  rcftorc  the  party  to  his  credit. 

But,  it  hath  been  adjudged,  that  a  pardon  is  of  no  manner  of  2  Hawk. 

force,  as  to  this  purpofe,  till  it  have  nafl'cd  the  great  feal.  ?' ^"  ^^7* 

U4  It^^^ 


T^  3'   r 


f96  ]p8tDon. 

iuk.tj^         Ii  is  {kli,  tint  the  pardon  of  a  felony  will  not  make  an  afreflj 
^  f:x  zi  by  ctx  who  did  not  know  of  the  pardon  unlawful ;  becauft  .1 

being  for  the  publick  good,  are  cp  be  favoured,  and  | 
l1  njc  be  acUonable  by  reafon  of  fuch  a  pardoUi  as 
i::i:n£ijc*j:s  vcris  tL^li  be,  becaafe  they  deferve  no  favour.  ] 

if  a  xu.-  ">e  ctrTkied  or  deprived,  or  otherwife  puntihed  for  an  I 
'  j^  •  ^"^  irr^tis  c:r,Tx  *  ;Vir.,-ji  of  parliament,  and  at  the  fame  feffion  an 
'  /j^  &^  7^  vi.1l:.  p2r,xcs  tLe  offence,  it  feems  agreed,  that  the  con* 
•rifriat  ir  iii3niri:&,  v?V.  are  i^'zfaBo  avoided ;  becaufe  the  ad 
T.:i;;Tc  ^T^  ZTZOL  ziss  fcni  day  of  the  feffion  (a),  it  now  appears, 
rru::  -ic  ^^"riiri  wis  pirlrncd  at  the  time  of  the  conviction,  t^c* 
jt-..;  r  2^-L  Its:::!  iii  ,u;^-rJ,  that  where  an  aft  of  parliament  ex* 

Id  1^1  i^zi  crimes  from  a  certain  day  before  the 
z  n^rmr^  2t*..  :$  all  coaviclions  and  deprivations,  and 

•  c---  r\-«-^^r-Li-i  ijn^rrci-ia^-nts,  tsc.  for  fuch  crimes,  whether 
^^^"^  ^....^  ,--7r"^-  j^'>*  !-".-  wcr:  b-^:\"re  or  after  the  feffion;  becaufe  it 
^  ^s.  ^  *.  ^— ~  -  c^  -*-  -ir.nt  cfriit  rirlij-ment  that  fuch  crimes fhail  no 
=••      -•  -   ^  .     ,:t    -^-.J:-!*    v!:.,:!  d-m::  tike  effect,  if  fuch  convic-^ 

^^      .V-        i -  r*  *^-^.4-  r-^ci  l!:^  king  (lull  deveft  any  intcreft  veiled 

*  -'-  t  :^^  ..  .-  ..^  ,    j^  :rc.zl:cr  ir.^'.\  ::»  without  words  of  reftitutioD, 

^r-  :\^:^  irc^Ti  ihc  king-     Yet,  a  pardon  prior  to  2^ 

I'«  .  *?:;•  Jiic  ill  :crt«:ures  of  lands  or  goods. 

•.^-:  .^  .:.:^,d.  that  the  releafe  of  all  judgments  and 

At-,-..  .  >   •;  t  c^:m:ni  paruoa  extends  to  debts  due  to  the  king 

•-.   ,.   ^  .  '.•::  .*r  xrfviicurc;  and  that  it  doth  not  rcftorc  them  to 

•  «       ::  ^— .i  ^  xrrcirci  chem,  but  extinguifhes  them  in  the 
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^  •:•>  -^-Ti^x.  uiac  actvichftanding  the  king's  pardon  to  a 
.:  ^.:':..  .r  J'^  ciixxh  contrary  to  the  purport  of  31  ^/a* 
,T  ^^»  in  I\rjk:ir  cccus^  into  his  office  by  a  corrupt  bargain 
^'. •  •.:  ^  *  5.*  :iic  .*\ir7Ctt  of  5  CJ*  6  J?.  6.  c.  *i6.,  may  fave  fuch  clerk 
^  ^.  >^-^.  •*-?:  :.:»  crjriail  prcfecution  in  refpeft  of  the  corrupt 
^  •  V  •  *.  ^^^»'  **'•***  -^  ^^^  exubk  the  clerk  to  hold  the  church,  nor 
•^/^ixvr  >•-*  :xcrua  :2je  CiEce, becaufe  they  are  abfolutely dilable4 

V  X  i..'4i-vnr  v^''i*ciCHl>  in  its  true  nature  and  extent,  can  only 
X  ^  iv:  -"^  M:\i:r^:t:;  and  therefore  if  a  maa  attainted  be  par? 
^v  .-.N.  >•  ^*'"  -^"^  ,"^'^.i3sect,  he  is  totally  reftored  and  inheritable 
.V*  : :  N.'.  '^  .'^i?  ^«i-%  if  he  be  pardoned  by  charter,  he  may  thencer 
n>i"*  *v  -\  *-  X  ''u.'tv'i>  b^  cannot  inherit  his  former  relations;  for 
,-.K  V  i    >  ;.T  r t.T  ciTLsrot  alter  or  take  away  the  right  of  others,  of 

L-  I  ;iMrt  Sf  ^ctixateJ,  and  after  pardoned  by  charter,  the  child-; 

N       ^  •  :%«*  NHr*»  XCv^cc  t*cii  fUTdoa  Ihail  not  inherit ;  but  if  they  fail,  the 

*      *  "     s^i..  .:v^  K^^  ^^*t  fuch  pardon  may  inherit  him ;  for  the  pardon 

^     *^    »Hx.v^^  ^-*^  caf^-V  of  new  relations  as  well  as  of  new  purchafcs, 

.^^^  \  4  :  :i>e  oCd  kjral  benefits  and  relations  are  loft. 

^     *   kT  '  \!^.N"as^  bv  parliament  arc  of  two  kinds ;  one  a  reftitutiou 

/^  '^  ^v^    ^  v^  -<  k*v\*%  which  only  removes  the  corruption  thereof,  but  re- 

il  ^  ^^^^  a^  tv^  the  csuty  Jitt^iiit,  pr  his  h«rs>  the  manors  or  honours 


V  *^ 


yAhj  the  attainder,  unlefs  it  fpecially  extend  to  it;  the  other  U 
igcneral  refUtutioiiy  not  only  in  blood,  but  to  the  lands,  (^r.  of  the 
paitj  attaint. 

A  reftitntion  in  blood  may  be  fpecial  and  qualified;  but,  HaUHiti 
geoendly,  a  reftitution  in  blood  is  conftrued  liberally  and  exten-  ''*  ^*  3S^ 
frdy. 

A.  hadi  ifiue  B,  a  fon,  and  is  attaint  of  treafon  and  dies;  B,  3  Ioft.ti33« 
purchafeth  lands  hi  fee-fimple ;  B,  by  parliament  is  reftored  only  ^^  !f!tla^ 
io  blood,  and  enabled  as  well  as  heir  to  ji.  as  to  all  other  collateral    * 
and  lineal  anceftors,  provided  it  ihall  not  reftore  B.  to  any  of  the 
fands  of  J.  forfeited  by  the  attainder :  B,  dies  without  iflue :  it 
was  ruled,  that  the  lands  of  B,  (hall  defcend  to  the  fillers  of  A., 
as  aants  and  collateral  heirs  of  B,     \/l,  Becaufe  the  corruption  of 
Uood  by  the  attainder  is  removed  by  the  reftitution.     ad/y,  AI- 
ibmgh  the  words  of  the  a£t  of  reftitution  be  to  reftore  B.  only 
as  heir  to  ^.,  is^c.  yet  this  doth  not  only  remove  the  corruption, 
and  reftore  him  and  his  lineal  heirs  in  blood,  but  alfo  his  collateral 
Iieiia,  and  removes  that  impediment  which  would  have  hindered 
^  defcent  to  them. 
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(A)  Of  the  Right  to  fue  informd  Pauperis^  and  the 
Manner  of  Admittance. 

(B)  Whether  a  Defendant  may  be  allowed  to  defend, 
as  v^ell  as  a  Plaintiff  to  fue  informd  Pauperis. 

(C)  In  what  Cafes  to  be  fo  admitted* 

(D)  In  what  Cafes  to  be  difpaupered,  and  to  pay 
Cofts. 


(A)  Of  the  Right  to  fue  informd  Pauperis^  and  the 

Manner  of  Admittance. 

BY  the  1 1  Hen.  7.  e.  i  a.  it  is  enafted  in  the  words  following, 
<*  Prayen  the  Commons  in  this  prefent  parliament  aflemblcd, 
"  diat  where  the  king  our  fovereign  lord,  of  his  moft  gracious  dif- 
^  pofition,  willeth  and  intendeth  indifferent  juftice  to  be  had  and 
^  Quoiftered  according  to  his  common  l^ws  to  all  bis  true  fttbje£ls, 

5  «  aa 


i^  ]^ttlttlet. 


^  as  well  (d  the  poor  as  rich,  which  poor  M>je£b  be  not  of  abi% 

^  ae  power  lo  fue  aceording  to  the  laws  of  this  laitd^  far  dur 

<*  redrefs  of  injuries  atid  wrongs  to  them  daily  done,  as  wdl  co»- 

<<  cerning  dieir  peifens  and  their  infaerifance  as  other  ctofci}  fer 

<<  remedy  whereof^  in  the  behalf  of  the  poor  perfons  of  thk  land 

^  not  able  to  fue  for  their  remedy  after  the  courfe  of  the  c6n- 

<*  moa  law,  be  it  ordained  and  ena£ted^  that  every  poor  pcribn 

<^  or  perfons^  which  hate  or  hereafter  fiiail  hare  canfe  of  afiios 

^  or  afiions  againft  any  peribn  or  perfons  widiin  thia  realm^iiait 

<<  have^  by  the  diferetion  of  the  chanceUour  of  this  realm  far  dis 

<<  time  beingi  writ  or  writs  original  and  writs  niftApmnay  acoord* 

<<  ing  to  the  nature  of  their  caufes,  therefore  nothing  paying  to 

^  your  higlmefs  for  tho  feals  of  the  fame,  nor  to  any  peilini  for 

<'  the  writing  of  the  (ame  writs  to  be  hereafter  foed  \  and  tkattto 

^  faid  chanceUour  far  the  time  being  (hall  affign  fuch  of  tfa( 

<<  clerks»  which  flisdl  do  and  ufe  the  making  and  writiag  of  the 

^  fame  writs,  to  write  the  fame  ready-  to  be  fealed  \  and  alfe 

<<  learned  counfel  and  attomies  for  the  fame,  without  any  rewarl 

<<  taking  therefore ;  and  after  the  faid  writ  or  writs  be'retuiuedyif 

<<  it  be  before  the  king  in  his  bench>  the  juftices  diere  (hall  aiE^ 

^*  to  the  fame  poor  perfon  or  perfons*  counfel  learned,  by  their 

difcretions,  which  (hall  give  their  counfel,  nothing  taking  for 

the  fame  ;  and  like  wife  the  juftices  (hall  appoint  attorney  and 

<<  attomies  for  the  fame  poor  perfon  or  perfons,  and  all  other 

<<  officers  requifite  and  neceflary  to  be  had  for  the  fpeed  of  the 

*<  faid  fuits  to  be  had  and  made,  which  fliall  do  their  duties  with- 

«  out  any  reward  for  their  counfels,  help,  and  bufinefs  in  the  fame  \ 

<<  and  the  fame  law  and  order  (hall  be  obferved  and  kept  of  alt 

<<  fuch  fuits  to  be  ma  Je  afore  the  king's  Juftice  of  his  Common 

<<  Place  and  Barons  of  his  Exchequer,  and  all  other  Juftices  in  the 

«  court  of  record  where  any  fuch  fuit  (haH  be/' 

Ul.Reg.  Before  a  perfon  is  admitted  to  (nt  m  JirnUl  pauperis^  he  tbqSI 

^33*  have  a  counfel's  hand  to  his  petition,  certifying  the  judge  to  whom 

fame  iT  ne-    ^^  petition  is  dire£led,  diat  he  conceives  the  petitioner  hath  good 

cttfl'ary  to      caufe  of  aQion  {a):  he  xxOiA  alfa  annex  an  affidavit  (i)  to  his  peti- 

tntltltpw-    jjon,  that  he  is  not  worth  5/.  all  his  debts  paid,  except  weariDg 

Mfooittt^    apparel  and  his  right  to  the  matter  in  queftion. 

li!f§rmJ  f^ptris,    X  Burr.  1308.     (^\  This  affidavit  nuft  be  made  by  the  party  hSmfelf,  aot  b;  • 
third  perfofli    WlUunftA  v.  Belfher,.  a  Br.  CIm  Rep*  S72.] 

1  Salk.  507.      On  a  motion  to  difpauper  a'  perfon  Who  was  pbintiff  in  an 

pi.  a.  a£lion  becaufe  he  had  a  living  of  40 L  per  annum  s  Turtoti  aod 

Goulds  Juftices,  were  againft  it,  becaufe  he  fwore  he  was  in  debt 

more  than  it  was  worth ;  but  Hoh,  €•  J.  cKfiirtred  from  them ;  for 

his  being  indebted,  or  his  eftate  being  mortgaged,  is  no  reafon ;  it 

is  enough  that  he  has  a  conCderable  eftate  in  poire(Eon. 

Ml.  Rt|.  A  perfon  admitted  to  fue  informd  pauperis  can  only  foe  ia.that 

^33*  caufe  for  which  he  is  admitted  -,  fo  that  if  ai^y  other  caufe  arifts, 

he  muft  f\!ie  de  novo  to  be  admitted,  & j6r  totiei  quoties, 

[The  admiifion  in  one  court  is  not  binding  on  the  officers  of 
another  court  \  and  therefore  if  an  iiTue  out  ojf  Chancery  where  the 

p^ictiff 


duntiffhad  been  adoeutted  m  forma  pauperis^  Comes  to  be  triod  in 
A.  &,  he  niuft  be  admitted  tbere  alfo. 

The  admii&on  to  fue  in  forma  pauperis  may  be  either  at  the  com-  S»y.  Cofti^ 
jBfncemcnt  of  the  fiiit»  or  zixtt^zxiM  pendente  Hie.  „^..       9°-  , 

A  perfon  fiiiog  in  forma  pauperis  is  not  entitled  to  the  iflue-  Codroo  k. 

JDOnCT.l  -     Htyroia, 

'  -^  5  TcHD  Kef.  509^ 

(B)  Whether  a  Defendant  may  be  allowed  to  defend, 
as  well  as  a  Defendant  to  fue  informd  Pauperis. 

|T  feems  that,  after  the  ftatutes  which  introduced  cods,  neither 

^  pIsuDtiffs  nor  defendants  could  fue  or  defend  in  forma  pauperis: 

ibr  that  would  be  a  means  of  depriving  the   other   party  of 

die  coft$  given  him  by  ftatute ;  and  as  the  above-mentioned  ftatute 

II  if.  7.  c.  12.  enables  perfons  only  to  fue  as  paupers ;  and  as  the 

ftatute  7%H.  8.  e.  15.  hereafter  iet  forth,  excepts  only  plaintiffs 

vho  are  paupers  from  paying  cofts,  it  feems,  that  a  defendant 

cannot  be  admitted  in  a  civil  a^on  to  defend  as  a  pauper.     But 

it  hath  been  {a)  adjudged,  that  a  perfon  may  be  admitted  to  defend  [d)  V^b3^ 

an  indidment  in  formd  pauperis  for  a  mifdemeanour,  fuch  as  a  ^P*  ^ 

(Qfifpiracy,  keeping  a  diforderiy  houfe,  ts^c,^  for  in  fuch  proceed-  wHght! 

mp  there  being  no  cofts,  the  judges  have  a  difcretionary  power  of  a  Sua.  1041. 

admitdng  or  refufing  them  by  the  common  law. 

AUb  by  the  a  Geo.  2.  c.  28.  $  8.  it  is  enaded,  ''  That  in  cafe 
^  any  perfon^  arretted  and  imprifoded  by  virtue  of  any  writ  of 
^  cafias  or  information  relating  to  the  cuftoms,  fliall  make  affida- 
"  fit  before  die  judge  or  judges  of  fuch  court  where  fuch  aAioa 
^  or  information  (ball  be  brought,  or  before  any  other  perfon  com- 
^  miffioned  by  fuch  court  to  take  affidavits,  that  he  is  not  worth, 
**  over  and  above  his  wearing  apparel,  the  fum  of  5/.  (which 
^  affidavit  the  faid  judge  or  judges  of  fuch  court,  and  fuch  perfoa 
^  &  commiffioaed,  is  and  are  hereby  authorifed  and  required  to 
^^  take),  and  fuch  perfon  (hall  thereupon  petition  fuch  court 
**  to  be  admitted  to  defend  himfelf  againft  fuch  a£lion  or 
''  information  in  fo^ma  pauperis^  that  then  the  judges  of  fueh 
^  court  ihall  according  to  their  difcretions  admit  fuch  perfon 
-'  to  defend  himfelf   againft  fuch  adion  or    information    in 

*  the  fame  manner,  and  with  the  fame  privileges,  as  the  judges 
•'  of  fuch  court  are  by  law  dire£led  and  authorifed  to  admit  poor 
^  fabjeAs  to  commence  a£tions  for  the  recovery  of  their  right ; 
^  and  for  that  end  and  purpqfe  it  {hail  be  lawful  for  the  judges  of 
'f  filch  ponrts  to  affign  conniel  learned  in  the  law,  and  to  appoint 
'*  an  attorney  and  clerk  of  fuch  court  to  advife  and  carry  on  any 
"  legal  defence  that  fuch  perfon  can  make  againft  fuch  a£iion  or 
''  information  ;  which  faid  counfel,  attorney  and  clerk  fo  affigned 
"  and  appointed,  is  and  are  hereby  required  to  give  his  and  their 
^  advice  and  afliftance  t,^  fuch  perfon,  and  to  do  their  duties,  witl>« 

*  out  fee  or  reward." 

[A  dc- 


300  4Pauper. 

Res  T.  [A  defendant  upon  an  attachment  for  a  contempt  will  not  be 

I'earfuD,  admitted  to  defend  in  formd  pauperis, 

%  Burr,  . 

1039. 

IL«T.  A  pcrfon  conviQed  of  perjury,  and  outlawed  for  forgery,  was 

Morgan,  admitted,  no  caufe  being  fticwn  to  the  contrary,  to  plead  the  king** 

tr.  1214.  ^^j^j^Qj^jffjQf.^^pat4peris.i 


(C)  In  what  Cafes  to  be  fo  admitted. 

Lil.Reg.  1T  is  faid,  that  none  ought  to  be  admitted  to  fue  in  forma  paupe* 
<33«  f^      *  ris  in  an  aftion  on  the  cafe  for  words. 

Wild. 

Mod.  a6S.  Alfo  it  is  faid,  that  a  perfon  who  fues  in  forma  pauperis  ought 
ftr  North,  ^q^  ^q  have  a  new  trial  granted  him ;  becaufe  having  had  once  the 
If  AU^rnet  benefit  of  the  king's  juftice  he  ought  to  acquiefce  in  it*. 

diicreuoAwy  in  the  court,  aod  more  efpceialij  if  the  plaintiff  will  confent  to  pay  the  cotb  ^ 

Mod.  168.        And  it  is  faid,  that  paupers  ought  not  to  be  admitted  to  remove 

f€r  North,    caufes  out  of  inferior  courts,  but  ought  to  fatisfy  themfelves  with 

the  jurifdi£^ion  within  which  their  anions  properly  lie. 


(D)  In  what  Cafes  to  be  dlfpaupered,  and  to  pay 

Colls. 

Ord.  Cur.  1>T  the  orders  of  the  courts,  if  the  party  admitted  to  fue  informi 
94*  -^  pauperis  give  any  fee  or  reward  to  his  counfel  or  attorney,  or 

make  any  contra£l  or  agreement  with  them,  he  (hall  from  thence- 
forth be  difpaupered,  and  not  be  afterwards  admitted  again  in  that 
fuit  to  profecute  informd  pauperis^ 
Ord.  Car.         Alfo,  if  it  (hall  be  made  appear  to  the  court,  that  any  perfoa 
95*  profecuting  informi  pauperis  hath  fold  or  contra£ted  for  the  bene- 

fit  of  the  fuit,  or  any  part  thereof,  while  the  fame  depends,  fuch 
caufe  (hall  be  from  thenceforth  totally  difmifTed  the  court. 
ftS»lk.  $06.       It  is  faid,  that  if  a  pauper  gives  notice  of  trial,  and  does  not 
pi*  i«  proceed,  he  (hall  be  difpaupered, 

(tf)  Though  In  *c  ftatute  23//.  8.  r.  15.  there  is  a  prpvi(jon,  "  That 
landa  de-  <<  whoever  fucs  informd  pauperis  (hall  (a)  not  pay  coils,  but  (hall 
fcend  to        „  fuffer  fuch  other  puni(hmcnt  as  the  judge  ot  the  court  (hall 

him  afrer  1  .    1    r    m  jo 

caufr  tried,    "  think  fit. 

>et  he  ihall  not  pay  cofts.    Mod.  Rep.  la  Law  and  £q.  344. 

s  Satk.  506.  But,  notwithftanding  this  ftatute,  if  he  be  difpaupered  or  non« 
&  1'*  86  fuited,  the  {b)  ufual  pra£2ice  is  to  tax  the  cofts,  and  for  hon-paf- 
a)  vt'ul   '    ment  to  order  him  to  be  whipped. 

though  the  uAial  courfe  in  fuch  cafei  is  to  tax  the  coftt,  and,  if  not  paid,  to  whip  (be  plaintiff;  Tvr, 
upon  conGderation  of  the  circumftances  of  the  cafe^  it  is  in  the  difcretion  of  the  court  to  fpare  both* 
Sid*  16 1.  And  p*r  Holt,  C.  J.  on  motion  to  whip  a  pauper  who  had  been  noofuited,  there  is  no  officer 
for  that  purpofcf  nor  did  be  ever  know  it  donr.  2  Salk.  506.  pi.  r.  [In  Solomon  v.  Agneli  ForteCc 
|ao.  it  was  holden,  th^t  a  pauper,  though  difpavf  e;ed  flioaid  not  paj  cofts }  and  if  talcen  in  execution 
Kr  cottsi  he  ikou'.d  be  difchoigcd  on  moti^'n.  j 

4*  brouglu 
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A.  brought  a  bill  in  firmd  pauperis^  to  which  the  defendant  put  Abr.Eq. 

ta  a  plea  and  demurrer,  which  were  both  over-ruled  ;  and  it  was  ^*^'       ., 

infifted  upon,  that  he  fhouid  have  no  cofts,  being  at  none :  but  iwd!^ 

jnj  Lord  Samersj  after  long  debate  and  inquiry  of  all  the  ancient  Chao.2X9. 

counfel  and  clerks,  who  agreed  that  he  fliould  have  cofts,  ordered  **^«««pa«- 

'  bim  his  cofts  {a)  like  other  fuitors ;  for  though  he  is  at  no  cofts,  d!crcc^io«- 

or  but  finall  cofts,  yet  the  counfel  and  clerks  do  not  gi^e  theii*  cover  with 

labour  to  the  defendant,  but  to  the  pauper.  f°?/' '»'  ''^ 

*■      *  held  on  mo* 

tioo  per  tmriam  to  be  mireafonable,  that  any  one  (houtd  have  more  cofts  than  he  was  out  of  pocket ;  and 
theivapon  ordered  the  plaintiff  and  his  foiicitor  to  make  oath  before  the  Mafteri  and  what  they  fwore 

\  tfaej  had  paidy  or  were  to  pay,  was  to  be.  allowed,  but  no  farther. Co()s  cannot  be  given  againft  a 

lauper  ItSat  of  the  plaintiff,  for  not  going  on  to  trial ;  if  vexatious,  he  may  be  difpaupeied.     Nokes  v. 

I  Warn,  Fort.  319.  3  Wilf«  24.  S.  C.  i  Str.  42^.  S.  C.  contr,  [Uniefs  the  pauper's  condud  ap. 
pears  to  have  been  vexatious,  the  court  will  not  ftay  the  proceedings  in  a  fecond  adion,  until  the  cofts 
an  paid  of  anonfuit  in  a  prior  one  for  the  fame  caufe.   Winter  v.  Slow,  2  Str.  878.     Brittain  v.  Gicn- 

!  fiUe,  f</.  iiai.  3  Wllf.  24.,  but  where  the  cofts  of  a  former  nonfuit  in  trefpafs  were  n^t  paid»  the 
saoit,  though  no  circuxnftance9  of  vexation  were  ftated,  ft  aid  the  proceedings,  notwithftaading  tl)6 

'  plaintiff  was  a  prilbner  at  the  time  of  bringing  the  iecond  aftion,  and  fued  mftrrndpauptris,  Wcfton 
T. Withers,  2  Term  Rep.  fix*] — If  a  pauper  is  nonfuiied,  brings  a  fecond  a6tion,  and  recovers,  the 
sofis  of  the  firft  ihal!  not  be  deduced  out  of  the  recovery  in  the  fecond.  Butler  ▼.  Inneys,  1  Stra.  891,— 
If  pauper  gives  feveral  notices,  and  does  not  go  on  to  trial,  the  court  will  not  reftrain  him  ftom  going  Ma 
Id  tiial  till  he  has  paid  cofts  of  former  notices,  but  they  will  make  an  order  to  difpauper  him  nifim 
Isjl^K  V.  Lowe,  2  Str.  983.  [A  perfon  fuing  in  equity  in  forma  pauperis  ftiall  not  amend  his  bill  by- 
kaving  out  (bme  of  the  defendants,  Wilkinfon  v.  BclHier,  2  Br.  Ch.  Rep.  272. ,  or  difmifs  it  as  agatnft. 
foot  of  them  without  payment  of  cofts,  Pearfon  v.  Bel  (her,  3  Br.  Ch.  Rep.  87.;  nor  it  feems,  will  a 
pir;y  be  proCe£bed  by  an  oider  to  fue  in  ftrma  pauperis  fiomthe  cofts  of  proceedings  prtvious  to  the  onier* 
Mo&l.  103.] 
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PER  JU  RT  by  the  common  law  fcemeth  to  be  a  wilful  falfe  Hawk.P.C* 
oath  by  one  who,  being  lawfully  required  to  depofe  the  truth  ^'  ^9* 
HI  any  proceeding  in  a  court  of  juflice,  fwears  abfolutely  in  a 
matter  of  fome  confequence  to  the  point  in  queflion,  whether  he 
be  believed  or  not» 

Subornation  of  perjury  by  the  common  law  is  an  ofFence  in  Roll.  Abr. 
ptocuring  a  man  to  take  a  falfe  oath  amounting  to  perjury,  who  4'«  57- 
afiually  takes  fuch  oath.     But  it  feems  clear,  that  if  the  perfon,  Cro,]l% 
incited  to  take  fuch  an  oath,  do  not  adlually  take  it,  the  perfon  by  158. 
whom  he  was  fo  incited  is  not  guilty  of  fubornation  of  perjury ;  *  J^*^'  399- 
?et  it  is  certain,  that  he  is  liable  to  be  puniflied,  not  only  by  fine,  Hawk,  p.^cl 
but  alfo  by  infamous  corporal  punifhment.  €.69.  ^  i^. 

For  the  better  underftanding  the  nature  of  perjury,  we  (hall 
ooofider^ 

(A)  What      ' 


(A)  What  it  is  by  the  Common  Law,  and  kon 
retrained  and  punifhed* 

(B)  How  reflraiaed  and  puni(hed  by  Statute* 
[(C)  How  charged  and  afEgned.] 


(A)  What  it  IS  by  the  Common  Law,   and  how 

reftrained  and  pmiifhed. 

5Mod«3i«.  lA  T*^  tsneoefiarj,  to  oonftitu6e  the  ofience  perjuty,  datdc 

^  falfe  oath  be  taken  wilfully,  viz.  with  fotne  degree  of  deS- 
beratiotit  and  not  merely  owing  to  furprife  or  inadvertencji  or  a 
miftake  of  a  true  ftafee  of  the  queftton. 
Htwk.  P.O.      2dfyf  The  oath  muft  be  taken  either  in  a  judicial  proceeding,  of 
^  J  1.1.3*   '"  ^^^^  other  publick  proceeding  of  the  like  nature,  wherria  tk 
aaihoriMi    king's  honour  or  intereft  are  concerned  $  as,  before  commifficmen 
tbcM  citsd.  appointed  by  the  king  to  inquire  of  the  forfeitures  of  his  tenantSy 
or  of  defe&ive  titles  wanting  the  fupply  of  the  king's  patents.  But 
it  is  not  material,  whether  the  court,  in  which  a  falfe  oath  is 
taken,  be  a  court  of  record  or  not,  or,  whether  it  be  a  court  of 
common  law  or  a  court  of  equity,  or  civO  bw,  tfc^  or,  whether 
the  oath  be  taken  in  the  face  of  the  court,  or  out  of  it  before  per- 
fons  authorized  to  examine  a  matter  depending  in  it ;  as,  hdatt 
the  (herifFon  a  writ  of  inquiry,  (^r.,  or,  whemer  it  be  taken  in 
relation  to  the  merits  of  a  caufe,  or  in  a  collateral  matter;  a$i 
where  one,  who  offers  himfelf  to  be  bail  for  another,  fwears  tbt 
his  fubftance  is  greater  than  it  is,  iifc.    But  neither  a  falfe  oath 
^  in  a  mere  private  matter,  as,  in  making  a  bargain,  is^c.  nor  die 
breach  of  a  promifTory  oath,  whether  publick  or  private,  ate 
punifliable  as  perjury. 
Hawk.  P.O.      2^y9  The  oatn  ought  to  be  taken  before  perfons  lawfully  an* 
«•  69.  ^  4.    thorized  to  adminifter  it ;  for  if  it  be  taken  before  perfons  aaing 
merely  in  a  private  capacity,  or  before  perfons  pretending  to  a  le* 
gal  authority  of  adminiftering  fucli  oath,  but  having  in  tnith  no 
iiich  authority,  it  is  not  punifliable  as  perjury.     Tet,  a  falfe  oath 
taken  before  commiffioners,  whofe  commiiSon  at  the  time  is  ui 
ftri£lnefs  determined  by  the  demife  of  the  king,  is  perjurjr,  ^ 
taken  before  fuch  time  as  the  commiflioners  bad  notice  of  foA 
demife ;  for  it  would  be  of  the  utmoft  ill  confequence  in  fuch  cafe 
to  make  their  proceedings  wholly  void. 
Htwk.  P.c.      4th/y,  The  oath  ought  to  be  taken  by  a  perfon  fworti  to  depole 
••*9-  S  S*    the  truth  ;  and  therefore  a  falfe  verdifl:  comes  not  under  the  no- 
tion of  a  perjury,  becaufe  the  jurors  fwcar  not  to  depofe  the  truth, 
but  only  to  judge  truly  of  the  depofitions  of  others.    But  a  laaii 

may  be  as  well  perjured  by  an  oath  in  his  own  caufe,  as  in  an 

6  anfwcr 
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asfwer  in  Qianceiy,  or  in  an  anfwer  to  interrogatories  concerhing 
icoDfiemfit,  or  in  an  affidavit^  i^c.  as  by  an  oath  taken  by  him 
as  witneis  in  another  caufe. 

^ify,  It  is  not  material,  whether  the  thing  fworn  be  in  itfelf  Hawk.  P.c: 
tme  or  faUe,  irbac  the  per£oa  who  fwears  it  in  truth  knows  no-  ^'  39*  §  ^« 
thing  of  it. 

6^/)^  The  oath  muft  be  taken  abfolutely  and  dirediy;  and  Hjwk  P.c. 
Aerefore  if  a  man  only  fwears  as  he  thinks,  remembers,  or  be-  ^*  39*  §  7* 
lieres,  he  cannot  be  guilty  of  perjury. 

Jtblj^  The  thing  fworn  ou^t  to  be  fome  way  material ;  for  if  it  iftiwk.  P.c. 
be  wholly  foreign  from  the  purpofe,  or  altogether  immaterial,  and  ^*  39-  §,>. 
neither  any  way  pertinent  to  the  matter  in  qncftion,  nor  tending  ^'^^^ 
to  aggravate  or  extenuate  the  damages,  nor  likely  to  induce  the  fvy  that  H 
jfuj  to  give  the  readier  credit  to  the  fubftantial  part  of  the  evi-  *99^  ^ 
4cDoe,  it  cannot  amount  to  perjury,  becaufe  it  is  wholly  idle  and  ^^  L^i^ 
jnfignificant ;  as,  where  a  witneis  introduces  his  evidence,  with  an  which  the 
iflifertinent  preamble  of  a  dory  concerning  previous  fa&s,  no  way  ?^"  P«* 
ttbting  to  what  is  material,  and  is  guilty  of  a  falfity  as  to  fuch  inateri^ta 
b&%    But  it  feems  a  reafonable  opinion  (a),  that  a  witnefs  may  the  Iflue; 
be  guilty  of  perii)ry  in  refpe£i  to  a  faHe  oath  cdncevning  a  mere  ^^^  ^^}^ '" 
circanAance,  if  fuch  oath  have  a  plain  tendency  to  corroborate  ^Mdldi^' 
^  BMie  material  part  of  the  evidence ;  as,  if  in  trcfpafs  for  fpoil-  material,  it 
iig  the  piaindff 's  clofe  with  the  defendant's  (hetp,  a  witnefs  "^^^  ^'^- 
mrs  that  he  faw  fuch  a  number  of  th«  defendant's  (hecp  in  the  i  Ld^Raym. 
dofe;  and  being  aflted  how  he  knew  them  to  be  the  defendant's,  ^s^;  Sdu 
fwears,  that  he  knew  them  by  fndi  a  mark,  which  he  knew  to  be  ^j^  '^^^* 
r  die  dcCndant's,  whe«e  in  truth  the  defendant  never  ufcd  any  tbeendeiKe 

fuch  mark.  ^  material 

for  the 

l^iMiff  to  recover  opon ;  for  an  evidence  may  be  very  mateiialy  and  yet  it  may  aot  be  fvll  enough  ta 
^  ^mdiwaifdK  point  in  ^atftuMi.    a  Ld.  Raym.  S89.] 

M^  It  does  not  feem  material,  whether  the  falie  oadi  were  Hawk.  p.c. 
oediied  or  not,  or  whether  the  party,  in  whofe  prejudice  it  was  ^  39«  ^9- 
tskeo,  were  in  the  event  any  ways  damaged  by  it ;  tor  the  profe- 
tation  is  not  grounded  on  die  damage  to  the  party,  but  on  die 
^iMfe  of  publKk  jttftice. 


(B)  How  retrained  and  punlibcd  by  Statute. 


B 


T  the  5  ECz.  c.  9*  it  is  ena£^edt  ''  That  whoever  (hall  un* 
'  **  lawfully  an4  corrupdy  procure  any  witneis  or  witnefles  by 
^  letters,  rewards,  promifes,  or  by  any  other  (inifter  and  unlaw- 
^  ful  labour  or  means  wliatfoever^  to  commit  any  wilful  and 
"  copnipt  perjury  in  any  matter  or  caufe  whatfoever  depending  in 
^  fait  or  variance  by  any  writ,  a^oa,  bill,  complaint^  or  informal 
^  tion  in  aoywife  concerning  any  lands,  tenements,  or  hercdita« 
^  ments,  or  goods,  chattels^  debts,  or  damages  in  any  of  tho 
**  queen's  courts  of  Chancery,  JVhiubaU^  or  clfewhere,  within  any 
!'  of  the  ^en's  dgminions  of  ^ngfani  oc  IVahfy  ox  the  Marches 

«  of 


^  of  the  /ame,  where  any.perfon  or  perfons  (hall  have  aiitKori^j 

,  ^'  by  virtue  of  the  queen's  commiflion,  patent^  or  writ,  to  hoU 

*<  plea  of  land,  or  to  examine,  hear,  or  determine  any  tide  of 

**  lands,  or  any  matter  or  witnefles  con(^eming  the  title/Tight,  or 

*^  intereft  of  any  lands  or  tenements,  or  hereditaments,  or  in  any 

*<  of  the  king^s  courts  of  record,  or  in  any  leet,  view  of  firank- 

*^  pledge,  or  law,  ancieht  demefitie  court,  hundred  court,  cottit 

<^  baron,  or  in  the  court  or  courts  of  the  ftannary  in  the  counties 

**  of  Devon  or  Cornnvall;  or  (hall  unlawfully  and  corruptly  pro- 

<*  cure  or  fubom  any  witnefs  or  witneffes,  who  iliall  be  fwom  to 

**  teftify  inperpetuam  rei  memoriam^  (hall  for  fuch  offence,  being 

^ITfcBjuJi-  '«  thereof  lawfully  convided  or  attainted,  forfeit  the  fum  of  40^ 

"Si/nwd^  **  And  if  any  fuch  offender,  fo  being  convidled  or  attainted,  fliall 

not  fpecify    '^  not  have  any  goods  or  chattels,  lands  or  tenements,  to  the  value 

tie  time       «of  40/.,  that  then  every  fuch  perfon  (hall  fufier  imprifonment 

toS*cce!.*  **  '^y  ^^  ^P**^^  ^^  ^"^  ^^^  y^^^»  without  bail  or  mainprife,  and 
coted.  Rex  '*  ftand  upon  the  pillory  the  fpace  of  one  whole  hour  in  fomd 
J^  A*'»nfon>  «*  market  town  next  adjoining  to  the  place  where  the  offence  was 
loiy*'if'^'  "  committed,  in  open  market  there,  or  in  the  market  townitfclf 
2785.]        <<  where  the  offence  was  committed/' 

And  §  5*  it  is  further  enabled,  *<  That  no  perfon,  being  fo 
<'  convi£led  or  attainted,  (hall  from  thenceforth  be  received  as  a 
*<  witnefs  in  any  court  of  record  in  any  of  the  king's  dominions  of 
<<  England^  Walis^  or  the  marches  of  the  fame,  till  fuch  jodg- 
<<  ment  againft  him  (hall  be  revcrfed  by  attaint,  or  otherwife,  and 
<«  that  upon  every  fuch  reverfal  the  party  grieved  (hall  recover 
*<  damages  againft  the  party  who  did  procure  the  faid  judgment 
•♦  fo  revcrfed  to  be  firft  given." 

And  $  6.  it  is  farther  ena&ed,  ''That  if  any  perfon  or  perfons 
**  (hall  either  by  the  fubornation,  unlawful  procurement,  finifter 
*'  perfuafion,  or  means  of  any  other,  or  by  their  own  ad,  confent, 
^<  or  agreement,  wilfully  and  corruptly  commit  any  manner  of  wii- 
^'  ful  perjury  by  his  or  their  depofition  in  any  of  the  courts  before 
^'  mentioned,  or  being  examined  in  perpttuam  rei  memoriam^  that 
^^  then  every  fuch  offender  being  duly  convided  or  attainted  (ball 
<'  forfeit  ao  /.  and  have  imprifonment  by  the  fpace  of  (ix  mondis, 
^<  without  bail  or  mainprife,  and  the  oath  of  fuch  offender  (hall 
**  not  from  thenceforth  be  received  in  any  court  of  record  in 
**  England  or  Wales^  until  fuch  judgment  (hall  be  reverfed,  6V. 
^^  on  which  reverfal  the  party  grieved  (hall  recover  damages  \tk  the 
**  manner  before  mentioned." 

And  J  7.  it  is  farther  enafted,  "  That  if  fuch  offender  fliall  not 
•*  have  goods  or  chattels  to  the  value  of  20  /.  that  then  fuch  per- 
**  fon  (hall  be  fet  on  the  pillory  in  fome  market-place  within  the 
**  (hire,  city,  or  borough  where  the  offence  (hall  be  committed,  by 
<'  the  (heriff  or  his  minifters,  if  it  (hall  fortune  to  be  without  any 
«*  city  or  town  corporate ;  and  if  it  happen  to  be  within  any  fuch 
*•  city  or  town  corporate,  then  by  the  head  o(Ecer  of  fuch  cityi, 
••  \stc.  where  he  (hall  have  both  ears  nailed." 

And  5  8  €sr  9.  it  is  farther  enafted,  "  That  one  moiety  of  ft^ 
<<  laid  forfeitures  (hall  be  to  the  king^  and  the  other  motcty  to 


^  bcb  perfon  a^  (ball  be  grieved,  hindered,  ot  ifiolefted  by  teafon 

^  of  any  of  the  offences  before  mentioned,  that  will  fue  for  the 

"  (amci  fsV.  and  that  as  well  the  judge  and  judges  of  every  fuch 

,   *'  of  the'  faid  courts  where  any  fuch  fuit  fliall  be,  afid  .whereupon 

I  ^  any  fuch  perjury  (hall  be  committed,  as  alfo  the  jutlices  of  affife 

I  *'  and  gaol-delivery,  and  juftices  of  peace  at  their  quarter  fei&ons 

*'  both  within  the  liberties  and  without,  may  inquir<(  of,  hear^  and 

^  determine  all  ofit:nces  againft  the  Tud  aA." 

But  it  is  provided  $  ii.  **  That  the  faid  aA  fhall  no  way  extend 
"  to  any  fpiritual  or  ecclefiaftical  court,  but  that  every  fuch 
;  *'  ofltnder,  as  fhall  oiiend  in  term  as  aforefaid,  (hall  be  puniflied 
I  "  by  fuch  ufual  and  ordinary  laws  as  are  ufed  in  the  faid  courts/^ 
'     Provided  alfo  $13.  '<  That  the  faid  ftatute  (hall  not  reftrain  the  («)  And 
;  **  authority  of  any  judge  having  {a)  abfolute  power  to  punifh  per-  *^"  ^*? 
I  •*  jury  before  the  makit>g  thereof,  but  that  every  fuch  judge  may  King's 
^  proceed  in  the  puniQiment  of  all  offences  punifliable  before  the  Bench,  &«• 
"  making  of  the  laid  (tat^te,  in  fuch  wife  as  they  might  have  done  P^««<*"?S^ 
;  ^  and  ufed  to  do  to  all  purpofes,  fo  that  they  fet  not  on  the  diamentor 
I  ^  oSender  lels  puniihmcnt  than  is  contained  in  the  faid  a£t/'      •  information 

of  perjury, 
^  nboiiiatiaa  of  peijttry  at  commoii  Uw,  may  not  only  fet  a  difcretionary  fine  on  the  offender,  but 
*Vb  coBdenn  him  to  the  piliory,  without  making  any  ia^airy  concerniog  the  value  of  his  lands  or  go«)4s* 
1M.P.C.  C.69.  §16. 

h  the  conftru£Uon  of  this  ftatute  the  following  opinions  have 
beenholden: 

That  every  indidment  or  aAion  on  this  ftatute  muft  exadly  Cro.  Ellt • 
i  fnrfiie  tfaie  words  of  it ;  and  therefore  if  it  allege,  that  the  defend-  ^"^Jj  ^ 
i  »t  depoled  foch  a  mskittxfcUfo  &f  deceptive,  oxfalfo  &  corruptey  or  savil,  43*. 
)ij6  &vtluntariff  without  faying  vciuntarie  ist  corrupte,  it  is  not  »  L«on  11  !• 
good,  though  it  conclude,  that^^  v^untarium  tf  corruptum  commi/it  ||Ij,^"',*^^* 
t^jurium  contra  firmam  Jlatuti,  &c.      Alfo,  it  is  (b)  faid  to  be  Holt,  53V 
ncceflary  exprefsly  to  fliew,  that  the  defendant  was  fworn  s  and  pi*  ^^  skin. 
4>t  it  IS  not  fttfficient  to  fay,  that  taBo  per  fe  Jacr9  EvangelU  t^x^cMi  ^^* 
I^M'.         ^  tiLios, 

I    Bat  there  b  no  need  to  (hewy  whether  the  party  took  the  falfe  sEuift.  147. 
I  <ath  through  the  fubornation  of  another,  or  of  his  own  a£{,  though 
i  Ac  words  of  the  ftatute  are.  If  perfons  by  fuhornalion,  &c.,  or  their 
I  '^  e£t,  he*,  fttall  commit  nailjul perjury i  for  there  being  no  medium 
*^een  the  branches  of  this  diftinAion,  they  feem  to  be  put  in 
^aiimdMtai,  and  to  exprefs  no  more  than  the  law  would  have 
ifltplied,  and  therefore  operate  nothing. 

It  hath  been  adjudged,  that  a  man  cannot  be  guilty  of  perjury  5  Co.  99, 
^^Wun  this  ftatute,  in  any  cafe  wherein  he  may  not  poflibly  be  ^'">- !■«• 
t^J  of  fiibomatipn  of  perjury  within  it ;  for  it  is  reafonable  to  ^^f^,  ^^^ 
pve  die  whole  ftatute  the  fame  conftrudionj  neither  can  it  be  iUon.ioi. 
^U  intended,  that  the  makers  of  the  ftatute  meant  to  extend  cw'^kii^* 
J  W  purview  farther  as  to  perjury,  which  they  feem  to  cftecm  148. 
oe  kfi  crime,  than  to  fubornation  of  perjury,  which  they  feem  to  «  Roll-  Aht. 
^^cm  the  greater;  and  therefore  fince  tne  claufe  concerning  IJs^^  ^ 
F'^ntttion  cf  perjury,  mentioning  only  matters  depending  by  (tn.  o^ 

ytl-V^       ^  X  vrtit,  tot-yu 


«mt>blll|  plaint,  or  informsftion,  concerning  hereditaments,  goO^ijf 
debts,  or  damages,  isfc^  extends  not  to  perjury  on  an  indidment 
or  criminal  information ;  the  claufe  concerning  perjury,  though 
{penned  in  more  general  words,  has  been  adjudged  to  cont^e  under 
the  like  reftridiotl.  Aifo,  fince  the  claufe  concerning  iVxbornatioa 
of  perjury  relates  only  to  perjury  by  witneflcs,  that  concerning 
|)erjury  (hall  extend  only  to  the  like  perjury ;  and  therefore  not  to 
perjury  in  an  anfwer  in  Chancery ;  or  in  fwearing  the  peace  againft 
^  man ;  or  in  a  prefentment  by  a  homager  in  a  court*baron ;  or  in 
a  wdger  of  law;  or  in  fwearing  before  commifTioners  of  inquiry  of 
the  king's  title  to  lands ;  and,  by  the  opinions  of  fome,  a  falfe 
ftffidaTit  againft  a  man  in  a  court  of  juftice  is  not  within  the  ftatnte* 
But  if  fuch'affidavit  be  by  a  third  perfon,  and  relate  'to  'a  caufei 
depending  in  fuit  before  the  court,  and  either  of  the  parties  in  i 
Tariance  be  grieved,  hindered,  or  molefted,  in  rcfpeft  of  fuck 
caufe,  by  reafon  of  the  perjury,  it  may  ftrongly  be  acgued  that  tt : 
is  within  the  purview  of  the  ftatute.  Alf6,  it  ktms  tht  bettcf 
opinion,  that  a  falfe  oath  before  the  fiieriflF  on  a  writ  of  inquiry  of 
dam^es  is  within  the  ftatute. 
flvmV*  P.C,  It  hath  been  colle£led  from  the  claufe  which  gives  an  a&ion  to 
5/J9- §"•  the  pirty  grieved,  that  no  falfe  oath  is  within  the  ftatute,  whldi 
stttboritiet  doth  not  give  fome  perfon  a  juft  caufe  of  complaint ;  and  therefore^ 
tbere  cittd.  that  if  the  thing  fworn  be  true,  though  it  be  not  known  by  him 
that  fwears  it  to  be  fo,  the  bath  is  not  within  the  llatute,  becaufe 
it  gives  no  juft  caufe  of  complaint  to  the  other  party,  who  would 
take  advantage  of  another's  want  of  evidence  to  prove  the  truth. 
Alfo,  upon  the  fame  ground,  no  falfe  oath  can  be  within  tlic  ftx- 
tiite^  Unlefs  the  party  againft  whom  it  was  fworn  fulffered  fome 
dxfadvantage  by  it;  and  therefore,  in  every  profecution  onldbe  fta;^ 
tute,  youmuft  fet  forth  the  record  wherein  you  fuppofc  the  per* 
jury  to  have  been  committed,  and  muft  prove  at  the  trial,  that 
there  is  fuch  a  record,  either  by  afluaily  producing  it,  or  an  at* 
tefted  copy  s  and  in  the  pleadings  you  maft  hot  only  fet  forth  die 
point  wherein  the  falfe  oath  was  taken,  but  muft  alfo  (hew  hOw  it 
•  t  .  conduced  to  the  proof  or  difproof  of  the  matter  in  ^ueftion  ;  tnd 

if  an  adtion  on  the  ftatute  be  brought  by  more  than  one,  you  muft 
fiiew  how  the  perjury  was  prejudicial  to  each  of  the  plarntifi. 
But,  it  feems,  that  a  perjury,  which  tends  only  to  aggravatcor  *ez* 
tenuate  the  damages,  is  as  much  within  the  ftatute  as  a'pei^ttiy 
that  goes  dire£Uy  to  the  point  in  ifiue ;  and  a  perjury,  in  a  caiufe 
wherein  an  erroneous  Judgment  is  given,  is  a  good  grouM  of  a 
profecution  npon.  the  natute  till  the  judgment  be  reverfed. 
iHaitHift.  If  perjury  be  committed,  that  is  within  this  Aatiite,  but  coa^ 
P.C.191-*.  eludes  not  contra  formam  Jlatuti:  yet  it  is  a  good  iiididment  at 
common  law^  but  not  to  bring  the  oftender  witibin  the  corpoml 
putiUhment  of  the  ftatute. 

By  the  2G.  1.  c.  15.  $  %.  the  more  eiftduaUy  to  deter perfant 
from  committing  wilful  and  Corrupt  perjury^  or  fiibornarkm  Of 
perjury,  it  is  enafted,  <<  That,  befidis  flie^puffifliment  already^ 
«<  be  inffi£ted  by  law  for  fo  great  cTime^j  If'flytU  jirtd  may  be  law^ 
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^  fill  tat  tHc  cbUTt  or  judge  before  whom  any  perfon  (hall  be 
*•  convified  of  wilful  and  corrupt  perjury,  or  fubornation  of  pcr« 
^  jury,  according  to  the  lawg  now  in  being,,  to  order  fuch  perfon 
**  to  be  fcnt  to  fome  houfe  of  correftion  within  the  fame  county, 
■*  for  a  time  not  exceeding  fcven  years,  there  to  be  kept  to  hard 
**  labour  during  all  the  faid  time,  or  otherwife  to  be  tranfported 
^  to  fome  of  his  Majeft/s  plantations  beyond  the  feas,  for  a  teroi 
''  not  exceeding  feven  years,  as  the  court  (hall  think  moft  proper ; 
<<  and  therefore  judgment  ihall  he  given,  that  the  perfon  convicted 
^  (hall  be  committed  or  tranfported  accordingly,  over  and  bedde 
'<  fuch  puni(hment  as  (hall  be  adjudged  to  be  infli£l;ed  on  fuc}i 
"  perfon  agreeable  to  the  laws  now  in  being  5  and  if  tranfporta- 
"  tion  be  dire£ied9  the  fame  (hall  be  executed  in  fuch  manner  as 
"  is  or  (hall  be  provided  by  law  for  the  tranfportation  of  felons ; 
*'  and  if  any  perfon  fo  committed  or  tranfported  (liali  voluntarily 
**  efcape  or  break  prifon,  or  return  from  tranfportation  before  the 
"  expiration  of  the  time  for  which  he  (hall  be  ordered  to  be  tranf- 
'*  ported,  as  aforefaid,  fuch  perfon  being  lawfully  convifted  (hall 
"  fufier  death  as  a  felon  without  benefit  of  clergy,  and  (hall  be 
^  tried  for  fuch  felony  in  the  county  where  he  fo  efcaped^  or 
'*  where  he  (hall  be  apprehended/' 

[By  12  G.  i»  r.  29.  $  4.  **  If  any  perfon  who  (hall  be  convi£ted 
•*  of  wilful  and  corrupt  perjury,  or  fubornation  of  perjury,  (hall 
^  tSt  or  pra£life  as  an  attorney  or  folicitor,  or  agent  in  any  fuit 
'*  or  adion,  in  any  court  of  law  or  equity  in  England^  the  judge 
"  or  judges  of  the  court  where  fuch  fuit  or  aftion  (hall  be  b^ought^ 
*'  (hall,  upon  complaint  or  information  thereof,  examine  the  mat- 
**  tcr  in  a  fummary  way  in  open  court,  and  if  it  (hall  appear,  to 
*^  the  fatisfadion  of  fuch  judge  or  judges,'  that  the  party  hath 
^  ofiended  contrary  to  this  a£):,  fuch  judge  or  judges  (hall  caufe 
"  fuch  offender  to  be  tranfported  for  feven  years." 

By  8  G.  I.  r.  6.  **  If  any  perfon,  making  fuch  aflSrmation  or  de- 
*'  claration  as  is  appointed  by  this  aA,  (hall  be  lawfully  convi£led 
**  of  wilful,  falfe,  and  corrupt  ailirming  and  declaring  any  matter 
**  or  diing,  which,  if  fworn  in  the  common  or  ufual  form,  would 
"  have  amounted  to  wilful  and  corrupt  perjury  ;  every  perfon  fo 
^  offending  (hall  incur  fuch  and  the  fame  pains,  penalties,  and 
'*  forfeitures  as  are  inflifted  or  enafted  by  the  laws  againft  per- 
**  fons  convifted  of  wilful  and  corrupt  perjury/' 

By  31  G.  !2.  ^.  10.  5  24.  "  Whoever  (hall  willingly  and  know- 
^  ingly  take  a  falfe  oath,  or  procure  any  perfon  to  take  a  falfe 
*^  oath,  to  obtain  the  probate  of  any  will  or  wills,  or  to  obtain 
'*  letters  of  adminiftration  in  order  to  obtain  the  payment  of  any 
**  wages,  pay,  or  other  allowances  of  money,  or  prize-money,  due^ 
**  or  that  were  fuppofed  to  be  due,  to  any  officer,  feaman,  or  other 
^  perfon  entitled^  or  (iippofed  to  be  entitled,  to  any  wages,  pay, 
**  or  other  aUowaacgss  of  money,  or  prize-money,  for  fervice  due 
*'  on  board  of  any  (hip  or  yefiel  of  his  Majefty,  isfc.  or  the  exe« 
*'  cutor,  adminiftrator,  wife,  relation,  or  creditor  of*  any  fuch 
^  officer.or  feaman,  or  other  j>erfon  who  has  really  ferved,  or  Waa 
!!  fupp()ftd  to  have  ferved^  on  board  any  (hip  or  vefiel  of  his  Ma« 

X  2  f*  jefty, 


<o8  tperfut^. 

«<  jefty,  yc*  ikail  he  deemed  guilty  of  felony^  and  iuficr  deattt 
♦•  without  benefit  of  clergy." 

And  by  28  G.  2.  r.  13.  §  14.  for  the  relief  of  infolvent  debtors* 
**  if  any  iherifF  or  other  officer  perjure  himfclf  in  taking  the  oath* 
<*  dire^ed  by  the  a62:,  he  (hall  forfeit  500/.  And  if  the  ofTence 
*<  be  committed  by  a  prifoner  or  other  perfon  enabled  and  intend^ 
**  ing  to  take  the  benefit  of  the  zO:,  it  is  fieleny  without  benefit  of 
«  clergy." 

The  better  to  prevent  great  onenders  from  efcaping  puniUiment 
by  reafon  of  the  expence  attehding  profecutiousi  it  is  enaded  by 
23  G.  2.  r.  1 1.  $  3-  "  That  it  (hall  be  lawful  for  any  of  his  Ma- 
f*  jetty's  juftices  of  aflife,  or  nifi  priusy  or  general  gaol-delivery, 
•*  or  any  of  the  great  feifions  of  If^ales^  or  of  the  counties  pal*- 
*'  tine,  and  tbcy  aie  hereby  authorized  (fitting  the  court,  or  with- 
^  *^  in  twenty-four  hours  after)  to  dircft  any  perfon,  examined  as  a 

<<  witnefe  upon  any  trial  before  him  or  them,  to  be  profecuted  for 
**  the  faid  ofiFence  of  perjury,  in  cafe  there  Qiall  appear  to  him  or 
<<  theni  a  reafonable  caufe  for  fuch  profecution ;  and  that  it  (haU 
^<  appear  to  him  or  them  proper  fo  to  do  ;  and  to  attien  the  parry 
<<  injured,  or  other  perfon  undertaking  (uch  profecuuon,  counfe^ 
<<  who  (hall,  and  are  hereby  required  to  do  their  duty  without  any 
•*  fee,  gratuity,  or  reward  for  the  fame."  Such  profecution  is 
alfo  exempt  from  tax  or  duty  and  fees  of  court,  and  the  clerk  of 
the  ailife  is  ordered  to  give  the  profccutor  a  certificate  of  the  famo, 
being  direfted,  with  the  names  of  the  counfel  afllgned ;  which 
certificate  is  to  be  deemed  fuflklent  proof  of  fuch  profecutioa 
having  been  directed,  but  no.  fuch  direction  or  certificate  is  to  be 
r  given  in  evidence  upon  the  trial  of  the  perfon  againtt  whom  the 

profecution  is  directed.] 

» 

[(C)  How  charged  and  afligncd. 


"D  Y  23  G.  2.  c.  1 1.  "  In  every  information  or  indi£iment  for  wit 
^  **  ful  and  corrupt  perjury,  it  ihall  be  fufEcient  to  fet  forth  the 


{a)  Before 
the  paiilng 

this  aver. '  **  fubltance  of  the  offence  charged  upon  the  defendant,  and  by 
meot  fecms  «  what  court.  Or  beforc  whom  the  oath  was  taken,  (averring  (^ 
b^eVmade!  **  ^^^'^  court.  Or  pcrfon  or  perfons,  to  have  a  competent  authority 
Dougi.  1 56.  '*  to  adminitter  the  fame,)  together  with  the  proper  averment  or 
(^)  Rex  V.  «  averments  to  falfify  the  matter  or  matters  wherein  the  pcriary 
sTemi  Rep.  **  ^^  perjuries  is  or  are  affigned  ;  without  fetting  forth  the  mil, 
317.  If,  '  '^  anfwer,  information,  ifldiSment,  declaration,  or  any  part  of  any 
however,  «  record  or  proceeding,  either  in  law  or  equity,  other  than  as 
io*uodc^**'  **  aforcfaid  5  and  without  fetting  forth  the  commimon  {h)  or  author 
takes  to  fet    '<  rity  of  the  courti  or  perfon  or  perfons  before  whom  die  perjury 

i'n'diQn^nt     **  ^^^  afflgucd/' 

Aiore  of  (he  proceedings  thaoi  he  need  under  this  aft,  he  muft  Ast  them  fordi  cotieOly.  UU* 

» 

And  by  5  2;  **  In  every  information  or  indifl:ment  for  fubomaji* 
•*  tion  ot  perjury,  of  for  corrupt  bargaining  or  contracting  with 
^<  others  to  commit  wilful  and  corrupt  perjuryi  it  fh^  be  foffi* 

«'  dent 


*  cicnt  to  fct  forth  the  fubftance  of  the  offence  charged  upon  the 
**  defendant^  without  fettirig  forth  the  bill,  anfwcr,  information, 
,  *'  indidment,  declaration,  or  any  part  of  any  record  or  procced- 
.  9*  ing  either  in  law  or  equity,  and  without  fetting  forth  the  com- 
f*  miflion  or  authority  of  the  coprt,  or  pcrfon  or  perfons  before 
•*  whom  the  perjury  was  commuted,  or'  was  agreed  or  promifed 
*'  to  be  committed." 

The  fa^  in  the  affidavit  in  which  the  defendant  was  charged  to  lUx  y.  At. 
Itavc  perjured  himfelf,  was,  that  he  never  did,  at  any  time  during  {^"^®"' 
fcis  tranfaftions  with  the  commiflioners  of  the  vidiualiing-office,  JuKmtSs. 
cliarge  more  than  the  i^fual  fum  of  fixpence  pfr  quarter,  beyond 
the  price  he  actually  paidy^r  any  malt  or  grain  purchnfed  by  him 
for  the  faid  con^mifllonere  ;;is  their  corn-fa£^or :  the  afiignment  in 
the  indiAiDcpt  to  falfify  this  alleged  that  the  defendant  did  charge 
more  thai)  (;xpence  per  quarter ^or  and  in  refpeEl  of  fuch  malt  and 
graiq  (p  purchafed.     It  w^s  objefbed,  that  the  words  ///  refpcB  of 
may  incUide  lighterage,  freight,  and  many  collateral  and  incidental 
cxpences  attending  the  corn  and  grain  jointly  with  the  charge  for 
the  corn  ot  grain,  and  bearing  that  fenfe,  the  defendant  was  not 
guilty  of  perjury.     This  objcftion  however  was  over-iuled. 

A  complaint  having  been  made  pre  teaus  by  a  iplicitor,  before  the  R»  v.  Ay- 
^hancellour,  in  the  court  of  Chancery,  of  an  arred  in  returning  ^*^  »Ter« 
home  after  the  hearing  of  a  caufe^  the  indictment  ftating  that,  *^  at  Dom/Fioc 
**  end  upon  the  bearing  of  the  faid  complaint^**  the  djcfendant  depofed,  Jul)  6,1756. 
^c,  it  washolden  a  fufficient  aver  nie^t,  that  die  isompljiint  was  heard. 

It  is  fufficient,  if  the  afl^gnments  of  perjury  falQfy  the  meaning  IM. 
attributed  by  the  verdi£l  to  the  matter  fworn. 

Where  it  was  ftated,  that  at  fuch  a  court  J.  K,  V)a5  in  due  form  of  R«  ^• 
lava  tried  upon  a  certain  indictment  then  and  there  depending  againft    ^^^^\>^ 
Vim  for  murder^  and  that  at  and  upon  the  faid  trial  it  then  and  there  318. 
^ame  and  %vas  made  a  material  queilion — Whether,  C^r.  it  was  ad? 
jadged,  that  thefe  were  fufficient  averments,  that  the  perjury  was 
committed  on  the  trial  of  J.  K.  for  the  murder,  and  that  the  quef<- 
lion  on  which  the  perjury  was  afllgned  was  material  on  that  trial. 
For  it  is  not  neceiTary  to  fet  forth  fo  much  of  the  proceedings  of 
t}ie  former  trial  as  will  (hew  the  materiality  of  thie  queftton  on 
yhich  the  perjury  ]&  afligned  :  it  is  fufficient  to  allege  generallyi 
that  that  queftion  became  a  material  queilion. 

In  perjury  in  an  anfwer  in  Chancery,  it  is  not  neceflary  to  prove  Rex  v. 
the  identity  of  the  perfon  who  fwore  the  oath :  it  is  enough  if  ^^™* 
the  hand-writing  be  proved,  and  that  the  jurat  was  fubfcribed  \>j        ''   ^' 
the  Mafter  as  being  fworn  before  him. 

In  general,  the  court  will  oblige  the  defendant  to  plead  or  de-  «  Hawk* 
mar  to  eveti  a  defective  indidment;  and  they  are  yery  cautious  4*^;*'*^' 
in  granting  a  certiorari  to  remove  it  {a).     And  Lord  Thurhv^e  re-  \a)id'^%'j. 
fofed  permiflion  to  amend  the  anfwer  in  Chancery,  where  an  in-  §  18. 
^idment  for  perjury  had  only  been  threatened,  though  the  party,  ^l^^^ 
having  no  intereft^  could  not  be  fuppofed  to  make  the  falfe  oath  in-  MacnuMnL 
tentionally.    For  it  is  the  province  of  the  grand  jury  to  judge  of  i  Br.  ch. 
4c  totention  (A).]  •  ^*F*4«^- 
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Us  own  feveretgn  arid  the  fovereign  of  the  captor  to  have  bee»  in 
Mutual  amity)  and  alfo  his  own  fovereign  to  have  been  in  amitf 
irith  our  king,  at  the  time  of  the  capture.  For  in  our  municipal 
Isiw  books  it  is  generally  and  indifcrimlnateiy  afierted^  that  piracy 
nnnot  be  committed  by  the  fubjeds  of  dates  at  enmity. 

The  goods  of  pirates,  not  taken  from  others,  belong,  after  at'*  3Btt]ftr.x48. 
Iknnder,  to  the  crown  or  its  grantee  ;  and  thofe  of  which  ocher^ 
been  defpoiled  will  be  forfeited  in  the  fame  manner^  if  the 
rs  come  not  within  a  reafonable  time  to  vindicate  their  prOi 
And  until  they  do  fo,  the  king  may  feize  them,  and  if  they 
bona  peritura^  he  may  fell  them,  and  upon  proof,  reftore  xht 
He.     But  by  ftat.  22  ^  23  Car,  2.  r.  1 1.  $  1 1.  if  the  company  iiG«. 73. 
'Dnging  to  any  EnglUb  merchant  (hip  take  any  (hip,  which  firft 
ttlted  them,  the  officers  and  mariners  fhall  receive  fuch  {bar6 
the  condemned  (hip  and  goods  as  is  ufually  pra&ifed  in  private 
m  of  war. 
About  the  time  of  the  treaty  of  Ninuguea,  the  captain  of  A.  a  Sir L* 

i  merchant  {hip,  having  put  into  a  port  in  Ireland^  was  ac*  J*^*  7<4« 
fed  by  his  crew  of  robberies  on  the  feas,  and  fled*    His  fliip 
d  goods  were  confifcated,  as  having  belonged  to  pirates.     Th6 
tencb  ambaffador  prefented  memorials,  requiring  the  caufe  to  bft 
anded  to  the  natural  judge,  as  was  pretended,  in  France, 
Put  the  king  and  his  council  finally  adjudged,  that  he  was  fuffi- 
i'iPently  founded  in  point  of  jurifdi^ion  to  confifcate  the  fliip  and 

Cods,  and  to  try  capitally  the  perfon  himfelf,^  had  he  been  iil 
M,  the  matter  of  renvoy  being  a  thing  quite  difufed  among 
.  pinces ;  nnd  as  every  man  by  the  ufage  of  our  European  nations 
njufticiable  in  the  place  where  the  crime  is  committed,  fo  ari 
piiates,  being  reputed  out  of  the  proted^ion  of  all  laws  and  privi- 
L  kges,  and  to  be  tried  in  what  ports  foever  they  are  taken.] 
;     Piracies  and  depredations  at  fea  are  capital  offences^  by  the  Sittunf. 
.  Ovil  law.     Piracy  is  faid  to  have  been  punifliable  at  common  law,  ^*  ^  '®*  ' 
,  Wore  the  25  JE.  3.  Jiat.  5.  r.  2.  as  petit  treafon,  if  committed  by  \  ntll.HSi 
'  ^  fubjed,  and,  as  felony,  if  committed  by  a  foreigner.     But^  it  P<  c.  369. 
iccms  agreed,  that  after  that  ftatute,  by  which  all  treafon  is  con-  ?7o- ■     ^ 
fined  to  the  particulars  therein  fet  down,  it  was  cognizable  only  c^y/^g^/ 
kj  the  civil  law.         * 

But  this  proying  very  inconvenient,  becaufe  by  that  law  no 
offender  (hall  have  judgment  of  death  without  his  own  confeffion^ 
or  direft  proof  by  eye-witnefles,  it  was  enabled  by  28  H.  8.  c^  1  j, 
"  That  all  felonies  and  robberies,  isfc*  upon  the  fea,  or  in  any 
*^  haven,  river,  creek,  or  place  where  the  admiral  or  admirals  ^ 

'^  have  or  pretend  to  have  poWer,  authority,  or  jurifdiAion,  (hall 
y  **  be  inquired,  tried,  heard,  determined,  aUd  judged  in  fuch 
^  (hires' and  places  in  the  realm  as  ihall  be  limited  by  the  king's 
^  commifiion  or  commiffions  to  be  dire3ed  for  the  fame,  in  like 
''  form  and  condition  as  if  any  fuch  offence  or  offences  had  bee^ 
^  committed  or  done  in  or  upon  the  land }  and  fuch  commif&ons 
^  ihaU  be  had  under  the  king's  great  feal,  directed  to  the  admiral 
^  or  admiralsj  or  to  his  or  their  lieutenant  deputy  and  deputies, 

X  4  i^  and 


*  sad  to  diice  or  fonr  fuch  other  fubftantial  perfons  as  ttaSi  h^ 
«  mmed  or  appointed  by  the  Lord  ChanccUour  of  England  for  the 
^  time  behi^,  from  time  to  time  and  as  oft  as  need  fliali  require^ 
^  to  hear  aiul  determine  fuch  ofTences  after  the  common  courfe 
^  of  the  laws  of  this  land  ufed  for  felonies,  and  robberies^  k^Cm 
^  dooe  and  committed  upon  the  land  within  this  realm.'* 

And  it  is  farther  enaded  by  the  faid  ftatute,  *^  That  if  an^ 
«  perfon  or  perfons  happen  to  be  indided  for  any  fuch  ofFence 
^  done  or  hereafter  to  bo  dor^e  upon  the  feas,  or  in  any  other 
f<  place  above  limited,  that  then  fuch  order,  procefs,  judgment^ 
^<  and  execution  (hall  be  ufed,  had,  done,  and  made  to  and  againft 
.  ^  CTCry  fuch  perfon  and  perfons,  fo  being  indiAed,  as  againd  ^ 
^  felons,  tft.  for  any  felony,  Istc.  upon  the  land^  by  the  laws  of  , 
<<  the  land  is  accuftomed.''  i 

And  it  is  farther  ena£led  by  the  faid  ftatutc,  <<  That  fuch  as  i 
^  (hall  be  convid  of  any  fuch  offence  by  yerdi£l,  confefliony  or 
<*  procefs  by  authority  of  any  fuch  commiflion,  (ball  have  and 
**  fufier  fuch  pains  of  death,  lofles  of  lands,  goods,  and  chattels,  a$ 
<<  if  they  bad  been  attainted  and  convi<£ied  of  fuch  offence  done 
*<  upon  the  land,  and  alfo  that  they  (hall  be  excluded  from  the 
<<  benefit  of  the  clergy.** 

In  the  conftrufiion  of  this  a£t  the  following  opinions  have  been 

holden : 

I M-  Tta«       That  it  does  not  alter  the  nature  of  the  oflFenoe,  fo  as  to  make 

s  Hal  Hlft.  i^^t^  which  was  before  a  felony  only  by  the  civil  law,  now  become 

c»v37o-     ff^^f^j  by  the  common  law;  for  the  offence  muft  flill  be  alleged 

as  done  upon  the  fea,  and  is  no  way  cognizable  by  the  common 

law,  but  only  by  virtue  of  this  ftatute ;  which,  by  ordaining  that 

in  fome  refpe£bs  it  (liall  have  the  like  trial  and  punifhment  as  are 

(j)Moer,     ^fgj  fQy  felony  at  common  law,  (hall  not  be  carried  fo  far  as  to 

3^liiil.  lis.    make  it  alfo  agree  with  it  in  other  particulars  which  are  not  men- 

C*.  Lit.       tioned  \  and  from  hence  {a)  it  follows  that  this  offence  remains  as 

Vu\\  uiA    before,  of  a  fpecial  nature,  and  that  it  (hall  not  be  included  in  a 

F.  C,  J  70.    general  pardon  of  all  ielonies. 

)  lad.  t  IS.  From  the  fame  ground  alfo  it  follows,  that  no  perfons  (hall  in 
fi«wk.  P.O.  fefpcft  of  this  ftatute  be  conftrued  to  be  or  punifhed  as  accefTories 
•»  J7«  S  7*  ^^  piracy  before  or  after,  as  they  might  have  been,  if  it  had  been 
in»de  a  felony  by  the  ftatute,  whereby  all  thofe  would  incidentally 
have  been  made  accelTories  in  the  like  cafes  in  which  they  woula 
have  been  acceflbries  to  a  felony  at  common  law ;  and  from  hence 
it  follows,  (hat  acceflbries  to  piracy,  being  neither  exprefsly  named 
in  the  ftatute,  nor  by  conftrudion  included  in  it,  remain  as  they 
were  before,  and  were  triable  by  the  civil  law,  if  their  oflence 
were  committed  on  the  fea ;  but  if  on  the  land,  by  no  law,  until 
II  &  12  ^.  3*  r.  7*  for  2  CsT  3  Ed.  6.  c.  24*  which  provides 
igainft  accefTories  in  one  county  to  a  felony  in  another,  extends 
not  to  accefTories  to  an  oflence  committed  in  no  county,  but  on  the 
fea :  but,  bv  the  faid  ftatute  of  iiiJ  iiW.^'  c.  7.  they  are 
friable  in  like  max^Qpr  aa  Uie  principals  a^e  by  the  (Ututc^  oC 

♦^^•5?ftlST 
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Itom  the  fame  grbtind  alfo  it  foUows,  that  an  attainder  for  this  3  tnft.  1x2. 

ice  comspts  not  the  blood,  inafmuch  as  the  ftatute  only  fays,  Wa^k.  p.c. 
the  oflFender  {hall  fuflFer  JTuch  pains  of  death,  &r«  as  if  he  were  ^'  ^^'  ^ 

inted  of  a  felony  at  common  lawj  but  fays  not  that  the  blood 

J  be  cormpted* 
Tct  it  has  been  reiblved,  that  ad  offender  {landing  mute  on  an  1  inft.  114. 

ignment,  by  force  of  this  ftatute,  {hall  have  judgment  of  p^f/i/  Dyer,  241. 

fer  Jarei  for  the  words  of  the  ftatute  are.  That  a  commij^on  Ji.'  *  J'  ^^  * 

'ieJireffedf  &c.  to  tear  and  determine  fucb  offences  after  the  com'* 

cmrfe  of  the  laws  of  the  land. 
It  has  been  holden>  that  the  indi£lment  for  this  ofFence  muft  ainft.  x»« 
the  b£k  to  be  done  on  the  fea,  and  muft  have  both  the  words  ^**^^'  ^*P' 

\cezvA  piratic e;  and  that  no  ofFence  is  puni{hable  by  virtue  of  Hawk.  P.  c. 

ad  as  piracy,  which  would  not  have  been  felony  if  done  on  c.  37.  ^io« 

land,  and,  confequently,  that  the  taking  of  an  enemy's  fhip  by 
€&emy  is  not  within  the  ftatute* 
It  is  agreedy  that  this  ftatute  extends  not  to  oflfences  done  in  Moor,  7  56* 

ksorportswithin  the  body  of  a  county,  becaufe  they  are  and  J^o****«P» 

lys  were  cognizable  by  the  common  law.  u^vvk.  p.  c  'c  37.  §  n. 

By  the  11  £^  la  JiPl  3.  c*  7.  it  is  ena£led,   **  That  all  piracies,  11&11W.3. 
felonies,  and  robberies  committed  in  or  upon  the  fea,  or  in  any  ^'  7-  ^^^^ 
pbce  where  the  admiral  has  jurifdi<^ion,  may  be  tried  and  de-  S^^.     ^ 
tennioed  at  fea,  or  upon  the  land  in  any  of  his  Majefty's  iflands  c  19*  S  3* 
or  plantations,  &r.  to  be  appointed  by  the  king's  commiflion 
under  the  great  feal,  or  the  feal  of  the  Admiralty,  direded  to 
any  of  the  admirals,  (s'r.,  and  fuch  perfons  and  officers  by  name 
or  for  the  time  being,  as  his  Majefty  {hall  think  fit,  who  fhall 
have  power  jointly  or  feverally,  by  warrant  under  hand  and 
feal  of  any  of  them,  to  commit  any  perfon  againft  whom  in* 
formation  of  any  fuch  offences  {hall  be  given  upon  oath,  and  to 
call  a  court  of  Admiralty»  which  {hall  confift  of  feven  perfons 
at  the  leaft,  and  Iball  proceed  in  the  trial  of  the  faid  offenders 
according  to  fuch  directions  as  are  fet  forth  at  large  in  the  faid 
ftatute/* 

And  it  is  farther  ena£led  by  the  faid  ftatute,  $  8.  "  That  if  any 
of  his  Majefty's  natural-born  fubjefis  or  denizens  of  this  king- 
dom {hall  commit  any  piracy  or  robbery,  or  any  a£b  of  hoftilityj 
againft  other  his  Majeity's  fubjeds  upon  the  fea,  under  colour 
of  any  commiflion  from  any  foreign  prince  or  ft  ate,  or  pretencef 
^  of  authority  from  any  perfon  whatfoever,  fuch  oflFender  and  of- 
*  fenders,  and  every  of  them,  {hall  be  deemed,  adjudged,  and 
r  taken  to  be  pirates,  felons,  and  robbers,  and  they  and  every  of 
Y  them,  being  duly  conviAed  thereof  according  to  this  ad,  or  the 
r  aforefaid  a£l  of  28  H.  8.  c.  15.,  {hall  have  and  fufier  fuch  pains 
r  of  death,  lofs  of  lands,  goods,  and  chattels,  as  pirates*  felons^ 
^  and  robbers  upon  the  feas  ought  to  have  and  fufier.^ 

And  it  is  farther  enaded  by  the  faid  ftatute,  <<  That  if  any 
Jf  commander  or  mafter  of  any  {hip,  or  any  feaman  or  mariner^ 
fr  Ml  in  any  place^  where  the  adxnkal  hath  jurifdidUon*  betray 
I  .  «  bi8 
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^   -  ^  his  truft  and  turn  pirate»  enemy,  or  rebel,  and  piratically  and  fe« 

«'  lonioufly  run  away  with  hi&or  their  fhip  or  (hips,  or  any  barge; 
^^  boat,  ordnance,  ammunition,  goods,  or  merchandize,  or  yield 
«<  them  up  voluntarily  to  any  pirate,  or  bring  any  feducing  mef« 
*'  fage  from  any  pirate,  enemy,  or  rebel,  or  confult,  combine,  or 
M  confederate  with,  or  attempt  or  endeavour  to  corrupt,  »iy  com- 
^*  mander,  mafter,  officer,  or  mariner,  to  yield  up  or  run  away 
«*  with  any  ihip,  goods,  or  merchandize,  or  turn  pirate,  or  ga 
^  over  with  pirates,  or  if  any  perfon  (hall  lay  violent  hands  on  hia. 
'^  commander,  whereby  to  ninder  him  from  fighting  in  defence 
^  of  his  (hip  and  goods  committed  to  his  truft,  or  tl^t  (hall  coil- 
ed fine  bis  mafter,  or  make,  or  endeavour  to  make,  a  revolt  in  his 
^*  (hip,  (hall  be  adjudged  to  be  a  pirate,  felon,  and  robber  $  and 
^*  being  convi&ed  thereof,  according  to  the  dire^ions  of  this  ad, 
<*  (hall  have  and  fuffer  pains  of  death,  lofs  of  lands,  goods,  and 
*<  chattels,  as  pirates^  felons,  and  robbers  upon  the  feas  ought  to 
<^  have  and  fufler. 

And  it  is  farther  enaded  by  the  faid  ftatute,  <<  That  all  and 
^*  every  perfon  and  perfons  what(bever,  who  (hall  either  on  the 
*^  land  or  upon  the  feas  wittingly  and  knowingly  fet  forth  any 
^*  pirate,  or  aid  and  aflift,  or  maintain,  procure,  command,  coun- 
**  id,  or  advife  any  perfon  or  perfons  whatfoever  to  do  or  com* 
^*  mit  any  piracies  or  robberies  upon  the  feas,  and  fuch  perfon 
^*  and  perlons  (hall  thereupon  do  or  commit  any  fuch  piracy  or 
<<  robbery,  then  all  and  every  fuch  perfon  or  perfons  whatfoever 
^*  fo  as  aforefaid  fetting  forth  any  pirate,  or  aiding  or  ailifting^ 
^'  maintaining,  procuring,  commanding,  counfeiling,  or  advifing 
*^  the  fame,  either  on  the  land  or  upon  the  fea,  (hall  be  adjudged 
^  to  be  acceflbry  to  fuch  piracy  and  robbery  done  and  committed. 
*'  And  farther  J  that  after  any  piracy  or  robbery  is  or  (hall  be  com- 
*•  mitted  by  any  pirate  or  robber  whatfoever,  every  perfon  or  pcr- 
'*  fons,  who,  knowing  that  fuch  pirate  or  robber  has  done  or 
^  committed  fuch  piracy  and  robbery,  (hall,  upon  the  land  or 
**  upon  the  fea,  receive,  entertain,  or  conceal  any  fuch  pirate  or 
<^  robber,  or  receive  or  take  into  his  cuftody  any^(hip,  veflel, 
*«  goods  or  chattels  which  have  been  by  any  fuch  pirate  or  robber 
**  piratically  and  felonioufly  taken,  (hall  be  by  this  ftatute  likewife 
*'  adjudged  to  be  acceflbry  to  fuch  piracy  and  robbery,  and  that 
*^  all  fuch  acceflTories  to  fuch  piracies  and  robberies  (hall  be  in- 
^^  quired  of,  heard,  and  determined,  and  adjudged  according  to 
*<  the  common  courfe  of  the  law,  according  to  the  faid  ftatute  of 
^*  28  H.  8.  c.  15.  as  the  principals  of  fuch  piracies  and  robberies 
^*  may  be,  and  no  otherwife ;  and  being  thereupon  attainted  (hall 
/  ^*  fufFer  pains  of  death,  lofs  of  lands,  soods  and  chattels,  and  in 

^  like  manner  as  the  principals  of  fuch  piracies,  robberies,  and 
*'  felonies  ought  to  fuffer  according  to  the  faid  ftatute  of  28  H.  8« 
*'  c.  15.  which  is  declared  to  be  in  full  force;  any  thing  in  this 
**  a£l  to  the  contrary  notwithftanding/' 

4  G.  I.  And  by  4  G.  i»  c.  1 1.  '<  All  perfons,  who  (hall  commit  any  oU 

^s  fence  for  which  they  ought  to  be  adjudged  pirates,  felons,  or 

«*  robbers^ 
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f^  robbers^  by  1 1  &  12  JST.  3.  r.  7*,  maybe  tried  and  judged  for 
every  fuch  offence,  according  to  the  form  of  a8  H»  8.  c*  15.1  and 
(hall  be  excluded  from  their  clergy/' 

Bj  the  8  G,  1.  r.  24.  for  the  more  efiediual  fuppreffing  of  pi-  8  G.  t. 
r,  it  is  declared  and  ena£ked,  ^*  That  if  any  commander  or  ^^* 
aufter  of  any  (hip  or  veflel,  or  any  other  perfon  or  perfons,  petu^  tf ' 
flnll  any  wife  trade  with  any  pirate  by  trucks  barter,  exchange,  %  G.  2. 
or  in  any  other  manner,  or  (hall  furni(h  any  pirate,  felon,  or  ^*^''  ^^ 

^  robber  upon  the  feas  with  any  ammunition,  provi(ion,  or  ftorea 
of  any  kind,  or  (hall  (it  out  aiiy  (hip  or  vefTel  knowingly,  and 
with  a^eiign  to  trade  with,  or  fupply  or  correfpond  with  any 
pirate,  felon,  or  robber  upon  the  fieas ;  or  if  any  perfon  or  per«* 
(bos  (ball  any  wife  confult,  combine,  confederate,  or  correfpond 
with  any  pirate,  felon,  or  robber  on  the  feas,  knowing  them  to 
be  guilty  of  any  fuch  piracy,  felony,  or  robbery  \  fuch  offender 
and  ofienders,  and  every  of  them,  (hall  in  each  and  every  of  the 
(aid  cafes  be  deemed,  adjudged,  and  taken  to  be  guilty  or  piracy, 
felony,  and  robbery,  and  he  and  they  (hall  and  may  be  inquired 
of,  tried,  heard,  and  adjudged  of  and  for  all  or  any  of  the  mat-* 
ters  aforefaid^  according  to  the  ftatute  made  28  i/.  8.  f.  15,  for 
pirates,  and  the  ftatute  made  11  (5*  12  ^.  3*  r.  7.,  and  he  and 
they,  being  convided  of  all  or  any  of  the  matters  aforefaid, 
(hail  fuffer  fuch  pains  of  death,  lofs  of  lands,  goods,  and  chat- 
tels, as  pirates,  felons,  and  robbers  upon  the  feas  ought  to  fuf- 
fer ;  and  in  cafe  any  perfon  or  perfons  belonging  to  any  (hip  or 
▼eflel  whatfoever,  upon  meeting  any  merchant  £hip  or  veffel  on 
the  high  feas,  or  in  any  port,  haven,  or  creek  whatfoever,  (hall 
forcibly  board  or  enter  into  fuch  (hip  or  veflel,  and,  though 
they  do  not  feize  and  carry  off  fuch  (hip  or  vefTel,  (hall  throw 
overboard  or  deftroy  any  part  of  the  goods  or  merchandizes  be« 
fenging  to  fuch  (hip  or  ve(rel,  the  perfon  and  perfons,  who  (hall 
be  guilty  thereof,  (hall  in  all  refpe£ls  be  deemed  and  punifhed 

}f  as  pirates  as  aforefaid."  ) 

And  §  2.  it  is  farther  enadied,  <<That  every  (hip  or  veflel, 
which  (hall  be  fitted  out  with  a  defign  to  trade  with,  or  fupply 
or  correfpond  with  any  pirate,  and  all  and  every  goods  and 
merchandizes  put  on  board  the  fame  for  any  intent  or  purpofe 
to  trade  with  any  pirate,  felon,  or  robber  on  the  feas,  (hall  be 
iffofaEfo  forfeited ;  one  moiety  thereof  to  the  ufe  of  the  king's 
Majeily,  his  heirs  and  fucceflbrs,  the  other  moiety  to  the  per* 
fon  or  perfons  who  (hall  firft  make  difcovery,  and  give  inform^ 

^  ation  of  fuch  intent  or  defign ;   and  fuch  perfon  or  perfons^ 

"  who  (hall  (iril  make  fuch  difcovery,  (hall  and  may  fue  for 

*  and  recover  the  faid  (hip  or  ve(rel,  and  all  and  every  the  goods 
and  merchandizes  on  board  the  fame,  in  the  High  Court  of 

*  Admiralty/' 

And  §  3,  "  Whereas  there  arc  fome  defefts  in  laws  for  bring* 
*'  ing  perfons  who  are  acceiTories  to  piracy  and  robbery  upon  the 
^  {ea^  to  condign  punUhment,  if  the  principal  who  committed  fuch 

<*  piracy 
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*  pkacT  aod  robtMsry  is  not  or  cannot  be  appreliended  and  broogli^ 
^^  to  jttttice ;  be  it  therefore  ena&ed.  That  all  and  every  perJ 
*^  ton  and  pcrfons  whatfoevcr,  who  by  the  faid  ftatute  madi 
^  II  t^  21  ir.  J*  c.  7*  are  declared  to  be  apceflbry  or  accefTorieil 
^  to  9Bf  piracy  or  robbery  therein  mentioned,  are  hereby  deciarell 
M  and  (hall  be  deemed  and  taken  to  be  principal  pirates,  felond 
**  and  lobbeiS)  and  fhall  and  may  be  inquired  of,  heard,  deten 
«^  Bunef*,  and  adjudged  in  the  fame  manner  as  perfons  guUty  ol 
^  piivry  and  robbery,  may  and  ought  to  be  inquired  of,  triedy 
^  beordy  determioed,and  adjudged  by  the  faid  (tatute  1 1  bf  1 2  ^^•J^ 
«^  •%  7^.;  acd  beittg  thereupon  attainted  and  conTicted  fiiall  fui 
dk  fjlzA  ct  death,  loH  of  lands,  goods,  and  chattels,  and 
manner,  as  pirates  and  robbers  ought  by  the  faid  a£k 
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And  i  4*  it  is  farther  enacted,  <*  That  all  and  every  offender  01 
«  cren^i^rs  cvxurlded  of  piracy,  felony,  or  robbery,  by  virtue  o| 
««  this  ac^>  iball  not  be  admitted  to  have  the  benefit  of  clergy,  iMrt 
*»  be  u:tJ:lT  excluded  of  and  from  tlie  fame/'  ] 

A:xi «  5»'  *'  To  the  end  that  a  farther  encouragement  may  b^ 
<^  c-L\<a  :c  all  foramen  and  mariners  to  fight  and  defend  their  fbipi 
^  trom  p:nre^  it  is  farther  ena£led,  *^  That  in  cafe  any  feamai^ 
^  or  nurlner  ou  bo^rd  any  merchant  (hip  or  veiTel,  or  any  othe^ 
•*  ih.p  ocx^sei,  Ciiii  be  maimed  in  fight  againft  any  pirate,  ever^ 
^  tuc!i  uanitn  anvi  mariner,  upon  due  proof  of  his  being  mairaedj 
**  • »  v^ch  n^ht,  (hall  not  only  have  and  receive  the  rewards  ap»| 
^  rv^r.tro.:  bv  2^  Ctr.  z.c.ii,  but  (hall  alfo  be  admitted  into  an^ 
*^  prc\u  cd  tor  la  Crtff.rvici  Hofpital,  preferably  to  any  other  feai 
«^  uvftn,  vho  b  difabled  from  fervice  or  getting  a  livelihood  merelT 

«  by  hw  age-^ 

And  by  ^  6.  **  If  any  commander,  mafter,  or  other  officers,  or 
^^  anr  fclman  or  mariner  of  any  merchant  fliip  or  veflel,  which! 
^  carries  guns  and  arms,  fhall  not,  when  they  are  attacked  by  anri 
««  pir»tt^»  or  bv  any  (hip  or  vefTel  on  which  fuch  pirate  is  on  board^*! 
^^  £<ht  and  endeavour  to  defend  themfelves  and  their  faid  fliip  and] 
^^  vedcl  Irom  being  taken  by  the  faid  pirate,  or  fhall  utter  any  wordl^ 
^  tr^diicourage  the  other  mariners  from  defending  the  faid  fhip,an4{ 
««  by  reafon  thereof  the  faid  fhip  or  vefTel  fhall  fall  into  the  handfi 
^  ol  fuch  pirate,  then,  and  in  every  fuch  cafe,  every  fuch  com*: 
^  minder  or  other  officer,  and  every  feaman  and  mariner,  whofj 
^  (haU  not  fight  and  endeavour  to  defend  and  fave  the  faid  (hi^ 
^«  or  vetTel,  or  who  fhall  utter  any  fuch  words  as  aforefaid,  fhaM! 
^^  lofe  and  forfeit  all  and  every  part  of  the  wages  due  to  him  and 
^  them  rtfpe^ively  by  the  owner  and  owners  of  the  faid  flup  or 
^^  YvtTd,  and  fhall  not  be  permitted  to  fue  for  or  recover  the  £une» 
M  or  any  part  thereof,  in  any  court  either  of  law  or  equity,  and 
««  as  a  farther  puniihment  fhall  fliffer  fix  months*  imprifoii* 

««  ment," 

And  $  7«  "  For  prevention  of  feamen  or  mariners  from  deftrrt- 
^*  u>s  mcrchaiU  Ihips  or  yefTcls  abroad  uf  the  planutionsy  or  in 

14  ^  anv 


^  any.  other  parts  beyond  the  feas,  u^hicli  is  the  chief  occafion  oC 
^  their  turning  pirates,  and  of  great  detriment  to  trade  and  navi^ 

•  ^  gation»  and  is  chiefly  occafioned  by  the  owner  or  ownerd  of 
1^  Ibips  or  vefieU  paying  wages  to  the  feamen  or  mariners  when 
^  abroad,  it  is  enafted.  That  no  mailer  or  owner  of  any  raer- 
^"^  chant  iliip  or  TefTel  {hall  pay  or  advance,  or  caufe  to  be  paid  or 
'.^  advanced^  to  any  feaman  or  mariner,  during  the  time  he  (hall  be 
:^  in  parts  beyond  the  feasy  any  money  or  efic^LS  on  account  of 
.^  ^iges,  exceeding  one  moiety  of  the  wages  which  (hall  be  due 
\  ••  at  the  time  of  fucli  payment,  until  fuch  (hip  or  veflcl  (Iiall  ro- 

**  turn  to  Great  Britain  or  Ir^lafid^  or  to  the  plantations,  or  to  fome 
M  odier  of  his  Majefty's  dominions  whereto  they  belong,  and  frona 
'**  whence  they  were  firft  fitted  out ;  and  if  any  fuch  mafter  or 
^  owner  of  fuch  merchant  (hip  or  veflel  (hall  pay  or  advance,  or 
*'  caufe  to  be  paid  or  advanced,  any  wages  to  any  feaman  or  ma- 
•**  riner  above  the  faid  moiety,  fuch  mailer  or  owner  fliall  forfeit 
^  and  pay  double  the  money  he  (liall  fo  pay  and  advance,  to  be 
^  recovered  in  the  High  Court  of  Admiralty  by  any  perfon  who 
"  (hall  firil  difcover  and  inform  of  the  fame." 

[By  18G.  2.  c,  30.  "  All  perfons,  being  natural-born  fubjefls  or 
^  denizens  of  his  Majeily,  who  during  any  wars  have  comntitted 
^'  any  bbflilities  upon  the  (ea,  or  in  any  haven,  river,  creek,  or 
^  place,  where  tlie  admiral  or  admirals  have  power,  authority,  or 
"  jurifdiflion,  againft  his  Majefly's  fubjefts,  by  virtue  or  under 

*  •*  any  colour  of  any  commiOion  from  any  hisMajefty's  enerrviesupon 
*'  the  fca,  or  any  the  places  where  the  admiral  hath  jurifdiftion  as 
:  **  aforefaid,  may  be  tried  as  pirates,  felons,  and  robbers  in  the  faid 
••  court  of  Admiralty,  on  (hip  board,  or  upon  the  land,  in  the  fame 

^**  manner  as  perfons.  guilty  of  piracy,  felony,  and  robbery  are  di- 
*^  reded  to  be  tried  \  and  on  conviction  (hall  fuffer  as  any  other 

*  pirates,  trc.  ought  by  rirtue  of  1 1  (3^  1 2  W^.  3.  f.  7.  or  any  other 
•*  ad:  Provided  that  any  perfon  who  (hall  be  tried  and  acquitted, 
"  or  convlSed,  according  to  this  ad,  for  any  of  the  faid  crimes, 
*^  ihall  not  be  liable  to  be  profecuted  for  the  fame  crime  or  fa£l, 
^  as  high  treafon.  But  this  ^Gt  (hall  not  prevent  any  perfons  who 
**  (hall  not  be  tried  according  to  it,  from  being  tried  for  high  trea- 
••fonbva8JS;8-r-5." 

And  by  32  G.  a.  r.  25.  J  1 2.  "  In  cafe  any  commander  of  any  By  ai  G.  3. 
I*  private  (hip  of  war  duly  commidioned  according  to  the  direc-*  ^'^S*^^ 
"  lions  of  this  aS,  or  the  29  G.  2.r.  34.  (hail  agree  with  the  com-  f^^tom^ 

*  mander  or  other  perfon  of  or  belonging  to  any  neutral  or  other  iag  any  pri» 
^  ftiip  or  (hips,  veflcl  or  vefrels,^cept  thofe  of  his  Majefty 's  declared  Jp"*^^*^*'*. 
**  enemies,  for  the  ranfom  of  any  fuch  neutral  or  other  (hip,  ^r,  e/'by7h«'* 
**  or  the  re(pe£live  cargo  or  cargoes  thereof,  or  any  part  thereof,  Wng'» 


HUM.  are 


"  after  the  lame  (hall  have  been  taken  as  prize,  and  ihall,  in  pur-  ^^^  ^^ 

fuance  of  any  fuch  agreement  or  agreements,  «£luaily  quit,  fet  the  oficodet 
*  at^  liberty,  or  difduoge  any  fuch  prize  or  prizes,  initead  of  J«^^  tp  a 
•*  biinging  die  fame  into  fome  port  or  ports  belonging  to  his  Ma-  ^^^J  '^ 
^  **  i^%  domiiuoiUi  every  fuch  offender  (hall  b^  deemed  guilty  of  ^ 

*'  piracy. 


*  piracy,  felony,  and  robbery,  and  on  conviftion  (inr  the  tttannef 
^  the  zSt  defcribes)  (hail  fufier  fuch  pains  of  death,  Vc.  as  pirates^ 
*^  felons^  and  robbers  upon  the  feas  ought  to  fuffer  according  to 
^  the  laws  now  in  being.  But  the  commander  of  any  private  ihip 
^  of  war,  upon  the  capture  of  any  neutral  vefTel,  which  by  any 
^  law  or  treaty  (hall  be  Jiable  only  to  the  forfeiture  of  fuch  con* 
**  traband  goods  as  (hall  be  on  board  thereof,  may  receive  fuch 
•c  goods  in  cafe  the  commander  is  willing  to  deliver  them,  and 
^<  thareupon  quit,  fet  at  liberty,  or  difcharge  fuch  neutral  (hip  or 
•*  vcffel." 

By  30  G.  2.  c*  ay.  §  ao.  and  33  G.  3.  r.  66>,  §  70.  a  feflion  of  oycf 
and  terminer,  and  gaol-delivery,  for  the  trial  of  oflFences  committed 
on  the  high  feas,  (hall  be  holden  twice  at  the  leaft  in  every  year  at 
the  Seffions-houfe  in  the  Old  Bailey^  or  at  fuch  other  place  as  the 
Lords  of  the  Admiralty  (hall  appoint.  And  the  commiflioners 
named  in  the  commiflions  of  oyer  and  terminer  for  the  trial  of 
fuch  ofiences,  as  alfo  any  juftices  of  the  peace,  may  take  informal 
tions  touching  ofiences  committed  upon  the  feas,  and  caufe  the 
parties  to  be  apprehended  and  committed :  They  may  alfo  oblige 
any  perfons  they  think  necefTary  to  enter  into  recognizances  to  ap* 
pear,  profecute,  and  give  evidence  at  the  feffions,  and  upon  their 
refufal  to  do  fo,  may  commit  them ;  which  recognizances  and  in« 
formations  are  to  be  tranfmitted  to  the  regiftrar  of  the  court  of 
Admiralty.3 


[l&tfcftarp.] 


Woonft         /i  PISCH  ART  is  faid  to  be  a  right  or  liberty  of  fifliing  m  the 
Uw  Dift.     J\  foil  of  another. 

terb.Plf-      .'*-•*•  .  .        ,.        • 

ckaiy.    But  a  man  may  have  libtram  fljckerum  in  his  own  foil.    Skm.  678. 

1  Saik.  637.      Our  law  books  make  mention  of  Aree  forts  of  filhery,  libera^ 

feparalii^  communis, 
Scrmottf  In  order  to  conftitute  a  feverat  fifhery,  it  is  neccffary,  that  the 

J;  Lord        party  claiming  it  Ihould  fo  far  have  the  right  of  fifhing  irtdepend- 
s'bw?^*    ently  on  all  others,  as  that  no  perfon  (hould  have  a  co^xtn^ve 
ftSi4.  *        right  Virith  him  in  the  fubjefl:  claimed ;  for  where  any  perfon  has 
.   fuch  co-extenfive  right,  there,  it  is  only  %free  fi(hery.    But  a  par- 
tial, independent  right  in  andther,  or  a  Kmited  Eberty,  ia  not^ia^ 
confiftcnt  with  a  right  to  a /H;<ra/ fiflicry. 

.  Whether 


■r  Vlietlier  ownerfliip  of  the  foil  is  cflential  to  zfevereifijhirff  k  m  5  Burr. 
Mint  upon  which  there  hath  been  a  great  direrfity  of  opinion,  and  j^4-^ 
Si^ich  is  not  yet  finally  fe  tded.  That  it  ft 

hndbrily  inclined  in  a  icvenl  filhci7»  (ise  s  BL  Com.  90.  %  SaHc.  S37.  l>aT.  55.  k  if  E.  4.  6«  ^ 
|l£.  4.  4*  10  H.  7.  24.  a6.  28.  Pto.  Com.  154.  That  it  is  not,  C«*  Lit*  4.  b.  1  \%.  a.  Bnd» 
Ibl'b.  Br.  tit.  Tenures,  pi.  7$.  Fitzh.  Sci.  Fa.  100.  Godb*.  117.  10  Vin.Abr.  101.  ThcliC* 
^  AeoMth  «B  be  the  better  opinioo,  for  the  otmoft  that  can  be  deduced  from  the  cafet  citied  in  fapport 
if  Ae  fbimcr  is,  dut  a  feverai  fiihcry  &ail  be  prefuned  ta  indade  the  Ibil,  iiatU  the  conttary  11  profsd* 
Ik  Co.  Lie.  SIS*  a*  note  7.  Ull  edition* 

A  free  fif^ery  is  confidered  by  Sir  Wm.  Blackfione  as  an  exclufive  s  BI.  Cook 
iglitof  fifliing  in  a  publick  river,  and  is  referred  by  him  to  the  39* 
knA  of  franchifes.    But  this  do^rine  is>  at  lead,  quettionable,  ^8.  G.  * 
hw  books  (ja)  extending  this  kind  of  fifliery  to  all  dreams  in-  Fitsh. 
iminately,  whether /n'v/rf^  ot  pubRcL  The  fame  learned  writer  ^^*  ^J- 
faith,  that  ^freejUberj  imports  an  excluG^e  right,  and  fo  dif^  aS.^'i7E.ll 
eth  from  common  of  pi/chary ;  that  in  a  freejijbery^  a  man  hath  a  6.  b.  7.  a. 
ipcrty  in  the  fifli  before  they  are  caught;  in  a  common  of  pi/chary  l"'^^'3«^ 
till  afterwards.    But  this  dodrine,   though  (npported  by  ^^ 
e  (5)  authorities,  is  impugned. by  others.  Lord  C^/(r)conGders  iVestr.tts. 
ftpnunon  of  fifhery  and  free  fiiherv  as  the  fame  thing.     For,  he  c^^^T^ 

\  that  a  man  may  prefcribe  to  n^vt  feparalem  pifchariam  in  fuch  [h)  Reg. 
I  a  water,  and  the  owner  of  the  foil  fhall  not  fiih  there ;  but  if  he  95*  >>• 
j  claim  to  have  communiam  pifcharia^  or  liberampifcbariam^  the  owner  ^  Saiit^i*^ 
I  of  die  foil  (hall  fi(h  there.     And  Ejrcy  J.  faid,  {d)  that  the  word  Carth.'il^I 
;  Tkroy  ex  vi  termini^  implied  common.    And  that  a  man  cannot  de-  (^)  Co*  Lit* 
dare  in  trefpafs  for  takmg  his  fi(h  in  a  free  fiflfery  was  exprefsly  (j)*'^^^. 
ibolden  in  two  cafes  (^),  and  the  judgment  /or  that  reafon  re-  637. 
I  leried.    The  right  to  the  property  of  the  fi(h  in  a  free  fifliery,  till  ^^'  «<$• 
[taght,  was  negatived  by  the  court  incidentally  in  a  dill  earlier  y.  D«wian% 
I  caiie  (/)•  Lord  Mansfield^  in  the  cafe  of  Seymour  v.  Lord  Courtenay^  %  Mod.  97. 
^tuth,  that  Where  any  perfon  hath  a  co^xtenfive  right  with  another  ^onb.  n, 
I  it  i«ayr.r  fifhery  (^).  |;^^. 

^  TBoffy  cited  m  CanlL  286.  in  marg.      (/)  Child  ▼.  GreenhiU,  Cro.  Car.  554.    <{]  5  Bunw  a8i6« 

If  a  man  judifies  for  ufing  a  pifchary,  ^  ought  to  (hew  whe-  Hardr.  407. 
dieritbe  common,  free,  or  feveral.  So,  whether  it  be  appurtenant 
to  a  manor  or  mefliiage,  tic,  for  it  is  an  intered,  and  not  a  mere 
Sbcrty  or  eafement. 

A  fifliery,  without  more,   is  a  tenement  within  the  datute  Rex  ▼.  Old 
K^^ioW.'^,  c.w.  fo  as  to  entitle  a  perfon  renting  it  to  a  fettle-  '^J^^» 
I  incnt,  for  the  court  will  intend  that  the  foil  pafled  with  it.     It  is  j^^ntSl 
i  indeed  doubtful,  whether  it  is  material  for  this  purpofe,  that  the  cafe,  one 
Ifcaihouldpafs.  ^f^.     • 

,  *  judge  It 

!  J^ntod  to  Uy  it  down  broadly,  that  a  fiihery  is  a  tnmui  y  tlut  trefpaft  will  lie  for  an  mjarj  to  it  |  and 
aaiybeiccoveied  in  ejedmrnt. 

In  rivers  not  navigable,  the  proprietors  of  the  land  have  the  Gartern 
right  of  fiihery  on  their  refpeiiive  fides }  and  it  generally  extends  ^^^ 
^fium  medium  aque.    But  in  navigable  rivers,  the  proprietors  of  ti6%^*haid 
ibc  land  on  each  fide  have  it  not  s  the  fifhery  is  common,  iti$f  pHmi  Ykt^tn't 


320  Pffcbat^. 

SOS*  !>•▼•  fiUU^  ih  the  kihg,  artd  is  publick.  But  the  crcntm  may  gftfit  t 
^  J^Os''  ^^^^^^1  fiflierj  in  a  naTigaUe  riTer^  where  the  fea  flows  and  re^ 
ford  V.  *  flows,  or  in  an  arm  of  the  fea  \  and  on  the  other  hand,  there  majf 
liicbafiUbo,  be  a  free  fifliery,  or  a  co>extenfi?e  right  of  fiChing  wit!h  the  owners 

icBTTta.  ^^  ^  ^^^'^  ^"  ^  ^^^^  "^^  navigable.  In  the  one  cafe,  the  pre* 
fumptioa  is  in  favour  of  the  appropriate  right,  in  the  other  cafe, 
the  prefumption  lies  the  contrary  way.  In  thefe»  as  in  aU  other 
cafes  of  prefumption,  the  prefumption  will  ftatid,  till  the  contrary 

By  the  ftatute  of  5  Geo.  3.  r.  14.  perfons  convided  of  ftealing^ 
taking,  or  deftroying  any  fifii  in  any  riyer,  or  dream,  pond,  pool,  ot 
other  water,  in  any  park  or  paddock,  or  in  any  garden,  orchard,  or 
yard,  adjoining  or  belonging  to  any  dwelling-hotife,  or  aiding  or 
aflifting  therein,  or  receiving  or  buying  the  fiih  knowing  them  to 
be  ftolen  or  taken,  (hall  be  tranfported  for  feven  years.  The  pro- 
fecution,  however,  muft  be  within  fix  months  after  the  ofience 
committed  ;  and  any  ofln:nder  convi£ling  an  accomplice  is  entitled 
to  a  pardon. 

By  $  3.  every  perfon  convi£led  of  taking  or  deftroying,  or  at« 

tempting  to  take  or  deftroy  any  fifii  in  any  river  or  ftreara,  &r., 

not  being  in  any  park  or  paddock,  or  in  any  garden,  orchard,  or 

yard  adjoining  or  belonging  to  any  dwelling-houfe,  but  (hall  be  in 

any  other  inclofed  ground  which  (hall  be  private  property,  (hall 

forfeit  the  fum  of  five  pounds  to  the  owner  of  fuch  river  or  ftream, 

(9V.    But  this  daufe,  it  is  exprefslj  provided,  $  5 .  (hall  not  extend 

to  any  perfon  who  (hall  have  a  juu  right  or  claim  to  take,  kill,  or 

carry  away  any  fuch  fi(h. 

KTnncrflqr        It  is  oli^ious,  therefore,  that  a  perfon  who  fi(hes  in  a  fi(herT 

^Orpc,      belonging  to  another,  but  to  which  he  has  a  claim,  for  the  purpo(e 

«si'5>7'  ^£  giyuig  occafion  to  an  aftion  in  order  to  try  the  right,  is  sot 

liable  to  a  penalty  under  this  a£lO 


[      32*       ] 


l^leas;  an])  ^ita\>imts. 


Leading  in  general  flgnifies  the  allegations  of  parties  to 

fairs  when  they  are  put  into  a  proper  and  legal  form  j  which 

diftinguifliedy  in  refpe£l  to  the  parties  who  plead  them,  by  the 

mes  of  bars,  replications^  rejoinders,  furrejoinders,  rebutterSy 

ebutters,   £s^r.     And  though  the  matter  in  the  declaration  or 

nt  does  not  properly  come  under  the  name  of  pleading,  yety 

g  often  comprehended  in  the  extended  fenfe  of  the  word,  we 

Te  cotr&dered  it  under  this  head. 

Pleading  in  ftridinefs  is  no  more  than  fetting  forth  that  hSt  («)  Re«om« 
hich  in  law  fliews  the  juftnefs  of  the  demand  made  by  the  plain-  ^^^^^^J^y 
6iF,  or  the  difcharge  and  defence  made  by  the  defendant.     And  as  the  moft 
aerein,  no  greater  certainty  is  required,  than  is  fufficient  to  bring  honourable, 
ilii  a  trial  without  inveigling  judge  or  jury.     It  feems,  that,  ori^  */„j^*^'gj 
|inally,  pleadings  were  fo  formed,  and  were  very  plain  and  con-  able  thing 
idfe;  but  in  progrefs  of  time  pleaders,  yea,  and  judges,  became  io  theUwt 
too  corious  in  them,  fo  that  the  art  and  dexterity  of  pleading,  Llt!"^^**"^ 
J^hich  in  its  {a)  ufe,  nature,  and  defign  was  only  to  render  the  and  by  Lord 
ft  plain  and  intelligible,  and,  to  bring  the  matter  to  judgment  Coke,  Co. 
convenient  certainty,  began  to  degenerate  from  its  primitive  ^  ^g  ^h^ 
plicity  and  true  ufe,  and  end  in  a  piece  of  nicety  and  curiofity  ^  2  Co« 
ich,  how  it  hath  improved  therein  in  later  times,  the  length  of  'rooker*8 
pleadings,   the  many  unneceflary  repetitions,  and  the  many  Hob. Tea. 
ittifcarriages  of  caufes  upon  fmall  and  trivial  objeftions,  do  but  too  292. 295. 
fcfficicntly  tcftify .  r  ^""^  I' 

•  '  '  feems,  that 

^■cieQily  6nes  were  impofed  profiuitt  lofuu,  otftulte  di£i9t  which  w<re  mul£ls  laid  on  pleaders  by  Cht 
ttvts  for  barbarous  and  diforderiy  pleading.     2  lail.  123. 

Pleas  were  anciently  {b)  ore  tenus^  and  afterwards  minuted  down  10  Co.  \yi^ 
ly  the  prothonotaries,  and  entered  of  record  in  the  Latin  tongue,  .(*)  ^nd^- 
taat  being  a  dead  language,  and  lead  fubject  to  variation,  to  re-  reffon  that 
liAain  as  iduniments  and  precedents  of  the  law  :  that  the  pleadings  a  pi«'f, 
Ibould  be  in  Latin  is  exprcfsjy  enafted  by  the  36  £.  3.  r.  15.  ^j^'^***« 
^hich  Ilatute  was  made  to  aboli(h  a  law  introduced  by  William  be  amended. 
*ie  Conqueror,  which  ordained,  that  the  pleadings  in  the  courts  ^<^'ad« 


\ 


juftice  fhould  be  in  Fraich. 

But  now  by  4  G.  2.  c.  26.  it  is  ena£ied,  *«  That  all  writs,  pro- 
ccfs,  pleadings,  rules,  indi^ments,  records,  and  all  proceedings 
in  any  courts  of  juftice  within  England^  and  in  the  court  of  Ex* 
chequer  in  Scotland^  (hall  be  in  the  Engl'tjh  tongue,  and  be  writ* 
f*  ten  in  fuch  common  hand  as  afts  of  parliament  are  ufually  en- 
•  grofled  in,  the  lines  and  words  to  be  written  at  lead  as  clofe  as 
\^  the  faid  a£ts  ufually  are,  and  not  abbreviated ;  and  all  perfons 
!    Vol,  V.  Y  ««  offending 


Amend- 
menc. 


u 
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*<  offending  agaiftft  this  a£l  (hall  forfeit  50  /•  to  any  perfon  ^lid 
"  will  fuc  for  the  fame." 

£Seea<imi.  But  by  6  G.  2.  r.  14.  it  is  provided,  "  That  the  above  penalty 
krrefei^^.  cc  {j^jji  ^q^  ^^  extended  to  the  exprefling  the  names  of  writs,  or 
nhovtM^af  **  technical  words  in  the  fame  language,  as  hath  been  ufed,  nor 
36  £.  3.]     *^  to  abbreviations  ufed  in  the  Etigl't/h  language." 

In  pleadlngi  there  are  feveral  general  rules  laid  down  in  our 

books)  as, 

d.Ut.303*.      That  good  miatter  muft  be  pleaded  in  right  form,  apt  time,  and 

plow.  65.      jju^  order,  bt^t  that  that,  which  is  but  inducement  or  conveyance 

Wc.  36a?     to  tJ*^  fubftance,  need  not  be  fo  certainly  alleged,  as  that  which 

is  the  gift  of  the  pica. 
C0.Ut.303.       That  that  which  is  apparent  to  the  court,  and  appears  from  a 
7  Co.  40.      ncceflary  implication  in  the  record,  need  not  be  averred. 

Co.Lit.303,  That  every  man's  plea  (hall  be  taken  mod  ftrongly  againft 
Nob.  iH-  himfelf,  as  every  body  is  prefumcd  to  make  the  moft  of  his  own 
^^•"**-  cafe. 

%  Mod.  5.        That  what  the  parties  have  agreed  in  pleading  fhall  be  admit- 
ted, though  the  jury  find  otherwife. 
raugh.  ^8.       That  when  a  man  will  recover  a  thing  from  another,  it  is  not 
60.  ptr  u.  enough  for  him  to  dcftroy  fuch  perfon's  title,  but  he  muft  prove 
*"*     '     his  own  a  better,  according  to  the  rule,   melior  eft  conditio  poffi^ 
dentis, 
C0.Ut.2S5.       That  every  man  fliall  plead  fuch  pleas  as  are  pertinent  and 
^^3'  proper  for  him,  according  to  the  quality  of  his  cafe,  eftate,  or 

inteteft. 
Hob.  164.         That  the  law  requires  In  every  plea  two  things,  the  one,  that  it 
/fr  Ld.  Ho-  ^g  j^  matter  fufficicnt,  the  other,  that  it  be  deduced  and  exprefled 
according  to  the  forms  of  law ;  and  if  either  the  one  or  the  other 
of  thefe  be  wanting,  it  is  caufe  of  demurrer. 
Py«,  66.  That  every  plea  in  bar,  being  a  confeflion  and  avoidance  of  the 

Codb.  253.   plaintiff's  adlion,  muft  be  fubftantlve  and  certain,  with  an  avoid- 
*°"*^  *      ance  of  the  plaintiff's  demands,  which  he  may  traverfe,  and 
thereon  go  to  iffue  \  becaufe  the  declaration  of  the  plaintiff  ftands 
confeff^d,  as  far  as  it  is  not  avoided  by  the  defendant. 
#Co.a^  a.       That  if  a  count,  avowry,  which  is  in  nature  of  a  count,  repli- 
*Co.:2o.b.  cation,  ^r.  want  {a)  form,  or  {b)  omit  circumftance  of  time, 
cJ)  Dupiu'"  place,  Wr.  they  may  be  made  good  by  the  plea  of  the  adverle 
city  in  the     party;  but,  if  they  want  fubftauce,  they  cannct  be  made  good  : 
^"["*J''<***     fo,  m  fuch  cafes,  the  bar  may  bv  made  good  by  the  (r)  replica- 
pleading^       *io^>  *!^d  the  replication  by  the  rejoinder,  i^c. 

over.  2V«nt.  S«2i'  {h)  A  fuit  depending  moft  Aew  In  wbitt  couit,  but  cured  by  pleading  OYer« 
XLe^»  i^S'^^-'-'^'^ot  aiWtgwg  pnut patet  per  rccer{hm  cured  by  pleading  over.  3  Lcr.  ix.  In  debt 
for  rent,  if  no  place  be  afngned  where  the  le4re  was  made,  the  defendant  in  his  plea  confefliog  the  Icaft 
snakes  the  declaration  good.  Hob.  82.  {c)  Fault  in  the  pled  cured  by  the  replication.  Cartb.  66. 
An'}  that  if  a  man  pleads  over,  he  fliall  never  take  advantage  of  any  flip  comnii:ted  in  the  plead- 
ing of  the  other  fide,  which  he  could  not  take  adTsntage  of  upon  a  general  demurrer,  a  Salk.  519. 
jUi%.    P«r  Holt,  Ch.  J. 

Co.tie.^03..      That  all  pleas  mud  be  alleged  diredly,  and  not  by  way  of  re* 

Ktdepcflea,    hearfal ;  nor  is  it  fuOicient,  that  what  ought  to  be  exprefsly  plead* 

cd  may  be  deduced  by  argument  from  what  is  pleaded. 

That 
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That  in  matters  triable  by  our  law,  all  things  ifluable  ought  to  3  teoo  jpo. 
p^fpecially  alleged  in  order  to  have  a  oonvenieni  trial;  but  in  ^aiddown  ^ 
M  matters  fpiritual  the  law  is  otherwife ;  becaufe  there  is  no  LotdlliKr^ 
mM  in  the  trial ;  and  therefore,  if  certain  enough  to  ground  a  cer*  fon,  cited  la 

\  tificate,  it  is  fufficient.  ^^-  *"•  ^ 

!  94- 

I .(«)  ScBUnces  in  the  fpiritual  conrts  imy  be  alleged  rununarily ;  ii,  that  i  divftsce  was  faietwixt  fuch 
;  f«/ttc8  for  foch  a  caufe,  and  before  fuch  a  judge  j  bi»c  the  judge  nauft  be  namedy  that  the  court  miy  write 
^  ttthifo;  that  this  is  fufficlenty  it  being  to  no  purpofe  to  allege  them  pirticuUrly,  becaule  the  forma  of 

tteic  cpBrts  arc  diffeient  from  thofe  of  the  conunoo  law  ;  and  our  judges  piefume  that  (hiey  are  obfetyed 

ky  die  judges  of  thofe  courts.    Cv.  Lit.  30^* 

That  furplufage  does  not  vitiate,  unlefs  it  be  contraridnt  to  the  yiupifim. 
^natter  pleaded  before.  ^ 

That  where  one  is  authorifed  to  do  a  thing  by  common  law,  Co.LIt*303» 
^fiatute,  caflom,  grant,  or  comihidion,  he  6ught  to  liiew,  that' he 
jjiath  parfued  the  fubftance  of  it  accordingly. 

\  Tbt  general  eftates  in  fee-fimple  may  be  generally  alleged ;  as,  Co«Ut.ifti. 
Aat  J,  S.  was  feifcd  in  fee  i  but  the  commencement  of  particular  ■•  3o3« 
eftates  muft  be  (hewn,  becaufe  they  could  not  originally  commence  aid  the    '^ 
.without  a  conveyance,  which  muft  be  Ihewn,  unlefs  they  be  pleading  a 
.alleged  by  way  of  inducement  only.  %e^<ir, 

tit.  Que  Eilate.  18  Ed.  4.  10.  Dyer,  I'^S.  b.  Cro.  £112.22.  Cro.  Car.  190.  4.2S.  Cro.  Jac.  673* 
Telff.76.  Lbv.  190.  $id»297.  ftKcb.  87.  96,  Sklh  3Q3.  pi.  7.  2  Mod.  55.  Raym.  389. 
iSalk.  561.    Carth.  9.  aoS.  43 1.  444. 

That  pleas  ought  to  conclude  properly,  thofe  to  the  writ  to  con-  C0.Lit.303, 

F'^de  to  the  writ,  thofe  in  bar  to  the  a^ion^  eftoppels  muft  rely 
the  eiloppeL 

But  for  the  better  underftanding  of  thefe  matters,  we  muft 
more  particularly  confidcr, 

(A)  The  feveral  Parts,  and  the  Order  of  Pleading. 
iB)  The  Declaration  :  And  hereift, 

1.  The  Nature  thereof;  and  therein,  ot  adding  feveral 
Counts  in  the  fame  Declaration. 

i.  Who  may  join  or  be  joined  in  the  fame  Declaration. 

3.  What  Matters  may  be  joined  in  the  fame  Declaration. 

4.  Of  the  Declaration's  agreeing  with  the  Writ. 

5.  Of  the  Sufficiency  and  Certainty  required  in  the  Declara- 
tion; and  therein,  of  Matters  of  Inducement,  and  that 
which  is  the  Gift  of  the  Aftion  :  And  hereih, 

lb  Where  by  the  Declaration  it  muft  appear  that  the  Plaintiff 
hath  a  Right. 

2.  Where  the  Plaintiff  muft  fltew  that  he  liath  performed 
i^hat  was  requifite  on  his  Part. 

3.  Where  general  Allegations  in  the  Declaration  are  fuffi-» 
cient  ^  and  thereini  os  Mifrecitals  and  Omiffions. 

Y  2  4.  Where 
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4.  Where  the  Averments  muft  be  pofitive  and  exprefs  in  the 

Declaration. 

5.  Of  the  Certainty  required  in  the  Dcfcription  of  the  Thing 
declared  for. 

6.  Of  the  Declaration's  being  good  in  Part,  and  void  in 
Part. 

(C)  Of  Imparlance  :  And  herein^ 

I .  Of  the  Nature  thereof,  and  the  fevcral  Kinds. 
2*  What  the  Defendant  muft  do  before  any  Imparlanccjr 
"   3.  What  he  is  to  plead  after  a  general  Imparlance. 

4.  What  may  be  pleaded  after  -a  fpecial  Imparlance. 

5.  In  what  Cafes  the  Courts  exercife  a  difcretionary  Power 
in  granting  or  refufing  an  Imparlance. 

(D)  Of  making  Defence  :  And  herein,  of  the  Dif- 
ference between  full  and  half  Defence. 

(E)  The  feveral  Kinds  of  Pleas  :  And  herein, 

I.  Of  Pleas  to  the  Jurifdi£lion :  And  therein j 

1.  To  what  Courts  to  be  pleaded,  and  of  the  Diflerencft 
between  a  Ptea  to  the  Jurifdidlion  and  a  Claim  of  Co- 
nufance. 

2.  The  Manner  and  Time  of  pleading  to  the  Jurifdi&ion. 

(F)  Of  Pleas  in  Abatement. 

(G)  Of  Pleas  in  Bar  and  in  Chief:  And  herein, 

1.  Of  the  General  IfTue,  and  how  formed. 

2.  Immaterial  and  informal  IfTues,  and  where  aided. 

3..  Of  fpecial  Pleas;  and  therein,  of  Pleas  amounting,  to  the 
General  IfTue,  and  of  Matters  which  may  be  pleaded  or 
given  in  Evidence. 

4-  Of  fham  Pleas,  and  the  Confequence  of  falfe  Pleading. 

(H)  Traverfe  :  And  herein, 

1 .  The  Nature  thereof. 

2.  In  what  Cafes  a  Traverfe  is  permitted. 

3.  In  what  Cafes  a  Traverfe  is  ncccflary. 

4.  Whether  there  may  be  a  Traverfe  upon  a  Traverfe. 

5.  To  what  Point  the  Traverfe  fliall  be  taken ;  and  therein, 
what  Mattere  arc  traverfable^  and  of  the  Manner  of  taking 
thereof. 

(I)  Pleas 


( I )  Pleas  in  Bar,  their  SuflElciencjr  and  Certainty : 
•   And  herein, 

1.  That  the  Plea  mud  be  proper,  and  adapted  to  the 
Adlion. 

2.  That  the  Plea  muft  be  good  in  Subdance  \  and  therein^  of 
Matter  of  Inducement,  and  that  which  is  the  Gilt  of  the 
Defence.  .   -  * 

3.  Of  general  Pleading  to  avoid  Prolixity ;  and  therein,  of 
affirmative  and  negative  Pleas. 

4.  Of  Surplufage  and  Repugnancy  in  Pleading. 

5.  That  the  Pleading  ought  to  be  dire£i  and  not  argu« 
mentative. 

6.  Negative  Pregnant. 

7.  What  Things  muft  be  pleaded  according  to  their  Opdra* 
tion  in  Law. 

8.  Of  Colour  in  Pleading. 

9.  Of  pleading  Non-tenure  and  Difclaiming. 

10.  Pleading  Hors  de Jon  fee.  ^ 

11.  Eftoppels  in  Pleading. 

12.  Pleading  with  a  Profert^    and  demanding  Oyer:    And 
herein, 

I.  In  what  Cafes'  there  muft  be  a  Profert  or  Mmjirans  di 
fait. 

a.  Of  demanding  Oyer. 

13.  Pleading  a  Recovery  in  a  former  Aftion, 

(K)  Duplicity  in  Pleading :  And  herein, 

1.  The  Reafon  why  Duplicity  is  a  Fault,  and  the  Mannejc 
of  taking  Advantage  thereof. 

2.  What  (hall  be  faid  Duplicity  in  Pleading. 

•       •    • 

3.  Of  pleading  double  by  Leave  of  the  Court. 

(L)  Departure  in  Pleading. 
(M)  Repleader :  And  herein, 

1.  Of  the  Nature  of  a  Repleader,  and  Manner  of  awarding  ' 
it. 

2.  A  Repleader  in  what  Cafes  to  be  awarded^ 

3.  Repleader  at  what  Time  to  be  awarded. 

(N)  Demurrer :  And  herein, 

^^  I.  The  Definition  and  Nature  of  a  Demurrer.    - 

a-  The  Manner  and  Form  of  demurring ;  and  therein,  of 
joining  in  Demurrer,  and  waiving  thereof. 

Y  3  3.  What 
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3.  What  TzBts  are  admitted  by  a  Demurrer. 

4.  How  far  a  Judgment  on  a  Demurrer  is  peremptory. 

5.  Of  the  Di£Ference  between  a  general  and  fpecial  De^ 
murrer. 

6r  What  Things  are  good  on  a  general  Demurrer>  that 
would  be  otherwife  on  a  fpecial  one* 

7*  Demurrer  .to  Evidence. 

(O)  Plea  at   what  Time  to  be  put  in^    and  the 
Ceremony  requifite  therein. 

(P)  Continuance  and  Difcontinuance  in  Pleading* 

(Q^)  pleas  t^f4U  darri^n  continuance. 


•^.•■pp 


(A)  Of  the  feveral  Parts,  and  the  Order  of  Pleading. 

DpA.  pi.     'T^  H  E  firft  thing  in  pleading  is  the  plalntiflF*8  count  or  declara- 
S4.   Co.       1    tion,  in  which  he  fets  forth  the  caufes  of  his  complaint  par- 
^1^'g' ^    tifularly,  and  thereby  explains  his  writ;  and  this  he  muft  d(\in 
Vidi  thf       fttch  a  manner,  as  to  make  it  appear  to  the  court  there  is  fufEcicnt 
nexvtjtlc.     foundation  for  his  bringing  the  aft  ion ;  and  a^^  cflcntials,  or  what- 
ever is  of  the  fubftance  of  the  aftion,  muft  be  alleged,  that  the 
court  may  be  enabled  to  give  judgment  for  him  in  cafe  a  verdift 
(hould  be  found  in  his  favour. 

The  next' thing  \s  the  defendant's  plea  or  bar:  Pleas  arc  vari- 
oufly  diftinguifhed ;  the  more  general  divifion  of  them .  is  that  of 
being  dilatory  or  peremptory  •,  or  they  are,  ifty  Pleas  in  abate- 
ment ;  idly^  Such  as  fufpend  the  aftion ;  or,  3<//)?,  Such  as  bar 
t^ie  plaintiff  for  ever.  And  as  the  plaintiff's  declaration  muft  fet 
foVth  all  effentials  neceffary  to  maintain  it ;  fo  the  defendant's  bar 
muft  be  fubftantially  good  and  certain,  with  an  avoidance  of  the 
plaintiff's  demands,  which  the  plaintiff  may  traverfc,  and  thereon 
go  to  iffue. 

The  replication  Is  the  plaintiff's  anfwer  to  the  defcndant"s  pica, 

which  fortifies  and  fupports  his  declaration  ;  the  rejoinder  is  the 

defendant's  anfwer  thereto ;  fo,  of  furrejoinders,  rebutters,  funre^ 

butters,  fa'f.  in  which  the  material  thing  is,  that  they  purfue  what 

h^th  been  at  firft  alleged  and  infifted  upon,  otherwife  it  will  be  a 

I'r/^wijdfr    departure  in  pleading ;  as,  if  a  matter  be  pleaded  at  coipmon  law^i 

{)€  1rme?n  *^^^  canuot  be  maintained  by  a  cuftom ;  as,  in  covenant  on  an  in- 

f :eadiDii?     denture  of  apprenticefhip  to  fervc  feven  years,  the  breach  affignca 

was,  that  he  did  not  ferve,  fcfr.  the  defendant  pleaded  infancy  i 

tht  plaintiff  replied  the  cuftom  of  London^  and  adjudged  a  dcpart- 

«rc.    So,  an  aftion  a^  common  law  cannot  be  made  good  iii  the 

replication  by  an  aft  of  parliament.     But,  if  one  pleads  a  ftatute, 

and  the  other  fays  it  is  repealed,  he  may  reply,  that  it  is  revived 

by  another,  for  this  fortifies  tlie  tirft  matter. 
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In  debt  upon  a  bond,  conditioned  to  fave  a  parifli  harmkfs  con-  Wkfhh. 
cerntng  a  bailard  child  which  the  obligor  was  forced  to  father^  he  f  ^  C*^*  ^ 
pieads  w/i  damnijicatus  i  they  reply,  tha^  the  child  "was  ready  to  j^saii^^gg, 
ftarvc,  and  that  therefore  they  put  it  out  to  nurfe,  which  coft  514.444.  ' 
them  4/.;  Defendant  rejoins,  that  he  was  ready  to  pay  the  money  Mod.  43. 
and  fave  the  pari(h  harmlcfs  \  upon  this  they  demurred,  and  had  619^8.  c^ 
judgment,  bccaufe  the  rejoinder  is  a  departure  ;  for  the  defendant  Richards 
ought  to  have  taken  iffue  on  the  diild's  being  ready  to  ftarve  5  for  ^*  Ho^gci, 
if  the  plaintiffs  had  once  caufe  of  expence  about  the  child,  and 
vere  thereupon  aftually  damnified,  the  defendant's  being  ready 
to  pay  the  money  will  not  fave  the  condition  of  the  bond* 

When  the  plaintiff  replies,  furrejoins,  ^c.  and  it  thereby  ap*  SCcisj* 
pears,  that  Ke  has  no  caufe  of  a£lion,  he  fhall  never  have  judg-  ^* 
xncnt,  though  the  bar  or  rejoinder  be  infufficient,  nor  can  any 
admittance  of  the  adverfe  party  make  it  good,  for  the  court  ought 
to  judge  on  the  whole  record  ;  as,  in  debt  on  a  bond  for  perform* 
ance  of  covenants,  the  defendant  pleads  performance  generally^ 
where  fome  06  the  covenants  are  in  the  negativey  whereby  his  plea 
is  infufficient ;  if  the  plaintiff  reply,  and  (hew  a  breach,  which 
of  his  own  (hewing  is  no  breach,  judgment  (hall  be  given  againft 
hifls;  for  on  the  whole  record  it  appears  he  has  no  caufe  of 
aftion. 

Bat,  if  the  bar  be  infufficient  in  fubftance,  or  amount  to  a  con-  SCo.  i3> 
feflion  of  the  point 'of  the  aftion,  and  the  plaintiff  in  his  repK-  **'   ^^^\ 
cation  (hew  no  matter  agamlt  aimielf  but  matter  explanatory,  or  14.  199. 
perhaps  not  material,  the  declaration  being  good,  the  plaintiff  (hall  L«v.  31. 
li^re  judgment  for  the  infufficiency  of  the  bar,  without  any  re-:^^***^ 
gard  to  the  replication  \  as,  if  the  defendant  plead  a  grant  by  let* 
ters  patent  in  bar  which  are  not  fufHcient,  and  the  plaintiff  in  his 
t^lication  (hew  another  claufe  in  the  faid  letters  patent,  which 
is  not  material,  the  defendant  demur,  the  "plaintiff  Ihall  have 
judgment. 

If  the  i^aintiff  make  a  title  in  his  replication,  but  do  not  plead  Ut.  195* 
as  he  ought,  efpecially  in  point  of  trial,  the  rejoinder  admitting 
this,  .and  tendering  iffue  upon  another  matter,  makes  it  good. 

The  order  of  pleading  is,   i.  To  the  jurifdi£tion  of  the  court.  C0.Lit.303. 
2t  To  the  perfon  of  the  plaintiff,  and  next  of  the  defendant.  3.  To 
the  count  or  declaration.     4.  To  the  writ.     5.  To  the  a£^ion.of 
the  writ.     6.  To  the  aftion  itfelf  in  bar  thereof. 

This  has  been  fettled  as  the  mod  natural  order  of  pleading,  be-  Qp-L!t.^Q^ 
caufe  by  this  order  each  fubfequcnt  plea  admits  the  former  $  as,  ?^|f**j/V^' 
vherc  the  defendant  pleads  to  the  perfon  of  the  plaintiff,  he  ad-  ^u^l\L 
mits  the  jurifdidlion  of  the  court ;  for  it  would  be  nugatory  to 
plead  any  thing  in  that  court  that  has  no  jurifdiftion  in  the.  cafe  i 
^n  he  pleads  to  the  count,  he  allows  that  the  plaintiff  is  able 
to  come  into  that  court  to  emplead  him,  and  that  he  may  there 
^  properly  empleaded :  but  in  pleading  to  the  count  he  does  not 
aAnit  the  wiit  to  be  good,  yet  if  the  count  be  vitious,  the  writ  ia 
confequently  deftroyed ;  for  though  the  writ   in  itfelf  may  be 
gOod>  yet  it  is  iU  parfued :  but,  in  pleading  to  the  vrrit^  ha  ad« 

Y  4  mitft 
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jnits  the  connt  to  be  fufficient  in  form,  if  the  writ  be  good ;  fince 
it  is  not  to  any  puqwfe  to  obje&  to  the  form  of  fuch.writ,  if  the 
form  of  the  cowit  be  thereupon  infufficient :  but,  if  the  coant 
be  in  fubftance  variant,  the  defendant  may  (hew  it  at  any  time 
in  arreft  of  judgment;  beaufe  the  court  has  no  authority  to 
proceed  in  *a  matter  of  fubflance  different  from  the  original 
writ. 

If  a  man  pleads  to  the  adion  of  the  writ  he  allows  both  the 
fonn  of  the  count  and  of  the  writ ;  for  he  admits,  that  if  the  form 
of  the  writ  and  count  were  adapted  to  the  plaintiff's  cafe,  that 
fuch  form  is  good  and  fufficient ;  fince  to  obje£l  to  the  a£lion  not 
agreeing  with  the  plaintiff's  cafe  does  admit,  that,  if  it  be  ruled 
by  the  court  that  it  does,  the  plaintiff  has  before  the  court  a  count 
infenn  fufficient. 

If  the  defendant  pleads  in  bar  to  the  aflion,  he  admits  the  form 
rf  the  writ  and  count,  for  he  anfwers  to  the  right  in  demand, 
and  puts  that  right  in  iffue,  and  thereby  admits,  that  there  is  a 
fidEcient  form  to  put  it  in  iffue,  and  therefore  though  a  man 
|tie^»  «pr  rfLmfft  wtsdc  ^  forma^  yet  the  tnodo  ^  forma  does  not 
triT^fe  the  torm  of  the  writ  or  count,  but  the  fubftance  of  die 
piOBDole  \  which  is  the  true  reafon  why  another  promife  may  be 
gtven  in  e^iocnce  difierent  in  time  and  place  from  that  mentioned 
in  thic  declAT&tion,  though  not  different  in  fubftance. 


(B)  The  Declaration  :  And  herein, 

t*  The  Nature  thereof -j  and  therein  of  adding  feveral  counts  m 

the  fame  Declaration. 

f%>«^  54%  'THE  (^>  i^^rclaration  is  an  explanation  of  the  plaintiff's  writ,  ih 

I, .  x.<i^^  X    ^hich  he  exprcffcs  at  large  his  complaint,  fetting  forth  the 

*.  *u  * .^*-  ititmc  and  ^ujdlty  of  his  cafe  more  fully  than  in  the  writ ;  and  asit 

i.>  >  ^  i$  the  foundation  of  his  fuit,  the  law  requires  that  it  coatain  cer- 

V*  vv  ».-  tJiit*.ty  aud  \})  truth,  that  the  defendant  may  be  able  to  make  a  pro- 

liZ  V  v^  P^'^  Attfwer  thereto,  and  the  court  be  enabled  to  give  a  right  judg* 

t>^  Vn  n^  meul  UK'rc^Mi* 

t»  ;  V  *.  W-  Un  it«  •*  to4«  t>oO.  pi.  35.— Jifid  is  the  fame  with  what  the  civiliani  call  9 
)iv  ^*'  vNx  I  .rv  \7*>  ««  \^1  ^^'ft  etUbliih  a  title  in  the  plaintiff,  as  well  as  dcftroj  the  defeodant'i  j 
|ik\v  iW^  .4>  •^^V  ^  r,^%.iM ^^JUntii.     Yaugh,  58.  60. 

^  V  ^  s*  Tlie  plaintiff  having  fct  forth  the  caufes  of  complaint  particu-* 

it.s|»  1^^^  t  1^1  Iv,  the  conclufion  of  his  declaration  is,  it  inde  producit  fetiam% 
^* .  ^  ^  i^^^'l*  ^'^'^^  proffering  to  the  court  the  teftimony  of  the  witneffesor 
^ls\  >v  s^  4v»uxAvcr«  i  for  according  to  Fieta^  the  (r)  ancient  Jaw  was,  qt^ 
^vk,  N  »4  m^,^%^  WAT  hm9  fsnatur  ad  legem  nee  ad  juramentum  per  Jimplkm 
*  **  *'  'I      *  v:*,  •U««  fi'*<  t.  hhus  fiddihus  ad  ho(^duEliu  &c. 

\  SaV^V'X  *^itN  Nv»»  i5U'v\UKo4  I  Put  this  nocthcd  in  declarations  is  now  difufed.     Doa.p'.  •5» 

^       Am^  »vv  »»   V  vt>C»^c  v^t  aitncxirg  affijavita  to  bills  \tk  Chancery,  unicfs,  pcrhapsj  inafcwifW| 

Aa 
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An  audita  querela  and  zfcire  facias  are  in  the  nature  of  a  deck-  Lil.  Rcj. 
ijition.  for  they  fct  forth  at  Jargc  the  caufe  of  the  plaintiff's  aftion  +"• 
as  a  dedaTation  doth. 

The  gift,  and  every  thing  that  is  of  theeiTence  of  the  plaintiff's  Doa.  pi. 
aflioD,  muft  be  fet  forth  in  the  declaration ;  and  herein  we  may  ^^* 
lay  it  down  as  a  general  rule,  that  that  feems  properly  to  be  the 
efTcnce  of  the  adtion  without  which  the  court  could  have  no  fuf- 
ficicnt  grounds  to  give  judgment ;  and  this  is  to  be  determined  in 
every  action  according  to  its  nature. 

.If  the  declaration  be  not  a  fufficient  foundation  to  give  judg-  («)ButiniC 
ment,  this  may  be  moved  in  {a)  arred  of  judgment  after  verdift,  takes  in  the 
bccaufe  judgment  cannot  be  given  when  it  appears,  that,  though  cannot  be 
the  hGt  be  found  for  the  plaintiff,  yet  he  has  not  fufficient  caufe  uicenadvan- 

Ofaaion.  tageofona 

pleainabacv- 

meot,  but  the  defendant  muft  demur.     Salk.  212 But  if  the  declaration  varies  from  the  writ, 

cbt  defeodaot  may  ^lead  in  abatement  \  for  he  has  abated  his  own  writ  by  profecutang  it  in  a  different 
naaoer.     Cro.  iiiiz.  722.     Cro.  Jac.  654.     Jon.  304. 

The  declaration  may  be  general  or  fpecial ;  as,  in  debt  upon  an  Doa.  pi, 
obligation,  the  plaintiff  may  declare  on  the  penalty  generally,  or  ^^' 
may  fet  forth  the  condition  at  his  ele£lion. 

If  there  are  three  in  execution  jointly  at  the  fuit  of  A.  and  all  Kciiw.  6S. 
efcape,  in  debt  for  the  efcape,  the  plaintiff  may  declare  for  the  ^^"^^^^ 
cfcape  of  all,  and  it  will  not  be  double,  though  the  efcape  of  any  ^^  ei-pe  ia 
of  them  will  be  [b)  fuflScient  to  entitle  him  to  the  aftion.  a  caui-!  of 

aftioa  to 
401.,  aod  proves  jOx.j  this  is  fufficient;  per  Hale.     But  in  the  book  there  is  a  quart  de boe,  bein^ 
ifccial.    a  Lev.  85.  '       ' 

If  in  an  indebitatus  affum^tt  the  plaintiff  declares  for  100/.  re-  Raym.449. 
ccived  to  the  plaintiff's  ufc,  and  alfo  upon  an  Infimul  computajfet  ?»j.*^'^  ^' 
for  another  too  /.  the  fame  day,  and  the  defendant  pleads  that  the  •  if  the  ' 
fcid  fcveral   fums  of  100/.  are   for  one  and  the  fame  caufe  of  money  wai 
adion,  and  likewife  that  the  fum  demanded  is  fatlsfied;  this  on  *^"'^^ 
demurrer  will  be  good;  for  though  it  is  frequent  to  lay  a  de-  Jfum^  .,, 
claration  for  a  debt  feveral  ways  in  an  njfumpjit,  and  it  is  not  a  would  h?.ve 
good  plea  to  fay  that  the  feveral  fums  are  but  only  for  the  fum  '^"^^^'^1^^ . 
firft  mentioned,  and  fo  go  on  no  further;  yet  when  the  defend-  for,  having' 
ant  pleads  over,  that  the  very  fum  demanded  is  fatisfied,  it  is  a  f^JfiJicd  the 
good  plea  i  and  if  the  two  feveral  hundred  pounds  were  two  dif-  ft7s°!is*if  it 
tind  fums,  the  plaintiff  might  have  replied   fo,  and  taken  iffue  had  never 
thereupon  •-  "»^*«^- 

In  an  aftion  for  money  won  at  play  there  were  two  counts,  6  Mod.  128, 
one  fetting  forth  a  fpecial  agreement  to  play  at  fuch  a  game,  and  ^^^  ^' 
mmual  promifes  of  payment,  which  was  right ;  the  other  was,  judged, 
that  in  confideration  that  the  plaintiff  won  fuch  a  fum  of  the  de-i  2  Ld.Raym. 
fcndant  at  play,  he  promifed  to  pay  it,  which  was  adjudged  ill,  '°34j^  ^ 
in  that  an  indtbitatus  will  not  lie  for  money  won  at  play.     It  was  pi.  1.  175. 
likewife  held,  that  any  thing  in  the  firft  count  which  was  right  p'»  i. 
could  not  (r)  help  any  defeft  in  the  fecond ;  for  though  they  both  "°'^'  3a9* 
were  put  in  one  declaration,  yet  they  were  as  diftinft  as  if  they  (/)  That  a 
had  been  in  two  feveral  aftions  +•  juitgment 

cannot  be 
furled  as  to  one  count,  and  affirmed  as  to  another.  $alk.  24.  &  vidt  7  Mod.  148.    2  Ld.^Raym.  847. 


530  jpieag  anO  ]pleal)tn0jer. 

f  This  WM  a  cafe  after  verdiAi  for  on  a  demurrer  to  the  whole  decJaratioo>  the  court  might  hatO' 
given  judgment  for  phiDdflFon  ooe  countj  and  for  defendant  on  the  other. 

Saikn  »t3«        The  plaintiff  declared,  that  whereas  the  defendant  6  Man  1 69^9 

f^-3-  for  120  weeks  diet  then  paft,  had  promife^  to  pay  him  7/.  per 

WeftT.        week,  and  that  the  phinti ff po/feafjl  6  Mail  1695,  having  found 

Troiei.        thcdefcndant  diet  120  weeks  then  paft,  the  defendant  promifcd 

to  pay  the  worth,  and  that  it  was  worth  7  /.  per  week  ;  upon  non 

etjjurn^t^  and  verdifl  pro  quererJe^  it  was  moved  in  arreft  of  judg- 

'  ment,  that  the  weeks  in  the  quantum  meruit  arc  not  fiaid  to  be  alia 

than  thofe  laid  in  the  fpecial  promif<;,  fo  that  the  defendant  is 

twice  charged  with  the  fame  thing ;  fed  non  allocatur:  for  they 

do  not  appear  necefTarily  to  be  the  fame,  and  without  neceiDty  th(f 

court  will  not  intend  them  fo« 

&I).  Reg.  The  plaintiff  after  plea  pleaded,  or  after  the  end  of  the  fecond 

^^   .        term,  ihall  not  add  a  new  count  to  his  declaration  (as  an  iniehita-^  u 

tus  ajfumpfity  or  the  like)  under  pretence  of  amending  his  declai-' 

ration. 

2.  Who  may  join  or  be  joined  in  the  fame  Declaration. 

See    upon     this   divifion,    tit.    *^  Aftions  in  general  (C),** 
Vol.  I.   p.  51. 

3.  What  Alatters  may  be  joined  in  the  fame  Declaration. 

Brown  ¥.  [The  old  opinions  upon  this  fubjeft  may  be  found  in  the  firft 

Diion,         volun>c  of  this  work,  under  title  "  Adions  in  general (C)."    It 

Rep.  a.76.     would  be  unneceffary  to  introduce  them  again  here,  efpecially  as 

the  rule  is  now  fettled^  that  any  caufes  of  zSMany  which  can  be 

comprifed  in  counts,  that  admit  of  the  fanxe  general  plea»  and  are 

followed  by  the  fame  judgment^   may  be  joined   in  the  fame 

declaratton.3 
Carth.  113.  In  trefpafs  quart  vi  iff  armis  the  defendants  entered  his  cIofe» 
Piake  ¥•  containing  100  acres,  isTc,  (in  which  a  fair  time  out  of  mind  had 
adiudged.  been  kept  on  Michaelmas  day)  W  adtunc  ^  ibidem  ffegtrunt  ^ 
divulfer.  divers  booths,  fcfr.,  ibidem  ereSf.  by  the  plaintiff  for  cxpof- 
ing  wares  and  merchandizes  to  falc  there,  brought  by  pcrfons 
thither  reforting,  nee  non  eo  quod  (thefe  defendants)  adtunc  i^  ibidem 
impediverunt  i^  dijlurbaverunt  the  plaintiff  in  eredling  other  new 
booths,  ^r,  for  the  fale  of  merchandize ;  by  reafon  whereof 
the  plaintiff  loft  ail  the  profits  of  piccage  and  ftallage.  Upon  not 
guilty  pleaded,  the  plaintiff  had  a  verdidi,  and  on  a  motion  in  arreft 
of  judgment  It  was  objeded  to  the  declaration,  that  the  latter  part 
thereof,  vtz*  th*  difturbance  in  building  new  booths,  founds  ajto- 
getUer  in  cafe  and  not  in  trefpafs,  and  is  therefore  incompatible 
with  the  firft  part  of  the  declaration,  which  is  trefpafs  vl  ^arm^h 
and  that  thefe  feveral  matters  require  feveral  judgments  j  the  firft* 
capiatur,  but  the  laft  a  mifericordia  only,  and  therefore  could  not 
be  joined  in  one  declaration.  Sedper  cur.  The  difturbance,  tf^'» 
is  laid  only  in  confequence  of  the  firft  trefpafs,  feT^.,  and  it  is^* 
the  fame  cifc£t  as  a  pey  quod  in  a  declaration,  whiqh  i«  ofwn  u'^" 
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In  afUons  of  trefpafs  vf  (sT /irm/xy  toilet  in  the  confequential  da« 
piageS)  ^Ciy  and  one  plea  goes  to  the  whole  ;  for  if  the  defendant 
kd  pleaded  a  licence  from  the  plaintiff  to  enter  the  clofe^  that 
voold  have  been  a  goodjuftifitation  of  the  trefpafs. 

4*  Of  the  Declaration's  agreeing  with  the  Writ. 

The  count  or  declaration'^  an  expofidon  of  the  plaintiflF's  writ^  Doa.  pi. 
and  mttft  regubrly  agree  therewith  j  and  herein  the  general  rule  Jj^  ^^ 
11)  diat  every  thing  that  conxes  within  the  compafs  of  the  writ 
maybe  comprehended  within  the  declaration,  but  the  declaration 
itinnot  be  extended  beyond  the  writ ;  for  original  writsj  ifluingout 
ntCiancery,  are  the  grounds  and  foundations  of  the  proceedingii 
i  of  the  courts  into  which  they  are  returnable ;  and  fuch  proceed- 
I  Sags  muft  be  conformable  to  the  authority  given  them  j  whatever 
I  therefore  may  be  comprifed  in  the  writ,  however  multifarious^ 
I  may  be  eomprifed  in  one  declaration ;  but  whatever  cannot  be 
contained  in  one  writ,  cannot  be  comprehended  in  the  declaration. 

The  writ  may  be  genera],  according  to  law,  but  the  declaration  DtA.  fit 
fpecia] ;  as,  where  a  ftatute  gives  an  aftion,  but  does  not  prefcribe  ^ 
any  form  of  the  writ,  the  writ  framed  by  the  common  law  will 
krrt,  and  the  fpecial  matter  may  be  fet  forth  in  the  declaration. 

So,  if  lands  are  given  to  a  woman  quamdiufolafutrit^  or  to  a  Doa.  >U 
man  quamdiufi  bene  gefferity  in  wafte,  the  writ  ihall  be  general  jvm^  '5- 
tenet  pro  termino  vita,  and  the  count  fpecial. 

[Upon  general  procefs  (a),  the  plaintiff  may  declare  gt^  tam^  or  (^^Wearen* 
«  accutor  or  adminiftrator,  isTc.    But  this  rule  will  not  hold  Cpmpany 
ecenver/o;  for  where  the  procefs  was  to  anfwer  the  plaintiff  ;»i  B.R.sStr. ' 
\  tem^  &p,  (^),  and  the  declaration  was  in  his  own  name  only,  123s- 
omitting  the  qui  tarn  part,  the  court  held  the  variance  to  be  fatal,  {jj?f|?l* 
and  fet  afide  the  proceedings.     And  the  like  was  done,  where  the  c.  B.  2  b!» 
Focefs  was  to  anfwer  the  plaintifits(f)  as  affignees  of  a  bankrupt,  Kep«  7^2. 
and  the  declaration  was  in  their  own  right ;  for  the  platntifis  can-  ^^q^  '^'' 
not  declare  generally,  on  procefs  iued  out  in  a  fpecial  chara&er.  y.  OaTii^"'' 
And  as  fuch  variance  between  the  original  writ  and  declaration  B.  R. 
may  be  taken  advantage  of  by  plea  in  abatement,  fo,  where  the  ^.^^7* 
s^ixm  is  by  bill,  the  court  will  interfere  upon  motions  (J).]  Caooing  v. 

DarityC.B. 
'*^>494*    (0  ^^SS*  V*  Vw^9  E.  25  G.  t.    Imp.  Pr.  XL.  B.  X73.    (i)'Vm\sii  v.  Jonet,  5  Term 
S«y^  ^2.M...It  appears,  however,  to  have  been  tile  opinion  of  Yates,  ]•  ia  the  ca(e  of  Canning  r.  ; 
mi,  4.BQrr.24Z7.  that  chough  the  plainciff  ftyW  YmUXffxttufor,  at  gWe  himfdf  any  other  Ivper. 
^BMs  ^faiptkm  in  the  proce£i,  and  declare  otherwife,  y«t  this  wiU  net  hurt,  for  the  demand  ia  AiU 

If  a  man  bring  an  original  in  trefpafs  againft  one,  and  declare  Comb.  s6o. 
ipinfthim  ,with  zjimul cum^  he  abates  his  own  writ;  but  the  ^ ?****• 
defendant  cannot  take  advantage  of  it  without  demanding  oyr.   If  •Bin now, 
d^  writ  be  againft  two,  the  plaintiff  may  declare  againft  one  of  on  trini,  the 
them  with  ./««/«,«,*.  '^^^^-^^ 

tf\^^  of  an  ilMBpt  to  fern  with  procefs,  to  take  off"  his  e%ideociif 

If  lands  be  demUed  for  term  of  half  a  year  or  a  quarter  of  a  Uu  ^67. 

I^^i  ^f !j  and  the  leffee  5pmq;iit  wafte,  the  Icfipr  IhaU  Jiavc  a  writ  ^^^  J-***      • 

V  ,       .  of  5*' 
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of  wafte  againfl:  him,  and  the  writ  (hall  fajTi  quod  tenet  ad  termirmm 

ahnorum^  but  the  declaration  mud  be  fpecial^  according  to  the 

cafe. 
Co.  Lit.  S0|  if  a  clerk  that  is  donative  be  didurbed  in  a  quare  impedlt  by 

344*  *•        the  patron,  for  this  difturbance  to  his^urch  donative  the  writ 

(hall  fay,  quod  permittat  eum  prafentare  ad  ecclefiamy  &c.}  and  the 
•  declaration  (hall  be  fpecial. 
Cafes L.  ind       Where  the  {a)  title  is  of  one  fortof.^Jlion,  there,  the  declaration 
f\iV°de    ^^^  never  change  it  to  another;  but  iirmay  make  a  fatal  variance 
cUrakii^  be',  between  the  writ  and  the  declaration. 

gins  Slueritur  'm  tladto  tranfgrejiom  pro  to  auoj,  &c.  yet  may  it  be  a  declaration  in  cafe,  notwithftajid- 
ing  the  recUal  of  the  bill  be  in  placito  tranfgrejliomf  for  that  ^ill  ferre  indifierently  for  trefpafs  or  cafe. 
Cro.  Car.  325.  Tyffin  ?•  Win^field.—But  for  this  mdt  Hob.  180.  Alien,  84*  Cro.Car.  254« 
%  Roll.  Rep.  49.    Vent.  1 9. 

5«  Of  the  Su£Bciency  and  Certainty  required  in  the  Declaration  ; 
and  therein,  of  Matters  of  Inducement,  and  that  which  is  th^ 
Gift  of  the  A£lion  :    And  herein , 

I,  Where  by  the  Declaration  it  muft  appear  that  the  Plaintiff* 

hath  a  Right. 

Hob.  199.         It  is  a  general  rule  in  pleading,  that  the  declaration  muft  (hew 

It^'  ^^t  *  "'^^  '"  ^^  plaintiff;  and  that  it  is  regularly  true,  that  if  the  {h) 

where  fuch  plaintiff  will  himfelf  difcover  to  the  court  any  thing,  whereby  it 

matter  is  may  appear  that  he  had  no  caufe  of  a£lion  {c)  when  he  commenced 

Si'^^r  it,  his  writ  ftiall  abate. 

ant.     Cro.£li£.  xiT.     Leon.  87.     <I.<eon*20.      (^)  Where  the  r^r  of  original  was  before  the  day 

of  payment,  in  the  condition  of  the  bond,  upon  which  adtlon  was  brought ;  and  this,  though  after  verdid, 

was  adjudged  enor.     Cro.  Ella.  325.     Moor,  598.     Buckley  v.  Wiiiiamfon,  &  vi</r  Cro.  Eiis.  565. 

■■  So  in  cafe  for  fcandalous  words,  the  day  was  alleged  before  the  words  fpokea.     Roll.  Abr.  792*  % 

■■  X  The  day  is  not  nateriaj,  if  laid  before  fuing  out  writ,  if  in  C.  P.  or  by  original  in  B.  R.  or 

before  the  firft  day  of  the  term,  whereof  the  declaration  is,  if  by  bill*         So,  in  fffumpjit^  where  it 

appeared^  by  the  declarati9n,  tliat  the  a6lion  was  brought  before  the  caufe.     Cro.  Jac.  574*5.  ■  In 

cjedlment,  by  the  declaration  it  appears,  that  the  defendant  was  ejeded  after  the  leafe  made :  it  is  fuffi« 

cient,  though  no  certain  day  is  alleged  in  which  he  was  ejected,  for  the  day  is  not  material,  being  be* 

fore  the  a^on  brought.     Cro.  Jac.  311. In  eje^ment,  the  plaintiff  declared,  apon  a  leafe  made 

II  Jun»  habetid.  a  diSio  duodecimo  dU  ^un.y  virtuti  cujus  he  entered,  and  thxi po^ea  Jcilicet  cn/>  l%odk 

Jun^  the  defendant  eje^^ed  him  ;  and  bccaufe  the  pla.ntiff  by  his  own  ihewing  entered  as  a  difleiibrt 

and  the  defendant  ejedled  him  before  he  had  ritle,  after  a  verdtdt  and  judgment  for  the  plaintiff*  in  Jrc 

iatfdf  upon  a  writ  of  etror  here  it  was  reverfed.     3  Mod.  298.     Eyans  t.  Crcker,  &  t'uU  C<Mnb.  Sj. 

Like  Poiht  H.        .||  But  the  words  fubfequent  Xafc^ta  might  ha^e  been  rejefisd  as  furplufage. .  AdttM-^ 

▼.  Goofe,  Cro.  Jac.  96.  Bull.  N.  P.  106. Where  the  declaration  being  of  the  term  generally 

Aall  refer  to  the  firft  day.         That  Come  day  muft  be  alleged  before  the  adlon  brought.     5  Mod.  7%^• " 

And  notej  if  the  caufe  of  a^ion  arises  on  fome  day  within  the  term  of  which  thr  declaration  is  de» 

liveredy  the  declaration  muft  be  of  fome  day  in  the  term  after  the  caufe  of  a^ion  accrued.     [And  in 

fuch  cafcj  if  the  fuit  is  by  bill,  there  muft  be  a  fpecial  memorandum  of  the  day  fubfequent  Co  the* 

caufe  of  a&ion.     However,  where  the  caufe  of  a^ion  was  ftated  to  ha?e  accrued  on  the  firft  day  of 

term,  the  court,  on  demurrer,  held,  that  the  declaration  might  be  entitled  of  the  term  generally ;  for  \ 

the  deiivery  of  the  declaration  is  the  adi  of  the  party,  and  in  ancient  times  it  could  not  ha^e  been  de-  | 

livered  before  the  fitting  cf  the. court  j  fo  that  the  caufe  of  a^lion  might  well  have  accrued  before  tfae< 

a£iual  deiivery  of  the  declaration.     Pughr.  Robinfon,  i  Term  Rep.  116. The  Heclaradon  by  bill 

ihoaId«  regularly,  be  entitled  of  the  day  on  which  the  writ  is  returnable ;  for  the  bill,  of  which  it  is  | 

a  copy,  cannot  be  filed  till  bail  is  put  in^  which  cannot  be  t.U  the  return  of  the  wiit.     Southoufe  v.  %\ 

Allen>  Ca.  temp.  Hardw.  141.     But  qu,  as  to  the  time  of  putting  in  bail,  and  fee  Tidd*s  Pr.  187.—  f 

Where  there  are  feveral  defendants,  who  put  in  bail  of  difterent  terms,  the  declaration  /hould  be  en* 

titled  of  the  term,  when  the  laft  bail  was  put  in.     Stork  v.  Hethest,  1  Wilf.  142.     But  in  a  later  cafe 

it  hath  been  holden,  that  a  declaration  though  filed  and  delirered,  cannot  be  entitled,  of  a  fubicqueot 

term  to  that  in  which  the  writ  it  returnable.     Smith  v.  Muller,  3  Term  Rep.'624.-— Wfiere  a  deciasa- " 

lioa  it  improperly  eatlUcdi  the  plautifi'  may  baYc  it  corre^ed  on  an  affidavit  of  the  faft.    Symoads  r. 
'  '  Panaeater, 
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TvatitBc,  1  Wilf.  78*  It  may  be  let  right  too  at  the  inftance  of  the  defendant,  if  necelTarjr  for  hit 
dcfuce.  Southoufev.AUcDy  Ca.  temp.  Hardw.  141.  Smith  ▼.  Key,  1  Scr.  638.  Smith  ▼.  Raydon, 
dfed  X  Wiir.  39.  feema  S.  C.  Thomplbo  ▼.  MarihaU,  i  Wilf.  304.  Wiikei  ▼.  Ead  of  HalifftX, 
jWilCasfi.] 

Hence  it  hath  been  adjudged  on  the  ftatute  of  hue  and  cry^  that  2  Saund. 
it  is  not  fufficient  ior  the  plaintiflF  to  declare  that  the  goods  were  379f 
in  his  cuftody,  but  he  muft  allege  that  they  bclr;^dtc  him  1  but 
that  in  the  cafe  of  a  carrier,  he  may  maintaiif  an  a£tion  KagMift 
the  hundred)  fetting  forth  the  cuftom  by  which  he  is  chirgeable.  ^^ 

So,  in  an  aAion  upon  the  cafe^  the  plaintiff  cannot  declare,  quod  10  Co.  yji 
am  the  defendant  was  indebted  to  him  fuch  a  fum,  the  defendant  **.^  ^/^^ 
in  confideration  thereof  /uper  ft  ajfumfftt  to  pay,  (5V.,  without  Hob,  5. 
ihewintr  the  caufe  of  the  debt.  <^o<ii>.  i86. 

^  Cro.  Jac. 

107.213.641.  Hob.  18.  Moor>  854.  pi.  1167*  Hetl.  xo6.  Roll •  Rep.  391.  Bulft.  67.  sBulfL 
107.  Cro.  Jac.  397.  Hard.  132.— —But  171.  ^rrCroke  and  Chamberlain,  there  is  a  diverfity  wbert 
tbeynauie  is  to  pay  at  a  day  to  come,  and  where  not  j  for  a  promifeHo  pay  at  a  day  to  come  impliei 
aforbeanuKe  In  the  mean  time  \  and  vidt  Roll.  Rep.  306.  ■  ■  And  that  fuch  a  dtclaration  is  not  made 
good  by  verdid.  Cro.  Car.  6.  31.  Sid.  182.  Browni.  14.  Poph.  31.  Jenk.  193.— ^Where  th« 
fbintiff  declared,  thai  the  defendant  was  indebted  to  the  teftaior  of  the  plaintiff*  in  20/.  quai  UJi  fil» 
«^  dibuit  fuundam  agreameMtum  inter  tot  habit,  j  the  judgment  was  ftald  after  Ttrdid,  for  that  the 
atreeoMAc  might  be  by  deed.    %  Lev*  i6%» 

Bat,  if,  in  an  ajfumpjtt^  the  plaintiff  declares,  that  whereas  the  Hob.  18; 
defendant  was  indebted  to  him  in  30  /.,  the  defendant,  in  confider-  ^^^*/*^* 
ation  that  the  plaintiff  had  given  day  to  the  defendant  until,  ^r,,  adjudged* 
did  afllime  and  promife  to  pay,  i^d  this  is  a  good  declaration,  with-  after  ver- 
out  (hewing  for  what  the  defendant  was  indebted,  for  the  debt  is  ^^^/j-,^ 
not  in  qucllion ;  and  though  it  be  true,  there  mud  be  a  debt  to  point  Cro, 
make  this  a  good  confideration,  yet  that  is  allowed  in  the  promife  J^c*  397- 
being  adual.  \f'^V\ 

o  Moor,  S53« 

pli  1167.    3Bulft.  io6>  207.   Roll.  Rep^  379»  380.    Godb.  13.  Hob.  ai6.    Rull.  Abr.  19. 

So,  if,  in  an  ajfumpftt^  the  plaintiff  declares,  that  whereas  the  Moor,  854.. 
defendant  had  received  24 A  of  fevcral  perfons,  to  the  ufe  of  the  P^*  "^^* 
plaintiff,  in  confideration  thereof  the  defendant  did  affume  and 
promife  to  pay,  ^r.     This  is  a  good  declaration,  without  (hewing 
of  what  perfons  in  particular  he  received  the  money,  bscaufe  the 
confideration  is  executed,  and  not  traverfable. 

If  in  an  ajfump/it  the  plaintiff  declares,  that  the  defendant,  in  Allen,  ;• 
confideration  of,  i^c,  inter  alia  did  affume  to  pay,  (^c.     This  has^  fi'^'if 
been  held  no  good  declaration ;  becaufe  he  ought  to  fet  forth  the       ^   ' 
whole  promife,  which  is  entire. 

But  in  an  ajfumpfit  the  plaintiff  declares,  quod  cum  there  were  Cro.  Car. 
fcYcxal  reckonings  and  accounts  between  the  plaintiff  and  defend-  "^'  ^^^^* 
ant,  and  at  fuch  a  day,  Cs^r.,  inftmul  compuiaverunt  for  all  debts,  s.  c.  ami 
reckonings,  and  demands;  and  the  defendant  upon  the  faid  ac-  Poph.  177. 
count  was  found  to  be  in  arrear  the  fum  of  20/.,  in* confideration  J;***^^»  '*'• 
thereof  the  defendant  promifed  to  pay,  fe^r.,  this  is  a  good  dccla-  ve-.v.  70. ' 
ration,  without   fhewing   it  was  pro  mercimomts,  or   otherwife,  Ro.i.  Rep. 
wherefore  he  fhould  have  an  account  •,  for  an  account  may  be  for  3S^*  ^-  ^* 
divers  caufes,  and  fevcral  matters  and  things  may  be  included  nnd 
Wmprifcd  therein,  which  in  pede  coinputi  are  reduced  to  a  fum 

certain  \ 
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eertain ;  and  thereupon  being  indebted  to  the  plaintiff^  it  is  fuft» 

cient  to  ground  an  a£lion. 

»ler»  153.       In  e^umpftt  the  plaintifF  declared,  that  the  defendant  was  ifl^ 

PbiDKk'       debtccf  20  /.  pro  pramio  upon  a  policy  of  infurance  upon  fuch  a  fljip, 

and  the  defendant  demurred  fpecially,  becaufe  he  did  not  fliewthe 

confideration  certainly  what  the  premium  was>  or  how  it  became 

due:  fed  nn  AUpcatur ;  for  this*  is  as  good  as  an  indebitatus fn 

ju^donfahrio^  whhrK  has  been  adjudged  good. 

^krth.  276.       In  ajfumpjit  the  plaintiff*  declared  pro  cpere  £5*  labore  generally^ 

*jpfj^»      without  fetting  forth  what  fort*  or  manner  of  work  or  labour  it 

S.P.  ^d.   ^'^s  >  ^^^  though  it  was  objected,  that  it  (hould  be  fet  forth  par- 

4^«  S.P*    ticularly,  fo  that  it  may  appear  to  the  court  to  be  lawful  worki 

S  p*mS  y^^  ^^  court  held  it  well  enough  ;  and  that  the  only  reafon  why 

s!  S*  P«       ^  plaintiff'  is  obliged  to  (hew  wherein  the  defendant'  is  indebted 

(tf)  For  da.  ig,  that  it  thay  appear  to  the  Court  that  it  is  hot  a  debt  on  {a)  record 

^^2*1^^"  ^^  fpeciaity,.  but  only   upon  fimple  contrafi  \  and  any  generd 

iffm^m^  words  by  which  that  may  be  made  to  dppear  ate  fnfficieiit. 

be  ao  bar  to  an  aAiontiif  debt  grounded  on  a  recoid  or  fpeciaity.  Cro.  Car.  6.  Leon.  155.  ^ns 
XIU.  14s* 

Show.  ly.        If  the  bailiff'  of  a  liberty  declare^i  that  the  franchife  and  liberty 

£ccbw       ^^  returning  and  executing  all  writs,  bills,  and  receipts  out  of  the 

king's  courts  belongs  to  him  ;  and  that  tYit  defendant,  without  his 

licencci  and  againft  his  confent,  executed  a  fiii'i  facias  within  the 

faid  liberty ;  this  is  a  good  declaration,  without  letting  forth  any 

title,  or  that  he  enjoyed  the  faid  liberty  by  grant  or  prefcfiption. 

Adjudged  upon  demurrer  •to  fuch  a  declaration ;  for  the  court  held, 

that  if  the  defendant  had  taken  ifiue,  it  would  have  been  incum- 

bent  on  the  plaintifF  to  prove  n  title. 

4^011.  J57.       So,  in  an  a£tion  for  (topping  an  ufual  and  convenient  way  to 

t^  ^'        his,  the  plaintiff's,  lands,  the  declaration  was  held  good  without 

cJh!  gj.    (hewing  a  title. 

S.  C.  cited. 

Carth.S4.        So,  in  ah  a£tioh  oil  the  cafe  fot  diverting  a  watercourfe,  thf 

^*M^^^'  plaintiff  declared,  that  the  defendant  ma/itias&i  &c.  injrigii  a  ccr- 

3  Lew.  its-  ^^^^  "^^'^  dam,    isf  perinde  did  divert  the  wateriourfe  ab  antifuo  ^ 

S.  c.  Ji/ito  cuffu  erga  the  corn  mill  of  the  plaintiff",  by  reafon  whereof  he 

^}^»^*S*  ^  loft  the  profits  of  his  faid  mill ;  but  did  not  fet  forth  that  that 

\i  5?*  water  ufed  to  turn  his  mill,  or  that  he  had  any  other  profit  thereof, 

Wo\^-  or  that  the  watercourfe  was  antiquus  aqua  eurfus^  &c.     Yet  the 

PaT*T  ^'  declaration  was  held  good  ;  the  court  being  of  opinion,  that  the 

(^)Whcra  (^)  poffeijion  alone  was  fufficient  to  maintain  an  a£lion  againft  a 

jQ  leTeral  wroDg-docr,  and  that  this  was  of  the  fame  naiuro  with  an  a&ioii 

fi^Jrit!^'t  ^f  trefpafs.    But  Holt^  C.  J.  faid,  that  if  the  caufc  had  been  trici 

property  ia  before  him,  the  plaintiff*  (hould  have  proved  his  mill  to  be  ail 

Ibfficicnt  xx^  ancient  mill,  otherwife  he  (hould  have  been  nonfuit. 

maintain  an 

•aion,  nf\M  Palxn*  aoo.    4  Co.  Luttereirs  cale,  and  title  Trefpals. 

LcT.  179.  In  ajfumpfit  it  was,  in  confideration  h«  permitted  the  defendaflt 
^\a\  ^®  **^^  ^^^  profits  of  fuch  lands  for  feven  years  laft  paft,  at  his 
3.  c.  it  *     inftancc  and  requcft,  the  defendant  promifed  to  pay  him  as  much 

Cro.  Elis.  ^ 

<^9.  $.  P. 
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as  thejr  w^re  worth ;  and  jt  was  moved  in  arreft,  (ffr..  that  the 
ijaintm  had  not  fet  forth  a  title  here  as  he  fliould  have  done ;  but 
fer  cur,  it  is  well  enough ;  and  to  maintain  fuch  an  a£lion  as  this 
upon  evidence,  an  a£lual  promife  muft  be  proved. 

An  adion  upon  the  6afe  was  brought  for  (lopping  a  way  which  Noy,  86* 
the  defendant  had  from  fuch  a  place  over  Black  Acre^  where  the 
naifance  is,  unto  fuch  a  field  by  name ;  and  it  was  ruled  to  be 
good,  without  (liewing  what  intereft  he  had  in  that  field,  for  it 
ihail  be  intended  to  be  a  coipmon  field  -,  but  otherwife,  had  it  been 
nfque  ad  talem  claufum^  there,  he  ought  to  fiiew  what  intereft  he 
has  in  the  clofe. 

In  an  a£lion  upon  the  cafe,  fuppofing  that  he  was  feifed  in  fee  of  Cro-  Jut* 
the  manor  of  i/.,  and  of  a  fair  to  be  held  there  every  Afcenfion-  ^1'*^' 
day,  and  that  the  defendant  diflurbed  him  to  take  toll,  isfe,  the  oUver^ 
defendant  pleaded  not  guilty,  and  found  againft  him :  it  was  moved  ^i^%ti* 
in  arreft  of  judgment,  that  the  declaration  was  not  good,  becaufe  [<^"*°*' 
he  docs  not  (hew  a  title  to  the  fair  by  grant  or  prefcription,  and  Taylor, 
therefore  no  caufe  of  adion  ;  but  per  cur.  not  neceffary,  becaufe  *  X^icw. 
only  a  convepnce  to  the  adlion,  and  is  not  any  claim  thereof  as  chafin  ▼. 
to  the  right,  as  in  a  quo  'warrantoy  and  the  declaration,  without  Betfvrorth, 
fpccial  title  therein  comprifed,  is  good.  3  ^cr.  190,  s.  P.] 

[An  action  on  the  cafe  was  brought,  fetting  forth,  that  the  Strode  ?• 
plaintiff  was  pofTcfled  of  a  tenement,  and  a  clofe  of  pafture,  and  a  ^||JL     • 
tood  of  Jand,  l^c,  in  S,  Af.,  and  that  he  had  right  of  common  in  com.  kcp« 
Mendipioxt^  for  his  cattle,  fcrV.,  as  thereunto  belonging;  that  ?•    Skih. 
the  defendant  digged  and  made  coney-boroughs  in  the  faid  foreft,  0"^^^*^* 
and  fet  nets  and  gins  there,  by  which  his  (heep  were  damnified  \  CiOiford,* 
and  he  was  deprived  of  common,  i^c.     It  was  objefted,  that  the  '  w.Raym, 
declaration  was  not  good,  for  that  it  reftcd  merely  upon  poflcflion,  Beao  v.**' 
and  did  not  (hew  any  title  to  the  common,  either  by  grant  or  pre-  Bloom, 
fcription.       But   the   declaration   was.  adjudged   to   be    proper,  |^"''45^ 
I.  Becaufe  it  is  ^  aflion  grounded  upon  the  pofTeffion  againft  a        * 
wrong-doer;    to  which  a  title  would  be  only  an   inducement, 
1'  Title  to  the  common  need  not  be  alleged,  becaufe  it  did  not 
appear  whether  the  defendant  was  owne^^of  the  foil,  or  a  ftrangen 
It  is  true,  if  it  had  been  upon  fpecial  pleading,  as,  in  trtfpafs  for 
diftraining  his  cattle,  and  the  defendant  had  pleaded,  that  he  was 
owner  of  the  foil,  and  fo  juftified  the  taking,  the  plaintiff  in  fuch 
cafe  muft  have  replied  [a\  and  (hewn  a  title  by  grant,  or  pre-  («)  Sorr 
fcription,  or  fome  conveyance.     And  laftly,  This  matter  is  not  X*^P  7' 
ttaverfable ;  for  upon  the  general  iflue  a  right  of  common  muft  be  1  str .X  * 
proved  and  given  in  evidence,  otherwife  the  plaintiff  cannot  main- 
tain his  a£lion,  but  nvhat  rigbf  is  not  material. 

So,  in  an  odron  for  difturbing  the  plaintiff  in  the  enjoyment  of  Kenrick 
a  pew  in  a  churchy  poffeifion  and  laying  it  to  be  appurtenant  to  a  ^'^'^J^^\ 
mcffuage  {t)  are  fufficient  againft  a  mere  ftranger,  without  laying  (^)  in^i  ' 
or  proving  the  plaintiff  repaired  the  pew,  or  ihewing  any  title  cafes,  it 
or  confideration  whatever.     As  againft  the  ordinary  indeed,  who  ^*  "** 
hath  primd  facie  the  difpofal  of  all  the  feats  in  the  church,  a  title  cUiiL^bc 
jxmft  be  (hewn  in  the  declaration,  and  proved.  pew  in  tho 

declaration 
as  appurtenant  to  a  mcirttis««    Stocki  v.  Bootli,  1  Term  Kep.  428. 

If 
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If  a  plaintiff  have  a  prefcriptive  right  of  burial  in  a  churcb,  be 
need  not  againft  a  wrong-doer  fet  forth  the  whole  of  it :  it  bath 
indeed  been  doubted^  whether  he  may  not  in  fuch  cafe  rely  merely 
upon  his  poffcilion. 

But,  where  a  perfon  claims  a  fervitude  upon  another's  property^ 
it  is  fa  id  in  fcveral  cafes  that  he  mufl,  again  fl  the  owner  of  fuch 
property,  fet  forth  and  prove  the  whole  of  his  title.  However, 
later  cafes  feem  to  have  gone  otherwife. 

The  plaintiiF  declared,  that  he  was  feifed  in  fee  of  a  mill,  and 
had  a  watercourfe  running  in  the  defendant's  land  to  the  faid 
mill,  and  that  the  defendant  had  (lopped  it.  This  was  holdea 
well  upon  demurrer,  without  (hewing  any  title  to  the  watercourfe« 

The  plaintiff  declared,  that  he  was  for  four  years  laft  paft 
feifed  in  fee  of  a  parcel  of  land  adjoining  to  the  defendant's  meadow, 
etjic  inde  feifitus  per  ioium  iempus  pradiBum  habere^  Jrui  et  uti  dcbuit 
quandam  viam  per  quandam  januam  of  the  defendant  in  the  mea- 
dow of  the  defendant  ujque  a  clofe  of  the  plaintiff,  and  that  the 
defendant  (lopped  the  gate  cumferd  isf  catena;  and  upon  motion  in 
arreft  of  judgment,  the  declaration  was  holden  to  be  good,  though 
no  title  was  (hewn  to  the  Way,  though  the  defendant  was  terre- 
tenant,  and  though  the  charge  was  againft  common  rights  and 
fuch  a  charge  as  could  not  commence  but  by  grant. 

In  the  cafe  of  the  King  v.  Buckna/I,  Lord  Hoh  faid,  **  Where  a 
'<  man  is  obliged  to  make  fences  againft  another,  it  is  enough  to 
**  fay  omnes  occupatores  ought  to  repair,  faTr.,  becaufe  that  lays  a 
<*^  charge  upon  the  right  of  another,  which,  it  may  be,  he  cannot 
•*  particularly  know.*' 

In  an  adlion  for  not  repairing  a  fence,  the  allegation  was>  that 
the  tenants  and  occupiers  of  fuch  a  parcel  of  land  adjoining  the 
plaintiff's,  had  time  out  of  mind  maintained  it,  ^'c.  It  was  moved 
in  arreft  of  judgment,  that  the  prefcription  is  laid  in  occupiers, 
and  yet  their  eftates  are  not  (hewn  \  and  that  hath  been  judged 
naught  in  i  Cro.  155.  and  2  Cro.  66^.  But  the  court  faid,  **  It  is 
*<  true  there  have  been  opinions  both  ways,  but  it  is  good  thus 
<<  laid,  for  the  plaintiff  is  a  ftranger,  and  prefumed  ignorant  of 
**  the  eftate  ;  but  otherwife  it  is,  if  the  defendant  had  prefcribed." 

So,  in  an  a£lion  on  the  cafe  for  not  repairing  a  wall,  <^  dduU 
*^  reparari^  hath  been  adjudged  fulRcient. 

1089.     6  Mod.  3x1. 

So,  in  an  a£iion  for  not  repairing  a  private  road  leading  through 
the  defendant's  clofe,  that  the  defendant  as  occupier  is  bound  to 
repair.] 

In  debt  upon  a  leafe,  the  defendant  may  declare  quod  dimtfiif 
and  need  not  allege  a  feifin  iri  himfelf  when  he  made  the  leafe. 

[In  covenant  on  a  leafe,  the  plaintiff  in  ftating  his  title  fet  forth, 
that  one  £.,  who  was  feifed  in  fee,  made  the  leafe  in  queftion,  and 
that  on  his  death  the  reverfion  defcended  to  the  wife  of  the  plaintiff, 
as  the  heir-at-law  of  S.,  whereupon  he  (the  plaintiff)  became  feifed 
of  the  reverftoTiy  as  of  freehold^  in  right  of  his  faid  wfe^  On  de* 
murrcr,  the  declaration  was  holden  to  be  ill,  for,  from  his  own 
(hewing,  there  was  a  feifiu  in  fee  in  both  in  right  of  the  wife« 

7  ^ 
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Ite  g^neral^  however,  in  covenant,  the  plaintiff  need  not  ftt  out  Aieberry 
any  title,  but  begin  generally  quod  aim  dimifijfit :  and  therefore  ^  .^»i'»y> 
Where  a  plaintiff  had  merely  fet  out  his  title  imperfe<aiy,  as,  by  '^"•"^' 
omitting  the  perfon  under  whom  he  claimed,   it   was  holden, 
that  this  was  furplufage,  and  could  be  rejeded.] 

In  debt  againft  leflee  for  years  for  the  arrearages  of  rent  refcrved  4  Leon.  iS. 
upon  the  leafe,  he  needs  not  declare  that  the  leflee  entered,  forthe 
contra^  is  the  ground  of  the  adion. 

[In  an  a£iion  againd  a  perfon  who  farms  the  poft-horfe  duties,  Shorts, 
tinder  the  ftatute  of  47  G,  3.  c.  26.    for  neglefl  of  duty,  the  ^^^' 
plaintiff  mu ft  aver  fpecifically,  that  the  defendant  is  the  perfon  KeoTilt, 
appointed  under  and  by  virtue  of  the  a£t  of  parliament  upon  whom 
the  daty  is  thrown.     It  is  not  a  fufficient  title  to  ftate  that  the 
defendant  is  a  coUedlor  of  the  rates  and  duties  related  in  a  certain 

3.  Where  the  Plaintiff  mud  fliew  that  he  hath  performed  what 

was  requifite  on  his  Part. 

It  is  laid  down  as  a  general  rule,  that  in  all  cafes  where  an  in*  7  Co*  lo. 
tcicft  or  eftate  commences  upon  condition,  be  the  condition  or  *'»*•  ^cj. 
aft  to  be  performed  by  the  plaintiff,  defendant,  or  any  other,  and  ^*  ' 
be  it  in  the  affiifniative  or  negative,  there,  the  plaintiff  ought  to 
Ihew  it  in  his  declaration^  and  aver  the  performance  of  it ;  for  the 
intereil  or  eftate  commences  in  him  upon  the  performance  of  the 
condition,  and  not  before.     But,  when  the  intered  or*  the  eftate 
paffes  prefently,  and  vefts  in  the  grantee,  and  is  to  be  defeated  by 
toaltxsr  ex  poft  falFfo,  or  condition  fubfequent  to  the  condition  to  be 
performed  in  the  affirmative  or  negative,  or  to  be  performed  by  the 
defendant  pr  any  other;  there,  the  plaintiff  may  count  generally, 
without  (hewing  any  performance ;  and  this  (hall  be  pleaded  by 
bim  who  is  to  take  advantage  of  it. 

As,  if  an  annuity  of  10  /.  per  ann.  be  granted  to  a  nian  when  Co.  10. 
ic  Ihall  be  promoted  to  a  benefice,  in  his  demand  of  it  he  muft  ^®^*  P^- 
ftcw  that  he  is  promoted ;  but,  if  it  be  granted  until  he  be  pro-    ^' 
Aoted,  there  he  ihall  have  a  writ  of  annuity  ;  and  he  need  not  fay 
that  he  is  not  yet  promoted,  becaufe  the  annuity  precedes,  and 
tbe  promotion  i^  fubfequent. 

If,  by  the  fame  deed,  each  party  is  to  do  fomething  advan-  Sand.  319, 
%eoiis  to  the  other,  and  on  fuch  deed  there  is  not  a  mutual  re-  3ao- 
tticdy^  the  plaintiff  in  his  declaration  muft  aver,  that  he  hath  per- 
formed what  was  to  have  been  done  by  him. 

Po,  where  two  afts  are  to  be  done  at  the  fame  time,  neither  Kingfion 

party  can  maintain  an  a£tion,  without  (hewing  a  performance,  or  !c^'*^,^"% 

w  offer  to  perform,  on  his  part :  for  where  the  performance  of  the'  „jJJef  jones 

plaintiff  is  prevented  by  the  neglc£t  or  default  of  the  defendant,  v.  Barclay, 

[that  b  equal  to  a  performance.  B.Tckweii'*"' 

I ».  Naft,  1  Str.  535,     GogdliTon  t ,  Niinn,  4  Teim  Rep.  76 !•   Hotham  v.  Sail  India Compa  ly,  i  Term 
i  ^>  6^,  645* 

:    VbL.  V.  Z  And 


Boone  ▼.  AM  whcfd  mutual  covenants  go  to  the  Whole  of  the  coafideration 

^H*Br  ^^  on  both  Odes,  they  arc  in  tliat  caft  mtitual  conditions,  and  a  pcr- 
jjote.  vlkjt  formancc  muft  be  averred.  But  it  is  othetwife  where  they  go  oiilf 
of  St.  AU     to  a  t)art,  and  Where  recompeote  may  be  had  in  damages.] 

ban 'a  v. 

Shore,  Id.  270.     Campbell  v.  Jones,  6  Term  Rep.  572* 

a  Mod.  309.       Arid  where  there  ;ire  reciprocal  covenants,  on  which  each  party 

i^^' '°'  may  bring  his  a£tion,  it  is  held,  that  in  afligning  a  breach  the 

645.  plaintiff  need  liot  (hew  a  performance  on  his  part;  and  on  this 

3  L6r.  4 1.  reafon,  that  each  hath  a  remedy,  it  is  held,  that  reciprc^cal  cove^ 

Show.  391.  nants  cannot  be  pleaded  one  in  bar  of  another* 

Comb.»6s.  *^ 

yide  title  Covenant. 

Sand.  319.  Thus,  a  writing  wits  drawn  in  thefe  Words :  ti  U  agreed  that  A. 

Pordage  Jball  pay  to  B.  770  /.  for  his  land  and  houfe^  &c.,  the  money  to  be  paid 

a  Lev  *74.  ^rf<>fe  Midfummcr ;  in  witne/Sf  &c.     It  was  fealed  by  both  parties*, 

Sid.  413.  the  money  not  being  paid  at  the  day,  B.  without  making  or  ten- 
Raym.  183.  Jering  any  conveyance  of  his  land,  brings  an  a£lion  of  debt  upon 

s.  c.    ^***  the  bill ;  and  refolved,  that  it  was  well  brought ;  and  in  this  cafe 

[Trench,  it  was  faid,  that  A.  might  have  an  adion  of  covenant  againll  J?. 

^  Ld^^fT'"'  ^^^  "^^  conveying  the  land. 
J  25.  s.  P.] 

Hob.  ss.  y.  S,  brought  an  ajfumpjit  againft  J.  D.,  declaring,  that  in  con- 

Nichoi*  V.  fi  Juration  J.  S,  promifed  to  deliver  the  defendant  to  his  own  ufe  a 

and  Hob.'  ^ow,  the  defendant  promifed  to  deliver  him  50  /.     Adjudged,  that 

106.  s.  P.  the  piaintifF  need  not  aver  the  delivery  of  the  cow,  becaufe  it  was 

«icrc  we"*  ^^^  promifc  for  promifc. 

mutual  promifM,  the  plaintiflTneed  not  aver  a  perforoiance  en  his  part.  Yelv.  134.  Mod.  6z.  Roll. 
Rep.  336.  Vent.  41.  Hard.  1 02.  Maicb,  75.  Cro.  Elis.  703.  Lev.  20. 193.  Cro.  Elis.  137. 
Leon.  1S6.  {a)  That  both  promifes  oocht  to  be  made  at  the  lame  time,  otherwilis  they  will  be  rnds 
faila*    Hob.  S8.    Cro.  £liz.  137.    Leon.  |S6. 

Martinda!tt        [If  the  plaintiff  declares,  that  in  confideration  he  had  agreed  to 

^Wiif  Ts  ^^'^^^^  c^^'^  ^^  ^^^  defendant,  the  defendant  agreed  to  pay  him  fo 
much  in  cafe  u^.'s  horfe  beat  iS.'s,  which  he  avers  he  did,  he  need 
not  aver  the  delivery  of  the  cloth*  Secus^  if  it  were  in  confider* 
ation  that  piaintifF  would  deliver  cloth,  defexidant  would  pay  \  for 
in  that  cafe  the  delivery  muft  be  averred. 

luxtoriT*         In  ajfumpftt  on  an  agreement  to  forfeit  a  depoGt  of  fire  guineas, 

Ddto'1^'620  *°^  *^^^  ^^  P*y  another  fum  of  loA  if  the  detendant  did  not 
^  '  ^'  accept  poiTeOion  of  certain  premifes  from  the  plaintiff,  and  aUb 
'.ay  for  certain  fixtures  tlierein,  at  a  fair  appraifement  by  two 
appraifers ;  it  was  adjudged  on  a  fpecial  demurrer^  that  the  deda*^ 
ration  was  ilU  becaufe  the  plaintiff  had  not  fhewn  his  right  to  the 
premifes,  fo  tliat  he  could  have  delivered  poffeffion  according  to 
the  agreement.  As  each  was  to  name  an  appraifer,  he  ought  alfd 
to  have  (hewn  that  he  had  done  fo.] 

%  Snnd.  ie>7.  In  debt  on  an  obligation  ifor  paytnent  of  liioney,  fo  fobn  as  feve« 
ral  bills  of  cofts  are  ^ttled,  it  Ol^ht  to  appear  by  the  declaratioa 
that  the  bills  were  fettted,  or  that  diere  was  fome  default  in  tha 
defendant  by  which  means  they  could  not. 

3.  Whci« 
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31  Wliere  general  ADegations  in  the  Declaration  are  fufficient  i 
and  therein,  of  Mifirecitals  and  Omiffions. 

Although  the  platntiflF  muft  fet  forth  in  his  declaration  every  3  Lev  m* 
material  thing,  without  which  he  could  not  be  entitled  to  his  ac-  S^^jS^*' 
tion  'y  yet,  herein  the  law  requires  no  greater  certainty,  than  the  ' 

nature  of  the  thing  is  capable  of;  and  therefore,  if  a  contrail  be 
made  in  general  terms,  the  declaration  upon  fuch  contrad  may 
be  in  the  fame  terms :  as,  if  the  plaintiff  declare,  that  whereas 
the  defendant  was  pofiefied  of  the  lixth  part  of  a  (hip,  and  it  was 
agreed,  the  defendant  ihould  by  writing  fell  his  intereft  to  the 
plaintiff  for  600  A,  and  that  the  plaintiff  fhould  pay  20  /.  in  hand, 
and  the  itBdue  fuper  executionem  of  the  faid  writing  \  and  that  in 
confideration  the  plaintiff  had  paid  the  20  /.,  and  affumed  to  per- 
form the  agreement  on  his  part,  the  defendant  did  affume  to  per- 
form it  on  his  part ;  pntd.  tammxhz  defendant  had  not  performed 
the  agreement  on  his  part :  this  being  on  a  mutual  promife,  the 
breach  is  well  affigned  in  the  words  of  the  promife. 

So,  if  in  an  ajfum^t  the  plaintiff  declares,  that  in  confideration  3  Boift:  \u 
the  plaintiff  would  find  and  provide  for  a  fick  man  all  fuch  necef-  ^".P*  ^* 
fanes  as  he  ibould  want,  the  defendant  affumed  and  promifed  to  RoU.iup. 
pay,&f.,  and  avers,  that  he  found  him  neceffaries  amounting  to  173.  S.c. 
iiich  a  jTum,  Is^c.     This  is  a  good  declaration,  without  (hewing  in 
particular  what  thofe  neceffaries  were,  being  in  the  words  of  the 
contra£i ;  and  the  adding  the  particulars  would  make  the  record 
too  prolix. 

In  affumfftt  for  labour  and  medicines  in  curing  the  defendant  Cartb.  no, 
of  a  diltemper,  €^r.  who  pleaded  infra  atatem  viginti  ^  unius  an^  '/»•  ^»»- 
wrums  the  plaintiff  replied,  it  was  for  neceflaries  generally;  and  wlfemao, 
upon  demurrer  to  this  replication  it  was  objeded,  that  the  plain-  3  Lev.  170. 
tiff  had  not  alfigned  in  certain  how,  or  in  what  manner,  the  medi-  ^'J^*  . 
does  were  neceffary ;  but  it  was  adjudged  that  the  replication  in  ^o.  tf'w^ 
^^  general  form  was  good.  Cro.  Jm.  486.  r^r. 

In  debt  upon  an  obligation,  conditioned  to  fatisfy  for  all  goods  Lev.  94. 
that  an  apprentice  (h^l  wafte,  in  his  replication  the  plaintiff  ^^l^.  ^' 
afligne4  for  breach,  that  he  had  wafted  diver/a  bona  ad  valentiam  ^a)  in  la 
100 /•  And  adjudged  upon  demurrer  that  it  was  good,  without  a^<«  of 
(hewing  what  the  goods  were,  for  the  penalty  of  the  obligation  is  f^/^*^"' 
to  be  recovered  upon  any  breach ;  hut  per  cun,  it  would  be  other-  breaches 
wife  m  (a)  covenant  where  there  is  to  be  a  recompence  for  the  may  be 

u  debt  upoD  an  obligation  condidoned  to  perform  covenants.  Cro.  Car.  176.  &  vide  title  Covenant* 
and  the  ftatute  8  &  9  W.  3.  c.  lo.  *whereby  it  is  enafled,  that  in  aAioos  on  bonds  for  non-perfbrm- 
•Kc  of  covcaants,  plaintiffs  may  affign  as  many  breaches  as  they  think  fie*. 

In  an  aAion  of  covenant,  the  agreement  was  to  pay  rents  at  Lev.  7!?. 
feveral  days  during  the  term  ;  plaintiff  a(Egns  breach,  that  he  did  ^1^^'  37»- 
not  pay  the  feveral  rents  at  the  feveral  days  during  the  term  :  this  conycif  v*. 
Was  urged  to  be  double,  uncertain,  and  naught ;  but  the  court  held,  Smith, 
diat  in  covenant  the  plaintiff  may  affign  the  breach  as  general  as 
the  covenant,  though  it  includes  ao  matters  \  and  that  here  it 

Z  'at  might 
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phasi  anH  pea&fngcf* 

might  be  intended  thsLt  no  one  rent  was  paid  lipon  any  one  daf 
during  the  term. 

In  covenant  bjr  a  mafter  againft  his  fervant,  on  a  covenant  not 
to  buy  or  fell  without  the  mafter's  leave  withm  two  years ;  the 
breach  afligned  was,  thst  he  had  diver/is  diebus  &f  vsdBus^  between 
rowT.  Cbe-   fuch  a  day  and  fuch  a  day,  fold  to  H.  and  to  feveral  other  perfons 
¥j4ier.  unknown,  goods  to  the  value  of  100/.     After  verdift  for  the 

plaintiflF,  it  was  moved  iu  arreft  of  judgment,  that  th^  breach  was 
uncertain  as  to  time  and  perfons ;  but  the  court  held  it  certain 
enough)  and  that  In  covenant  it  is  fufficient  to  aifign  a  general 
breach. 

If  a  breach  of  covenant  is  fufficiently  alleged,  the  plaintiff  need 
not  conclude  tifjlc  non  tenuit  conventiomm  in  hac,  &c.}  for  that  is 
but  repetition. 

If  A.  leafes  to  5.  for  years,  and  covenants  that  he  hath  full 
power  and  lawful  authority  to  kafe,  isf'c.y  and  in  an  a£tion  upon 
this  covenant  J?,  fays,  he  had  {a)  not  full  power  and  lawful  autho* 
rity  to  leafe,  tffc^  the  breach  is  well  affigned,  for  he  hatli  well 
•dt'dfcd^'  purfued  the  words  of  the  covenant  negative;  and  what  eftatc  he 
and  that  the  had  lics  more  in  the  notice  of  the  lefTor  than  of  the  leflee ;  and 
defendant  therefore  he  ought  to  (hew  what  eftate  he  had  at  the  time  of 
that  be^ras   >f^^^'^'*"g  ^^  Icafc,  that  it  may  appear  that  he  had  full  power. 

feifed  in  fee,  and  then  the  plalntl/f  tnuft  (hew  a  fpecial  title  In  feme  body  clfc ;  but  the  covenant  being 
general,  the  general  alignment  of  a  breach  prhna  facte  is  good,  (d)  That  he  waa  not  lawfully  feifed  \n. 
fee  of  an  indei«afible  eftate.    Cro.  Jac.  369.    R^m.  14,  15. 

Ton.  ai8.  If  A,  covenants  to  permit  j?.,  his  heirs  and  afligns,  to  take  and 
SnSthu*^*  enjoy  the  rents,  iifues  and  profits  of  certain  lands,  and  in  an 
Cro.  c«r.  d£tion  upon  this  covenant  the  plaintiff  afligns  for  breach,  that  A. 
X76.  s.  c.  took  the  profits,  ^{b)  nen  perrmftt  B.  to  enjoy,  Wr.  This  breach  is 
w"lHwd^  well  affigned  5  for  the  taking  tlie  profits  by  A.,  is  a  fpecial  dif- 
i^t,  133.'    turbancc. 

{b)  But  mti  fertmfit  only  is  too  general.     8  Cd.  S9.  b.  91.  b.  &  vlJc  And.  1 37.    2  Tent.  27S. 

[Where  the  defendant  covenanted,  that  he  would  not  take  wood 
without  the  aflent  or  aflignment  of  the  Icflbr  or  his  affigns,  it  wai 
holden  not  to  be  fufficient  to  allege  in  the  declaration  that  the 
defendant  took  wood  ivitkout  the  ajftgnment  of  the  leffor  or  Iiis 
afligns  \  for  it  might  be  with  their  affent^  and  fo  no  breach. 

But,  where  tlie  covenant  was,  **  to  pay  or  caiife  to  be  paid," 
that  the  defendant  had  not  paid,  was  holden  to  be  a  fufficient 
aflignment  of  the  breach,  without  adding  **  or  caufed  to  be  paid,* 
for  if  the  defendant  had  caufed  to  be  paid,  he  had  paid* 

In  afligning  a  breach  of  covenant  for  quiet  enjoyment,  the 
plaintiff  alleged,  that  at  the  time  of  the  demife  to  liim,  A.  5.  had^ 
lawful  light  and  title  to  the  premifes,  and  having  fuch  lawful  right 
and  title  entered,  fsfr.,  and  cvided  him,  lic^y  and  adjudged  fuffi- 
cient, though  he  did  not  Ihew  what  title  A.  B.  had,  or,  that  he 
evifted  the  plaintiff  by  legal  proccfs.3 

If  ^.  grants  a  rent  to  B.  and  his  heirs  for  the  life  of  C,  to  the 
uie  of  C,  and  covenants  with  B.  to  pay  the  rent  ad  opus  to*  t/fum 
of  C,  and  in  an  action  upon  this  covenant  S.  afligns  the  breacn 
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|n  not  paying  the  rent  to  hinii  ad  opus  V  ufum  of  C.  this  breach  «  fpn'^i  dt- 
i^  welj  afljgned  in  the  words  of  the  covenant,  though  a  negative  "IJI??"*  ^ 
pregnant.  s.c.  La. 

jo^gcdy  and  Add,  that  if  it  was  paid  to  C,  which  it  a  pcHormance  In  fubftaoce^  the  defendant  ougjit  ik 
bavic  pieaded  it ;  ocherwife  it  Ihail  nut  he  inteadeO. 

Iq  troyer  for  a  bond  the  plaintiff  need  not  (hew  the  date ;  for  the  Cio.  Ctr. 
bond  being  loft  or  converted,  he  may  not  know  the  date ;  and  if  ^^^  - 
he  ihould  miitake  it,  it  would  be  a  failure  of  his  fuit,  ChMsben 

adjudged,  after  a  verdiil  for  the  plaintiff,  and  affirmed  upon  a  writ  of  cn^.  Cro.  Jac*  638.  S.  F.  adr 
jndfcd  upon  demttrrtr'  Hard.  1 1 1 .  Like  point  in  trof er  for  letters  paCeat*  firown.  £nt.  3  54#  a  iikt 
pRcdent.    Vidi  Ent.  265.  « lijce  precedent. 

If  in  an  a£iion  upon  the  cafe  againft  a  lighterman,  the  plaintiff  Pahn.  513. 
decbres  the  defendant  fo  negligently  governed  his  lighter,  that  it  n'°J^/' 
took  water,  and  fpoiled  the  goods  of  the  plaintiff  j^  damnum^  &€.,     ^      * 
die  declaration  is  good,  without  a  more  fpecial  allegation  how 
tbev  were  fpoiled. 

00,  it  hath  been  held,  that  a  declaration  againft  a  Hghterman.is.  Palm.  593^ 
good,  though  not  alleged  in  the  declaration  that  he  is  a  common  |'^' H5« 
Sghterman ;  as  alfo  againft  a  carrier,  withput  alleging  that  he  is  a  ^^^  J^ 

common  carrier.  the  beft  way  to  recite  it* 

A  ftatute  which  does  not  give  the  a£lion,  but  is  only  in  affirm-  Cro.  Car. 
ance  of  the  common  law,  need  npt  be  recited ;  as  on  the  ftatute  ^'9* 
fAMarlbridge  (52  H.  3-)  the  plaintiff  may  declare,  that  his  father 
was  feifed  in  £ee  gf  cenain  lands^  and  died  feifed  \  and  that  the 
lands  defcended  to  him  ;  and  the  defendant  had  occupied  them  as 
guardian  in  focage,  without  any  recital  of  the  ftatute. 

[If  a  plaintiff  in  his  declaration  undertake  to  recite  a  ftatute,  Rann  t, 
which  ftatute  is  the  inround  of  his  a£lion,  and  he  mifrecite  it,  the  ^''^^» 

^  '  '     r  ^  y  ^  '      Cowp.  47J. 

variance  is  fatal.  *^    ' 

In  an  a£^ion  of  covenant  it  is  not  only  unneceflary,  but  like  wife  Dbugl.  667. 
improper  to  fet  forth  the  whole  of  the  deed.     So  much  only  as  is  ^'^^P*  ^^5* 
ncceffary  to  entitle  the  plaintiff  to  his  aflion  ought  to  be  fiiewn  ^  ^'^' 
nor  need  that  part  be  recited  literally,  but  may  be  fet  forth  accord- 
ing to  its  fubftance  and  effe£l ;  though  it  is  ufual  and  advifable 
to  deviate  as  little  as  may  be  from  the  expreflions  in  the  inftru- 
mcnt.] 

In  an  iStion  of  4cb|:  for  an  cfcape  of  one  in  execution,  it  is  not  Sand.  3S9 
Efficient  to  fhew  only  that  a  cafnas  ad  fatssfaciendum  iffued,  by  39*    i^^^^ 
TOtue  of  which  he  was  taken,  £^r.,  but  the  plaintiff  muft  fliew  how  Uv*l^i. 
he  recovered  jt^dginent,  and  thereupon  a  cc^ias  adfatisfacieadum  &iCeh.93. 
iflued,  iffc.y  for  as  to  the  judgment  the  defendant  may  plead  rifil  sid.  30^;. 
ttii'fxeord;  and  thpugh>  if  there  was  no  judgment,  the  iheriff  was  Titatth« 
bound  to  execute  the  writ,  and  perhaps  might  be  fined  for  t^e  cmifefor 
efcape,  yet,  if  there  was  no  judgment,  there  was  no  debt  or  ^^^"^ 

j..«.  V..'/Li»-rt"  *«»  '  retted  mutt 

duty  to  the  plamtiff,  iK^ihewn 

and  proved,  2  Lev.  85.  Bot  for  wfcat  is  necedary  to  be  ihewn  in  the  declaration,  Wf  Carch.  149. 

^B»w.  110,  Jiu    %  Shoyif.  X7*"pl*  xo.    Salk.  272.  pi.  3.     5  Mod.  414.. 

If  in  an  adlon  for  die  efcape  of  £.,  againft  the  warden  of  the  3  Lev.  393. 

Pket,  the  plaintiff^declares,  that  i7.  was  committed  in  execution  to  ?""*«  Vv 

Wi^  he  muft  CQWlwic preut  fatet per  recordim;  for  that  is  triable  /^Jt  ji^ 
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and  6  Mod.  by  the  rccord,  though  faid  to  be  helped  by  the  defendant'a  plcd«« 
whored'     ing,  that  he  fuffcrcd  him  to  efcape  with  the  leave  of  tie  plaintiff. 

^niatter  of  record  is  die  foundttion  or  ground  of  the  fuit  of  the  plaintiff^  or  of  the  fubibuice  of  the  pfefb 
there,  it  ought  to  be  certainly  and  truly  alleged  ;  alitir,  where  it  U  but  conveyance  }  as  in  efcape,  cbi 
sti^  concluding  frout  fata  ftr  rtcvdum^  not  being  the  gift  of  the  a£tion,  is  aided. 

Noy,  7».  In  an  aflloii  for  an  efcape  on  xnefne  procefs^  the  plaintiff mufk 

^^tit.       jjQj  Qjjjy  (hew,  that  ad  largum  ire  permifit^  but  alfo  that  von  cm- 

perttit  ad  diem :  becaufe  the  party  being  bailable,  the  flieriff  might 

lawfully  fuffer  him  to  go  at  large ;  though  in  fuch  a£lion  upon  ap 

efcape  after  execution,  it  is  fufficient  to  (hew  that  ad  largum  ire 

permifit.   ' 

Moor,  834*       In  a^ion  for  the  efcape  of  one  conimitted  by  comInif^oner8  ^f 

RoiLR*^^  bankrupt,  for  refiifing  to  anfwcr  interrogatories,  the  plaiptifffct 

^j,     ^*    forth,  that  upon  the  petition  of  him  and  Qther  creditors,  the  Lord 

Chancellour  by  commif&on  didit  poiejlatem  plenam  to  the  commif- 

fioners  vigarejtatuti  to  examine,  &r.,'and  that  the  commiflioners 

offered  him  interrogatories,  l^c.     And  though  it  was  objeded  that 

the  office  of  the  chancellour  is  minifterial  only,  and  that  it  is  the 

ftatutes  which  give  the  power,  and  it  was  not  (hewn  what  the 

interrogatories  were ;  yet  the  declaration  was  adjudged  good }  for 

it  is  per  comfniffionem  dedit^  &c.  vigore  Jlatuti  s  and  it  fliall  be  Vjr 

tended  that  the  interrogatories   ace   lawful    till   the   ^^trary 

appears. 

Mod.  Cafes,      In  debt  upon  an  aflignment  of  a  bail-bond,  taken  by  the  (heriff 

»?'oIidk^  who  had  arrefted  the  defendant  on  a  capias ;  it  was  objeftcd,  that 

bumc  *      the  plaintiff  had  not  in  hb  declaration  fet  forth  the  r^jo/,  or  the 

teftef  or  return  of  any  capias;  ^nd  this  on  a  fpecial  demurrer  w^ 

held  fatal,  it  being  the  capias  that  gives  life  to  the  bond. 

UoB.  7s.         If  in  an  a&ion  of  debt  upon  an  award  the  plaintiff  declares, 

IriinO^      that  the  arbitrators  did  make  an  award,  that  the  defendant  fliould 

may'deciare,  P^y  uuto  the  plaintiff  10  A,  Isfc.^  this  is  a  good  declaration,  though 

a^tf.  that  Iff-  nothing  is  (hewn  to  have  been  awarded  on  the  other  fide  \  for  it 

^'ailn-   **  Efficient  {a)  for  the  phintiff  to  fet  forth  thai  part  of  the  ?iwa?d 

cd ;  ptrUt.  that  entitles  him  to  his  a£lion.. 

Rap*  31s.    But  J  Mod.  36.  per  Twifden  cm/. }  but  for  this  wde  title  Award. 

Cra  £its.         If  in  an  ajjumpfit  the  plaintiff  declare,  that  the  defendant,  in 

Traacyv,     co^fi^lcration  that  the  plaintiff  would  forbear  him  one  week,  af- 

Btown.  *     fumed,  £5V.,  and  aver,  that  he  did  forbear  him  oner  week,  but  fav 

not  one  week  following ;  yet  this  b  a  good  declaration^  for  it  miin 

neceffarily  be  intended  fo; 

Ydf.  49.         If  10  an  affumffit  the  plaintiff  declare,  that  whereas  there  was  a 

Ra^dJi,       certain  bargain  between  the  plaintiff  and  the  defendant  for  cer* 

tain  woods  for  which  the  plaintiff  was  to  pay  20  /•  at  a  day  afters 

and  that  the  defendant,  in  confideration  that  the  y^iSoiiM  ajp^rtawci 

Jttfficiendum  hominemfore  obligat.  to  the  defendant  for  the  payment 

of  the  faid  20  /.,  did  affume  and  promife  that  the  plaintiff  ihoukl 

enjoy  tlie  faid  wood,  CsTr.,  and  the  plaintiff  ater  qiod  afpoi^iavii  B* 

fofficientem  kominemfore  oUigat.  to  the  d^feildant,'  f^V*  7^i  ^^  ^ 

^)yje      no  good  declaration ;  f^,  Becaufe  it  is  not  ihewn  {6)  pow  he  vps 

^s»     fufEcient,  fo  that  it  may  appear  to  the  court  to  be  according  to  the 
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^xeetnent ;  tJ/j^  Becaure  it  is  not  in  fa£b  (hewn  that  B.  {a)  did  (<>}  In  ao 
become  bound,  or  that  oituliife  oi/igari,  and  perhaps  be  game  to  "^Sfe  to" 
be  bound,  but  being  there  refufed,  nl^monej 

la'd  OQt,  or  CO  be  laid  out,  "for  goods  for  the  ufe  of  the  defendant^  the  ptoiotiff  need  not  aver»  that 
the  |oods  came  to  the  hands  of  the  Jefendaot.    Bulft.  169.  adjudged. 

If  in  an  ajfum^t  the  plaintiff  declare  that  his  father  was  feifed  Velv.  xio« 
of  the  manor  of  Z),,  and  of  divers  lands,  to'r.  in  D.  in  fee,  and  in  ^^^^'^^ 
confideration  that  the  plaintiff,  together  with  his  izAtrJigiilaret  j^,  I4. 
fumdam  indenturam  per  quam  his  father  barganizaret^  &c.    the  faid  judgtfd* 
manor  and  lands,  the  defendant  did  affume,  ^r.,  and  allege,  that 
the  plaintiff  fuch  a  izy Jtgtllavit  indenturam pradi6f. :  yet  the  de- 
fendant, isfc»;   this  is  no  good  declaration;  iox  diverfa  terras  et 
imtmenta  in  D.  are  uncertain,  and  comprehend  not  all  his  lands  in 
J).,  and  therefore  the  plaintiff  ought  to  have  ihewn  in  certain,  and 
particularly  what  lands  werq^comprifed  within  the  indenture. 

Alfo,  in  the  above  cafe  it  was  held,  that  the  allegation  that  he  Velv.  xxr. 
had  fcaled  indsniuram  pradiff.  was  not  good ;  for  pradidi.  ought  to  fS^^I,^* 
refer  to  fome  certainty  before,  but  {b)  quandam  indenturam  is  alto-  piaiatiff  de- 
gether  uncertain ;  and  the  plaintiff  (hould  have  (hewed  in  certain,  ciarcd,  that 
that  he  fealed  fuch  an  indenture/^  quam  the  plaintiff  and  his  fa-  ^'j^J^^"^^^, 
ther  iarganizaveruntf  &c»  de  verbo  in  verbum,  as  laid  in  the  pre-  jomus,  &c. 
mifes  of  the  declaration.  ^^  out  of   • 

refMlr,  the 
dcfendaat,  in  coofidcratioo  that  the  plainttflr  would  repair  ranJem  partem  of  the  faid  ho'ife^  afTumed 
and  promiled,  fcc.  and  avers,  that  he  did  repair  eandem  partttn ;  and  chough  it  was  obje£led,  the  plain- 
tiff  &ould  have  ihewed  which  part  of  the  houfe  was  out  of  repair,  yet  alter  a  verdidt>  it  was  adjudged 
ibr  the  pJaintilf.     2  Leon.  53.     3  Leon.  91. 

But,  if  a  perfcft  indenture  in  date,  in  the  nomination  of  the  Yelv.  ji^ 
parties  and  limitation  of  the  land,  had  been  mentioned  before,  it  P^^*^* 
had  been  fufficient  to  fay,  that  they  fealed  indenturam  pradicl.^ 
becaufe  by  the  premifes  it  appears  there  was  in  faEio  a  true  and 
pcrfeft  indenture. 

The  plaintiff  declares,  whereas  he  and  the  defendant  were  joint  Raym.  203, 
executors,  and  the  defendant  had  received  all  the  eftate  of  the  *°4* 
teftator,  and  the  plaintiff  threatened  to  fue  the  defendant  for  one 
moiety,  the  defendant,  in  confideration  the  plaintiff  would  for- 
bear, {^r.  and  would  fliew  an  account  concerning  the  teitator's 
cftatCi  did  affume,  Ific. ;  and  the  plaintiff  avers,  that  he  did  (hew 
quoddam  compotum;  and  though  not  faid  compotum  pradi^l.^  yet  after 
averdii^  for  the  plaintiff  it  was  adjudged  for  him. 

If  in  an  ajfumpftt  the  plaintiff  declare,  that  the  defendant,  in  con-  3  Bulft,  35. 
Cderation  that  the  plaintiff  would  leafe  certain  lands  to  the  de-  ^  ^• 
fcndant,  rendering  \oL  per  ann.y  the  defendant  did  affume  and  judged  3f;cr 
promife  to,  £5*^.,  and  aver,  that  he  did  make  a  leafe  of  the  faid  verdia  for 
lands,  but  do  not  fay  that  it  was  rendering  10  L  per  ann.\  this  is  ^«?^»»»"ff' 
DO  good  declaration. 

If  in  an  ajfumpftt  the  plaintiff  declare,  that  whereas  the  defend-  Hob.  105, 
ant  had  committed  a  felony,  ^nd  thereupon  had  requefted  the  [^  j^^  , 
plaintiff  to  do  his  endeavour  {c)  to  procure  a  paidon  for  the  de-  ^,  eiaith- 
fendant \  and  thereupon  the  plaintiff,  by  all  the  means  he  could,  wa», ad- 
Vid  many  days  labour,  did  his  endeavour  to  obtain  a  pardon  for  ^"^^^^f 
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fr^iurWu-  the  faid  felony,  viz.  in  riding  and  journeying^  at  his  own  chargej^ 
the"* di  *"^  ^'^^""  London  to  iS^.  where  the  king,  was,  and  fo  to  and  from  New^ 
becaufcit*  fnarket  to  obtain  a  pardon,  £5*^.;  this  is  a  good  declaration  (J),, 
was  after  though  nothing  iti  particular  is  laid  to  be  done,  but  only  riding  up 
j!?***^866  ^"^  down,  and  nodiing  done  when  he  came  there ;  for  an  endca- 
Browoi.  7/  Vour  in  general  is  exprefsly  laid,  and  particulars  ought  to  be  iex 
s.  c.  forth  for  form's  fake  only  ;  for  though  upon  the  trial  he  could 

46c^Llke  ^^^  proved  no  riding  nor  journeying,  yet  any  other  effe^ual  en* 
point,  where  dcavour,  according  to  the  promife,  would  have  ferved. 

the  defendant  did  hit  endeavour  to  reconcile  dilferences»  &c.  (d)  But  if  the  pUintiflT  deqlare«  that  the 
tflefendant,  in  confideration  the  pUintiflf  Iiad  done  him  mulu  beMefida,  aflumed  and  promifed,  itc  this  is 
not  good.     Vent.  27.     Std.  413.  adjudged,  after  vcrdi^for  the  plaintiff;  &  vidt  %  Keb.  552, 

Roll.  Rep.  In  ajfum^it  the  plaintiff  declared,  that  in  confideration  the  plaiiH 
2^^'  tiff  would  deliver  all  the  corn  in  a  certain  barn,  the  defendant  did 

affume  and  promife,  Cffr.,  and  avers,  that  he  did  deliver  all  the 
com  in  the  barn,  but  does  not  ihew  that  there  was  any  corn  there  \ 
and  it  was  agreed  per  curiam^  that  had  this  been  on  a  demurrer, 
the  declaration  would  not  be  good  ;  but  that  being  after  a  verdifi^ 
upon  mn  ajfum^t  pleaded,  by  which  ifiue  it  was  admitted  there 
was  com  there  \  it  was  adjudged  for  the  plaintiff,  and  afterwards 
affirmed  upon  a  writ  of  error. 
Cm.  Jac.  If  in  an  ajfum^tt  the  plaintiff  declare,  that  whereas  J.  S.  had 

1^3-  acknowledged  himfelf  to  be  indebted  to  the  plaintiff  in  10  A  for 

Rivett«  adl    divers  trefpaffes,  which  10  /.  the  plaintiff  at  the  defendant's  requeft 
judged.        had  accepted ;  and  that  the  defendant,  in  confideration  the  plain- 
tiff would  acquit  and  difcharge  the  faid  J.^  S.  of  the  faid  debt,  and 
would  permit  the  faid  J.  S.  to  carry  out  of  the  plaintiff's  houfe 
certain  goods,  did  affume  and  promife  to  pay  the  faid  10  /.  to  the 
plaintiff ;  and  allege  in/affo,  that  he  did  acquit  and  difcharge  the 
laid  J.  S*f  and  did  permit  the  faid  J»  S.  to  carry  away  the  faid 
goods :  this  is  no  good  declaration,  becaufe  he  doth  not  fliew  how 
he  did  acquit  the  faid  J.  &,  for  it  could  not  be  without  de^d,  which 
ought  to  have  been  particularly  (hewn ;  and  though  the  perform- 
ance of  the  other  part  of  the  confideration  is  fufficiently  ayerred, 
yet  that  will  not  help  it. 
Aaym.4co.       If  in  an  ajfum^t  the  plaintiff  declare,  that  whereas  there  was  a 
Apiionby  v.  certain  difcourfe  between  the  plaintiff  and  defendant  concerning  a 
«!mXed?'    marriage  to  be  had  between  the  nephew  of  the  plaintiff  and  the 
.thff  vrr'      niece  of  the  defendant ;  and  thereupon  the  defendant,  in   con- 
au'»  foi  iho    ficieration  the  plaintiff  would  do  his  endeavour,  and  labour  to  per* 
nV.!"!  SOS.    fuade  his  nephew  to  marry  the  niece  of  the  defendant,  did  affume 
I  ii«  <  |ioint    ^nd  promife  to  pay  to  the  plaintiff,  C5fr.,  and  av^r,  that  fuch  a  day, 
•iiju^lgcd.      jinjj  ciivers  other  days  and  times  omnibus  tnodis  quibus  poterat  conatus 
fuit  isf  ilobcravit fuadere  hi^  faid  nephew  to  marry  the  defendant's 
faid  niece,  &fr.,  this  is  a  good  declaration,  without  (hewing  in 

{articular  how  he  did  his  endeavour;  for  if  he  ihould  let  foith 
ii  fevcral  fpeeches  to  his  nephew  in  the  praife  of  the  young  lady, 
or  the  advantages  of  a  married  life,  i^c.%  the  record  would  oe  too 
long.  * 
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DecUntion, 

The  declaration  muft  contain  fuch  certain  affirfnation^  that  it  CaUt.303, 
-may  be  traverfed  }  for  if  there  be  no  certain  affirmation  to  make  ^^J*-  '^'* 
the  declaration  itfelf  traverfable,  it  will  not  be  cured  after  a  ver-  361,  362. 
diStf  bccaafe  it  is  a  dtk6k  in  fubftancc ;  ai,  if  the  declaration  be  «  Buiit.  214, 
quod  aim  the  defendant  {a)  affaultcd  him,  and  the  defendant  plead  X^^^'l^^'* 
not  guilty,  here  is  nothing  put  in  ifTue,  for  the  pleadings,  have  a£«  33. 441/ 
firmed  nothing )  and  though  the  defendant  be  foupd  guilty,  yet  ^o.  £au 
cannot  the  plaintiff  have  judgment}  becaufc  nothing  i|  pofltively  ^^^ 
affinned :  but,  if  the  plaintiff  declare  quod  cum  the  defendant  an^  («)  2  lc?. 
c^tfe  tffierif  or  quod  cum  mutuatus  fmjffii  isf  nonfolvii^  or,  quod  cum  »®^« . 
dimjity  the  defendant  ejecit;  in  thefe  cafes  there  is  a  pofitive  charge 
upon  the  defendant ;  and  the  quod  cum  being  a  branch  of  the 
whole  period,  and  making  one  fcntence  with  the  latter  part  of  itf 
it  is  a  pofitive  affirmation,  and  therefore  being  equally  poQtive,  it 
is  equally  traverfable  with  the  latter  part,  and  therefore  a  man  may 
ifkad  rnncfifa^um^  mn  mutuatus^  non  dimifiii  becaufe,  though 
;  thefe  come  under  the  quod  cum,  yet,  taken  together  with  the  reft 
i  of  the  fentcnce,  being  poCtivCj  they  make  fubftsntive  iflues  of 
i  themfelvea. 

i     If  on  a  demife  the  plaintiff  declare,  quod  cum  per  quandam  inden-'  Lotw.  53^ 
tftram  ttfia$.  ext/Ht  quod  dimjfit,  this  hath  been  held  ill  after  a  ver-  877.6f  vt/f 
,ii£k\  becaufe  there  is  no  pofitive  affirmation  that  there  was  a  saad.'a7<i^' 
JldcmiTe  %  and  fo  he  hath  not  fet  forth  a  demife  in  a  manner  that 
:iK  mighi  be  traverfed,  for  the  traverfe  muft  be  of  the  demife,  and 
[.not  of  the  indenture ;  but  if  in  covenant  he  declare,  quod  cum  per 
fundam  indenturam  uftat.  cicffiit,  that  the  defendant  did  covenant, 
this,  with  a  profert,  is  good  \  becaufe  when  he  fays  the  indenture 
,attefts  that  he  did  covenant,  this  is  a  certain  allegation  there  was 
mch  an  indenture,  and  the  indenture  only  is  traverfable  on  the 
|fae  of  mn  eftfaSum. 

So  it  hath  t>een  held,  that  licet  is  an  afl^rmation  \  for  what  is  Sand.  nS. 
Wttained  under  it,  as  Iket  ad  hocfaacnd^Jkpluf  reqmfit.,  is  a  poG-  ^'  '9^*  ^^ 
lire  affirmation  that  tliere  was  a  requeft.  Dyw" 257 

In  debt  on  the  ftatute  12  Car.  a.  c.  25.  for  (elling  wine  without  Carth.2i6v 

licence,  the  plaintiff  began  his  declaration  by  way  of  recital, /r^  ^^|J^'  337* 

|t  viz.  quod  cum  the  defendant  at  feveral  times,  between  fuch  a  ^^tam  r. 

ly  and  fuch  a  day,  had  fold  wines  by  retail  by  the  pint;  is^c;  on  Speeriog. 

>t  general  iffue  pleaded,  and  verdi£i  for  the  plaintiff,  it  was  moved 

arreft,  that  the  declaration  was  not  pofitive,  but  by  way  of  re- 

'  only,  and  fo  doth  not  dire£^ly  charge  the  defendant  with  the 

intended :  fed  per  curiam  ^  The  plaintiff  (hall  have  judgment; 

all  the  precedents  in  the  like  cafes  are  after  this  manner  -,  as,  in 

>t  upon  the  ftatute  of  tithes,  &r.     Moreover,  this  is  an  a£tio|i 

debt,  wherein  the  offence  is  only  an  inducement  to  the  a£lion ; 

it  is  th«  non-payment  of  the  penalty  which  is  the  original 

In 


34^ 


l^itiit  anH  pieatringper* 


&  Silk.  636.      In  trefpafs  the  plaintiff  declared,  quart*  vi  f*f  armis  claufm 
!il**         fi^g^^y  ^^^  after  Ycrdift  for  the  plaintiff  judgment  was  arreftedi 
Chapmaa.     ^^^  quart  is  hot  pofitive^  but  intenogatory,  and  much  worfe  than 
•  This  is      quod  cum. 
.the  form  in  the  writ|  bat  the  count  muft  cootna  «  pofidve  ^legatioB. 

For  this  'vU*  It  hath  been  held  a  good  declaration  to  fay»  qu^  iefenim  fM- 

•c^^'c*^*^ **  rf^ffi  cantm  ad  mordtndutn  ovts  confuHutn  fdtnttr  rttinutt^  withoat 

254,487.  ^'^V^%y  V*^  rttinuit  qutndam  catum  fdtns  cantm  praJHi*  ad  n»' 

a  Sid.  127.  dtndum  oves  con/uttum,  for  this  is  tantamount,  for  the  word/»Mdr 

4 Co.  18.  gQ^3  to  all  the  precedent  matter;  and  the  court  faid»  the/oM 

9,16.' Mien,  was  not  f  travcrfaUe,  but  ought  to  be  proved  in  endcncc,  aa4 

9%.  2  Buift.  that  otherwife  the  a^on  did  not  lie. 

3  fiuTft.  76.    Sid.  21.    Roll.  Rep.  43.  193. In  cale  for  felling  two  oxen,  mfiinniog  tbcy  wcR n^ 

the  defendaAfs,  whereas  in  truth  they  were  the  property  oi  y,  S»f  without  aUeging^  that  bejcwvith^ 
were  the  property  of  J.  S,,  yet  the  declaration  was  held  good.  Carth.  90— f  The  geoenj  id 
it  10  Mt  a  traverfe  of  the  joriu,  for  unlefs  the  plaintiff  on  the  trial  prove  the  defendant  knew  his  dqjj 
was  accuftomed  to  bite  iheep,  his  caufe  of  adion  falls  to  the  ground^  as  in  foqh  cafe  the  defendatft 
not  guilty  of  any  thing  which  can  entitle  the  plaintiff  to  an  adion. 


Noy,ii. 


Yelv.  iS. 
Soprani  v. 
Skurro,  ad. 
judged. 


V«lv.  38. 
Heyford  v. 
Reeve,  ad- 
judged« 


In  debt  upon  an  obligation,  the  condition  whereof  was  to  periotV 
all  covenants  comprifed  within  certain  indentures,  bearing  evd 
date  with  the  faid  obligation,  and,  in  truth,  both  obligation  afll 
indentures  were  without  date ;  it  viras  held,  tliat  the  plaintiff  <m^ 
to  have  averred  a  date  of  the  obligation]  and  that  ^e  indenture 
bore  equal  date  therewith. 

If  in  an  ajfumffit  the  plaintiff  declare,  that  whereas  it  vi 
agreed  between  the  plaintiff  and  one  -rf.,  that  the  faid  A^  IhoiJj 
leafe  a  certain  houfe  to  one  B.  for  feven  years ;  and  it  wasal 
agreed,  that  B.  during  the  faid  term,  (hoold  repair  the  houfe  wifl 
tile  and  flate  only,  and  thereupon  an  indenture  was  drawn ;  bl 
becaufe  there  was  a  covenant  therein,  tliat  B.  (hould  be  bound  fl 
all  manner  of  reparations,  ''B.  refufed  to  fcal  the  faid  indentart 
and  the  plaintiff  refufed  to  feal  a  bond  for  performance,  ^ci  ai 
further  (hew,  that  in  the  faid  houfe  there  was  a  great  wall,  pii 
whereof  was  ruinous,  and  likely  to  fall  during  the  faid  term;  aiV 
that  the  defendant,  in%i9rideration  that  the  faid  B.  would  feal  dj 
faid  indenture,  and  the  plaintiff  would  feal  the  faid  bond,  did  al 
fume  and  promife,  that  he  the  faid  defendant  would  maintain  ao 
uphold  the  faid  wall  durantt  prtdiB.  ttrmino  7  annorum^  and  afd 
that  the  faid  B.  the  faid  indenture,  and  the  plaintiff  the  faid  bod 
did  thereupon  feal ;  and  in  {^Bi  fay,  that  the  faid  wall,  dnri^ 
the  faid  term,  did  fall,  &r.;  this  is  no  good  declaration,  becaoJ 
not  cxprefsly  averred  that  A,  did  demife  the  faid  houfe;  andi 
there  was  no  demife,  it  was  not  poffible  for  the  defendant  to  rt 
pair  it  during  the  term ;  and,  for  any  thing  that  appears,  the  li 
denture  was  fealed  only  on  the  part  of  the  leffee,  and  not  ond) 
part  of  the  leffor. 

If  in  an  ajfumpftt  the  plaintiff  declare,  that  whereas  the  dcfcn* 
ant  had  diftraiqed  fix  oxen  of  the  plaintiff's  for  a  quit-rent  due  I 
the  bailiffs  of  B.^  and  thereupon  the  defendant,  in  confidcratifl 

tb 
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tbat  the  plaintiff  would  pay  the  money  for  the  redemption  of  hia 
£ud  cattlcy  did  affume  and  promife,  upon  requefl,  to  (hew  to  the 
p]aIntiflF»  or  to  fuch  other  perfon  or  perfons  as  he  fhould  name,  a 
fttfficient  record  to  charge  the  faid  lands  with  the  faid  quit-rents  i 
and  allege,  that  he  appointed  B.  to  fee  the  faid  record,  and  re- 
qnefted  the  defendant  to  ihew  it  B.  accordingly ;  but  that  the  de* 
fcndant  had  not  ihewn  to  the  faid  B.  any  fufficient  record  to  charge 
;  Ae  faid  lands$  this  is  a  good  declaration ;  for  though  the  fufficiency 
'tf  the  faid  record  is  not  triable  per  pair,  and  the  plaintiff  might 
'bve  averred  a  breach  generally!  fctiicHy  that  he  did  not* ihew  any 
jtcord,  yet  this  is  fufficient  and  moft  proper  for  the  plaintiff  to 
lay  the  breach  according  to  the  promife ;  and  in  this  cafe  the 
^defendant  may  plead,  that  he  did  (hew  taie  recordum  reciting  it, 
and  conclude,  which  was  fufficient ;  and  thereupon  the  plaintiff 
pay  demur,  and  put  the  fufficiency  thereof  to  the  judgment  of  the 
toait. 

'    If  in  an  affumpfit  the  plaintiff  declare,  that  the  defendant,  in  Cro.ju. 
confideratipn  of,  (^c.  affumed  and  promifed  to  take  the  fon  of  the  ^\^ 
'    off  to  be  his  apprentice  for  feven  years,  and  to  find  him  meat,  ^o/|.  ^^ 
,  and  apparel,  (*^r.,  during  the  term,  but  aver,  that  he  did  414*  Tdker 
find  him  m«at,  drink,  and  apparel,  C2fr«,  but  do  not  aver  that  ^'  ^^^ 
did  put  him,  or  that  the  deh^ndant  did  accept  him  as  his  ap- 
ice ;  this  is  no  good  declaration  ;  for  it  ought  to  appear  that  he 
Was  his  apprenrice,  elfe  the  defendant  was  not  bound  to  provide 
rhiin« 

If  in  an  ajjum^i  the  plaintiff  declare  upon  a  promife  made  by  Mod.  169. 
'  defendant,  to  pay  50/.  to  the  plaintiff  when  the  defendant  *^"*?^ 
Id  have  received  the  money,  and  aver,  that  the  defendant  hath  [^  after*  * 
ived  the  money,  but  yet  hath  not  paid,  (sV.^  this  is  no  good  veidia  ad. 
ition,  becaufe  it  doth  not  appear  how  much  money  the  ^u**^?''^«. 
cndant  hath  received,  and  perhaps  he  hath  not  received  fo  •  The  belk* 
las 50/.  and  though  the  promife  is  general,  yet  the  breach  method 
t  to  be  laid  fo  as  to  be  adequate  to  the  confideration  *•  '  hl;en  t^h^ 

ltd  ^oMnlly,  that  the  defendant  was  indebted  to  him  in  501.  Ibr  money  had  and  received  by  de<- 
'**  to  the  piaintiff^t  ufe,  and  bdng  fo  indebted,  he  promifed  to  pay,  and  then,  on  piovin^  any  p4it 
,  the  plaiiUiC  woifld  hate  bea  eatided  to  Us  veidid,  and  the  dedantioa  would  not  be  liabkto 
Qceptioa. 

Ifinan  ^^j»j^/  againll  an  executor  the  plaintiff  declare,  that  Larch,  203. 
teftator  of  the  defendant,  in  confideration  of,  {5*r,,  did  affume  ^^^^^^ 
promife  that  he  would  leave  the  wife  of  the  plaintiff  as  good  agaimtone, 
portbn  as  he  fhould  give  to  any  of  his  children ;  and  aver,  that  after  verdi^  * 
teftator  to  fuch  a  daughter  dedit  fuch  a  portion,  but  did  not 
c,  (sTa;  this  is  no  good  declaration,  becaufe  it  does  not  appear 
^tcu  be  did  give  this  portion^  and  perhaps  it  might  be  before 
*  'promife, 

|f •  Of  the  Ccr^^iinty  required  in  the  Defcription  of  the  Thing 

declared  for. 

'    The  law  requires  no  greater  certainty  than  the  {a)  nature  of  the  For  tWi  wA 
^?ng  will  admit  of  \  as,  where  an  aftion  is  brought  for  things  not  **'; '^J^?*^*- 

fubjca  ^"^  ^^*' 


34^  ^ItM  and  piealiin0tf« 

where  die  fubjecl  to  di(l!n£iion  by  number^  weight,  or  meafur^ ;  zs,  in  trefpaifi 
d"f"^hl7^^^  for  breaking  his  clofe  with  bcafts,  and  eating  his  peas,  without 
thcTourt  ^^y^^S  ^^^  much ;  yet  this  declaration  hath  been  held  good, 
«ught  not  to  becaufe  no  body  can  number  or  meafure  the  peas  that  beafts  can 

fee  too  ftrJd  Q^^ 

IB  fcanning 

the  words  i  and  that  if  the  thing  U  fo  defcribcd,  that  the  jury  may  koow  what  U  meant  there^y^  it  is 

well  enough.     Sule>  136.  235, 

Toi  this  vjJe      So,  where  there  arc  fcveral  parts  which  compofe  an  aggregate 

andConvcr    ^^^Y'f  there,  it  is  fufficient  to  mention  the  body,  and  it  is  not 

fion.        '  neceflary  to  afcertain  the  feveral  parts  i  as,  trover  for  a  fliip  and 

fails  is  good,  becaufe  the  fails  go  to  make  up  the  aggregate  body; 

but  if  it  had  been  for  fails  only,  it  would  not  have  been  good 

without  fpecifying  the  number  and  quality :  fo,  trover  lies  for  a 

•  Sid  f  a.  f    library  of  books  *. 

Raym.  2.  If  in  trovcr  the  plaintiff  declare  for  two  pair  of  pot-hooks,  tsfc^ 

Seaman  v.     ^j^^  hangcrs ;  this  declaration  is  not  good,  becatife  of  the  uncer- 

iy?ged/  '    tainty  of  the  word  hangers ;  and  they  canaot  be  intended  fuch 

upon  which  the  pot-hooks  ufed  to  hang,  becaufe  they  do  not  im* 

mediately  follow  the  word  pot-hooks }  but  there  are  feveral  other 

words  between. 

Xide  tit.  So,  trover  for  a  beam,  and  fcales  and  weights,  is  not  good  for 

Trofcr.        ^jjg  weights,  becaufc  there  may  be  more  or  lefs  of  the  weights 

ufed  with  the  fcales,  and  therefore  altogether  uncertain  as  to  tb^ 

quantities  or  weights  of  them. 

ft  Sand.  74.        If  in  trover  the  plaintiff  declare  pro  decern  paribus  vehrum  i^ 

ypn^  *d-     ^^g^^o^^f^y  Anglice  curtains  and  vallance ;  this  is  a  good  declaration, 

judged'.    *     ^^^  certain  enough,  and  (hall  be  intended  for  ten  pair  of  curtauis, 

and  ten  of  vallance ;  and  in  fuch  arti&cial  things  there  needs  no 

other  defcription,  than  to  name  them  by  their  ufual  names  by 

which  they  are  commonly  called,  without  uiewing  the  quantity  qi 

yards  or  fluff  of  which  they  are  made. 

Vide  tit.  Where  a  thing  is  laid  in  the  declaration  by  way  of  aggravation, 

T'T*^ '  ^^  though  fuch  allegation  is  uncertain,  or  that  circumftance  is  not 

authorities     proved  to  the  jury,  yet  this  (hall  not  arreft  the  judgment ;  becaufe 

there  cited,    the  gift  of  the  afiion  is  the  thing  itfelf  in  demand,  and  the  aggra- 

fif foTwit-  vation  is  only  the  manner  of  doin?  it ;  and  though  this  may  in- 

ings,  the  i-11'  r  1-  ••  •  x        ^       t  ^   •        1 

plaintiff  per.  create  the  damage  fomethmg,  yet  it  is  not  to  be  out  of  proporttoa 
haps  had  to  the  thing  in  demand }  as,  if  trover  be  brought  for  a  box  of 
dctbuc'*«  °  writings  f ,  and  charters  or  veftments,  this  is  good,  becaufe  tbe 
on  recovery  trovcr  is  for  the  trunk,  and  for  the  detention  of  the  goods  theteia, 
in  that  afti-  which  arc  withheld  by  the  detention  of  the  trunk,  but  not  for  the 
^litlcT  to'a  ^^^"^  ^^  ^^^  goods ;  and  therefore  anciently  they  held  tliat  trover 
return  of  the  lay  only  for  a  trunk  locked,  but  now  they  admit  it  tjioi^h  the 
things  in      trunk  be  not  locked,  becaufe  the  detaining  is  ftill  the  fame* 

fptciCf  hc- 

iides  damages  Jjr  the  d:tention. 

Keb.  825.         In  an  a£lion  upon  the  cafe  for  fetting  an  houfe  on  fire  per  fuoi 

Vi\vV         (amongft  divers  other  goods)  ornatus  ^  equis  aratrii  fjT  caru^ 

a,  'ftt  was  held  certain  enough :  fo,  if  he  had  mentioned  only 

diver/a  bona ;  for  when  a  man^s  houfe  is  bumt^  he  canapt  fct  forth 

the  certainty  of  the  goods  he  lofl. 


piea0  anti  piedlring^.  549 

But,  where  in  an  adion  on  the  ftatute  ot  hue  and  cry^  the  plaid'*  i  Sand.  379. 
^declared  that  he  was  robbed  of  a  certain  fum  of  mon^y,  ac 
iverfa  bona  Is^  catidh  in  cufiodia  t^tur^  to  the  value  of  30/.,  and 
becaufe  he  had  not  fet  forth  the  goods  particularlyi  and  that  he 
[lad  not  likewife  alleged  that  they  were  his  goodsj  it  was  held» 
that  as  to  this  part  he  could  not  have  judgment. 

I    Declaration  in  trefpafs  for  breaking  his  clofe  and  taking  away  s  ^^  34- 
Bis  fiOi,  without  exprefling  either  the  number  or  nature  of  them,  **'»yt«^*^ 
.washeld  infufficient:  but,  in  an  indi£^ment  for  taking  fifh  out  of  zyi.&lije 
'  pond,  the  number  need  not  be  expreffed,  for  damages  are  not  to  i  Vcnc.329. 

recovered :  but  the  party  is  to  be  fined  according  to  the  cir- 
^mftances  of  the  fa£^»  and  not  according  to  the  number  of  the 

iih. 

So,  trefpafs  qaare  arbores  fuccidit  ad  valentiam,  &C;  was  held  Vent.  53, 
l&fafficieDt  for  not  expreffing  the  kind  of  trees. 

6,  Of  the  Declaration's  being  good  in  Fart^  and  Toid  in  Part* 

It  feems  to  be  now  agreed,  that  if  a  declaration  be  good  in  part,  RoU.  Abr. 

Ilougb  bad  as  to  another  part,  that  the  plaintiff  is  entitled  to  78^7^5' 
"Igmcnt,  for  fo  much  as  is  well  alleged,  efpccially,  if  it  be  not  YdvT^S'^' 
ao(a)entire  demand :  alfo,  where  the  jury  find  greater  damages  aShow.ioj. 
A  the  party  declares  ofy  the  court  may,  to  prevent  error,  give  W^*'* 
^gment  for  fo  much  as  the  party  declares  of,  nu/h  habito  refpeBtu  Hob.  178^' 

[to  the  reft :  alfo,  the  party  may  (b)  releafe  the  overplus,  and  take  J89 

Igment  for  the  reft.  2S;f,°« 

fw  two  things,  and  of  his  own  (h«wing  it  appears,  tbtt  he  cannot  have  an  a£lion  for  one  ^i 
or  a  better  writ,  there,  the  writ  (hall  be  well  for  that  part  for  which  it  Is  good.     1 1  Co.  45. 
7*s  cafe.     (^)  Where  the  plaintiff  may  releafe  damages  for  part,  and  uke  judgment  for  the  reftg 
F.N.B.X07.     MoiMr^iSz.     Leon.  93.     aBullt.  xSo.     Brown.  135.    SJle,  36,4.    Hard.  58. 

As,  where  the  party  avowed  for  5  /.  rent,  and  a  nomine  posna  for  Hob.  133. 
n-payment  at  the  day,  but  laid  no  aftual  demand  of  the  rent,  S^^j^' 
'  avowry  was  held  naught  as  to  the  nomine  poena^  bccaufe  it  could 

be  forfeited  without  a  demand  of  the  rent ;  yet  he  had  judg- 

t  for  the  return  of  the  cattle,  becaufe  he  had  a  lawful  caufe 
<li(tnitn  for  rent  arrear,  and  the  demands  were  feveral. 
80*  where  the  plaintiff  brought  an  a£^ion  of  debt  upon  the  Cro.  jac^ 
ittttc  of  ufury,  and  declared,  that  the  defendant  corruptive  did  ^J^   ,    ' 
d4o/.  cont^formamjlatutt^  and  fuch  a  day  did  alfo  lend  20/.  cafe!/* 

ra  formam^  &c.,  but  did  not  fay  corruptive ;  upon  nil  debet  iSaund. 

*ed  the  plaintiiF  had  a  verdift,  and  it  Was  moved  In  arreft  of  *^^* 
'gment  that  the  declaration  was  not  good  for  the  laft  20/. 

iUfeit  wanted  the  word  corruptive;  but,  notwithftanding,  the 

rt  gave  judgment  for  what  the  plaintiff  had  well  declared,  and 
nil  capiat  per  bi/iam  was  entered  as  to  the  refidue. 

So,  if  in  trefpafs  the  plaintiff  declare  for  taking  the  mare  of  the  Raym.  39^, 
Plaintiff,  and  feveral  goods,  but  do  not  fay  of  the  plaintiff,  and  ^^^^^]^^^^^ 
«rcupon  the  defendant  demur,  the  plaintiff  may  have  judgment 
T  the  marc,  and  releafe  the  afliort  for  the  reft. 
So,  if  an  aftion  of  debt  be  brought  upon  feveral  bonds,  and  it  Hcb  i;8. 

car  that  one  is  not  due,  the  plaintiff  may  recover  the  reft.  ^'°'*'  ^*^* 

In 
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KoU.  Abr.  In  eje£lment,  if  (a)  part  of  the  things  be  well  demandeds  an^ 
T^S'  Cro.  others  not,  and  a  verdift  be  given  for  die  plaintiff  for  the  wlK>le^ 
(<i)  As^,  in  ^"^  entire  damages,  the  plaintiff  may  releafe  all  the  damages  in 
cjeamentof  that  which  is  not  well  demanded,  and  pray  judgment  for  the 
Y^^^*     refidue. 

free  nibery, 

kcaofe  an  ejectment  does  not  lie  of  a  free  fiAery«    Cn»«  Jae.  144.  146.     i  Roll.  Abr*  yS4. 
So,  in  an  ejeffie/ii  cupodia  &  Ji^redis,  where  it  does  not  lie  of  the  cuftody  of  the  heir,  but  of  the  land 
only.'    Dyer,  369.     ioCo.130.     5C0.  ic8.     a  Bulft.  a8.  ■  So,  in  an  qdftment  of  a  tncfluagc, 

cotuge,  ind  tenement,  if  it  be  found  fbr  the  plaintiflT,  and  one  entire  peony  damages  given  to  theplaindfi* 
iox  the  whole,  becaufe  an  ejectment  does  not  lie  of  a  tenement,  the  ptaintifF  may  releafe  all  the  da-, 
soaget,  for  that  it  is  entire,  and  have  judgment  for  all  the  land,  laving  the  tenement*  Cro.  Elix.  119. 
31.^00.128.     2  Bulft.  iS.     Stile,  30. 

RoU.Abr.  In  a  writ  of  debt  for  lOo/.  agaitift  ah  executofi  if  the  plaintiff 
fell*  ^^*  count  upon  an  obligation  for  99  A,  and  upon  a  mutuaius  by  the 
*Sand*!*at6.  teftitor  for  ad/.j  and  upon  the  iffue  the  jury  find  for  the  plaintiff 
lik^polot.    in  the  whole,  and  aflefs  damages  entire*  where  it  appeared  no 

a£lion  lay  againft  the  executor  upon  the  mutuatus  of  the  teftator ; 

yet,  if  the  plaintiff  releafe  the  20  J.  and  all  the  damages,  he  may 

have  judgment  for  the  refidue. 
Koli.  Abr.  In  deot  for  rent  the  plaintiff  declared  for  more  than  was  due 
7S5.  Barber  ^p^,^  Yi\%  own  flicwing,  and  upon  nii  debet  jlczdedf  the  plaintiff  had 
Stile,  175.  judgment,  and  damages  and  cods  %  and  it  was  moved  in  arreft  of 
6f  «a/«ai.  judgment,  that  the  plaintiff  had  made  an  (^)  entire  demand  for 
(?Un^aU  ^^^  ^^  ^  certain  fum,  when  it  appeared  that  he  could  not  have  an 
afHoos  of  adion  for  fo  much ;  yet  the  court  held,  that  he  might  releafe  the 
4ebt  the       furplus  and  damages,  and  take  judgment  for  the  refidtie. 

flaintVffis  jo 

privy  to  the  fum  in  demand ;  and  therefore  ought  at  bit  peril  to  declare  for  the  tree  debt ;  ilid  the  ret- 
fon  why  be  ought  to  demand  the  very  fum  is,  bceaufe  if  he  ihould  do  otherwife,  and  recover,  be  might 
afterwards  bring  an  adion  for  the  true  fum,  and  fo  the  defendant  would  be  doubly  charged  {  and  thoe- 
ibre  in  debt  on  a  bond,  if  the  plaintiff  declares  for  lefs  than  is  due,  he  Aall  never  have  jodgsllca^ 
s  Roll.  Rep.  54,  55.  5  Mod.  213.  cited.  [It  is  not  true,  that  in  debt  the  phindff  froold  denaad 
the  very  exadl  fum  due,  that  he  cannot  recover  any  other  fum  than  that  which  he  demands.  14aoy 
Itoftances  might  be  given  whtre  this  adion  lies,  and  yet  where  it  is  impoiTibk  to'fbte  the  dcound  vrith 
precjfion,  as,  in  deirt  againft  a  tenant  who  holds  ove;,  under  the  ftat.  of  4G.  s.  c.  28.  for  JpaNt  tbt 
^aht  tftbe  land ;  or  in  debt  for  nebk  the  value  for  not  fetting  out  tithes,  under  the  ftaL  of  2  &  3  £.  6* 
c.  13.  $  or,  for  the  vaiut  of  foreign  money.  In  all  thefe  cafes  the  extent  of  the  demand  is  oacertain  at 
the  commencement  of  the  luit ;  the  value  is  to  be  found  by  a  jury*  But  if  the  declaration  import  a 
title  to  a  fixed,  grofs  fum,  to  a  duty  numerically  certain,  thoe,  the  evidence  muft  ihew  «  right  to  that 
very  furot  elfe  the  very  gift  and  foundation  of  the  adlion  ^ls«  Bat  this  i«  not  peculiar  to  this  fpecica  of 
■Aion  !  in  affumpfit  as  well  as  debt  the  cafe  proved  muft  be  confiftent  wkh  the  dedaratSon;  the  proof 
muft  be  commenfurate  with  the  allegation.  Walker  v.  Whitter,  DoogU  6*  Aylett  v.  Lowe,  a  BL 
Rep.  xa2i.    Rudder  v.  Price,  x  H.  Bl.  550.     Grant  v.  Aftle,  Dougl.  731*] 

7  Mod.  87.  If  there  be  a  certain  ftated  fum  fpeeified  in  the  deed  itfelf^  tBdt 
far  Holt,  ij^^jj  jjQj  \y^  abridged  by  any  remittitur  or  releafe  of  the  plaiiiti£f»  if 
aSaii.6<;8.  ^^  declare  upon  that  deed:  as,  if  a  man  bring  debt  upon  a  bond 
pi.  3.  S.  c.  of  30X.,  and  declare  upon  a  bond  of  20  A  this  will  be  bad;  becaafe 
tj^f  c**  ^^  ^**  brought  his  aftion  for  more  than  is  due,  and  this  refts 
{c)Aiy  in  upon  the  deed  only,  and  the  fum  in  it  does  not  amount  to  his 
debt  fcr  the  demand.  But  if  the  adion  be  brought  upon  a  deed  which  refen 
•nearsof  ^^  ^  matter  of  fa£l,  that  makes  the  duty  more  or  lefs  \  if  then  the 
which  the  fa^  which  IS  referred  to  will  entitle  him  to  a  lefs  fum  only,  and 
plaintiff  dc-  he  demand  more  than  the  fa<9:  which  the  deed  refers  to  upon 
nlore^renL  (^)  Computation  will  entitle  him  to ;  there,  let  him  remit  fo  much 
and  fcr  a      of  bis  demands  as  the  faAs  does  not  make  out|  and  it  wiU  be  well, 

and 
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md  he  {hall  have  judgment  for  the  reft ;  for  that  fzSt  which  Is  not  longer  time 
'  made  out  is  not  contradiAed  by  the  deed.  S"°  "^*** 

^  hit  own 

ftraing  appeared  t5  be  due  to  htm.     Sand.  282.    Duppcr  ▼•  Baflcenril*  So,  where  the  plaintiff 

,  <}ecbred  for  ico/.  due  for  Co  many  yearty  and  it  appeared  upon  the  record  In  cafting  up  the  fums,  that 
hcfaad  declared  for  8  /•  too  much.    5  Mod.  a  la.    Thwait  &  t/x.  v.  Lady  Aihfieid,  Comb.  365.  S«  C. 

Affumfftt^  and  two  feveral  counts  laid ;  one  was  a  promliTory  Saik.  24. 
I  notC}  and  the  plaintiff  counted  thereon  as  on  a  bill  of  exchange,  ^)'  ^'  ^^^^ 
\  upon  the  cuftom  of  merchants  \  on  non  ajfum^tt  entire  damages  wiiiiami. 
were  eiveh>  and  judgment  accordingly ;  and  upon  a  writ  of  error  7  Mod.  15$. 
brought  in  B.  R.,  it  was  held  i/,  That  the  plamtiff  could  not  de-  Rj^^^j^^g^' 
dare  upon  the  ptomiilbry  note  as  upon  a  bill  of  exchange ;  and  as  s.c. ' 
there  could  be  no  fuch  count  or  adlion,  fo  there  could  be  no  fuch  "  Mod.  %^ 
damages.     2J/yy  That  they  could  not  rercrfc  the  judgment  in  part,  ^'  ^' 
viz.  as  to  the  one  count,  and  affirm  it  as  to  the  other  i  and  denied 
Jac^  and  MilPs  cafe,  Hob*  6.  and  took  this  difference,  v/%.  where 
the  judgment  is  partly  by  the  common  law,  and  partly  by  ftatute, 
it  may  be  reverfed  in  part,  for  that  which  was  a  judgment  at 
common  law  will  remain  a  judgment,  and  be  complete  without 
the  other. 


(C)  Of  Imparlance :  And  herein, 

1.  Of  the  Nature  thereof,  and  the  feveral  Kinds. 

(b)?  Mparlance  is,  when  one,  who  is  to  anfwer  to  the  a£lion  of  ^  Lih  Reg^ 
*  another,  defircth  fome  time  to  advife  what  he  (hall  anfwer  5  4»-  ashow. 
and  (i)  it  is  nothing  elfe  but  the  continuance  of  the  caufe  till  a  \l)Thu^ 
iimher  day.  iikertas  m^ 

lui  been  thought  to  aiife  from  a  notion  of  rdigion,  which  is  memioned  in  St.  Matthew,  cliapter  y. 
vcrfie  25.  Agret  vntt  thine  adverfary  futckhy  tobVJi  thou  Art  in  the  toty  witb  him ;  they  looked  upon  the 
pbimiff  at  the  time  of  declaring  to  be  in  hit  way  towards  judgoKnt  :  and  that  therefore,  fince  the  de- 
faidant  was  ordered  by  the  preceptt  of  religion  to  agree  with  him,  that  there  was  a  neceAicy  to  give  him 
tbne  for  that  purpofe,  and  therefore  littrtta  hqutndi  was  entered  on  the  roll.  Oilb.  Hift.  C.  P.  4a,  43. 
(^)  When  the  defendant  appears,  and  the  parties  by  confeot  obtain  a  day  before  the  declaration,  this  is 
cdcd^ttx  datms  frtct  fartium.  Gilb.  Hift.  C.  P.  41— A  day  given  before  tlM  count  is  called  ^m  datus  \ 
Im  when  after  it  is  called  an  imparlance.  Hard.  365,  366.  fiat  for  this  diverfity  between  an  imparl* 
moe  and  the  dia  ddtus,  vide  Ibloor,  79.  pl«  209.  3  Leon.  14.  N.  Beodl.  153.  pi.  214.  Cro* 
Oil.  740* 

In  the  Common  Fleas  they  anciently  proceeded  by  original  2Show.444. 
*rils,  which  were  warrants  out  of  Chancery  for  them  to  proceed;  ^J^*"*  *• 
raofe  always  fi;ave  the  defendant  nodce  of  the  caufe  of  a£tion ;  ihd  y'dV.  211. 
[  as  he  had  a  view  of  the  writ  before  he  appeased,  if  he  had  any  Le/.  197* 
'  dilatory  plea  he  was  to  put  it  in  immediately ;  but  when  he  pleaded  ^|*^'  ^^' 
in  chief,  and  came  in  towards  the  end  of  the  term,  they  gave  him 
tune  to  make  his  defence,  which  was  called  iinparlance* 

Bat  in  the  King's  Bench,  when  the  defendant  comes  in  by  tiMod. 
latitat^  he  does  not  know,  till  after  his  appearance,  for  ii^hat  the  5»s- 
Dlaintiff  declares ;  and  as  he  had  not  fight  of  the  bill  beforehand, 
he  bad  time  allowed  him  to  plead  any  plea  in  abatementi  which  is 
Called  a  fpecial  imparlance. 

"When 
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!^show.3io.      When  the  G}mmon  Pleas  proceeded  on  clayfumjregiiy  as  fk 
^'•3*»«        defendant  was  under  the  fame  difadvantages  as  when  he  was 

arrefted  on  a  latitaty  he  had  the  fame  privilege  as  to  time  to  makd 

his  objeAions  to  the  declaratiort. 
)i  Mod.  This  begot  the  diflin£lion  betureeH  a  general  and  fpecial  impaii- 

S^^'  ances,  which  latter  is  again  diftinguiflied  into  the  gelieral  fpecial 

imparlance,  and  that  which  is  (till  more  fpecial. 
Giib.  Hift.  The  general  imparlance  is  entered  on  the  imparlance  roll  in  the 
•  im  ^U  ^^^^  following,  petti  licenttam  interJoquendi^  Which,  in  the  Ejng'l 
ftoces  are'  Bench>  and  on  claufum  fregit  in  the  C*  A,  is  entered  of  couifc^ 
now  much  and  IS  all  *  that  is  done  the  firft  term  \  but  in  fpecial  originab^ 
•l^^^An  ^to  ^^^"^^We  in  an  ifluable  term,  the  courts*  have  denied  the  dcfcnd- 
deiay  plain-  •  ^nt  leave  to  imparl,  in  order  to  put  off  a  trial.  Alfo,  after  diis 
tiffs  in  their  general  imparlance,  the  defendaht  cannot  tegulaflt  plead  any 
t^t-     dilatory  plea. 

Note :  If  a  declaratioD  be  mot  delivered  oc  file4»  and  ^o  noike  of  the  filing  gitren  htfrt  the  lift  fbar 
da  J}  of  term,  the  defeodaac  is  entitled  to  an  impfrlance  of  courfe. 

Ciib,Hifi.       The  general  fpeciaLimparlancc  is  entered  thnSffahisJiiimm^ 

f'^M^i'f  ^^^  i^  emmmodis  advantagiis  bf  exceptionlbus :  that  which  is  mort 

dec  Powcl"  "  fpecial  is,  fahisjibt  oinn^u  advarttagits  ad  breve,  billamjive  narrd* 

thus  lays  tionem  {a)\  the  general  imparlance  is  of  courfe,  but  the  fpecial  muft 

J»J°  '^*  be  obtained  from  the  court. 

different 

kinds  of  imparlances ;  There  are  two  forts  of  imparlances  ;  the  one  general,  after  whieh  one  onaoe 
plead  in  abatement  at  all  \  the  other  fpecial,  with  a/tf/i;ii  ftbi  mtikui  txciftiomitus  tarn  «i  hnvt  ^am  U 
marr»<f  after  which  one  may  plead  in  abatement  of  theMrrit  and  count;  and  this  fort  of  (pecial  imparU 
•nee  may  be  granted  by  the  prothonotary  :  there  is  another  fort  of  imparlance  more  fpecial,  *nth  i 
jal^'ttfib'X  •mrnimi  escceptiomhus  &  aJvantagi'a  qiabufamqutf  Which  cannot  be  granted  witboot  leave  of  tu 
court,  and  it  difcredenary,  after  which  one  may  plead  to  the  jvrifdidion  of  the  court.     la  Mod.  fi?* 

%  Lutw.  46.     a  Bl.  Rep.  1094. •  In  B.  R.  on  a  declaration  of  Hilary,  there  may  be  an  im^ariaoce 

to  Trinity  term  $  for  it  it  the  courfe  of  that  court  to  give  imparlance  on  declarition  till  the  day  of  pw- 
ing.  Fletcher  v.  Richardfon,  Ca.  temp.  Hardw.  322.  Time  to  plead  is  the  fauM  at  ao  iaRptrittc** 
Barnes,  345. 

a.  What  the  Defendant  muft  do  befotc  aiiy  Imparlance* 

Dyer,  lib.  If  a  defendant  pleads  to  the  jurifdiftion  of  the  courts  he  muft 
V^H'h%  ^°  ^'  itiftanter  on  his  appearance  •,  for  if  he  imparls,  he  owns  the 
a.*  Palm,  jurifdiftion  of  the  court  by  craving  leave  of  the  court  for  time  to 
406.  Latch,  plead  in. 

*3-     Cro.  .      , 

Car.  9.  Stile,  90.  Hard.  365.  Gilb.  Hift.  C.  P.  183,  184.  [But  after  a  geiieral  fpecial  imp"*- 
ancc,  he  may  plead  to  the  jurifdlilion  of  the  court.    2  Bl.  Rep*  1096.3 

8id.  3^8.  But  the  plea  of  ancient  demefne  may  be  pleaded  after  {mpw- 

Cro.Car.9.  ance;  becaufc  the  lord  may  reverfe  the  judgment  by  wnt  ot 
tit.  Ancient  deceit^  and  it  goes  in  bar  of  the  aftion  itfelf  in  that  court. 

Demefno.     [But  fee  i  Ventr.  235.]  ^        a 

Raym.  ^4.        The  defendant  after  imparlance  pleaded  to  the  jurifdiftion  ot 
the  court  of  B.  22,,  that  he  was  a  member  of  the  Privy  Chamber, 
and  ought  not  to  be  fued  in  any  other  court  without  the  Ipecia 
licence  of  the  Lord  Chamberlain  of  the  Houfehold  for  the  time  , 
being ;  this  was  held  an  ill  plea,  and  the  court  offended  thereat. 
Glib.  Hift.         If  the  defendant  in  a  plea  of  land  would  have  view,  h^/""     I 
^tT  alt    ^^"^^^^  i^  before  imparlance  5  for  by  imparling  he  ^°^^^^  j  /jjj  ' 
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defend  the  lands  mentioned  in  the  plaintiff's  count,  and  it  would  p)>  i6. 
\k  abfurd  in  him  to  defend  what  he  does  not  know.  'r*^**  *  ▼^^^ 

cannot  be 
iMd,  nor  non-tenure,  nor  jointenancy  pleaded,  after  imparlance  j  but  in  Jenk.  130.  it  it  faid,  a  view 

ttjj  be  had  efter  imparlance  ♦. ^ — •  In  perfonol  or  mixc  adions,  views  may  be  bad  on  motion  made» 

even  after  notice  of  tiial>  if  thtre  is  time  fufficient.     In  B.  R.  a  rule  for  a  view  is  drawn  up  oa  aotion 
fi|Qed  by  counfe). 

If  in  (fl)  dower  the  defendant  pleads  femper  paratus,  this  muft  be  Dyer,  ^00. 
before  Imparlance.  Hob.  6a. 

(tf)  Error 
M  a  judgment  in  dower  inDorham,  where  after  imparlaoce  the  defendant  pleaded  detinoe  of  cbartery 
and  jadgment  oc  demurxer  tor  the  plainad^  and  that  judgment  affiimed  in  B.  R.    Show.  271.    Burdoa 
V.  But  Jon. 

So,  tender  and  uncon  prift  muft  be  pleaded  before  imparlance  ;  Oyer,  300. 
for  by  craving  time  he  admits  he  is  not  ready,  and  therefore  fal-  ^"**-  ^^ 
fifics  his  plea.  Lutw.asS.    llili'^z. 

In  ajfumpjit  for  goods  fold,  the  defendant  imparled  fpccially^  Carth.413. 
with  a  falvis  ftbiy   &c.    in   common  form,  and   afterwards  he  ^f^'  ^*** 
pleaded  in  bar  to  the  aftion,  that  he  tendered  the  money  demand-  Comb-Afi. 
cd  to  the  plaintiff  on  the  very  day   on  which  he  had  laid  his  G»i«  v. 
reqtttft  in  the  declaration,  and  that  from  that  day  forward  femter  ^''T' 
paraiusfutt  to  pay  it,  csr  profert  hic  in  cur,  \  and  on  demurrer  to  Ld.  Raym. 
this  plea,  one  objection  was,  that  this  tender  could  not  be  pleaded  254*  S*  c« 
after  an  imparlance,  being  contradifiory  to  that  part  of  his  plea, 
i\z,fimper  paratusy  and  after  feveral  debates,  the  plea  was  for  this 
adjudged  ill  \  and  in  this  cafe  the  court  held,  that  the  fpecial  im- 
parlance made  no  difference,  as  it  appeared  thereby  that  he  was 
nxilfemper  paratus, 

[A  tender  muft  therefore  be  pleaded  before  imparlance,  of  the  Tidd'sPr. 
fame  term  with  the  declaration  ;  unlefs  the  declaration  be  deli-  *^'- 
tcrcd  or  filed  fo  late,  that  the  defendant  is  not  obliged  to  plead  to  Barnes)  343. 
it  that  term :  and  then  it  may  be  pleaded  of  courfe  within  the  35i-3ss» 
firft  four  days  inclufive  of  the  next  term ;  or  even  afterwards,  357-  3S9» 
upon  mouon,  as  of  the  preceding  term.j  ■*       ■ 

3.  What  he  is  to  plead  after  a  general  Imparlance* 

After  a  general  imparlance  the  defendant  can  only  plead  in  bar  a  Roll, 
to  the  aftion,  and  cannot  regularly  plead  any  dilatory  plea  in  ^*P-  59* 
abatement  5  as  outlawry,  excommunication,  jointenancy,  mifnomer,  Ja  piea^^ 

W  non-tenure»  abatement 

after  a  gc 

Btxai  impa  lance  is  bad  on  a  general  demurrer.  Buddie  V.  Wilfon,  6  Term  Rep.  369.  It  has  been 
«»&<!cre4  roo  fo  far  as  a  nullity,  that  ibe  plaintiff  m^y  Ggn  judgment  as  for  want  of  a  plea.  Doughty 
▼•  Uftdiet,  4  Term  Rep.  520.  J 

But,  though  outlawry  after  imparlance  cannot  be  pleaded  in  Bro.  Kon* 
abatement,  yet,  if  the  ground  or  caufe  of  a£lion  be  forfeited,  as  it  ^^^^^l*"^' 
^  in  felony,  it  may  be  pleaded  in  bar  after  imparlance  ;  fo,  of  a  L.^Cro.*^ 
<lcbt  certain  and  due  to  the  outlaw,  which  vefts  in  the  king  by  the  Ltiz.  Z03. 
forfeiture,  outlawry  in  the  plaintiff  may  be  pleaded  after  imparl-  aycnt.a8». 
*»cc,  and  the  turning  the  remedy  from  an  adlion  of  debt  to  an  ^      *  '' 
^ion  on  the  cafe  (according  to  the  modern  pra^ice^  to  avoid  the 

'yot.  V,  A  a  law- 


« 


law-vager)  whereby  it  becomes  uncertain  and  founds  only  id 
damages,  fliall  not  diveft  the  king  of  what  he  was  once  lawfulif 
poiTefled  of. 
Do6b  ^   So,  if  one  be  excommunicated  after  the  term  to  which  the 

luiw^iiiT  ^"^P*'^^^"^^  5s,  fuch  excommunication  may  be  pleaded  after  im- 
parlance. 

Jtnk.  130.  That  the  demandant  is  an  alien  may  in  a  real  adion  be  pleaded 
in  bar  after  imparlance,  as  well  as  to  the  writ  before  imparlance. 
Lutw.  aj.  ^  After  a  general  imparlance  (a)  a  feme  cannot  plead  coverture 
la)\n  an  ^^  abatement,  but  may  plead  it  in  bar*:  but  note,  that  if  the  mar- 
afiire  againft  n^ge  was  after  the  caufe  of  a£tion  accrued,  it  muft  be  pleaded  in 
baron  and     abatement. 

IcRie,  the 

icme  tenant  Per  receit  not  allowed  to  imparl.     Dyer,  298.    pi.  z8.  *  It  hath  been  a  common 

pra£Kce  fo  to  plead  (  fui  ju.  If  it  can  be  a  good  bar,  as  plaintifF  may  maintain  another  adlon  againit 
huibaod  and  wife  f 

xLvt,  190.       So,  in  an  a£tion  againft  an  executor,  he  may  plead  that  he  is 
Ltttw.  1178.  jj^^  executor  in  bar  after  imparlance,  but  not  in  abatement. 
sUoii.231.      In  an  a£lion  of  debt,  the  defendant  pleaded  an  attachment  made 
in  London  after  impslrlance,  and  adjudged  ill. 

* 

4.  "What  may  be  pleaded  after  a  fpecial  Imparlance. 

Ktdetkt^U'  It  is  clearly  agreed  that  all  pleas  in  abatement,  unlefs  to  the 
thoriue$/«-  jurifdiftion,  may  be  pleaded  after  a  fpecial  imparlance. 

[Where  the  defendant  pleaded  a  mifnomer  in  abatement  after  an  imparlance^  which  wai  entered  tbui: 
**  And  ^.  B,i  who  waa  arretted  by  the  name  of  ^.  C.y  cornea,  &c/*  the  court  held  this  to  be  tantamoaot 
to  a  fpecial  imparlance.  Brewfter  r.  Capper,  i  Wilf.  i6t.  i  BI.  Rep.  51.  S.C.  But  this  refiilttoon 
liach  been  over-ruled  in  a  later  cafe.    See  Doughty  t.  LafceUea,  4  Term  Rep.  510.] 

aRcU.  Rep.  But  it  hath  been  doubted  whether  privilege  could  be  pleaded 
p^  after  a  fpecial  imparlance,  becaufe  it  is  neither  an  objection  to  the 

aShow.145.  writ,  bill,  or  count :  but  it  feems  to  be  now  fettled  {h)  that  it  majr 
pi.  124-  be  pleaded  after  a  fpecial  imparlance,  inafmuch  as  it  does  not  oofl 
{h)  Hard,  ^jjg  ^ourt  of  their  jurifdiAion,  but  is  a  privilege  which  each  court 
^  ^'  allows  to  the  officers  of  another  to  be  fued  in  their  own  court. 

Lutw.  46.  An  a£lion  of  aflault  and  battery  was  brought  againft  one  of  the 
Ciib.  Hift.  members  of  the  uYiiverfity  of  Cambridge^  and  a  general  imparlance 
10  Mod.^  given  from  one  term  to  another.  The  chancellour  of  the  univerfitf 
125.  Cafe  comes  and  claims  cognizance  of  pleas  by  virtue  of  a  charter  in 
of  ihe  Uni-   Qu^en  ElhsabetFs  time,  whereby  cognitio  placitorum,  with  exdufivc 

verfityof        ^*-'  ,  ....    a  •  '     i*  *       r    1         •  1  iu«r 

Cambridge,  words  non  aitbt^  &c.,  was  given  to  the  court  of  the  vice-chancclJour 
aWiif.406.  to  proceed  fecundum  legem  iff  confuetudinem  uni^yerfitatis^  in  all  caic« 
*•  ^*  where  any  of  the  body  of  that  univerfity  (hould  be  defendant, 

which  charter  was  confirmed  by  aft  of  parliament,  of  which  they 
produced  a  copy;  and  whether  this  claim,  being  made  after  im- 
parlance, fliould  be  received,  was  the  queftion  ?  and  adjudged  that 
it  fliould  not :  and  herein  the  court  held,  that,  though  the  crowfl 
might  grant  conufances,  yet  it  could  not  grant  them  with  powtf 
to  proceed  by  any  other  law  than  the  common  law ;  that  as  it  , 
was  neceiTary  to  plead  this  privilege,  fo  there  was  the  like  necel&tf  ; 

10  ft 


to  plead  it  according  to  the  rules  of  lawj  which  muft  be  before  a 
general  imparlance. 
On  a  plea  to  the  jurifdidiion  on  fpecial  privileges^  it  is  ufual  to  Comb.  ^« 

gut  a  fpecial  imparlance  ;  as  in  the  common  cafe  of  conufance^ 
c,  for  Oxford^  Ice,  but  t\!ey  cannot  imparl  generally. 

5.  In  what  Cafes  the  Conrts  exercife  a  difcretionary  Power  in 

granting  or  refufing  an  Imparlance. 

tt  is  faid,  that  where  the  caufe  is  by  original,  it  is  a  favour  of  Skm.  i«  • 
the  court  whether  they  fliall  have  an  imparlance  or  not.  g|"  *•  *'*' 

Alfo  it  is  faid,  that  on  a  fpecial  capias  in  C\  j?.,  the  defendant  2Show.i45« 
fcall  plead  the  fame  term  (efpecially  if  it  be  an  ifluable  term)  the  f*.'.  ^i*' 
writ  is  returnable,  without  any  imparlance,  becaufe  the  whole  cafe  ^^^    **' 
isfet  forth  in  the  writ ;  and  an  imparlance  being  only  the  better 
to  inform  himfelf  of  the  caufe  of  adlion  in  order  to  his  defence^ 
there  is  no  occafion  for  it  when  he  is  fufficie'ntly  informed  thereof 
ky  the  fpecial  capias* 

Want  of  an  imparlance  where  allowable,  if  prayed,  is  error :  Comb.  jj. 
hmy  if  not  prayed. 

A  fecond  imparlance  was  moved  for  in  a  quo  warranto^  and  faid  Comb.  »• 
to  have  been  granted  in  the  cafe  of  the  city  x  of  London^  but  the 
court  denied  it ;  for  AJlry  faid,  that  by  the  courfe  of  the  court 
tfiey  were  to  have  but  the  common  imparlance  \  and  the  court 
£ud,  that  being  ex  gratia  they  may  grant  or  deny  it  as  they  pleafe. 

If  a  man  plead  by  force  of  an  indenture  which  is  loft,  and  Cro.jac; 
affidavit  made  thereof,  the  party  (hall  be  compelled  by  the  court  f  \'"q.. 
to  fhcw  his  counterpart,  and  he  to  plead  thereto,  otherwife  the  court  would 
tourt  [a)  may  grant  an  imparlance.  not  grant  the 

defendant 
.  jBifflparlance,  though  be  was  fued  upon  a  bond  o(  twenty-eight  years  old»  «nd  could  not  fee  the  bund, 
^Mt  iiid  him  pray  oyer  of  it,  and  plead,  for  the  antiquity  of  the  bond  is  no  caule  of  imparlance,    a  LiU 

It  is  faid  that  no  imparlance  is  allowed  in  a  homine  repkgiando^  3  Salk.  18^ 
tff  in  an  aflife,  unlefs  upon  good  caufe  {hewn^  becaufe  it  isfeJH"  ^J«R»yffl» 
^nmrenudium. 

A.  bound  by  recognizance  to  appear  and  anfwer  to  an  inform-  Saik.  397. 
l^n,  appeared  and  prayed  an  imparlance ;  -the  Attorney-General  g**  3* 
^an  imparlance  is  not  to  be  denied,  but  afked  how  long  he  3.  c.  Thii* 
(uU  be  allowed ;  and  per  cur.  an  imparlance  is  a  reafonable  time  Queen  v. 
to  advifc ;  and  thcfe  have  been  from  one  return-day  to  another,  ^*'^!!/°'* 
fcttt  now  they  are  always  from  one  ternx  to  another  in  the  Crown-  3  Mod  11 1^ 
#ce;bat  by  £(7//,  C.  J.  it  feems  reafonable  that  the  defendant  Qomb.  3. 
ftould  have  the  fame  time  on  fuch  appearance  as  if  he  had«ftood 

St,  and  come  in  upon  attachment  or  capias^  viz.  the  fame  time 
It  the  length  of  the  procefs  .would  take  up,  and  no  more  \  for 
'^hen  he  had  come  in  upon  that,  he  muft  plead  inftantir. 

Heretofore,  when  one  came  in  upon  a  recognizance  or  habeas  6  Mod.  143* 
^ft^Sy  he  was  put  to  plead  inflanter,  which  was  thought  hard,  and  P*^  Northiy 
«&Wefot€nowre4reffed;  ^*^- 

A4  a  tji 


$*uL3»5.  In  in  appeal  of  murder  the  appellajbt  cannot  imparl,  but  the 
^  *^     ^    court  may  adjourn  it  by  a  du!s  daius  tilr  fuch  a  day* 

amendment  t       *  i  t 

defendant  ihall  have  an  in^ptrlance  or  coft^,  at  his  eledtion.  LechilL  v.  Reyoelli  %  Str.  950.— *  In  tBosA 
for  worda  defendant  ihall  have  imparlance,  on  affidavit  of  plaintiff's  being  under  proiecntion  for  die 
offence.  Barnes,  ^24.  If  defendant  is  lunatick  there  ihall 'be  imparlance.  Barnes,  115— It 
Aall  be  granted,  though  writ  returnable  on  firfl  return,  if  declaration  was  not  deliveitd  with  notice  to 

plead.     Barnes,  %%$• If  pUintiiF  has  a  rule  to  file  a  bill  to  'iarrant  proceedings,  he  may  enter  im. 

parlance  on  roll ;  but  if  not  entered  in  time,  he  pays  coils.     J  ^s,  227.<— «— If  notice  of  dediratiaa 

is  fervedon  Suniday,  imparlance  ihall  be  granted.     Barnes9  30^^ If  habeas  corfn  removes  a  c»fe 

from  iheriff*s  court  to  B.  R.  November  6,  and  declaration  is  delivered  November  la,  and  nde  to 
plead  given,  the  court  Vill  not  grant  imparlance.  Wood  v.  Wenman,  i  WilC  1 54.— On  proceri  re- 
turnable the  firil,.fecond,  or  third  return  of  any  term.  If  declaration  is  delivered  within  four  days  be* 
fore  the  end  of  the  term,  defendant  ihall.  plead  without  imparlance.  General  Rule  C.  B.  T*  8G.)* 
%  Wilf.  381.— -Not  in  real  adiions.  Barnes,  2.— ^Notaftcr  a  peremptory  rule  to  plead.  Bsnies,}i5. 
■      Nor  if  notice  to  plead  hu  been  fetved,  though  not  indorfed  00  the  declaration.  Barnes,  i»6,  ^^^^ 


(D)  Of  making  Defence :  And  herein,  of  the  Dif- 
ference between  full  and  half  Defence. 

Co.  tit.  TnEFENCE  comcth  from  the  word  defendo^  fo  called  from  thf 
jay.  b.        XJ  manner  of  pleading,  viz.  venit  to*  de/endit,  and  is  twofold ; 

ly?.  Half  defence^    which    is   venit   iST  deftndit  vim   ist  injur. 

^dlyy  Full  defence,  viz.    venit  to*  defendit  vim   isf  injur*  quan- 

do,  &c« 
Co.  Lit.  '  Defence,  fays  my  Lord  Cote,  is  what  the  defendant  ought  t(^ 

"7-  *>•  make  immediately  after  the  count  or  declaration ;  and  in  real  ac- 
Biownl.'7s!  tions  is  thus,  Et  pr^rdiSl.  B.  veuit  tsf  defendit  jus  fuum^  &c.  It 
*  Defence,  perfonal  actions  it  is  thus,  Et  pradiH.  B.  venit  tsf  defendit  vim  V 
in  Its  true  injuriam  quandoy  &c.  Et  damna  fs*  quicqmd  quod  ipfe  defeniert 
a?dcfincd*by  debet.  By  the  fecond  part  of  the  defence,  U  damna^  &c.  he  affirm* 
Mr.  Juftlce  the  plaintiff  is  able  to  fue  and  recover  damages  on  juft  caufe.  K 
£^n^ifiMnot  ^^^  defendant  pleads  in  difability  of  the  perfon,  he  muft  not  make 
a  juftifica-  this  part  of  the  defence ;  as  by  the  laft  part,  t»/z.  **  and  all  that 
tion,  pro-  «  which  he  ought  to  defend,  wlien  and  where  he  ought,"  £5*f«  he 
*Ii^d"ihkh  affirms  the  jurifdidion  of  the  court ;  and  therefore  this  part  muft 
is  now  its      be  omitted  when  he  pleads  to  the  junfdi<Stion  *• 

popular  lig- 


g;round  of  adtion  \  wnich  affertion  is  afterwards  extended  and  maintained  in  his  p! -  -  . 

jidiculous  to  fuppoie  that  the  defendant  comes  and  defet.di  (or,  in  die  vulvar  acceptation,  jo^',^^)' t: 
force  and  injuiy,  in  one  line,  and  pleads  that  he  is  nat  guilty  of  the  tiefpaft  complAineJ  otV  ^  ^ 
next    VUt  BiacJc.  Com.  3  V.  296.,  &c. 

Co.  Lit  Defence  alfo,  fays  he,  is  fo  neceflary  in  all  cafes,  that  though 

»*7«  b.        the  defendant  appear  and  plead  a  fufficient  bar  without  making 

defence,  judgment  ihall  be  given  againft  him. 
3  Lev.  240.       And  therefore,  where  in  debt  on  an  obligation  the  dcfaio^^' 
Hwipfon      ^gnit  l^  didt,  that  the  plaintiff  was  excommunicated,  Vc.  without 
*\^'  •         making  defence,  i^c,  it  was  adjudged  ill,  and  a  refpondeas  wfi^ 

awarded.  ,    , 

t«tw.  9.  But,  though  this  be  a  general  rule,  and  though  the  vemt\^  *^ 

record  of  the  defendant's  coming  into  court,  and  is  ncccffary 

make  him  a  party  •,  yet  it  hath  been  held,  that  the  d^ftnl  ^f 


V 
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htjur.  were  not  (a)  ufed  in  chufum  f regit  and  aflault^,  and  that  («)  As  tp- 
therefore  the  want  of  them  in  thofc  cafes  is  not  fatal,  though  Pff '  "l^ 

n.  r       r        •  %  r  '  *>      old  Book  of 

ihcwn  for  fpCCial  Caufe.  Entries,  fbl.  5.  13.  30. 

Alfo,  where  a  plea  to  the  jurifd^|£lion  was  offered  in  an  inferior  Vent.  334. 
court,  without  making  defence,  it  y'as  refolved  not  to  be  neceflary 
wbere  the  court  have  no  jurifdi&ion  of  the  matter;  otherwife^ 
where  not  of  the  per/on. 

So,  where  an  attorney  of  C.  B.  was  fued  in  B.  R.  in  aflion  qui  Saik.  30. 
tatHj  for  exerciiing  the  office  of  undcr-liieriff  longer  than  one  g*^**"i'^% 
year,  and  he  venit  bf  didt,  and  pleaded  his  privilege,  and  held  Kirlcham  ▼. 

good  without  defence.  Wheeler,  Ld.  Raym.  27. 

In  eje£kment  the  defendant  venit  V  dicit  that  the  land  is  ancient  Salk.  117. 
demefne,  without  making  defence ;  the  plaintiff  demurred  fpe-  Jj[J^  ^' 
daily ',  and  it  was  refolved  that  the  plaintiff  may  refufe  the  plea  for  Canb.  tM, 
want  of  defence ;  but  that  if  he  rjcceives  the  plea,  he  admits  a  de-  »ai-  S.  c. 
fence;  as,  if  one  pleads  outlawry,  he  ought  to  plead  it  fubpede  *^^^l^ 
/|r//f,  and  if  he  does  not  fo  plead  it,  the  plaintiff  may  refufe  it }  log  a  plea 
bat  if  he  accept  the  plea,  he  (hall  not  demur  for  that  caufe,  for  ^  the  jurif- 
it  is  well  enough  if  he  allow  it.  J^^ith." 

eat  dtfndii  vim  &  hjttrlamy  and  chat  moft  of  the  precedents  were  lb.     3  Le?.  i8z.    Kortk  v.  Hoyle, 
S.  P.  refeWed,  and  (aid,  chat  the  precedents  were  both  ways. 

Defence  is  never  made  in  ^  fdre  facias^  3 1^*  ><>• 

(E)  The  feveral  Kinds  of  Pleas :  And  herein^ 

I.  Of  Fleas  to  the  Jurifdi£lion ;  and  therein, 

I*  To  what  Courts  to  be  pleaded,  and  of  the  Diilerence  between 
a  Plea  to  the  Jurifdi£tion  and  a  Claim  of  Conufance. 

UERE  it  will  be  neceffary   to   obferve,    that  the  courts  of  Giib.Hift, 
Weftminfter  are  the  fuperior  courts  of  the  kingdom,  and  have  ^g***  ***» 
a  fuperintendency  over  all  the  other  courts  by  prohibitions,  if  they  s«e  tit. 
exceed  their  jurifdidion,  or  writs  of  error  and  falfe  judgment,  if  Coura, 
their  proceedings  are  erroneous,  and  have  conufance  of  all  tranfi-  ^^^  t^'' 
tory  a^iions,  except  between  the  fcholars  of  Oxford  and  Cam* 
^ges  and  every  thing  is  fuppofed  to  be  done  within  their  jurif- 
«iiftion,  unlefs  the  contrary  appears ;  but,  on  the  other  hand,  no- 
thing (hall  be  intended  within  the  jurifdiflion  of  an  inferior  court, 
but  what  is  exprefsly  alleged  to  be  fo.     Alfo,  fuch  inferior  courts 
being  bounded  in  their  original  creation  to  caufes  arifing  within  the 
limits  of  their  jurifdi£^ion,  if  a  debtor,  who  has  contra£);ed  a  debt 
wt  of  fuch  limited  jurifdi£lion,  comes  within  it,  yet  they  cannot 
foe  for  fach  debt ;  and  if  any  fuch  a£tion  be  brought,  the  defend- 
ant may  plead  to  the  jurifdiftion.  ^ 

But  there  is  a  diftinaion,  which  is  now  fully  eftablifhed,  between  Sand.  74^ 
rac  counties  palatine  and  other  inferior  courts,  in  this  laft  rcfpe£k ;  pljji"* 
for  a  county  palatine  is  a  general  court  for  all  the  fubje£ls  of  the  ^.  Bell, 
platinatc,  and  not  merely  for  the  caufes  arifing  within  that  pala-  Ciib.  Hm.  ' 

A  a  3  tinatc  j  ^'^'  **^» 

•^  '  J90. 
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^nafe  ;  fo  that  if  a  debtor  goes  frohi  a  foreign  country  into  a  pala* 
tinate,  his  obligations  go  along  with  him  as  much  as  ii,  he  weiit^ 
from  one  kingdom  into  another ;  and  if  it  were  otherwife,  a  pala- 
tinate jurifdiftion  would  be  a  (helter  and  a/y/um  to  debtors,  for  no 
procefs  but  the  fupreme  prerogative  procefs  runs  there ;  and  there- 
fore it  hath  been  determined,  t-^at  though  the  caufe  of  atlion  be  out 
of  the  palatinate^  yet  if  the  party  be  a  fubjed  of  that  palatinate,  as 
he  is  by  coming  into  that  dominion,  that  the  adion  may  be  brought 
againft  him  there. 
4Ce*ii3«        In  all  a£^ions  tranfitory  the  fuperior  courts  have  a  jurifdidlion, 
fid.  X03.      unlcfs  the  plaintiff  by  his  declaration  fliews  that  the  a£lion  accru- 
ed within  a  county  palatine ;  or,  if  it  be  between  the  fcholars  of 
Oxford  and   Cambridge ^  in  which  cafe  the  univerfity  (hall  have 
conufance ;  becaufe  by  their  charter,  confirmed  by  a£^  of  .parlia- 
ment, they  have  jurifdi£lion  over  the  perfons  of  their  fcholars. 
But,  though  an  inferior  court  might  have  determined  it,  yet  the 
fuperior  court,  being  once  poffeiTed  of  the  aflion,  cannot  be  hin- 
dered from  proceeding. 
4Tnft.  %t\.       In  local  a£lions  inferior  courts  have  a  jurifdii^ion  ;   but  here  a 
Boji.Abr.     difference  muft  be  obferved  as  to  the  manner  of  claiming  it;  for 
liard.  509.    ^5  to  the  principal  courts  of  this  kind,  and  into  which  brevia  dormfii 
(tf)  So,  an.   regis  non  curruni,  as  the  (a)  counties  palatine,  they  may  plead  their 
toefM^or     ju"f<l>^ion  whcu  intrenched  upon  by  the  fuperior  courts;  but, 
M6  of  the     where  a  franchife,  either  by  letters  patent  or  prcfcription,  hath  a 
kmg'sma.    privilege  of  holding  pleas  within  their  jurifdiftion  j  if  the  courts 
*kadS*^^  at  Weftminfter  intrench  on  their  privileges,   they  muft  demand 
Jif^e%        conufance ;  that  is,  defire  that  the  caufe  may  be  determined  before 
Pleader,  7.     them,  for  the  defendant  cannot  plead  it  to  the  jurifdiftion.     And 
l/anf.  \o\,    ^^  r^afon  is,  becaufe  when  a  defendant  is  arrefted  by  the  king's 
Tho.».        writ,  within  a  jurifdi£lion  where  the  king*s  writ  doth  not  run,  he 
Raft  419.     js  not  legally  convened,  and  therefore  may  plead  it  tothejurifdic- 
3»c  juhSc-  ^^^^  >  ^^^  ^^  creating  a  new  franchife  does  not  hinder  the  writ 
tion  of  the  '  from  being  made  out  as  before,  nor  the  courts  above  from  having 
ciD^uc         the  fame  jurifdifiion  over  the  caufe,  but  grants  jurifdi&ion  to  the 
Sjnft.  M4.  '^''^  ^^  ^^  liberty  5  and  whenever  the  king's  courts  intrench  on 
But  "Mt       his  jurifdi£lion,  he  may  make  his  claim,  and  demand  that  the  caufe 
Cartb.  1C9.  may  be  determined  before  him. 

for  iC  is  there  fald  to  be  fuch  a  franchife  as  Ely,  and  there  refolved,  that  Ely,  being  00  county  palatiflSf 
but  only  a  royal  franchife,  the  defendant  cannot  plead  to  the  jurifdi£^1on  of  a  fuperior  cooit,  bat  vaak 
demand  conufance*— -fi ut  in  what  cafes,  in  what  mander,  conafance  is  to  be  made,  tfide  V.  %•  lOi- 

Carth.  II.  If  the  plaintiff  in  his  declaration  (hews  that  the  aAion  accrued 
354*  Jn  a  county  palatine,  the  defendant  cannot  take  advantage  of  it  in 

arreft  of  judgment,  nor  can  he  take  advantage  of  it  by  way  of  de- 
murrer, but  muft  plead  to  the  jurifdiflion  of  the  court.  And 
here  note,  that  wherever  the  defendant  can  plead  to  the  jurifdic- 
tion  of  the  courts  at  Wejlminjlery  there,  the  franchife  may  dcnian4 
(onufance,  but  not  vice  verjd* 
Pifch.  Alfo  in  fuch  cafes,  as  the  defendant  may  plead  to  the  Imrifdic- 

5  ^  *• «    tion  of  the;  courts  t)f  Wefiminjlery  leave  muft  be  obtained  ttom  tbe 


Court  lor  that  purpofe  {a)  i  as  was  done  in  an  eje£lnient  brought  J^on  ▼• 
in  B.  R.  for  lands  in  the  county  palatine  of  Lancajler.  A^"Ts* 

(tf)  %Q^  Trin.  3  Ac  4  G.  2.  in  B.  R.  Trufiant  r.  Brocklchurft,  on  the  demife  of  Lady  Lawley;  kari 
was  siven  to  plead  to  the  jurifdi^lon  for  lands  lying  in  Cheihire*     Banuid.  K.  B.  35a.  365. 

As  to  pleading  to  the  jurifdidion  of  an  iilferior  courti  herein  1 10^.2311 
we  mull  again  take  notice,  that  inferior  courts  are  bounded  in  ^*>'*' Abr. 
their  original  creation  to  caufes  arifing  within  fuch  limited  jurif-  ^ 
diflion  \  fo  that  if  an  a£lion  is  brought  on  a  promife  in  a  court 
below,  not  only  the  promife  but  the  confideratinn  mud  be  alleged  Oiib.  Hill* 
to  arife  within  its  jurifdidlionj  for  a  debtor  who  has  contracted  a  ^^  **•  **^ 
debt  does  not,  by  coming  into  the  limits  of  fuch  jurifdi£lion,  give  '  ^* 
fuch  court  authority  to  hold  plea  thereof;  nor  is  it  fufficient  to 
allege  the  caufe  of  action  within  the  jurifdi£lion  of  the  court,  but 
it  muft  be  proved  on  the  trial  \  and  if  the  plaintiiF  proves  a  con- 
Cderation  out  of  the  jurifdidlion,  it  cannot  be  given  in  evidence  \ 
and  if  it  is,  the  defendant's  counfel  may  tender  a  bill  of  excep- 
tions; and  upon  fuch  bill  of  exceptions  the  judgment  will  appear 
to  be  erroneous. 

As,  in  an  action  in  an  inferior  court  for  calling  the  plaintiff  Rayn.  63. 
whore,  by  which  (he  loft  her  marriage,  it  was  adjudged,  that  the  ^''f  9* 
iofs  of  the  marriage  ihould  be  laid  within  the  jurifdiClion,  the  JLlAnd 

words  not  being  adlionable  without  fpecial  damage.  Saifc.4A4. 

pi.  I.  s.p*. 
adjudged,  the  lofa  of  the  marriage  being  held  to  be  the  gift  of  the  adioii* 

So,  if  in  the  marOial's  court  the  plaintiff  declares,  that  in  con-  Ur.50* 
Cderation  the  plaintiff,  at  the  requeft  of  the  defendant,  had  taken  ^'^*  J$* 
pains  to  procure  him  a  leafe  of  an  houfe  in  Holb&rny  the  defend-  j^^^ 
^niapudS*  infra  jur.y  &c.  promifed  to  pay  him  lo/.  isfc.  this  is 
not  fufficient  to  entitle  the  court  to  a  jurifdi&ion,  inafmuch  as  it 
does  not  appear  that  Hali^rn,  where  the  houfe  ftands,  is  withia 
the  jurifdifiion ;  and  the  jury  are  not  only  to  cry  the  promife,  but 
the  confideration  alfo. 

So,  in  an  indebitaiHs  ajfum^t  for  money  for  a  cow  fold,  it  muft  Sid.  87. 
appear  that  the  falc  was  within  the  jurifdidiion ;  for  the  being  in-  ^^-9^ 
debted  there  does  not  necefiarily  imply  that  the  fale  was  there,  for 
be  that  is  indebted  in  one  place  is  fo  in  every  place* 

So,  in  debt  for  rent  upon  a  leafe  made  infra  jar.  of  an  inferior  Ler.  204^ 
court,  it  muft  appear  alfo,  that  the  lands  lie  within  the  jurifdic-  ^^'  '5«« 
tion;  for  if  part  of  the  caufe  arifes  within  the  inferior  jurif-  s.^c!^** 
di£lion,  and  part  without,  the  inferior  court  ought  not  to  hold  Drake  t, 
plea.  B«»«» 

But,  if  that  which  is  only  inducement,  or  matter  of  aggravation,  Sid.  151* 
be  alleged  to  be  out  of  the  inferior  jurifdidiion,  this  will  not  ouft  *^9» 
fttch  irferior  court  of  its  jurifdiQion ;  as,  if  in  the  court  of  H.     *^^^ 
tbe  plaintiff  declares,  that  he  lent  his  horfe  at  H.  for  the  defend- 
ant to  ride  to  J?.,  and  that  the  defendant  affumed  at  H.  to  re- 
deliver him,  this  is  well  enough ;  for  it  is  not  the  riding  but  the 
Tc-dclivcry  which  is  the  caufe  of  the  aflion. 

So,  where  in  cafe  the  plaintiff  declared  in  the  court  oi^Bath  in  Cro.c«& 
^  Smirfa^  that  ke  was  a  taylor,  and  that  be.  ufed  the  f<ad  art  57<^- 

Aa4  farJ^--*5* 


1 


S^  ping  ann  pieatiingtf. 

9.00.  Abr.    for  (cTcral  pcrfons  inhabiting  tarn  infra  civitat.  prgdiB,  quam  attii 

Howdiv.      ^'!fi'^  regnum  ArgHx^  and  the  defendant,  to  fcandalize  him  in  his 

Inritauad.        f^id  art,  faid  thete  words  oF  him.  Thou  haft  Jltle  as  much  ciotk  out 

cfmjfuit  and  clzak  tvlrich  thcu  madeft  for  me  as  did  make  thy  vjtfe  a 

vjaijiccat^  by  which  ^e  loft  his  cuftomers ;  it  was  holden,  that  tlie 

adion  lies  in  that  court,  notwithftanding  the  allegation,  quam  ai'thi 

infra  regrtum  Anglijt^  for  that  is  only  matter  in  aggravation  of 

damages. 

Salk.404«         So,  in  a  writ  of  error  of  a  judgment  in  the  palace-court  in  an 

6A^  1     ^^^^^  ^^  ^^  "^^>  wherein  the  pJaintiff  declared,  that  fuchaday, 

s.c.  Stoii-'  i^  iMiAi  a  pnrifh  in  the  county  of  Middleftx^  he  delivered  to  the 

Dion ▼. Da.    defendant  (being  an  innkeeper)  a  gelding  fafely  to  be  kept  in  his 

J^-  ^  ^^'     inn,  and  that  he  fuffered  him  to  be  taken  out  of  his  (table,  and 

lid  fo  immoderately  that  the  gelding  was  fpoiled  :  it  was  objcfled 

in  error,  that  the  riding  did  not  appear  to  be  within  the  jurifdic- 

tion  of  the  marftial's  court.     But  per  cur. — In  a£lions  in  inferior 

courts  it  is  ntceflary  that  every  part  of  that  which  is  the  gift  of  the 

adion  ihould  appear  to  be  within  their  jurifdiftion  ;  otherwife,  of 

fnch  matters  as  are  inferted  only  for  aggravation  of  damages,  and 

might  be  omitted,  and  yet  the  a£^ion  remain,  as  in  this  cafe  \  and 

therefore  the  judgment  was  afSrmed. 

•  IniU  SS9,      The  defendant,  when  fucd  in  an  inferior  court  for  a  matter  not 

i**^      ,     arifing  within  its  jurifdi£lion,  muft  plead  to  the  iurifdidion; 

JdodTsi.  ^   ^^^  ^  ^^^^  P^^^  ^  refufed,  the  courts  above  will  grant  an  attach* 

ment. 
(«)F.NB.  Alfo,  It  hath  been  (tf)  held,  that  if  the  defendant  admits  the 
♦5t  **•  jurifdiftion  of  fuch  inferior  court,  the  courts  above  may  grant(<)a 
-ly^  '  '*  prohibition;  buf  in  the  cafe  of  (r)  Mendyhe  v.  Stint  it  hath  been 
(^)  Where  adjudged,  that  after  verdift  and  judgment  no  prohibition  lies; 
upQothe       j^^^  jp  jj^jg  ^jjfg  j^  y^f^^  {2t\Ay  that  if  any  matter  appears  in  the  de- 

Weftm.  I.  claration  which  (heweth,  that  the  caufe  of  a£lion  did  not  arifc 
c.  35.  a  pro-  infra  jurifdiSiionemy  a  prohibition  may  be  granted  at  any  time;  fo, 
U^^'rimted*"  ^^'^  fubjcG-matter  of  the  declaration  be  not  proper  for  thejudg- 
«J!  Saik/  mcnt  and  determination  of  that  court ;  or  if  the  defendant,  who 
sot.  pi.  5,  intended  to  plead  to  the  jurifdiftion,  be  prevented  by  any  artifice, 
M*"  Mod  ^"^^1  *^^  attorney's  refufing  to  plead  it,  or,  if  his  plea  be  not  ac- 
»7i,  171.     cepted,  or  be  over-ruled  ;  in  all  thefe  cafes  a  prohibition  will  lie  at 

any  time. 
slAft.  31a.       If  in  the  county-court,  or  other  inferior  court,  they  (hall  divide 
a  debt  of  20/.  into  feveral  plaints,  under  40  j.,  in  fuch  cafe  the 
defendant  may  plead  the  fame  to  the  jurifdidion  of  the  court,  or 
may  have  a  prohibition  to  ftay  that  indireft  fuit. 
Cirth,  it9.       But  it  hath  been  held,  that  no  aAion  will  lie  for  fuing  in  a 
*9^  court  that  hath  no  jurifdiftion  of  the  matter.     [But  quxre."] 

2,  The  Manner  and  Time  of  pleading  to  the  Jurifdi£lion« 

5  Mod  14$,  A  pica  to  the  jurifdiflion  is  not  properly  a  plea  in  abatement, 
'•^*'    ii«      though  io  its  confequence  it  be  fo  ;  and  therefore  is  to  have  its 

N-i'ik-^ioS?'   proper  conciufTon  ;  as,  rejpondere  non  debet,  ox^ficuriacognofeerevelit, 

pi.  y«  and  not  quod  billa  cajfetur; 

—  According 
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According  to  the  order  of  pleading,  the  defendant  mufk  firft  aH.6«3ci« 
plead  to  the  jurifdi£lion  of  the  coUrt»  and  this  he  muft  regularly  J^*^  7* 
do  before  imparlance  $  for  by  craving  leave  to  imparl|  he  fubmits  pi.  ^3^. 
to  the  jurifdictiony  except  where  ancient  demefne  is  pleaded,  Hard.  36$. 
%hich  may  be  done  after  imparlance,  becaufe  the  lord  might  ^*^-46- 
icvcrfc  the  judgment  by  writ  of  difceit  j  and  it  goes  in  bar  of  the  &lZ%o^* 
afiion  itfelf  in  that  court,  becaufe  it  is  coram  nonjudice.  '     Latch.  S|. 

The  defendant  muft  make  (a)  but  half  defence,  for  if  he  makes  Co.  Uu 
&t  full  defence  quandoj  &c.,  he  fubmits  to  the  jurifdi£lion,  the,  ?97'  ^ 
&c,f  being  quando  {jf  ubi  cur.  confideraverit.  Show*.  Rep. 

5S6.    {a)  Where  an  inferior  court  hath  no  jurlfdi^on  of  the  matter,  it  if  not  neceflary  to  make  any 
de^noe  at  all.     Vent.  334.  ' 

The  defendant  muft  plead  in  propria  petfona  (&),  for  he  cannot  6  Mod.  145^ 
plead  by  attorney  without  leave  of  the  cpurt  firft  had,  which  leave  ^"^  ^"*^#v. 
acknowledges  their  jurifdiftion  ;  for  the  attorney  is  an  officer  of  piu  i"!^ 
I^e  court,  and  if  they  put  in  a  plea  by  an  officer  of  the  court,  that  p'iaftrfmm^ 
pica  miift  be  fuppofcd  to  be  put  in  by  leave  of  the  court.  Jfj  ^^'^. 

fitting,  and  oath  rnnft  be  made  of  the  truth  thereof  ;  hot  in  Carth.  402.  It  is  heU,  that  a  plea  to  ilia 
rJBrifdidbo  need  not  be  on-  oath,  as  a  foreign  plea  muft.— —~No  dilatory  plea  without  aifidaTtt* 
4  Aao.  c.  i6*  §  1 1*  [{h)  In  thefe  two  points,  tiz.  that  they  muft  be  pleaded  in  perfon^  and  that  m 
fielding  them,  the  defendant  muft  make  but  ^aj^ defence, 'pleas  to  the  jurifdi^on  diflfer  from  pleas  ift 
akuement ;  for  tbcfe  may  be  pleaded  by  attorney,  and  with  full  defence*  Lotw.  7.  Wheatley  v« 
Cudiaeiibo,  Mich.  15  G.  a.  C.  P.     Thompfon  v.  Stockdale,  Hil.  23  G.  3.  K..  B.] 

He  who  pleads  to  the  jurifdiAion,  ought  by  his  plea  to  give  Doa« 

I  JQTifdi&ion  to  fome  other  court.  P*-  *34* 

j 

\    See  farther  on  this  fubjed,  Vol.  I.  a* 

(F)  Of  Pleas  in  Abatement. 

See  tit.  Abatement,  Vol.  I. 

(G)  Of  Pleas  in  Bar  and  in  Chief:  And  herein^ 

!•  Of  the  General  IfTue,  and  how  formed. 

ISSUE  is  thus  defined  by  my  Lord  Cohe,  a  fingle,  certain,  and  Co.Ut.xa6« 
^  material  point  iffiiing  out  of  the  allegations  and  pleas  of  the 
plaintifF  and  defendant,    confifting  regularly  of  an  affirmative 
and  negative,  to  be  tried  by  twelve  men  \  and  is  either  general  or 
fpecial. 

The  general  iflues  were  contrived  in  fuch  words  as  were  moft  (0  That 
Jffoper  to  deny  the  whole  fa£l  in  the  declaration  ;  as,  in  a  charge  ^'^qJJ*^^** 
of  trefpafs,  the  general  iiTue  is  [c)  not  guilty ;  in  debt,  that  he  owes  to  any  mif. 
aoihing  (rf);  if  the  a£lion  is  grounded  on  a^  fpecialty,  non  eJifaBum^  fcafance 
or  that  it  is  not  his  deed  ;  for  the  debt  being  grounded  on  a  fpe^  Cro.^ir'* 
cialty,  he  admits  the  debt,  unlefs  he  denies  the  deed;  for  the  feal  257. 
continuing,  it  muft  be  diflblved  eo  ligamine  quo  ligatur.  '"j  iviod.  314. 

Skin.  280* 

{^norfiTfisagood  pleato  aa  adion  of  debiforreatj  U  iithe  geoertl  IflKie.    Stt^  to  an  aatonof 

fovcnatif. 


3^1  ipUM  ano  t^iminqn, 

Mdiaftt,  bceauie  it  eonfeflet  the  covenant  to  be  broken^  and  tends  but  in  mitigation  of  daaales.  Wihi 
V«  Theobald,  Cowp.  58S.  Hare  v.  Savile,  i  Brownl.  10.  Nt/  debet  h  alfo  a  good  plea  to  dd>t  for  la 
Hardr.  331.  z  Ld.  Raym.  1503.  Bull.  N.P.  170*]  (</)  Cro.Jac<  377.  sSi-  toanafuriooiW 
Or  iheriff's  bond*  Mtt  efifaiium  cannot  be  pleaded^  bat  muit  be  avoided  by  fpccial  pleading.  Hob*  7! 
&  viV^titkf  Sbetiff  and  Ufury. 

to.  ux.  An  ifluc  being  taken  generally  refcrreth  to  the  count,  and  nt 

126.  a.        f^  ^ji^  ^^j.*^ ;  as,  in  account,  the  writ  chargeth  him  generally  to  b 

his  receiver,  the  count  chargeth  him  fpecially  to  be  his  recdTC 

by  the  hands  of  T.    The  defendant  pleadeth,  that  he  was  dctc 

his  receiver  in  manner  and  form,.^r. ;  this  (hall  refer  to  dl 

count,  fo  as  he  cannot  be  charged  but  by  the  receipt  by  di 

hands  of  T. 

tb.  Ik.  An  iflue  fhall  not  be  taken  on  a  negative  pregnant,  which  ia 

t26«  a.        plieth  another  fufficient  matter ;  but  upon  that  which  is  fingle  an 

fimple,  as  ne  dona  pas  per  lefait  implies  a  gift  by  parol,  and  thert 

fore  the  ifTue  muft  be  z?^  dona  pas  modo  ist  format 

Cd.  Lit.  Some  ifTues  be  good  upon  matter  affirmative  and  negative,  albei 

u\  Of    -  ^^^  affirmative  and  negative  be  not  in  precife  words  («);  as,  in  dcbi 

cehty,  an      ^^^  ^^^^  Upon  a  leafe  for  years,  the  defendant  pleads,  that  dM 

Iffac  may  be  plaintiff  had  nothing  at  the  time  of  the  leafe  made  ^  the  plaintil 

ttir^Sfrma-  f^P^licth,  that  he  was  feifed  in  fee,  bfa  this  is  a  good  iffuc. 

titea.  Co.  Lit.  126.  a.  Bro.  IfTue,  28.  So,  if  iflue  be  tendered  by  an  affirmative^  and  the  otbfl 
join,  jt  is  goody  though  there  was  not  a  negative.  As*  if  an  executor  plead,  mo  affitsy  and  the  piaiotil 
reply,  that  he  purchafed  another  writ,  and  then  he  had  afTets,  and  tender  an  ifluc  thereon,  and  tbedc< 
fendintjoifly  it  is  good.  Aldrich  v.'Welthal,  Cro.  Jac.  5S0.  5S9.  So,  to  debt  upon  bond,  tbcMi 
fendant  pleaded,  durefs  of  imprifonment ;  to  which  the  plaintiff  replied,  that  the  defendant  was  at  \vf^ 
Mild  at  his  own  difpofal,  and  executed  the  bond  of  his  free  will,  and  not  for  fear  of  imprifonmenc,  aal 
Concluded  to  the  country.  To  this  there  was  a  demurrer,  and  judgment  given  for  the  plaintili,  wb'd 
judgment  was  affirmed  in  error.  For  fer  r»rtffM«.-This  is  fuch  an  affirmative  as  implies  a  negiuvC) 
like  the  cafe  of  pleading  in  a  writ  of  right,  where  the  demandant  counts,  that  be  has  more  right  tbn 
the  tenant,  and  the  plea  of  tiie  tenant  is,  that  he  hath  more  right  than  the  demandanL  The  anclof 
fule  of  requiring  an  affirmative  and  negative  hath  been  long  broken  into,  as,  io  the  common  caie  m 
Infancy,  where  formerly  they  not  only  replied  fiiil  a«e,  but  alfo  traverfed  the  infancy,  which  ii  not  O0* 
required.  Sir  T.  Jones,  6*  It  is  enough,  if  the  feoood  affirmative  is  fo  contrary  to  the  firft,  that  the 
firft  cannot  in  any  degree  be  true.  Tomlin  v.  Puriis,  2  Str.  1177.  1  Wilf.  6.  S.  C  Novrver,  ia 
SiT.  ^6.  it  is  faid,  that  where  there  are  two  affirnutives,  one  of  which  implies  a  negative  of  the  odici 
the  iflue  cannot  be  properly  joined  upon  them  without  a  travcrfe.] 

Co*  Ut.  Where  the  iflue  is  joined  of  the  part  of  the  defendant^  the  CDtry 

**  H  *6        ^*  ''  ^^  ^  ponitfefuptr  patriam;  but  if  it  be  of  the  part  of  the 

*^    *  '     *  plaintifTj  tlie  entry  is  et  hoc  petit  quod  inquira/ur  per  patriam* 

Co.  Lit.  There  be  fome  negative  pleas  which  be  iiTues  of  tbemfelveS} 

/?fTbe       whereunto  the  demandant  or  plaintiff  cannot  (3)  reply,  any  more 

nafon  is,      ^^^1^  to  z  general  iffue,  which  is  etpr^diffus  K^ftmiltter ;  as,  if  the 

that  it  would  tenant  do  vouch,  and  the  demandant  counterplead,  that  theron- 

be  inwnve-  ^j^^^  ^j.  ^^^  ^£  j^jg  anceftors  had  any  thing,  ^c.  whereof  he  might 

^o  a  re-    niake  a  feoffment,  he  (hall  conclude,  tt  hoc  petit  quod  inqutratur p^ 

plication,      patrtam  ^  pradiBus  ienens Jitniliter :  fo,  in  a  fine  pleaded  by  the 

t^r^^  t-    ^^^^^^f  ^^•>  ^^^  demandant  may  fay,  quod  partes  finis  nihil  hahte- 

tally  would    rufit,  and  hoc  petit  quod  inquir.  ^  pradi^.  tenens  Jimliteri  and  fo  ifl 

leave  it  too    a  Writ  of  dower,  the  tenant  pleads,  ne  unqutsfelfi  que  dawett  b^ 

^J3?en.  *^^*  conclude,  et  dt  hoc  p<mit  fe/uper  patriam  isf  prmna.peUiU 

live,  and  to  fimiliter. 

reply  any  particular  kind  of  tftate  monld  be  to»  airrov,  and  conlcfiMiitly  launtBHl*  i  '•  "^^^  *^ 

Every 


Pea0  finli  pieatifngiSi  3^3 

ivery  iflbe  conCfts  of  an  (a)  affirmative  and  negative ;  and  an  Co.Ut  |i4^ 
le  being  once  well  tendered  muft  be  accepted,  and  clofcs  the  f^"**  33^. 
leadings.     ^  ,,39. 

Comb.  36.  (tf )  A  diftinAion  was  thus  taken  by  counfel,  viz.  that  where  an  affiriiutive  came  after  « 
[acircy  there,  iffue  ought  not  to  be  joinedi  but  ought  to  be  left  on  the  other  fide  j  but,  where  thf 
irmatiTc  was  firi),  and  the  negative  came  after,  there,  it  ought  to  be  joined.     ButHoit,  Ch.  J.  ifi^ 

had  never  heard  of  this  diitindioo,  and  therefore  give  hue  iictte  regard  to  it.     Carth.  8S. 

r 
I 

^    In  an  audita  querela^  to  avoid  the  eicecution  of  a  recognizance,  Cro.  ^Kf , 
I Ae  plaintiff  fct  forth,  that  it  was  dcfeafanced  upon  payment  of  7'4-5f 
jwers  turns  of  money  at  certain  days,  and  that  he  was  at  the  phiiups^ 
f^ce  appointed  and  tendered  the  money,  and  that  the  defendant  (^)  a  ^o,* 
I  was  not  there  to  receive  it:  the  defendant  pleaded  {b)  proieftatido^  ^^fi^T 
fjiatthc  plaintiff  was  not  there  to  pay  it,  and  that  he  was  there  "he  party 
peady  to  receive  it,  abfque  hocy  that  the  plaintiff  was  ready  to  pay  that  taketh 
|k',  which  being  fpecialiy  demurred  to,  the  court  held  the  plea  Il'r^*^^j^'**, 
i naught;  and  that  there  oeing  an  txprefs  afHrmative  and  negative,  agalnfthiip- 
ttcre  (houtd  have  been  no'traverfe;  for  fo  they  may  traverfe  one  and  ther?- 
ll)on  another  ad  infinitum.  ^  fjjT*^'  ^  ^^ 

■inind  for  a  villeiny  he  is  cnfranchifed  for  ever  §  and  yet  in  fome  fpec'al  cafes,  albeit  the  iflue  be  f99|]4 
'^0(1  him  that  makerh  the  proteftatioo,  yet  he  fliall  take  bcnetit  of  his  proteftation ;  as,  if  a  ni49 
:  cattreth  into  .warranty,  and  f^aketh  by  proteftadon  the  value  of  the  land,  albeit  thepiea  be  found  againjH 
'  bio),  jet  the  proteftation  fliall  ferve  him  for  the  value.     Co.  Lit.  126.  a.* 

I 

I  • 

i     The  reafon  of  joining  iffue  is,  that  the  party  may  come  pre-  Lucas>« 
Bared  to  defend  one  fingle  point ;  which  holds  in  all  cafes,  except  ^5P*99* 
y^  barratry  ;  and  even  m  that  notice  mull  be  given  01  tlie  point  barratry, 
the  profecutoT  intends  to  proceed  on. 

In  an  a£tion  of  falfe  imprifonment,  the  defendant  jtiftifies  by  Raym.  50. 
force  of  a  latitat  out  of  B.  /?.  by  force  of  which  he  took  him  ;  the  K.«b.  laj, 
plaintiff  replies,  that  he  did  it  de  injurid  fud  propria^  &c.     It  was  BmAvv 
iBoved,  that  this  was  naught  after  a  verdict,  and  not  helped  \  but  Waiker.' 
the  court  held  it  well  after  a  verdidl  \  but  that  upon  demurrer  it 
would  be  naught,   as  being   multifarious,  jumbling  matters  of 
tccord  and  matters  of  fad  together. 

An  adion  of  debt  was  brought  upon  a  recovery  in  the  court  of  Le?.  f9|. 
i^onvici;  the  defendant  fhews,  that  the  court  is  holden  by  cuftom  ^'^-  Jo*- 
\  before  other  perfons,  abfque  hoc^  that  the  plaintiff  fuch  a  day  re-  iii^s-'cT* 
I  ^o^ttt^  fecundum  confuetudineniy  &c.,  upon  which  it  was  demurred;  Dring  t. 
j  and  in  defence  of  the  plea  it  was  faid,  that  it  is  not  the  record  ??^J, 
I  Aat  is  put  in  iffoe,  but  the  cuftom  only,  and  that  may  well  be  J;i<,  ^ 
\  travcrfcd;  for  which  were  cited  Hob.pi^^.    Hutt.  20.    i  R.  3.  9.  formSwt^t 
\  But  the  whole  court  held  the  plea  pregnant  and  infufficient  j  for  |^f'|,"J\fl?^** 
I  tchas  made  the  day  parcel  of  the  iffue,  which  he  ought  not  to  and  where* 
Ittvc  done,  but  have  faid  only  (c)  modo  bf  formi;  and  they  held  butwordsof 
!  dearly,  that  the  cuftom  to  hold  courts  might  well  have  been  J^J^^fi'^'* 
tratcrfcd,  if  that  point  had  been  fingly  brought  into  iffue;  but  tobeobierr- 
«cre,  matter  of  record  is  mixed  with  matter  of  faft,  which  is  ill  ed;  whcr^ 
I  <>n  a  general  demurrer  i  and  thereforejudgment  was  given  for  the  J^^jf^  tk 
I  plaintiff.  tothcpoiat 

of  the  writ 
IJ^ioo,  thexe,  wndo  ^fimi  af«  but  worda  of  form ;  but  othcrwiiSs  it  is  where  a  collateral  point  m 
{wdisg  is  travcried^  «*>  if  «  fcogjoaenc  |k  aik|ed  bj  two^  aad  Um  b«  tntvcrfed  mdo  &  firman  and  U 

* bt 


'3^4  W^tBg  anD  pieaufngtr* 

Ve  Ugani  tfce  IMTncnt  of  one,  there,  mejo  &firma  is  material :  fo»  if  a  feoffxnent  be  pleaM  by 
wni  it  be  tiawcrfcd,  «'^«'  i^^r^  fuodfeoffmrit  modo  &  farmS^  upon  this  collateral  ilToe  wni$&  f^rwia  \ 
fe cflestialy  tliat  ajvry  canooc  find  a  feeffmeat  witlM>ut  deed.    Co.  Lit  i8i.  b. 

OoiEitt  T.         [The  plaintifF  declared  upon  two  bills  of  exchange,  and  fere 
J^»         other  promifes :  the  defendant,  as  to  the  two  firft  counts  upon  th< 
sU-RsTn.  ^*^^^  ^^  exchange,  pleaded,  quod  aBio  non  accrevit  infra  fex  anm 
S441.  and  as  to  the  other  counts  non  ajfumpfit  generally.     The  plainui 

replied,  that  upon  fuch  a  day  he  fued  out  tl  latitat ^  which  hec< 
tinued  down  to  the  prefent  declaration,  and  averred,  that  the  cai 
of  a£lion  arofe  witlun  fix  years  before  the  fuing  out  of  the  laiHet\ 
The  defendant  in  his  rejoinder,  protefling  that  there  was  no  fv 
writ  iflfued  as  fet  out  by  the  plaintiff*,  for  plea  faid,  that  after 
fix  years  were  expired^  viz.  fuch  a  day,  the  plaintiff  firft  fued  oi 
a  latitat,  which  he  fet  fortli,  and  tha^  he  appeared  to  it ;  and 
the  plaintiff*  declared  upon  it,    as  above,   and  traverfed  that 
appeared  and  put  in  bail  to  the  writ  mentioned  in  the  replicatk 
and  concluded  with  an  averment.     The  plaintiff^  demurred,  ai 
fiiewed  for  caufe,  that  the  rejoinder  is  contrary  to  the  record 
appearance^  and  a  negative  pregnant.     The  plaintiff*  bad  jad( 
incnt* 
Ci.l4t«  An  iflue  ought  to  be  upon  a  point,  which  may  be  well  tTi( 

Sfti.  ••  Thus,  if  it  be  alleged,  that  a  woman  was  enfiint  by  her  hulband 
the  time  of  his  death,  the  liTue  muft  be,  if  (he  was  enfant^  not 
trifcitit  by  her  huiband,  for  Ji/iatio  non  pate/1  probari.} 

a*  Immaterial  and  informal  Iflues,  and  where  aided. 

rUf  ttt.  Here  the  general  rule  is,  that  where  the  liTue  is  immaterial, 

amM*       verdid  will  not  aid  it  ^    but  where  it  is  only  informal,   it 

"*••         helped. 

Cvrtlu  371.  Ao  immaterial  iflue  is,  where  what  is  immaterially  alleged  b| 
^**  ^**  the  pleadings  is  not  traverfed,  but  an  iflue  taken  on  fuch  a  poir" 
•  Me4. 137.  ^^  ^jii  ^^^  determine  the  merits  of  the  caufe:  an  infornud  iflu 

is>  where  it  is  not  traverfed  in  a  right  manner. 

CWBIIs*         A  verdidl  cannot  help  an  immaterial  iflTue,  becaufe  what  is  al- 

•i7«  leged  in  the  pleadings  is  not  put  in  iflue  *,  or,  if  it  be,  it  is  not 

CaitTl  ri?*  dccifive  between  the  parties,  and  fo  the  vcrdi£i  is  no  good  found* 

tH«U.  Rep.  ation  for  the  judgment ;  and  if  what  is  material  in  the  pleadings 

H7.   Cio.  jj^  jiQ^  pu^  in  iflue,  it  is  not  made  neceflary  to  be  proved  on  that 

J***  5  ^      ^y|jj| ,  jjm  if  i(  be  not  decifivc,  then  what  is  neceflary  to  be  proved 

on  the  trial  will  not  in  all  cafes  be  a  foundation  for  the  judgment; 

for  the  courts  in  thefe  cafes  are  judges  on  what  point  they  ought  to 

go  to  iflue,  fo  as  to  be  a  legal  charge  by  the  plaintiff^,  or  dif- 

charge  by  the  defendant ;  fince  it  is  the  province  of  the  judges  to 

fettle  the  matter  of  law,  and  the  jury  the  matter  of  fad. 

^  tien.  66«       If  the  plaintiff*  declares  upon  a  promife  to  find  the  plaintiff*,  his 

KtrbM  V.      ^{fg  2ind  two  fervants,  with  meat  and  drink  for  three  years,  upon 

tL»an,  105.  rcqucll  |  and  the  defendant  pleads,  that  he  promifed  to  find  the 

I  C.  ilttd.   plaintiff^  and  his  wife  with  meat,  i^c.  ah/aue  hoc,  that  he  promifed  to 

Oodb,  •«.    ^^A  f^c*  for  two  fenrantsi  tfr.,  and  tnt  plaintiflf  rcp^es,  that  he 


.Ad  promife  to  find,  ts^c.  for  three  years  next  following,  &  Ipc 
hetitf  &c.>  and  thereupon  a  yerdi£l  is  found  for  the  plaintiff^  yet 
V  'hall  not  have  judgment ;  for  the  promife  in  the  replication  is 
not  the  fame  with  that  in  the  declaration,  which  was  traverfed  by 
the  defendant ;  and  fo  there  is  no  ifTue  joined|  and  therefore  is  not 
kelped  by  the  ftatuce. 

If  in  debt  on  a  bond  conditioned  for  the  payment  of  105  /.  at  a  Or*.  Jtt. 
certain  day  and  place,  the  defendant  pleads^  that  at  the  day  and  c?fifc-ou 
place  he  f^id  pradiff.  1 00  /.  quasfolvijft  debuit  ftcundum  formam  ^  ^^  Tut^* 
tfeQum  cottditionis ;  and  the  plaintiff  replies,  ^uod  mn  folvtt pr^di^.  Hob.  ii|« 
105/.  &c.,  and  a  verdidi  is  found  quod  mnfolvit  the  faid  105  /.,-  yet  ^"^S^p 
the  plaintiff  (hall  not  have  judgment ;    for  pradUi,  100 /•  (hall  f^ydg^* 
not  be  intended  the  105  A,  and  fo  they  meet  not,  and  there  is 
lio  iflae. 

If  in  a  fit*  fa.  upon  adjudgment  againft  the  adminiftratrix  of  Cm.Ov.79.* 
y.  S.,  the  defendant  pleads,  rfiat  the  faid  J.  S.  made  A  within  93-  0«*k4 
I  age  his  executor,  and  that  adminiftration  durante  minore  atate  of  adjudged  bj 
I  the  faid  B.  was  committed  to  the  defendant,  and  that  fuch  a  day  thrcejudgei 
I  Ac  faid  B.  attained  the  age  of  fevcnteen,  and  then  refufed  to  be  ^^^LjT^ 
i  executor,  tiTr.,  and  that  when  the  faid  JS.  attained  his  faid  age,  tKe  thei««MMM 
defendant  had  fully  adminiftered,  i^c.    and  the  plaintiff  replies,  UToe,  »d 
Aat  at  the  time  the  faid  B.  came  to  his  faid  age  devaflavit  diver/a  S|^JJ^ 
hnOf  &c.,  and  the  defendant  rejoins,  ^od  ipfe  non  devaftavit^  &c.,^  not  aided  by 
I  and  thereupon  iffue  be  joined,  and  found  for  the  defendant;  (he  thefiatitte 
I  Ihall  have  judgment }  for  the  devaftation  muft  be  intended  by  the  HeiJ*?j|^ . 
1^  adminiftratrix,  and  the  plaintiff  (hall  not  avoid  the  verdid^  by  an  uu  RepL 
{  eiception  to  his  own  replication.  5^<  S.  C« 

I      In  trefpafs  the  defendant  pleads  an  accord  between  the  plaintiff  RoU«  R^ 
!  and  J,  S.  of  the  one  part,  and  the  defendant  of  the  other  part  %  ^^' 
I   the  plaintiff  replies,  ^od  non  habetur  talis  concordia  between  the 
;  plaintiff  and  defendant,  quails  the  defendant  had  alleged ;  and  on 
;  ^ue  joined  a  verdift  for  the  plaintiff;  yet  he  (hall  not  have  judg- 
ment; becaufe  the  plaintiff  does  not  traverfe  the  fame  concord 
I   that  is  fet  out  in  the  defendant's  bar,  but  puts  another  concord  in 
iflue,  not  alleged  in  the  defendant's  bar,  between  the  plaintiff  and 
defendant  only,  and  the  court  cannot  be  certain  which  is  proved 
on  the  trial ;  and  though  it  may  be  faii  in  this  cafe,  that  either 
nay  bar  the  a£^iop,  yet  only  one  thing  is  to  be  put  in  iffue ;  and  ' 

if  it  (hould  be  otherwife,  there  would  be  no  correfpondence  be* 
tween  the  probata  and  allegata. 

In  debt  on  a  bond  conditioned  for  the  payment  of  8  /.  on  a  cer-  Cro.Car« 
trin  day,  the  defendant  pleads  payment  on  the  day  in  the  condi-  3>^»3>7- 
tion,  et  de  hoc  potdt fe  fuper  patriam^  isf  pradiB.  the  plaintiff^m/-  Tayiw/* 
^n";  and  found  for  the  plaintiff:  here,  the  defendant  has  clofed  Sid.  190. 
the  iffue  on  the  plaintiff  by  the  hoc ponit  fe fuper patriami  yet  the  ^'^*  ^'^•^ 
defendant  cannot  take  advantage  of  the  informality  of  his  own 
plea,  and  it  is  waived  on  both  (ides  when  they  go  to  iffue  on  thp 
fubltance  of  it. 

But,  if  in  trefpafs  the  defendant  pleads  a  fpecial  juftification,  Sid.}4i. 
»d  the  plaintiff  replies  de  injuridjui  propria  abfque  tali  caufd^  ^'•-  J*^* 

4«C|  though  the  iffue  is  found  for  the  plaintiffj  yet  it  is  wrong  adjudged.' 

4g       "  after 


Btf.BifL    afiet  venlidy  beciafe  the  injurid  fud  prftprld  does  no  more 
4-;.-  ^'I*      affinn  the  declaration,  and  does  not  confefs  or  deny  the  bar ; 

chtfcfore  the  gift  of  the  bar  is  not  put  in  ifTue  at  all^but  rather  ftand^ 
confcfled  by  the  replication  fince  the  caufe  fs  not  traverfed ;  fcHT  fayij 
*  F  *i--^     "*8  *'  ^"^^  ^  injuria  fui  proprii  is  no  more  than  faying^  that  noti 


withftanding  the  caufe  mentioned  in  the  bar  the  defendant  com 
t  p  iK4  to  nittcd  the  injury,  which  the  bar  being  a  fufficient  excufe  canrn 
be  \  but  It  does  not  in  the  leaft  put  the  bar  in  iflue. 


%  0«^  44.  TW  po4tioa  ia  diis  paragraph  Is  too  {enend.-^  There  are  many  cafes  where tBegeetr 

ibc  ■eaccal  tis«erie  is  fuficienc    Many  where  it  is  not. 


^  H^-s.       V  in  an  effia^  for  wares  fold,  the  defendant  pleads  quodtem^ 
^  p9r*  fM,  &c.  he  was  an  infant,  and  the  plaintiff  replies  they  wei 

for  ncccflarics,  fe*  hoc  petit  quod  inquiratur  perpatriam,  &c.,  am 
thereupon  iflue  is  joined,  and  a  verdifl  found  for  the  plaintiiTl 
though  this  traverfe  is  informal,  becaufe  the  plaintifl^  ought  not 
luTC  dofed  the  ifliie,  but  to  have  given  the  defendant  an  opponu^i 
ttty  of  rejoining,  that  there  might  have  been  a  proper  negative  i( 
lus' affirmative;  yet,  fince  the  matter  of  his  replication  is  putii 
iflue,  ^K%•  whether  they  were  neceflaries  or  not,  the  defendantlj 
has  waived  all  objecllons  to  the  form,  and  by  fuch  waiver  it  ap« 
pears  that  he  b  not  any  ways  injured  by  not  rejoining,  and  it.j 
being  found  that  they  were  neceflaries,   the  plaintiff  ought  to: 
preraiL 

CW  V&  In  debt  oo  a  bond  conditioned  for  the  payment  of  60  /.  on  the; 

4^<-'  a jth  of  Jmmt^  the  defendant  pleads  payment  on  the  20th  of  Jwit\ 

Imliwt*^  /V^-»t*iW«iyir?Jw«t  V  effeclum  conditionisj  is^  fur  c<o  iffut  is  joined, 
jind  the  verdict  finds  qucd  mn  folvit  60/.  at  the  20th;  the  plaintifflj 
Ihjdt  not  have  judgment,  for  the  iiTuc  is  dihors  the  matter  of  the 
condition,  and  fo  void,  and  it  might  have  been  paid  the  25th, 
diou^h  it  was  not  paid  the  aotb,  fo  that  it  does  not  appear  the 
condition  was  broken.  But,  where  the  iflue  is  decifive  between, 
the  parties,  though  it  be  not  fo  apt,  yet  this  fliall  be  cured  afur  a 

terdic>. 
tw.  Jit>44»       As,  in  replevin  the  defendant  avows  that  Ellen  Enderby  was 
Y<u«  sv     feifed  in  fee,  and  took  Pigott  to  hufband,  and  had  ifTue  by  him 
ty?!^*       Thomas  s  that  £I/en  and  Thomas  granted  a  rent-charge  for  which 
he  diftraius  \  the  plaintiff  replies,  that  one  Fijher  bein^  feifed  in 
fee  gave  the  land  to  J.  Enderby  in  tail,  who  had  iffue  Ellen:  that 
y»  Enderby  died,  and  Ellen  entered,  and  being  feifed  in  tail  took 
T^gott  to  huiband,  and  had  iffue  Thomas,  who  is  dead,  who  grant- 
ed, i^c.  ab/que  hoc,  that  Ellen  was  feiied  in  fee  i  though  this  was 
an  informal  iffue,  for  the  plaintiff  ought  to  have  traverfed  that 
ThemM  the  grantor  was  feifed  in  fee }  yet  it  is  a  deciCve  iffue,  for 
it  is  allowed  on  both  fides  that  Thomas  was  in  by  defcent  from 
Ellffti  and  if  Ellen  was  feifed  in  fee,  Thomas  was  fo  too,  and^ 
confcqucntly,  had  good  right  to  make  the  grant. 
tC««4^«         If  ^^  dc^^  upon  a  fingle  biU  the  defendant  pleads  payment, 
Ni^h^'i       without  an  acquittance,  and  thereupon  iffue  is  joined,  and  found 
M  w  *  %.    ^^^^  ^^^  plaintiff,  he  (hall  have  judgment;  for  the  payment  widi* 
t  cl'clo.  out  an  acqititunce  is  fid  plea  to  a  fingle  bill)  ^ct,  becaufe  iffue 


r^t 


%as  joined  upon  an  affirmative  and  negative,  an^  verdid:  for  At  £Uc*455» 
plaintiff)  he   fliall    have  judgment:   adjudged   upon   a  writ  of  ^•^* 
error  irt  Camera  Scaccarii^  and  the  firft  judgment  affirmed  ac»  '*^  * 

cordingly. 

In  an  a£lion  of  debt,  if  not  guilty  be  pleaded,  and  there  be  a  Noy^  55, 
vcrdidl  for  the  plaintiff,  it  (hall  be  aided  by  the  ftatute  \  bccaufc  ^'^-  ^'»»» 
being  an  ill  plea,  and  a  falfe  one,  the  plaintiff  ought  to  have  his  '!J]on.  j%^ 

t'udgment,  both  for  the  badnefs  of  the  plea,  and  for  its  falfehood  :  [S(u.  wb*. 
»ut,  if  the  verdiA.  had  been  for  the  defendant,  yet  the  plaintiff  '^'  '^ 
ihould  have  judgment  I  becaufe  the  declaration  is  not  anfwered  ^tSeTgi^U 
by  the  plea.  pica  in  debt 

on  a  penal 
ilatute,  as  for  not  fettlng  out  tithes,  ofury,  &c.  ?     i  Term  Rep.  461*    Upon  a  devaftavit  9gainft 
cxecutorty  not  guilty  may  be  pleaded  as  well  as  nil  dehtnt.     Hid,] 

Soy  if  in  an  affumpftt  the  defendant  pleads  not  guilty,  and  there*  Cro.  Eiis. 
upon  iffue  is  jomed,  and  found  for  the  plaintiff,  he  (hall  have  ^^• 
judgment;  for  though  this  is  an  [a)  improper  iffue  in  this  a£lion,  Brov/n"/' 
yet  becaufe  there  is  a  difceit  alleged,    not  guilty  is  an  anfwer  (^)  wbert 
thereto  &  and  it  is  but  an  iffue  misioined,  which  is  aided  by  the  '"  ^f^^ 

n         .  ,  againftao 

ItatUte*  executor  upon  the  bond  of  his  teftator  the  defendant  pleaded  non  eftfaSumw    Hard.  45^ » 

If  in  debt  againft  A^  as  executor  of  B.  the  defendant  pleads.  Hob.  49* 
that  B*  died  inteftate,  and  that  adminiftration  of  his  goods  was  ^^'j''* 
committed  to  C,  and  the  plaintiff  replies,  that,  before  the  faid  ad-  ^^^x  so/a* 
miniftration  granted,  divers  goods,  ^c.  came  to  the  hands  of  the  iirue>  that 
defendant,  which,  as  executor  to  the  faid  B.  admintflravit  feu  al'iter  f^'^  !^." 
ad  ufum  fuum  proprium  difpofuit  Iff  convertit^  &c.,  and  thereupon  ftip  puffing 
in  the  disjun£bive  iffue  is  joined,  and  found  for  the  plaintiff,  he  or  upon  its 
fliall  have  judgment  {p)  \  for  the  point  in  iffue  is  direfily  found,  [^^j^*/'°"* 
and  fo  it  is  within  the  ftatute ;  and  this  alfo  is  no  improper  iffue ;  r.  isgoo<}. 
for  whether  he  adminiftcred  or  converted  to  his  own  ufe,  both  Hardr.  17, 
mutt  be  as  executor.  [^  ^^^"^^ 

vvere  not  concealed  or  witbholden.     Hardr.  17.     Dyer,  4.3.  b.     Sor  that  he  paid  or  caufed  to  be  paid* 
Hardr.  19.    For  an  ifltie  may  be  upon  a  disjundive^  where  the  words  of  the  di^jundlive  propofition  aif 
.iynoAyinous.] 

If  in  replevin  the  defendant  avows  for  damage-feafant,  and  the  Hob.  uj. 
plaintiff  replies,  that  he  was,  feifed  in  fee  of  a  meffuage  and  cer-  (0  ^^  <n 
tain  land,  and  that  J,  S.  was  feifed  of  another  meffuage  and  land,  obii^tion^^ 
and  that  they  two,  and  all  thofe  whofe  eftate,  Csfr.  had  com-  the  defend* 
mon,  i^c.  in  the  place  where,  t^c.^  and  conveys  to  himfelf  the  "^f  P*"**» 
other  meffuage  and  lands  for  years,  and  fo  juftifies,  ^r«,  and  t^e  of  ufury^^ 
defendant  traverfes  the  prefcription,  and  it  is  found  for  the  plain-  guod  cor^ 
tiff 5  though  the  prefcription  thus  confeffed  for  feveral  is  grofsly  ^^''f-^'S 
faulty,  and  (r)  the  iffue  thereupon  confufed,  yet  after  verdidi  it  was  qu^^irms 
faved  by  the  ftatute*  nrrupterue^ 

^fV^the  ufury 
it  taken  upon  tiotfa,  ^nd  found  for  tht  defendant,  be  fliall  htm  judgment ;  though  this  ifliie  !s  doable, 
tlie  one  part  material,  ao4  the  other  not.  Moor,  574.  pi.  790.  If  in  debt  for  rent  the  defendant 
pleads  ml  bob,  m  tenemnitis,  and  the  plaintiff  replies  fuod,  hab.  honum  &  Jvffidentemftatum^  &C.  but  does 
not  Aew  what  in  particular,  and  thereupon  iflue  is  joined,  and  found  for  the  plaintiff,  he  Iball  hava 
^^'gmtox. ;  for  though  the  iifoe  is  informal,  yet  the  fabfiance  of  the  matter  is  fottod|  vis.  that  he  1)44 
mis^'^f  &(•    Ql»(i F*  QiU|  YcIt.  9»7»   C<<9« Ja«*3ia«  ^ vidt  Buif. ^l« 

If 


l^^  ^lesg  anb  Ipiea&lngiBP^ 

Si..  189.  If  in  an  adion  oi  (a)  covenant  the  plaintiff  afligns  1  breach^  ibm 

wLfioah  *^^  defendant  was  not  feifed  in  fee,  t^Jic  irifregit  converuUnemf  aod^ 
^.Comb.  the  defendant  pleads  mn  infregit  conventioriem :  and  thereupon  iffboi 
(«)So, where  is  joined,  and  a  verdi£l  for  the  plaintiff,  he  fliall  have  judgment  j; 

utci'«Sr  ^^'  ^"^  ^*  ^^^  ^"  informal  iffue. 

and  the  plaintiff'  afligns  the  breach,  that  the  defendant  fuflTered  the  houfes  to  be  ruinous,  &Jie  ms  i««  : 
faravit,  and  the  detcndaht  pleada,  chat  he  did  not  ii&fi'er  them  to  be  rainoui*  Moor,  399*  Cxo*  Eiw*  1 
457*    %  Leon.  xl6. 

Sid.  444.  In  an  a£lion  of  affault  and  battery^  the  defendant  pleads,  that  the 

ftKd»^6  pisiintiff  negle£ied  his  fervice,  per  quod  moderate  cq/ligavit ;  the 
plaintiff  replies,  ^od  non  moderate  ca/ligavit ;  and  the  iflue  was 
found  for  the  plaintiff:  though  this  be  an  informal  traver£e»  being 
rather  a  traverfe  of  the  chaftifement  than  of  the  moderate  manner 
of  doing  it,  and  the  right  traverfe  fhould  have  been  de  injuria  fui  \ 
froprUt  ahfque  tali  caufiy  yet  after  verdict  it  is  good ;  becaufe  tlie  i 
jury  have  afcertained  that  he  did  not  beat  him  moderately. 

if  an  iffue  be  on  a  point  that  is  impoffible  in  fubftance  and  na* 
ture  of  the  thing,  it  is  not  cured  by  the  verdi£l ;  but,  if  it  be  only 
impoflible  in  the  manner  and  form  of  it,  a  verdifk  will  cure  it: 
for  where  the  fubftance  is  impof&ble,  no  verdi£l  can  cure  it,  be«  { 
caufe  it  cannot  make  that  true  which  cannot  polBbly  be  \  but] 
where  it  is  only  impoffible  in  the  manner  of  it,  there,  the  thing.; 
which  is  poffible  may  be  found  to  be  ot  not,  and  the  manner  i 
{i)  Hob.      which  is  impoffible  totally  reje£ted  [b) :  as,  if  an  aAion  of  aiTauk  | 
*"*»  *jr     ^^^  battery  be  brought,  and  the  defendant  juftify  by  conveying  to| 
Ts^ex  v7'   himfelf  an  ^ftate  by  copy  of  a  parcel  of  the  manor  of  C,  whereof  j 
Salter.         Z).  is  feifed,  and  that  the  plaintiff  came  upon  it,  and  that  he  laid ; 
his  hands  molliter;  the  plaintiff  reply,  and  convey  to  himfelf  an, 
eftate  by  copy  of  another  parcel  of  the  manor,  and  that  D^  lord 
of  the   manor,  had  for  himfelf   and  tenants    a   way  over  thC; 
defendant's  piece  of  land ;  iffue  is  joined,  and  verdi£i  for  the  plain* 
tiff;  this  is  a  void  prefcription ;  for  a  copyholder,  being  originally 
but  a  tenant  at  will,  could  not  prefcribe  at  will,  but  in  the  name 
of  the  lord,  for  an  eafement ;  and  for  an  eafement  out  of  the 
manor  he  could  not  prefcribe  in  the  lord's  name,  but  muft  lay  it 
by  cuftom  as  the  iex  loci;  but  being  laid  here  by  way  of  prefcrip- 
tion, it  is  in  its  own  nature  void ;  and  the  verdi£t  could  not  make 
that  which  was  repugnant  to  the  nature  'of  the  tiling  to  be  true  or 
falfe,  and  by  confequence  could  not  help  it. 
Ceo.  Car.  7S.       But,  in  debt  on  a  bond  conditioned  for  the  payment  of  looA 
Jon.  140.      on  3 1  September^  if  defendant  pleads  payment  at  the  day,  and  it  is 
Voy>85.^      found  againft  him,  the  plaintiff  (hall  have  judgment;  becaufe  the 
Piarchafe      payment  is  what  is  material,  and  the  day  is  impoffible  and  alto* 
IF.  Jejon.      gcthcr  idle  and  void ;  for  not  being  paid  before  the  end  of  that 

month  the  obligation  is  abfolute. 
Woolley  V.        [In  an  a£lion  upon  a  contra£b  for  ftock,  which  was  required  by 
Bnfcoe.        5^£j  q{  parliament  to  be  regiftered  before  the  i  ft  of  November  1 72 1 , 
S  Mod!  17*3.  ^he  defendant  pleaded,  that  the  contrail  was  not  regiftered  before 
$•  C.  the  I  ft  of  November  1720,  fecundum  formam  Jiat^\  the  plaintiff  re- 

plied, it  was  regiftered  before  the  ift  oi  November  jj 20,  ficundam 

-     -     -  /. 


f^rmdnjlitt ;  upon  which  they  were  at  iflue,  aiid  the  pkintlfFhad  a* 
Verdid.     Upon  motion  in  arred  of  judgment,  that  this- was  an 
immateria]  iffue,  the  court  held  it  well  enough ;  the  regiftering  of 
the  contra£^  was  the  material  part;  and  the  time  which  was  im- 
pertinently alleged^  may  be  rejefted  as  furplufagc. 

To  debt  upon  bond  the  defendant  p\c2.dcd,  plefie  admini^ravit ;  CoUctv. 
the  plaintiff  replied,  that  the  defendant  had  aiTets' in  his  hands  to*  Hynf™*"* 
fttisfy  the  damages  aforcfaid,  and  thereupon  iflue  was  joined;  and 
the  jury  found  a  verdift  for  the  plaintiff.  It  was  moved  in  arreft 
of  judgment,  that  this  is  an  iaimatcriar  ifliie,  for  it  ought  to  have 
been,  whether  the  defendant  had  fufHcient  to  fatisrfy  the  Mt  and 
damages.  In  anf^er^  it  was  faid,  that  the  word  damages  is  only 
ifurplufage,  and  by  leaving  it  out,  the  iiTue  will  be  a  fenfible,  mate- 
rial ifiiie,  viz.  that  the  defendant  had  fufficient  to  fatisfy,  ^r.;  and 
of  that  opinion  was  the  court.] 

If  in  trefpafs  iffue  is  taken,  that  the  prebendary  of  :/tf.,  and  all  his  Hob.  117. 
predeceffors,  &c.,  had  ufed  time  out  of  mind  to  keep  a  Ihepherd,  tapper  v. 
for  the  better  keeping  together  their  fheep  feeding  in  the  faid  J*^"* 
padure  from  the  fheep  of  r.JLarl  of  S.,  and  the  iffue  is  found  for  the 
^laiatiflF  accordingly  ^  though  it  is  fenfelefs  and  impoflTible  that  the 
fiieep  of  the  prebendary,  (^c.  time  out  of  mind  could  be  kept  from 
the  fheep  of  the  Earl  of  5.,  being  but  one  man's  life,  yet  the 
plainti£F  fhall  have  judgment  *,  for  the  fubdance  of  the  iffue  is  the 
keeping  the  fheep  of  the  prebendary,  Jfl'r.,  and  the  other  part  is    * 
bat  a  confei^uence  thereof^  that  thereby  they  were  kept  from  the 
flieep  of  the  faid  earl. 
!       In  debt  upon  a  bond  againft  an  adminiflrator  brought  in  HsL  Cro  Car.xj. 
I   term  22  Jac.  the  defendant  imparled  ;  and  in  Eqfier  term^i  Car.  u"jjgy  ^* 
I   the  defendant  pleaded  a  judgment  upon  a  bond,  dated  anrto  quinto 
I    regis  nuncy  where  it  fhouid  have  been  regis  Jac,  and  that  he  had 
^   not  aifets  uhra  to  fatisfy  that  judgment;  and  thereupon  the  plain- 
i    tiff  joined  iffue,  that  the  f^iid  recovery  was  by  fraud  and  covin  \ 
and  it  was  found  for  the  plaihtid':  though  it  was  impoffible  there 
could  be  a  bond  imno  quinto  regis  -Caroii^  which  Was   not  then 
come,  yet  the  plaintiff,  having  a  good  declaration,  had  judgment.  ' 

In  covenant  on  a  conveyance  of  lands,  the  vendor  covenants,  Lev.  i^j. 
that  he  was  feifcd  in  fee,  and  affigns  a  breach,  that  he  was  not  ^'^'  *^9« 
feifed  in  fee,  and  fo  had  not  performed  his  covenant;  the  defend-   13.47. s.C. 
ant  pleads,  that  he  had  not  broken  his  covenant  j  and  on  the  iflue  Tnn.  i8. 
lb  joined,  a  verdict  was  for  the  plaintiff:  it  was  moved  in  arreft  of  J'*'*  **    , 

•    J  t  I-  '^   -n-         '  f-.Y-  I  r  tweenWal- 

judgment,  that  this  was  not  any  iflue,  it  conlilting  only  ot  two  fingiiamv. 
negatives,  viz,  that  he  was  not  feifed  in  fiee,  and  fo  had  not  p*ir-  Cwmix, 
formed  his  covenant  on  the  plaintiff's  part,  and  that  he  had  not 
broken  his  covenant  on  the  defendant's  part;  alfo>  that  the  plead- 
ing is  too  general,  for  that  he  ought  to  anfwer  particularly  in  co- 
venant to  the  breach  affigned  ;  and  it  was  faid,  that  though  in 
actions  founded  upon  tort,  the  declaration,  being  fpecial,  may  be 
anfwered  generally,  yet  in  aftions  founded  on  a  co^trafl:,  a  fpe- 
cial declaration  mufl  he  anfwered  fpecially.     The  court  at  firft" 
doubted,  but  afterwards  gave  judgment  for  the  plaintiff;  for  it  is 
an  iffue,  though  argumentative  and  informal }  for  if  he  had  not 
Vol.  Vt  B  b  broken 
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broken  his  covenant  he  was  feifed  in  fee,  and  if  he  was  not  feifed 
in  fee»  he  had  broken  his  covenant ;  that  it  is  not  wholly  imma* 
terial^  and  informal  ifiiies  aic  cured  by  32  &•  8.  c.  30.  after  ver* 
di£lj  though  immaterial  ones  are  not* 

3.  Of  fpecial  Pieas ;  and  therein  of  Ploas  amounting  to  the  Gf- 
neril  Iflue^  and  Hi  Matters  which  may  be  pleaded  or  given  io 
Evidence. 

(«)  pieaA-  The  defendant  b  at  liberty  to  plead  the  general  tflue,  or  trarerfc 

log  chat  any  material  point  of  the  declaration  ^  but  {a)  he  cannot  plead  a 

the^gnieimi  pi^>  ^^^  amounts  to  the  general,  iflue  \  for  pleas  which  amount  to 

Sflue  it  not  the  general  ifltie  are  only  fa£ls  on  which  the  iflue  may  be  turned 

2?***d*'''  *"*  evidence,  and  therefore  arc  not  tflues  of  fad,  to  be  referred  to 

wbea*fuch  ^  court,  biit  matters  of  evidence  to  be  determined  by  a  jury, 

pieait plead-  and  coufcqucntly  not  good  pleas ;  becaufe  they  draw  to  the  exa- 

'^'jl^^^  mination  of  the  court  what  is  proper  to  be  determined  by  a 

of  a  fpecial    jwy 

dcmuntr  fince  sy  EUz.  c.  5.  and  before  It,  of  a  general  one.  10  Co.  95.  a*  The  rea.^n  of  ft^Siog 
the  general  iffae  is  not  for  infufficiency  of  the  plea»  but  not  to  make  long  records  when  there  i«  no 
OCCa6on.  Hob.  127.  A  plea  which  amounts  to  the  general  iflue  is  only  matter  of  form,  RoU.  Rep« 
in  3.  and  therefore  muft  be  fpecially  ikewn  as  caufe  of  demurrer*    Cfo.  Car*  257* 

3Mod.x66.  Where  the  defence  confiils  in  matters  of  law,  there,  the  de- 
fendant may  plead  fpecially ;  but,  where  it  is  purely  fad,  the 
general  iflue  muft  be  pleaded.  And  in  all  a&ions  the  defendant 
may  (hew  any  matter  to  the  court  why  the  a£tion  does  not  lie; 
and  this  being  matter  of  law,  is  proper  to  be  (hewn  to  the  court, 
and  not  to  the  jury ;  for  being  queftions  of  law,  the  judges  are  to 
determine  whether  they  difcharge  or  bar  the  plaintiff's  adion; 
but  fuch  bars  or  matters  produced  by  the  defendant  may  be  tra* 
Terfed  by  the  plaifitiflF,  whether  they  are  true  or  not,  which  fub* 
fequently  draws  them  to  the  examination  of  a  jury. 
5  Mod.  S151.  ,  Whatever  therefore  makes  the  fa£l  complained  of  to  be  lawful, 
aSaik.58a  jg  matter  of  juftificacion,  and  to  be  Ihewn  to  the  court ;  becaufe 
Hob.*  f 74*  ^^  court  are  judges  how  fat  the  fa£^,  if  done,  was  lawfully  done ; 
and  therefore  on  not  guilty  in  trefpafs  the  defendant  cannot  (hew 
a  licence  to  prove  there  was  no  trefpafs  \  becaufe  though  the  li« 
cence  makes  it  no  trefpafs,  yet  he  ifaews  that  licence  to  an  im- 
proper jttrifdi£lion,  viz.  to  the  jury,  who  are  not  proper  judges  of 
the  law. 

So,  if  the  defendant  (hews  a  releafe  of  a  debt  to  a  jury,  it  is  no 
evidence ;  becaufe,  though  the  releafe  maices  it  to,  be  itp  debt,  he 
ihews  it  to  an  improper  jurifdi£l;ion.  But,  though  a  man  ^uft 
fliew  all  matters  to  ^  court  that  confirm  the  faS  complained  of, 
and  difcharge  it,  yet,  ^tre  any  thing  goes  in  denial  of  the  fa£l, 
there,  it  muft  be  given  in  evidence  on  the  general  ifliie ;  becaufe 
whatever  denies  that  caufe  of  complaint  is  matter  proper  to  be  ex- 
hibited to  the  jury,  who  are  judges  whether  the  HGt  was,  or  not ; 
and  therefore  anions  of  trover  ^nAaffiim^tf  which  are  modern 
inventions  to  get  rid  of  the  law-wager|  whifh  laj  in  the  ancient 

1:4  a£Uoa 
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JtCdon  of  debt  and  detinue,  were  fo  formed^  that  almoft  every 
thing  may  be  given  in  evidence  09  the  general  iflue. 

As,  in  trover,  the  plaintiff*  declares  of  the  property  of  the  goods  ^«  title 
and  chattels,  and  that  they  came  by  finding  to  the  defendant ;  J"*'^'/^ 
whatever  matters  are  alleged  that  confefs  property  in  the  plaintiff*, 
will  entitle  him  to  his  damages,  and  whatever  deny  it,  are  on  the 
general  ifiiie;  and  therefore  levying  by  diftrefs,  releafes,  and  the 
like,  which  were  anciently  in  this  adion,  are  now  given  in  evi- 
dence; becaufe  thev  difaffirm  the  property  of  the  plaintiff^  on 
which  his  a£lion  is  rounded. 

So,  in  ajfumpjit^  tKe  a£iion  is  formed  on  a  contra£l,  and  the  V]d»  title 
trefpafs  to  the  plaintiff  is  the  non-performance  of  it }  and  though  Affumpfie. 
Uie  iflae  be  non-ajfumpftt  inftead  of  the  old  iflue  not  guilty,  yet  on  non.a(lVim^ 
this  iflue  every  thing  may  be  given  in  evidence  which  difaiBrms  fit,  the  de- 
tte  contrafl,  for  that  goes  to  the  gift  of  the  a£iion ;  fince  if  there  ^*"^^^  °?y 
be  no  contra£l  to  be  performed  at  the  commencement  of  the  ac-  denae  aa^ 
tion,  there  can  be  no  trefpab  for  the  non-performance  of  it :  and  ufunoas 
therefore  a  releafe  goes  to  the  gift  of  this  a^ion ;  for  it  (hews  there  JJ"*J2f^' 
Was  no  caufe  of  a^ion  at  the  time  thisa£tion  was  commenced ;  for  makes  it  • 
as  in  trover  he  muft;  have  a  right  to  the  thing,  fo  in  ajfum^t  he  muft  ^o'd  pro. 
have  a  right  to  the  thing  declared  on ;  therefore  every  thing  that  ^ntrdr^ 
flicws  the  contra£):  to  be  void,  as,  non-age,  or  more  money  Toft  at  saui,  t  str. 
play  than  the  ftatute  allows,  may  be  given  in  evidence  on  the  ge-  49S.   .And 
nctal  iflue  (a).  I^^'^:^' 

aficQs  the  promife  may  be  given  m  evidence  on  this  plea  :  as,  vfaere  a  feaman  had  fued  tn  the  Admi- 
nkj  court  for  his  wages,  and  had  judgmeat  againft  him  there,  and  afterwards  brought  an  affim^ 
U  iiw,  the  defendant  was  allowed  to  give  the  fentence  in  evidence  on  non^ajfumffit.    %  Str.  7  33*  J 

But  matters  of  law,  whiqh  do  not  go  to  the  gift  of  the  a£lion,.  Carth.  3S7.^ 
bat  to  the  difcharge  of  it,  even  in  thefe  new-framed  a£tions,  are  ^^^.  *7*» 
to  be  pleaded,  as  the  ftatute  of  limitations :  fo,  if  a  lefs  fum  be  ^  * '' 
paid  before  the  time ;  becaufe  that  is  not  a  performance  which 
deftroys  the  being  of  the  a£lion,  but  a  collateral  agreement  that 
deftroys  the  performance  of  it. 

If  matter  be  pleaded  which  amounts  to  the  general  Iflue,  yet,  if  3  Lev.  41* 
there  be  alfo  a  fpecial  matter  of  juftification  joined  in  the  fame 
pica,  the  plea  is  good. 

In  trover  the  defendant  pleaded  a  fale  in  a  market  overt,  and  Cro.  Jac 
thereby  juftified  the  converfion ;  and  ruled  that  a  nihil  didt  (hould  '^5* 
be  entered,  if  he  did  not  plead  the  general  iflue,  for  that  it 
amounted  to  it.     And  in  another  (a)  cafe  in  trover  the  defendant  («)C^Jaa. 
pleaded  another  plea  amounting  to  the  general  iflTue ;  and  the  3'9- 
court  doubted,  whether  they  ihould  compel  him  to  plead  the  ge« 
neral  iflue,  or  award  a  writ  of  inquiry ;  but  refolved  at  laft  to 
award  a  writ  of  inquiry. 

In  an  a£Hon  on  the  cafe  by  a  commoner  for  digging  pifSi  the  de«  Sia.  io6* 
fiendant  juftified,  that  he  was  lord  of  the  foil,  and  digged  for  coals, 
doing  as  little  damage  as  he  could,  and  that  he  left  fufficient  com* 
mon  *,  and  on  demurrer  adjudged  againft  himi  that  it  amounted  to 
the  general  ifitte« 

Bba  la 
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Veot  H9«        In  trefpafs,  if  the  defendant  pleads  property  in  a  ftranger  Of 

c^i?  **    Wn^felf,  it  amounts  to  the  general  iffue  $  otherwifc,  in  replemi 

^^*.    '*      in  which  cafe  it  may  be  pleaded  in  bar  or  abatement.   But,  where  fl 

in  trefpafs  the  plaintiff  declared,  that  the  defendant  broke  his 

clofe,  and  took  qwtdam  avena,  &c.;  the  defendant  pleaded  the 

cattle  were  his  own>  and  that  y.  S.  took  them  from  him,  and  pnt 

them  in  the  plaintiff's  clofe  by  his  affent,  and  that  he  took  themi 

&£'..*  It  was  held  a  good  plea ;  for  the  plaintiff  does  not  dedars 

that  the  property  of  the  goods  is  in  him  *,  and  when  the  defend-* 

ant's  beads  are  taken  from  him  by  wrong,  he  may  juftify  retaking 

theni  wherever  he  finds  them,   i 

Cro.£liz«         Where  the  matter  of  the  plea  confeffes  the  caufe  of  aflion 

S71.    Saik.  ^J^t  avoids  it,  the  defendant  may  plead  fpecially,  though  he  might 

iJ!^Rayro!   ^ave  given  it  in  evidence  •,  otherwifc,  where  the  matter  of  the  pica 

87.  docs  not  avoid  but  deny,  as  in  ajhm^ty  the  ftatutc  of  gaming  may 

Comyns,  4.  j,^  pleaded,  though  it  might  be  given  in  evidence  on  the  general 

5  Mod.  175.  iflue* 

C«rch*  356*  Holt,  318.  pi.  2.    12  Mod.  96* 

Salk.  $94*         In  trefpafs  for  taking  his  horfe,  the  defendant  pleads  that  the 

P^**'  horfe  was  the  horfc  of  J.  5.,  and  that  the  plaintiff  took  and  ira* 

pounded  him,  and  that  he  the  defendant  took  him  by  replevin, 

ilfc, :  this  amounts  to  the  general  iffue,  for  it  does  not  fo  much 

as  admit  a  poffeffion  in  the  plaintiff;  for   the  taking  and   im« 

pounding  gave  him  no  poffeffion,  bccaufe  the  horfe  was  thereby 

in  the  cuftody  of  the  law,  fo  no  colour  of  adion  left  to  the 

plaintiff. 

Salk.  394.         In  ajfum^tt  the  defendant  pleaded  qmd  tpfe  performavit  omnin  ex 

^*' I*  part4  fud  pefformand.;  and  this  was  held  to  amount  to  the  general 

,968.*  *^"^  5  fi^  ^  f°^  ^^  ajfumpfit  is  admitted,  fo  that  this  is  but  a 

difcharge. 
5  Co.  119.         If  a  man  executes  a  deed  by  {a)  durefs  he  cannot  plead  non  ef 
rcfolvcd/)«-  jaElum^  for  it  is  his  deed,  though  he  may  avoid  it  by  fpecial  plead- 
^ln(t*483.    ing,  judgment/  aclio,  &c. 

S.  p.  (a)  In  a  plea  of  ftr  miitas  the  very  manner  of  it,  ai,  whether  for  fear  of  life,  member,  or  im- 
prlfonmeDt,  ought  to  be  fpecially  laid,     yi-ic  K.eb.  5 1 6. 

Colbomer:  [So,  if  the  bond  were  given  for  a  gaming  debt,  the  flatute 
^  SuT*'***.    Ihould  be  pleaded ;  and  the  defendant  in  his  plea  (hould  fet  out 

the  game  played  at,  and  conclude  contra  formam  Jlatuti^  that  the 

court  may  fee  that  it  was  within  the  ftatutc.] 
Hob.  7*.  Upon  an  x^^yxt  feoff avit  vet  non^  the  jury  found  a  feoffment,  but 

rHow'ir  *  covinous  one,  and  the  court  was  of  opinion,  that  upon  this 
(b)  Though  i^uc  ^  covinous  feoffment  was  a  feoffment,  and  that  if  the  party 
the  ftaruies  would  havc  taken  advantage  of  the  covin,  he  ought  to  liavc  done 
Sttj'fff  ^  ^'  '^y  fpecial  pleading.  It  is  there  likcwife  faid,  that  1.  non  eft 
bonds  and  faEium  cahnot  be  pleaded  upon  the  {V)  ftatutc  of  ufury  or  iheriff '• 
ufurioua  bonds,  the  reafon  of  which  is,  that  thefe  things  havc  the  ap- 
J^nncd*^     pearanccs  of  feoffments  and  bonds,  though  they  want  the  va- 

very  ftrong     IJdlty,        4 

terms,  yet  the  bonds  are  void  only  as  to  their  eflkacy  i  for  in  thefe  caies  the  defendant  cannot  plead  urn 

^^/tfffww,  but  muftaToid  them  by  fpecial  pleading.   Dyer,  375.  h.  Cro.£^is«9X5.  Hob.  71.  166. 

It 
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It  i»  GRd  hj  my  Lord  Chief  Judice  ffa/tf  that  all  die  fpecial  6Mt>d.ai8. 

«  eftfaBums^  in  cafe  oi efcrow  and  rafure^  arc  impertinent,  for  tf^?]! 
thereby  the  defendant  brings  all  the  proof  upon  himfelf ;  whereas  cafe  of  an 
if  he  had  pleaded  nan  eft  faSium  generallyi  he  would  turn  the  tfirnw  \  for 
proof  of  whatever  is  neccflary  to  make  it  his  deed  upon   the  jl**^'^"*'' 
plaintiflF*.  hap^dU 

vered  to  another  on  condition  ?  Indeed  in  pleading  an  tjfrv»  fume  are  of  opinion  it  ihould  conclude,  and 
Jfnothii  detd.     yUep^ft, 

In  debt  upon  a  leafe  for  years  the  defendant  may  plead  entry  Vent,  u 
into  part',  upon  which  follows  fufpenfion,  and  it  does  not  amount 
to  the  general  liTue^ 

In  every  a£tion  on  the  cafe  for  a  mifdemefnour  the  defendant  Dyer,  isi« 
may  plead  generally  not  guilty,  or  traverfe  the  point  of  the  writ,  ^^^^  ^ 
as  neforga  pas^  mn  ejecit,  non  rapuity  nen  manutenuit^  fee*  ^' 

But  in  trefpafs  non  depafcit  herbas  is  no  plea,  but  he  ought  to  sftH.6.  37* 
plead  not  guilty,  the  other  being  only  argumentative.  ^^  P'* 

In  dower  the  tenant  pleads,  that  the  hufband  of  the  demandant  40  £.  3. 15. 
was  only  tenant  for  life,  the  remainder  in  tail  to  his  fon ;  and  this  ^**^*  P^ 
was  held  an  ill  plea,  it  amountuig  to  the  general  iffue  n$  ungues  *^^* 
feife  que  doiuer. 

In  debt  againft  an  admini(lrator|  the  defendant  pleads,  that  the  Hob.  isr* 
intcftate  was  indebted  to  him  by  bond  80  /.  and  that  goods  to  that  ^  ^*°^ 
value  fsf  non  ultra  came  to  his^  hands,  which  he  detains  for  his  wainsfonL 
debt ;  and  on  demurrer  it  was  objected,  that  it  amounted  to  the  («)  T^at  it 
general  iffue  oi  plenement  adminifter :  but  the  better  opinion  of  the  ".**^ 
court  was,  that  this  is  no  caufe  of  demurrer,  for  the  plea  is  (j)  fii^than 
fufficient;  ^nd  befides,  it  is  feme  matter  in  law  which  hath  been  pleading  the 
allowed  always  to  be  pleaded  fpecially,  and  not  left  to  a  jury ;  and  gn«f»i«ff«»^ 
the  reafon  of  preffmg  a  general  ifluc  is  not  for  fufficiency  of  the  winch.  19. 
plea,  but  not  to  make  long  records  when  there  is  no  caufe,  which  Cro.  Car. 
is  matter  of  difcretion ;  and  therefore  it  is  to  be  moved  to  the  '57-   Cro. 
court,  and  not  to  be  demurred  upon.  Leai.  i^s. 

Hob  218.    Lfke  point,  ^  viJt  Raym.  S30.     [it  was  holden  in  Plumer  ▼.  Marchant,  3  Burr*  1 3S0.  a$ 
fetdcd,  that  ao  adm'uiiftrator  may  either  plead  a  rataiocr,  or  give  it  in  CTideoce  QUfUni  admwPraviu'^ 

In  an  a£iion  on  the  cafe  by  a  commoner,  the  plaintiff  declared,  sMod.a74. 
that  the  defendant  had  inclofed  the  places  in  which  the  plaintiff  ^^^ 
bad  a  right  of  common,  and  likewife  had  put  his  cattle  in  thofc 
places,  by  which  he  could  not  in  tarn  amplo  ^  beneficiali  ntodo  en* 
joy  the  fame  j  the  defendant  pleaded,  that  he  put  his  cattle  in 
rightfully,  ^nd  that  the  plaintiff  had  common  enough ;  and  on 
demurrer  it  was  held,  that  the  plea  was  the  fame  as  not  guilty^ 
and  therefore  amounted  to  the  general  iffue ;  yet  the  court  like- 
wife  held,  that  for  that  reafon  alone  the  plaintiff  had  no  caufe  of 
demurrer;  for  that  the  defendant  may  well  difclofc  the  matter  of 
law  in  pleading,  which  is  a  much  cheaper  way  than  to  have  a 
fpecial  verdi£k ;  and  that  this  is  on  the  famo^  reafon  of  giving  co- 
lour: but,  if  the  matter,  by  which  the  defendant  juflifies,  be  all 
matter  of  faft,  and  proper  for  the  trial  of  a  jury,  then  the  de^- 
fcodaat  ought  to  plead  the  general  ifluc. 

B  b  3  In 
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Pafch.  In  aflault  and  battery  at  Maidftone  in  com.  Kent^  the  defendant 

?9  Car.  a.     pleads,  that  he  is  pofleffcd  of  a  houfc  in  D.  and  that  the  plain titf 

Nidioiu  T.    ^i^h  another  woman  came  to  his  door,  and  the  other  woman  en« 

Jeamea.        deavourcd  to  turn  him  out  of  poflTeilion,  and  thrufi  him  down, 

and  that  in  his  fall  he  threw  down  the  plaintiff  againft  his  will  and 

fell  upon  her ;  abfque  hoc^  that  he  is  guilty  of  a  battery  at  Maid^ 

(«)  Fofthit ^0ff^  or  any  other  place  ^;v/r<7,  tec.    Plaintiff  demurs,  i/?  (a).  Be- 

lusoroc.     ^^^^^  ^^  defendant  has  traverfcd  the  place  without  alleging  any 

fuch  local  juftification  as  to  make  it  material,     ^dlyf  Bccaufe  the 

plea  amounts  to  the  general  iflue.     Per  cur. — The  juftification,  if 

we  may  call  it  fo,  is  local ;  but  the  plea  does  amount  to  the  ge« 

neral  iflue :  but  we  are  not  bound  to  give  judgment  for  the  plains 

tifE  upon  that,  though  he  do  aflign  it  as  caufe  of  demurrer ;  it  is 

a  difcretioi^ry  thing,   and  we  may  allow  of  a  plea  that  does 

amount  to  the  general  iflue,  if  it  contain  any  thing  that  may  breed 

a  fcruple  in  the  lay  gents ;  and  therefore  they  advifed  the  parties 

to  compound  the  matter. 

5  Mod.  314.       An  actiop  on  the  cafe  was. brought  upon  a  bill  of  exchange,  to 

^'cxtsk!'     ^^^ch  the  defendant  pleaded,  that  after  the  acceptance  of  the  bill 

he  gave  a  bond  in  difcharge  thereof ;  and  upon  demurrer  to  this 

plea  it  was  objeded,  that  it  amounted  to  the  general  iflue ; .  for, 

the  debt  upon  the  bill  being  extinguiflied  by  the  bond,  the  de«' 

fendant  ought  to  have  pleaded  mn-ajfumpftty  and  to  have  given  the 

bond  in  evidence ;  and  the  court  fbemed  to  be  of  that  op'mion ; 

but  by  confent  the  defendant  pleaded  the  general  iflue, 

iP.Wms.         By  the  fl:atute  of  bankrupts  a  liberty  of  pleading  generally  \^ 

»5?.   [yidt  given  to  the  bankrupt,  and  thereby  he  may  avoid  the  hazard  of 

»opt>y^rtf     pleading  j^fnW/;^;  but  then  he  muft  take  upon  himfelf  the  proof 

irol. !•     '    of  his  conformity,  to  the  ftatute  in  every  particular;    or,  if  he 

F-4S*'         thinks  fit  to  plead  the  matter  fpecially,  then  he  muft  (et  forth 

pier©/   '     every  point ;  and  by  it  he  has  this  advantage  againft  the  plaintiff,' 

bankruptcy    that  lie  muft  reply  to  one  particular  only,  upon  which  iflue  muft 

inJreJanJ,     jjg  taken:  but,  where  he  pleads  the  matter  fpecially,  but  does 

tt  lri&\{t    ^^  ^^^  forth  the  whole,  judgment  muft  be  given  againft  him  i 

of  pariia.      for  bv  the  a£l  it  is  fo  to  be  pleaded  as  that  the  whole  merits  may 

■""V!?''     bctned. 

concloding 

to  tbt  CQuotry,  (in  a  mode  iimilar  to  tbat  ghren  by  ftat.  5  G.  2.  c.  30.  §  7.  to  bankrupts  ni  Eitg» 

luui,)  U  bad.     Quin  v.  Keep,  2  H.  Bl.  553.] 

Carth,  380.  In  trefpaf^  for  taking  three  cows  at  Beomtjler  in  Dorfetjbire^  the 
iiiir*'  *^**  defendant  pleaded  fpecially,  that  the  Bifliop  of  Sarum  was  feifed 
Bjrt.  *  in  fee  of  the  hundred  of  Beomifler  in  the  right  of  his  biflioprick^ 
and  that  he  and  all  his  anceftors,  time  out  of  mind,  had  a  hun- 
dred court  of  all  perfonal  aftions  under  40  /.,  and  of  replevin 
within  the  faid  }iuudred  from  three  weeks  to  three  weeks ;  and 
that  the  Bifliop,  and  all  thofe  whofe  eftates^  Is^c.  had  ufed  time  out 
of  mind  by  their  fteward  of  the  faid  hundred,  upon  complaint; 
made,  (5fr,  to  replevy  cattle  unjuftly  taken  at  any  place  withiu 
the  faid  hundred,  and  that  the  Bifliop  had  demifed  the  faid  hun- 
dred unto  Carletofi  Whitlock^  Efq.  for  three  lives,  by  virtue  of 
which  be  was  feifedj  ^c.  and  that  the  plaintiff  and  T.  S^  took 

thofe 
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thoie  cows,  being  the  cows  of  one  E.  G.  at  Biomifier  witlilo  the 
£ud  hundred^  and  impounded  them  there,  and  thereupon  the  faid 
;  E.  G.  complained  to  Henry  Samways^  fteward  of  the  faid  CarUtcn 
'  Wkithck  of  his  hundred  court  aforcfaid,  of  the  unjuft  taking  the 
faid  three  cows ;  and  that  thereupon  the  faid  fteward  made  his 
precept  to  the  bailiff  of  the  faid  hundred,  istc.  to  replery  thoie 
cows ;  by  virtue  whereof  the  defendants  took  them  and  ddiTered 
them  to  the  faid  E.  G.*  On  a  fpecial  demurrer  to  this  plea,  for 
that  it  amounted  to  the  general  ifliie,  it  was  adjudged  that  the 
plea,  in  the  form  it  was  drawn,  did  amount  to  tiie  general  ifTuCf 
for  that  the  defendants  had  not  admitted  bj  their  plea  fo  much 
as  a  pofleOion  of  the  cows  in  the  plaintiff  at  the  time  of  takings 
lie.  for  they  fay  the  cows  were  then  impounded,  which  is  the 
cuftody  of  the  law,  and  not  of  the  partv,  fo  that  die  defendants 
by  their  plea  had  not  given  any  colour  ot  a£lion  whatfoever  to  the 
plaintiff. 

If  there  are  three  or  more  partners,  and  an  aAion  is  brought  Ch«Ii.^)« 
againft  two  of  them,  and  they  plead  the  partnerfhip,  this  amounts  {^^|S|^ 
to  the  general  iffue  *.  other judgei. 

*  The  text  U  equally  erroneous,  as  I  conceive  the  Reporter,  Ctrthew,  to  be,  ao  foch  plea  of  ptftoerflilp 
being  pleaded.  '  The  defendants  pleaded  che  general  iflue  of  not  guilty  |  and  though  fa  Carth.  it  if  (aid 
that  judgnxnt  was  given  for  pUintiff,  yet  Salic,  and  all  the  othei  reporters  of  thii  cafe^  who  are  oomc* 
loiu,  expreftlj  fay,  judgmenc  was  gif en  for  defendants,  bf  icalbo  of  all  the  partners  tot  being  made  de« 
feodaots.  It  was  to  be  fure  arguedthat  fnch  matter  ought  to  have  been  pleaded  in  abateoMnt,  if  defend* 
s«»  me.m  to  taice  ad  vamige  of  ifuch  matter  \  but  tlien  it  was  donbted  whether  it  was  pleadable  In  abate- 
ment,  i^  only  nmoonting  to  the^  general  iflue*  Vidt  %  Salk.  440.— JR^.  B.  This  cafe  in  Carthew  waa 
sgaioft/m#  of  thie  owncn  of  a  (hip,  fet  danuigrs  to  goods.  [It  was  in  form  an  a£|ioa  of  tffimffit^  and 
iti  au'.hjrity  hath  been  denied  in  later  cafes  \  for  it  Inth  been  holdcn^  that  in  sjian^  Igainft  one  papt* 
Bcr,  the  partnerihip  muft  lie  pleaded  in  abatemettt*  and  cannot  bt  ghmi  in  evidence.  Rice  t.  Shute, 
5  Burr.  i6 1 1.  Abbot  v.  Smith,  2  Bl.  Rep.  947.  *  And  the  law  is  the  fame  In  an  adion  on  the  cnflom 
of  die  icaim.  Baddk  v.  Wilifon,  6*Term  R  ep.  369.  In  an  aAion  or  4t6ff9p  that  thoc  are  other  parU 
oers  00c  named  is  no  caofe  of  abatement,  fiar  every  ^arf  is  fefcral.  Mitdidl  ▼.  Tarbatt,  5  Tern 
Rep/ 649.] 

In  many  cafes,  though  a  man  plead  a  thing  which  may  be  given  Sloa*  3^*« 
iQ  evidence,  yet  this  (hall  not  amount  to  a  general  iflue ;  as»  ||^^^ 
where  the  plea  goes  by  way  of  confe(Eon  and  avoidance»  as*  in  tref- 
pafs,  where  the  defendant  acknowledges  the  plaintiflFto  have  a  good 
caafe  of  zStion,  unlefs  for  the  matter  which  the  defendant  has 
pleaSed  in  his  plea  i  in  fuch  cafe  fuch  plea  (hall  not  amount  to  a 
general  iflue. 

In  an  appeal  of  maihem  if  the  defendant  plead  not  guilty,  he  aliift.si^ 
cannot  give  in  evidence  that  it  was  fi  deftndendo^  but  ought  to 
plead  it  by  way  of  juftiiication  in  bar  of  the  aAion. 

In  trefpafs  brought  by  R,  for  breaking  his  dofe  and  beating  his  3 1^*  94* 
fervant,  and  carrying  away  his  goods  j  upon  not  guilty  pleaded  ^•^'•«*^«« 
the  jury  found  this  fpecial  matter,  vis.  that  Siri^.£.,Chancellour 
ot  Etigiand,  was  feifed,  and  leafed  to  the  plaintiff  and  one  ^.^ 
which  jI.  affigned  his  moiety  to  one  C,  by  whofe  command  the 
defendant  entered :  And  it  was  moved  in  arreft,  Ifc.  that  this  te« 
nancy  in  common  betwixt  the  plaintiff  and  him,  in  whofe  right 
the  defendant  jiiftifies,  could  not  be  given  in  evidence  }  fo  it  could 
not  be  found  by  verdi£^,  but  ought  to  have  been  pleaded  fpecially:^ 
but  the  whole  court  was  9^inft  that,  and  held*  that  it  might  be 
giYcn  in  evidence, 

Bb4  In 


Co.  Lit.  47.  In  debt  for  rent,  if  the  leflbr  has  noihing  in  the  land,  thckSec 
b.  In  debt  jj^gy  plead,  that  the  leflbr  mn  dimj/!t,  and  give  in  evidence  the 
defendant      Other  matter. 

may  plead 'fnV  Jtl>€t,  and  give  in  evidence  nil  hahuU  in  ttnementUf  fer  Holty  Ch.  J.  Or  on  Aich  pleaioa^ 
give  evifllon^in  evidence.  Comb.  238.  [Bat  in  fffumfjit  under  the  ftat.  i\  G. a.  for  ufe  and  occopa* 
tion,  nil  bahult  in  Untmenth  is  not  good.     Lewis  v.  WUii^  i  Wiif.  314*] 

Dyer,  92.  a.  In  wafte  the  defendant  may  plead  nul  nvaft  fail,  and  give  the 
P'-  '^  lopping  of  trees  in  evidence. 

Pyr,  276.1.  But,  if  waftc  be  afligned  in  houfeS)  and  the  defendant  plead 
pii^i.  nul  wajly  he  cannot  give  in  evidence  that  the  houfes  were  re- 

paired before  the  a£^ion  brought,  but  ought  to  plead  it  fpecially; 
for  having'once  committed  wade,  he  ought  to  difcharge  himfelt 
by  (hewing  the  fpecial  matter  to  the  court,  vrhich  would  be  a 
good  bar. 
C«rtfi.  356.  ^      In  an  aAion  brought  againfl  Jacob  ^  goldfmitb,  upon  a  bill  of 
I  Mod.  175.  exchange  dravvn  by  the  Lord  Chandois  on  the  faid  Jaco^  for  iia 
pi.  2*      *     guineas,  which  was  accepted  by  him,  the  defendant  pleaded  in 
J.d.  Raym.    bar,  that  after  the  29th. of  SeptemieK  1664,  and  before  the  making 

•  Q^'my^  that  bill  of  exchange,  viz,  on  fuch  a  day,  the  faid  Lord  ChandoU 
pl.4.*  *  and  the  plaintiff  llujpy  played  together  with  dice,  at  a  certain 
5 Mod.  175.  play,  called  Hazard,  upon  tick  and  credit,  without  ready  money,^ 

•  ^2,1  \lz, '  ^"^  that  the  Lord  Chandois  then  and  there  at  one  time  and  meet- 
]pl.  a.'  ing  loft  to  ths  plaintiff  the  fnid  112  guineas  upon  tick,   and  thit 

j2Mod.96.  for  the  fecurity  of  the  payment  of  the  faid  guineas  loll  as  afore- 
Jacob.'  ^'  ^^'^  ^^^  ^^^^  Lord  Chflndoisy  on  the  day  and  year  in  the  declara- 
tion, fffr.  mad?  tl)e  faid  bill  of  exchange,  and  direfted  it  to  the 
defendant,  requcftinj;  him  to  pay,  fcrV-  and  that  the  defendant  did 
accept  of  the  (aid  bill  and  afi'uine  upon  himfelf,  as  the  plaintift' 
had  declared,  quorum  pramijfzrum  pr£ie>:tu  ^^  vigore  JlaUtti  in  ea 
cafu  edit,  t^  provif.^  the  faid  bill  of  exchange  fo  by  him  accepted^ 
and  the  acceptance  thereof,  and  the  promife  of  the  faid  defend- 
ant fo  as  aforefaid  made,  devenerunt  \Sf  fuerutit  W  modoftmt  vaa^, 
to*  nullius  vigoris  in  lege^  t^  /joc,  &c.  'A^o  which  the  plaintiff  de- 
f  snurred,  and  fliewed  for  caufe,  that  it  amounted  to  the  general 

iflue.     Sed per  cur. — The  plea  is  good,  both  as  to  the  matter  and 
.  form,   and  it  does,  not  amount  to  the  general  ilTue ;  and  it  i^ 
not  a  rule,  that  bepaufe  fuch  a  matter  may  be  given  in  evidence, 
therefore  it  ought  not  to  be  pleaded  fpecially  5  for  it  often  hap- 
pens to  be  in  the.ekdtion  of  the  defendant,  either  to  plead  it 
fpecially   or   not,    as  he^  may  be  advifcd  }  as  for  inftance,    the 
pleading  of  a  relcafc,  coverture,  or  infancy,  in  an  ajfumpfit  ia 
certainly  good ;  and  yet  thofe  things  may  be  given  in  evidence 
upon  non»€Jfumpftt  pleaded  :  however^  the  defendant  fometimea 
.  may  not  be  willing  to  put  fuch  matters  of  law  to  the  judgment 
of  the  jury^  or,  perhaps,  may  defign  to  fave  the  cofts  of  a  fpecial 
verdict. 
Satk.  x?^*        In  debt  for  rent,  upon  nil  debet  pleaded,  the  ftatute  of  Kmita* 
P'j' .  tions  may  be  given  in  evidence,  for  the  ftatute  has  made  it  no 

Foil  at         debt  at  the  time  of  the  plea  pleaded,  the  words  of  which  are  in 
liertford       the  prefent  tenfe :  But  in  cafe  on  non-ajfumpjit  the  ftatute  of  limit** 
ations  cannot  be  given  in  evidence,  for  it  fp^^ks  of  a  time  paft| 
and  relates  to  the  time  of  making  the  promife* 

[Whatever 


afi&ses* 
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f Whatever  is  matter  of  inducement  may  be  given  in  evidence  4Visrv. 
.  pn  the  general  iffue :  ftcus^  of  matter  ,of  fubftance.  ^^?- 

t   A  provifb  in  the  fame  a£l  of  parliament,  whereon  an  aftiqn  is  Ihu. 
nroughti  and  the  matter  provided  in  it|  may  be  given  in  evidence 
■Ml  the  general  iifue :  as,  in  an  a£lion  againft  a  parfon  for  mer- 
cbandizlngy  contrary  to  21  //.  8.  r.  13.  which  has  a  provifo  for 
oeceflaries  to  maintain  his  houfehold.     Soi  it  feem$,  that  a  pro- 
vifo in  the  bribery  aft  of  2  G.  2.  r.  24.  that  a  perfon,  who  has 
^n  a  difcoverer,  ihall  ndt  be  an  objeft  of  that  law^^  may  be  taken 
•juivantage  of  under  the  plea  of  nil  Met.'] 
I 

I      4.  Of  iham  Fleas,  and  the  Confcquence  of  falfe  Pleading. 

I 

...  * 

The  pleading  a  fham  plea,  or  fuch  a  one  as  the  party  knows  to 
befalfc,  is  a  great  abufe  of  the  jufliqe  of  the  court;  and  fuch 
pleas  have  not  only  been  fet  afide  with  cofts,  but  the  parties  cen- 
fttred,  and  otherwife  punifbed  according  to  the  difcretion  of  the 
fourt. 
If  it  appears  judicially  to  the  cou^rt,  op  the  defendant's  own  Sand,  jig,, 

,|hcwing,  that  he  hath  pleaded  a  falfe  plea,  this  is  a  good  caufe  ^*'*^  ''• 

.of  demurrer ;  as,  where  the  defendant  brought  an  indenture 
into  court,'  and  pleaded  that  it  contained  no  covenants,  and  on 
iflfpcction  it  appeared  ;o  contain  feveral,  judgment  was  given 
againft  him. 

It  h?ith  been  holden,  that  pleading  a  falfe  plea  is  within  the  lla-  2  Inft.  215* 
tute  of  Wejlm.  I.  C3  Ed.  i.)  c.  29.  which  my  Lord  Coke  fays  was  ^^^^'  *'3* 

'  l&ade  in  affirnaance  of  the  common  law. 

^    If  therefore,  fays  he,  a  ferjeant,  or  an  apprentice  of  the  law,  %ln^.ii%. 
tn  pleading  a  matter  of   fad^  ifluable  for  his  client,  allege  the 
fame  to  be  done  at  a  town  in  fuch  a  cQunty,  where  indeed  he 
imo^eth  there  is  nq  fuch  town,  of  purpofe  to  delay  juftice,  et  a* 

.p^neria  court ^  this  is  a  deceit  within  the  ftatute,  and  hath  been 

.(6hol4cn. 

And  if  the  client  would  have  the  attorney  plead  a  falfe  plea,  2inft.  21$. 
lie  ought  not  to  do  it,  for  he  may  plead  quod  nonfum  veraciter  in-  {^) Though 
matui  {5"  ideo  nullum  refponfurtiy  and  that  (hall  be  entered  in  the  obliged  to 

,roll  to  fave  him  from  damages  in  a  writ  of  deceit ;  and  if  an  at-  be  faithful 

'»torney  ought  not  wittingly  to  plead  a  falfe  plea,  a  fortiori  (a),  a  *^^^ 
fcrjeant  or  apprentice  ought  not  to  do  the  'fame.  not  to  ma. 

VH^tbdr  cauies  in  fuch  a  xmnncr^  as  juftice  ihould  be  delayed  or  truth  fupprelTed.     Vent.  213.  ^ 
HiJe. 

I      la  debt  upon  an  obligation  the  defendant  pleaded  non  eJifaEiunty  Cro.jac.64. 

I  and  afterwards  reliEld  verijic attorn  confefled  the  adion,  and  the  ?,**{*  ^" 

f  judgment  againft  him  was  in  mifericordid  :  it  was  moved,  that  it  •  "he'  €gp%^ 
ihould  be  capiatur*,  becaufe  he  once  denied-  his  deed,  and  fo  furf»^jint 
ought  to  be  fined  to  the  king  ;  and  of  this  opinion  Was  Gawdy ;  "  ^*^^^ 
liutFenner  and  WiUiams  held  otherwife,  becaufe  a  fine  is  not  pay-  other'pro- 

'  able  but  where  he  denies  his  deed,  and  it  is  found  againft  him  virion  made 
•upon  a  falfe  plea,  and  the  jurors  arc  troubled  with  the  trial  there-  J^  ^**" 
■pf  J  there,  -for  troubling  the  king's  courts,  and  for  troubling  the  5  w?&m. 
^   *  country,  «.  »*• 


^ 
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connttj^  and  the  falfity  of  his  plea^  he  (hall  be  fined  and  nuQ? 

foiled ;  but  when  it  is  not  found  againft  him»  bat  he  rrlinqniftiij^ 

his  plea,  he  (hall  only  \}fi  ameirced|  and  apcordin^ly  the  ji 

waa  affirmed. 

po.  Lit«  In  dower  if  the  tenant  pleads  noii*temirr  for  part,  aod 

'|66.  «•        of  charters  for  the  refidue,  and  thefe  pleas  are  towd  a|aiii(i 

tenant,  the  demandant  ihall  recover  damages  for  all  the  t 

from  the  death  of  her  hufband,  without  any  de&lcadoo^ 

which  xeafon  the  tenant  ought  to  be  caref^  that  he  does  not 

a  falfe  plea. 

pyer,t}s.        If  an  t)bKgation  be  made  to  pay  money  at  a  certain  dajidj 

l)oa.  place,  payment  before  the  d;|y  and  at  anotner  place  b  a  good  (ttr| 

tlifii^'hond  charge:  yet  in  pleadings  if  the  defendant  fays,  ^t  he  paid H 

bcondittoo-  fhc  fame  day  and  place,  according  to, the  obligation,  the iffue iri| 

•A  to  pay      be  found  againft  him  unlefi;  the  jjxrj  help  him,  whi^  thty  aff 

r!vme^t°^*  pot  obliged  to  do,  his  plea  not  bemg  in  ftri&neis  true  ♦. 

before  the  day,  fiiL  fuch  a  da;|r  >•  good.  Anon.  T.  3  0. 3.  4  WUf.  173 — 1— *If  awi^  "VTS 
Mt  or  btfort  fuch  a  day,  and  is  paid  bcibie^  it  ibottU|  be  pleaded  pud  at'fucb  precedent  day  i  md  pbuuV 
Biay  reply,  not  paid  that  day,  nor  beforcj  nor  afccr. '  Fletcher  v.  HeaaingCQ^,  ^.  }3  G.  s.  %  Burr*  944* 

Ce.Ut.366.  |n  a  formedon,  if  the  tenant  pleads  warranty  and  afTeti  der 
PdA.  fi.  fcended,  and  the  demandant  takes  iflue  thereon,  and  the  iffuc  i| 
^  ^  found  for  the  demandant  that  aflets  did  not  defcend,  and  tbefOsj 

upon  the  demandant  recovers ;  in  this  cafe,  although  afiets  afttl| 
Virards  dafeend,  yet  the  tenant  (hall  never  have  a  J^e  facias  cf 
the  fame  judgment ;  for  fiy  his  falfe  plea  he  haw  loft  the  liaf 
nefit  of  the  ftatute  of  Gbuce/ler,  and  of  the  ftatute  4t  fMr  kf 

this  point.  ^  .  'jk 

pod.  pi  If  an  heir  at  law  pleads  runs  per  dtfient^  which  is  foipid  agaiflf 

iSi.  vid^  him,  there  (liall  be  a  general  judgment  of  his  body  and  other  kurfl 
ind^An!'      and  goods,  becaufe  of  his  falfe  plea.  ! 

Cio.  Car.  In  a  writ  of  annuity  againft  one  as  heir  to  his  anecftoT  Ae^ 

43^  fendant  pleaded,  non  efl  faElum  patrisjui^  and  found  agai^  W»l 

whereupon  it  was  moved  that  the  execution  ought  to  be  awaidM| 
of  his  proper  lands,  and  of  his  lands  defcended,  becaufe  he  bi 
pleaded  a  falfe  plea :  But  ptr  «/r.—- The  denying  the  deed  to 
his  father's  was  not  a  falfe  plea  in  his  cogniaanc*  ;  and  altf""" 
it  were  falfe,  yet  being  charged  in  refpe^l  of  his  anceftor's 
the  land  of  his  anceftor  (hall  only  be  taken  in  ezecutioni  for 
is  the  caufe  of  his  charge. 

(H)  Travcrfe  :  And  herein^ 

!•  The  Nature  thenof. 

Doa.  p!.       A  Traverfe  is  the  denial  of  fome  material  point  alleged  in 
344.  a Lii.  XX  pleadings,  and  which,  if  properly  taken,  clofes  f  the  iffo 
Cofui\^8a.  I^  "^^y  ^  ^^^^  to  the  declaration,  bar,  replication,  lie. ;  a 
YeW.  I9S-    therefore,  if  properly  taken  to  the  declaration,  it  dtftroys  u 
t '« ."»°*    plaintiff's  a£tion  \  and  if  to  the  bar,  it  dcftroys  what  is  feid  in  aTO« 


Qf  the  a€tbdi  and 'if  tb  the  WtVicitiidb,  Mrhat  was  faid  in  natdofi^ 
Mancetothetir.   '  '^'^L 

^  oQert  tAe 

fi  an4  if  the  traverfe  if  maeerial,  t^uc  mult  be  taken  tnereon  By  JCbe  adverfe  jartjr :  a  tr^vtrfe*  propedv 

called,  bciag  by  tf^'  h^c^or  wrhoat  that,  that,  ftc.,  and  coocludeli  i^th  A>enAcati(Ai.  T|)e'aucb« 

iy  bercy  perhaps,  menx  a  general '  kverfe,  or  a  pbficive  denial  of  eke  moft  mt^ial  faA  aUeged  or  pletde^ 

the  oppofice  party  ;  in  which  e«    AY^  party  fo  denying^  cqnUii^  to  the  country ;  but  the  coamott 

ceptation  ciif  the  term  is,  where  iflue  Is  offered  ^  the  aboTe-xDentioaed  fbrm»  the  pasty  ^^oo^adiog  wicti 

tnii6catioa.----»N.  ff.  A  general  travcrretfiy<fiM /«/{  mm/Si  co&dudes  to  the  country. 

I  ... 

But,  for  ib^  better  Y^nflcrit^n^ling  the  nature  o(  a  trayerfe,  w^ 
»1I  in  the  firtl  place  ihftrt  fome  general  rules  that  have  been  laid 

>wn  herein.     *^  - 

Andi  firfty  it  is  l^d  down,  that  where  a  matter  is  exprefsly  ^6H.t.t^ 
leaded  in  the  affirmative,  which  is  expx^hlj  denied  by  the  other  ^^o*  £>><• 
itrty,  there,  a  traverfe  is  needlefs  i  k^^ute  in  fuch  cafe  a  fuffi*  V2!  ^^ 

lent  iflue  is  jomed.  faine  rule, 

^cat.  101  Tfame  r«k  Ui4  ^own }  tad  that  if  it  were  othnwifc,  lihey  migi|t  traverfe  ooe  upon  another  ji 


As,  where  in  audita  querfla,  to  avoid  the  execution  of  a  recog*  Cro.  ETis* 
flizance,  the  plaintiiF  fet  forth  that  it  was  defeafanced  upon  the  m'J* 
^f ment  of  divers  funis  of  money  at  certain  days,  and  that  he  puuipl* 
jras  at  the  place  appointed)  and  tendered  the  money,  and  that 
fic  defendant  was  not  the^e  to  receive  it ;  the  defendant  pleaded 
Jnieftando^  that  the  plaintiff  was  not  there  to  pay  it ;  and  that  he 
%as  there  ready  to  receive  it,  ahfque  hoc,  that  the  plaintiff  was 
'leadjr  to  pay  it,  whidi  being  fpecially  demurred  to,  the  court  held 
rfbe  plea  naught ;  and  that  there  being  an  exprefs  affirmative  and 
^B^ative,-  there  fhould  have  been  no  traverfe. 

\  So,  if  in  an  affife  the  defendant  pleads  a  feoffment  by  a  (tranger,  2  Ron. 
Mi^  he  avers  to  be  abfolute  and  without  any  condition,  and  the  ^'  35* 
I'baintiff  replies  that  it  was  on  condition,  this  is  fufficient  without  ^l,  *^'* 
tajr  further  traverfe. 
But  diis  mlcy  that  there  (hall  be  no  traverfe  where  the  matter  5H.  7. 5,^ 
tdby  one  party  is  exprefsly  denied  by  the  other,  muft  be  un-  J^"'-  **!• 
ood  of  thofe  cafes  where  the  denial  makes  a  complete  iffue ;         '  '^* 
though  the  matter  contradids,  that  is  not  lufficient  without 
apt  iflue  is  formed  upon  an  affirmative  and  negative  \  as,  wher^  ^SU^is 
death  of  a  man  is  pofitivcly  alleged  on  one  part,  and  his  life  ^^^\^ 
[  the  other  party,  here  the  death  ought  to  be  traverfed  *,  other*  conclude  to 
>ife  ho  iffue  is  joined.  thecooatryf 

A  traverfe  therefore  feems  to  be  properly  taken  when  the  ad-  Hcb.  103-4, 
▼erfe  party  to  the  declaration,  plea,  replication, '  £5"^?.  forfaking  (*^  '^^ 
^  general  iffue  fets  up  a  title  for  himfelf,  or  fets  forth  a  parti-  fotbatwith« 
cular  fpecification  of  his  cafe,  with  a  juftification  thereof,  ^V.  out  that, 
I  ^th  a  traverfe  {a\  ahfque  hoc^  or  denial  of  the  matter  alleged  by  *^'  ^^J^^ 
the  adverfe  party,  or  that  the  fame  is  true  in  that  {b)  manner  and  of  atra.  ' 
form  he  hath  alleged  \  and  fuch  fpecification  is  called  an  [c)  in-  Yerfe. 
;  Jnccment  to  the  traverfe.  ^  a  sjk"^ 

■9^*  Ld.  Raym.  349.  (^)  Where  the  wotdt  mai/a  ^  forwti  are  only  words  of  form  and  not  of  fub- 
.mtce,  and  the  diverfities  thettiji,  n/idt  Co.  Lit*  281.  Dod.  pi.  344  (c)  Such  inducement  is  faid  to 
V*  the  ftcwing  of  ctoft  mauer  contrasy  10  the  ailegation  of  the  adveife  party,  Dyer,  365.  pi.  33. 

Hence 
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Sfdt  ioi«         Hence  it  is  faid  to  be  a  rule,  that  when  any  thing  pleaded  fpe^ 

cially  by  the  defendant,  is  dxTe&ly  contiary  to  the  matter  in  the 
'   declaration,  fuch  plea  is  not  good  without  a  traverfe }  yet  it  is  in 

the  cle^ion  of  the  other  party  tp  waiv^  tne  advantage  thereof,  or 

demur  thereupon.  ^ 

Cn>.Car.  The  inducement  to  the* traverfe  iught  to  be  (a)  fufficient  is 
"33*'      .    matter. 

{a)  Alio,  It 

is  iaid  to  be  a  rule,  that  nothbg  can  b«  an  inducement  to  a  trarerfe  hut  fuch  a  thing  at  it  traveriaUe. 
sLeon.  32.^rManwood.  [In  general,  the  bducement  to  a  traverfe  cannot  be  traverfed  i  it  ought, 
liowever,  to  be  fuch,  as,  if  trne,  will  defeat  the  title  of  the  other  ^irty  j  otherwife  it  axnounu  to  anegatifi 
|regnant    iVr  Parker,  C.B.  Park,  131.] 

3  Mod  320.  A  traverfe  ought  not  to  be  taken  but  where  the  thing  traverfed 
iJit.^'^     is  (*)  ifluable. 

law  cannot  be  traverfed,  Yelv.  200.'  nor  where  part  it  matter  of  law,  and  part  matter  of  fad.  2  Mod.  55. 
£Hancc,  in  an  Information  in  nature  of  a  quo  warranto,  the  defendant  made  title  under  the  conftitutiontf 
.Honiton,  and  then  traverfed  the  ufurpation :  the  Attorney-General,  without  taking  any  notice  of  the  tide, 
joined  iflue  on  the  traverfe ;  and  it  was  hofden  to  be  ill,  becaufe  the  ufer  being  admitted  by  the  defend- 
ant's making  title,  the  ufurpation  wat  a  matter  of  law,  not  to  be  fent  to  a  j^ry.  Rex  v.  Blagdon,  Pafch. 
Y  Geo.  cited  in  z  Str.  842.— But  matter  of  law  conneAed  with  h€t  is  clearly  traver^ble  j  as  feifin  in  fee, 
or  in  tail,  Ewer  y.  Moile,  Yelv.  140.  f^nony.  Raft.  Enlr.  532'  a.  right  of  a  county  to  repair  a  bridgf, 
.  a  Lev.  I  iz«  right  to  ptefent  to  a  church.  G^^Qcera'  Coippanv  v.  Archl>iihop  of  Canterbury,  3  WilC  234. 
2  BK  Rep.  770.] 

Cro.  Jac.  And  therefore,  where  in  ejeflmem  upon  a  leafe  niTuic  by  £.  J^ 

**i   Bcdai  ^^^  defendant  pleaded,  that  before  E.  J.  had  ^ny  thing  to  do,  ^c 

▼.VuUi^  -M.J,  was  fcifed  in  fee,  after  whofe  death  the  land  defcended  to 

[In  this  his  heir,  and  that  £.  entered  and  was  feifed  by  abatement ;  the 

corfin'^to  ■P^*^"'*''^  replied,  and  confeffed  the  fcifin  of  Jf.,  but  faid,  that  he 

Yeverton,  dcvifed  it  in  fee  to  £,  J,  who  entered  v  at/gas  hoCi  that  jB,  J*  was 

the  coucc  feifed  by  abatement ;  upon  demurrer,  this  was  held  to  be  an  ill 

the  trawfc  ^^averfe  i  for  the  plaintiff  had  confeffed   the  feign  of  M.   and 

ought  to  avoided  it  by  the  devife,  and  therefore  ought  not  to  have  txir 

purfue  the  verfed  the  abatement  •,  for  having  derived  a  good  title  by  the  de- 

Jf  tiirpiet  ^*^^  ^^  *^^  Icffor,  it  is  an  argument  that  he  entered  lawfully,  and 

traverfed.  it  was  that  alone  tha{  was  iffuable,  and  not  the  abatenient  \  there- 

Though  fore  it  was  ill  to  traverfe  that,  becaufe  it  n>uft  never  be  taken, 

mjl^'t^''  but  where  the  thing  traverfed  is  iffuable. 

ftrift,  and  it  may  be  not  neceifary  to  follow  the  very  words  of  the  plea  \  yet,moft  certainly  t)ie  travoie 
muft  be  adidtm,  it  mull  be  the  fame  with  the  plea  in  cffe^  and  fubflancej  thus,  where  in  trefpafs^a 
plea  alleged  the  injury  to  be  in  confequrnce  of  cutting  a  beam,  the  leplication,  travufing  its  beiqg 
previous,  wat  adjudged  ilL     Humphreys  v.  Churchman,   Ca.  temp*  Hardw.  289.] 

0 

(e)  1  Sand.        The  travcrfe  is  regularly  to  be  taken  to  the  (r)  moft  material 
Koii^R        P°^"^  alleged  by  the  other  party,  and  is  not  to  be  (d)  multifarious, 
•  235.  ^^^  ^o  3  O^gJ^  point. 

&  vide  infra*     [d)  3  Lev.  40,  41. 

Hard.  317.  But  any  part  of  what  the  defendant  (i?)  makes  his  title  is  trj- 
dcfe^jdan*t  "^^^^^^^^  >  as,  if  in  trefpafs  the  defendant  allege  a  fcifin  in  fee  in 
cMnVtra-  J*  S.,  and  a  demife  to  himfelf ;  the  pla'rntiff  may  traverie  eith^ 
verfe  a  mat-  the  fcifin  in  fee,  or  the  demife,  at  his  ele£lion. 

ter  not  al- 
leged  in   the  deelara'.ion.     2  Vent.  79.      2  Lutw.  1 560.  1480.     But,  if  the  plaindff  affiga  fivoal 

b.cadic5,  the  defendant  may  traverfe  any  of  them.     Salk.  j  38. 

Alio. 
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AMr,  ^en  tbe  defendant  traverfeth  any  part  of  the  plaintiff '8t  VaagH.  a. 
nt  or  declaration -in  a  quare  impedit^  it  ought  to  be  (bch  part  as 
incooGftent  with  the  defendant's  title^  and. being  found^againfr 
piaintiflrj  abfohitely  deftroys  his  tide  ;  if  it  do  not  fo,  however 
confiftent  it  be  with  the  defendant's  title,  the  ttavcrfe  is  not 
j^eil  taken. 
It  is  laid  down  as  a  general  rule  in  all  the  books  which  fpeak  of  But  for  tli^ 
matter,  that  there  cannot  be  a  traverfe  upon  a  traverfe,  that  "cepiiont 
hkadings  and  proceedings  may  not  be  endlefs ;  for  if  that  Were  rai  ruie^"^ 
Ifermitted,  each  patty  might  go  oh  traverfing  ad  injinitum^  .  vidt  irfrg* 

'    An  iflue  joined  upon  an  abfque  hoc  ought  to  have  an  {a)  affirm-  C0.Lit.126. 

^TC  after  It,  (5«)Salk.4. 

i  .pi.  10. 

[S«  P.  adnoittBd  to  be  the  gcoenl  rule ;  but  the  court  fieeoied  to  tfaink^  that  where  an  ahffue  bcc  comprifea 
Ac  whole  matter  generally,  u  ^hfyue  tali  caujay  it  may  conclude  &  de  hot  ponit  fe  fuper  fatrUm  \  but 
Where  it  only  traverfes  a  particular  matter,  as  ah/qne  tak  warranto^  &c.  it  ought  to  be  averred.  7  Mod^ 
5«  L.  P.  [Although  it  is  a  general  rule  that  a  traverfe  muft  conclude  with  a  TeriBcation,  yet  it  nay, 
'  when  it  comprifea  tbe  whole  fubftance  of  the  plea,  it  ought  to  conclude  to  the  country.  Boyce  ▼• 
iaker,  Doogl.  96.  Haywood  v.  Davies^  i  Salic  4*  Robinfon  t.  Railey,  i  Burr,  316.  Smith 
^Doten,  Dougl.  428.     Hedges  v.  Sandon,  2  Term  Rep.  439.] 

;    In  aflault  and  battery,  the  defendant  pleaded  a  releafe  of  all  3  Mod.  20|« 
iCtionSy  Vc*    The  plaintiff  replied,  that  the  releafe  was  gotten  by 
4iifefs,  toV.     The  defendant  rejoined,  and  (hewed  caufe  why,  it 
Iras  not  gotten  by  durefs;  ah/que  hocy  that  it  was  voluntary,  et 
pe^  fuod  inquiratur  per  patriam :  upon  this  iiTue  the  caufe  was 
,  and  the  plaintiff  had  a  verdi£t  j  and  it  was  moved  in  arreft 
enty  that  he  ought  not  to  conclude  to  the  country  after  a 
;  becaufe  a  traverfe  itfeif  is  negative,  and  therefore  the 
endant  ooght  to  have  joined  ifTue  in  the  affirmative :  it  was  ad<^ 
^  1,  that  if  iffiie  had  been  joined  before  the  traverfe,  it  might 
been  helped  by  the  ftatute  of  jeofails }  but  not  being  fo  in 
cafe,  the  judgment  was  arrefted. 
If  the  defendant's  plea  be  in  the  negative,  the  pi  jintiiF  need  not  ^afm.  stt, 
iRferfe  it,  for  a  negative  cannot  be  traverfed  5  and  therefore,  if  t^^'f'  5°* 
fIBi  executor  or  heir  in  debt,  for  a  debt  due  By  the  teftator  or  an-  ^y,  8  Co.* 
tCeftor  of  the  defendant,  pleads  no  aflets,  or  riens  per  defcent  prs"  M^iy  Ship. 
Irr,  &c.,  the  plaintiff,  without  traverfing  the  prater^  may  reply  ^3r'»cafe, 
fnieraUy  aflets  uhra^  without  faying  what,  oii  where  they  are.       Do°rche^cr 

V.  Web.    Hob.  104.  Yelv.  165. 

Bat  for  the  fuller  explication  of  this  matter  we  (hall  confider 
I  more  particularly : 

I  2.  In  what  Cafes  a  Traverfe  is  permitted. 

It  hath  been  held,  on  the  %6  H.  8.  r.  3.  for  payment  of  tenths,  Cro  e!U, 
;  rtich  ena£l8,  T^hat  after  default  and  certificate  made  thereof  to  the  J^ 
\^vrty  under  tbe  feal  <f  the  bifhopy  the  benefice  fball  be  void^  that  the  ^^bor,^4^. 
[party  may  traverfe  luch  certificate  5  for  herein  the  bifliop  afts  91s  iav;]^ 
:  cmljr  as  an  officer,  not  as  a  judge.  ^"^^  ^3- 

Bat,  if,  on  a  trial  of  general  baftardy,  the  party  be  certified  a  Roil.  Abr. 
kjnftard  by  the  prdinary,  fuch  certificate  cannot  be  traverfed ;  for  3^*- 
;  ncrcin  the  ordinary  afts  as  judge ;  and  fuch  certificate  {hall  bind 
perpetually  the  perfon  certified  a  baftard,  though  he  was  not  party 
•IDthefuit}  as  aU  perfons  are  eftopped  to  fpeak  againil  the  memo* 

rial 
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rial  of  any  jttdicaitorf»  Waiii&  the  wBkdl  thin  piiUidc  juilisatorff 

under  which  any  perfon  lives,  u  his  own  aA  s  and  wac  they,  not 

thus  bound,  there  might  be  eoatradiAion  in  eertificates. 

tMdd.  lb.        If  upon  a  judgment  obtained  b^  jf.  he  faes  oat  a  fdr^Jkeiarp 

mjttong     upon  ^hich  J.  S.  is  retutoed  tertenant»  he  cannot  traverfe  this 

(afnlt^    returnofthc(a)(hcriff. 

' ~*s  fttiura  of  »  rdcoM  cioDot  be  tnmkd.    Dyer, iiS.    Cm.  Ells,  yf  Ob 


Hawk.P.C.  On  the  ftatutes  againft  fotcible  entries  and  detainers,  !t  hath 
^"  ^**.  u  ^^^^  holdcn,  that  one  juftice  of  peace  may  make  a  record  of  a 
TMCAhL  forcible  detainer,  and  that  fuch  record  is  not  traVetfablc ;  becaufe 
Entry  and  the  juftice  of  pcace  in  making  thereof  ads  not  as  a  minifter,  but 
i)eULiier.      ^s  a  judge. 

Carth.  74.        It  hath  been  held,  that  prefentments  In  the  quarter  feffions  of 

iutforchis  the  peace,  and  even  in  B.  i2;,  are  traverfabic ;  and  that  if  it  be  fo 

We  Hawk,  j^^  courts  fupcrior  to  the  leet,  i  fortiori,  it  miift  be  fo  In  prefent^ 

4  7s.  S3,  ments  at  the  leet* 

a  Hawk.  P.  C.  c  ix. 

%  Hawk.  It  is  held,  that  wherevet  ah  efcape  is  finable,  the  presentment 

p.  c.  c,  19.  Qf  jj  jg  traverfabic ;  but  Where  the  offence  is  amerciable  only,  there 
•  Yet  there  the  prcfcntmcnt  is  of  itfelf  conclufive,  fuch  amerciaments  being 
are  cafes       reckoned  among  thofe  minima  de  quiius  non  cunU  lex  *• 

where  thefe 

Are  tratei  fable,  or  their  troth  ealled  10  queftion.— Ferhaps  m  atf  ca/ct,  by  lemoving  them  into  B.  R« 
or  by  pleading  to  a^oot  brought  oa  them  for  tfecovtry  of  the  amerciasoeots  j  or  wb^  tifcre  is  a  '-'^-^- 
and  repleTia. 

Bat  for  this       It  16  held  by  tomc  opipionS)  that  an  inquifition  taken  by  the 
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^tdi  title      roner  /tipsr  viJUm  corpQru  cannot  be  ttaverfed  t-  alfo,  in  refpc£l  to 
iem"(D),    ^hat  high  credit  >vhich  the  law  gives  to  an  inquifition  found  before 
a  cor  oners  it  hath  bei^l?  held^  that  if  an  inquifition  finds  that  a 
perfon  has  been  flain>  and  that  %  S.  hath  fled,  he  forfeits  his 
goods  and  chattels ;  the  coroner^ inqueft  being  of  that  folemnity 
as  not  to  be  traverfabic. 
Roll.  Rep.        The  probate  of  a  will  is  not  traverfabic ;  and  herein  it  is  fettled, 
azS.  a  Roll,  ^i^  ^^  ecclefiaftical  courts  haying  the  probate  of  wills,  they,  as 
Hard*i3f.    incident  to  fuch  jurifdiAion,  have  power  to  determine  all  thofe 
Raym.4c6.  matters  that  ve  neceflary  to  the  authenticating  of  fuch  tcftament: 
iheiefore,  if  the  feal  of  the  ordinary  appears,  it  cannot  be  fug- 
gefted,  or  gijiren  in  evidetKX  m  the  common  law  courts,  that  the 
will  was  forged,  or  that  the  teftator  was  mn  compass  or  that  ano- 
ther perfon  was  executor;  for  of  thefe  they  had  proper  jurifdic- 
tion,  and  the  remedy  muft  be  by.appeal. 
Dy«r,  »H-        If  the  ordinary  refufe  a  perfon  prefented  to  him  for  caufe,  fuch 
Gouwr35i.  ^^^fg  jg  traverfabic,  and  (hall  be  tried  by  the  metropolitan,  if  the 
^c^s??^'  party  be  living,  but  if  dead,  by  a  jury;  for  though  the  bilhop  be 
but  iidi       judge  in  examining,  yet,  as  his  proceedings  arc  not  of  record^  Ac 
^V'  L*      caufe  of  refufal  is  traverfabk, 

Caiea,  88. 

*  ijev  ^  1 7* 

Watkins  [In  debt  on  a  bail-bond,  the  defendant  traverfed  the  arrcft  of 

V.Barry,  the  principal;  and  on  demurrer,  judgment  was. given  for  die 

I  Str.  iV44.  plaintiff;  for  otherwife  this  would  be  a  way  to  avoid  all  bail-bonds 

Fitxg?raid,  that  are  civilly  taken,  without  expofing  the  party  by  an  arrcft.] 

3.  Il 


3.  tn  wliat  Cftfes  a  Travtrfe  is  neceflary. 

Herein  it  is  laud  down  as  a  general  rule^  that  where  the  matter .  Lotw.  jSt. 
alleged  hj  the  defendant  in  his  plea  is  contrary  to  the  matter  fet 
forth  in  the  declaratbn,  there  muft  be  a  traverfe  or  denial  of 
fuch  matter  fet  forth  in  the  declaration.    So,  if  the  replication 
contradids  the  matter  alleged  in  the  plea,  (sfc.  (a),  as,  where  («}  Cn>. 
die  defendant  alleges  feifin  in  one  from  whom  he  claimeth,  the  ^^'  S^ 
plamtiff  cannot  allege  feifin  in  another  from  whom  he  claimeth, 
without  traverfing,  confellingi  or  avoiding  the  feifin  alleged  by 
the  defendant. 

So,  if  it  be  alleged  by  the  defendant,  that  the  party  died  feifed  5  H.  7.  ti, 
in  fee,  and  the  plaintiff  allege  that  he  died  feifed  in  tail,  he  muft  '.^'  ^^- 
traverie  the  dying  feifed  in  fee  {b),  becaufe  two  affirmatives  can-  Dyert^ift. 
not  make  an  iffue*  b«  s.  p.   (h)  Leon.  78.  s.  p^ 

The  omifljon  of  a  traverfe  where  neceffary  is  matte?  of  fub-  2Mod««o. 
ftance  $  and  therefore,  where  in  trefpafs  for  taking  his  horfe  the  ^1^^' 
defendant  pleaded,  that  he  was  feifed  of  fuch  lands,  and  entitled  9  We 
himfelf  to  an  heriot ;  the  plaintiff  replied,  that  another  perfon  Cro.  jac. 
was  jointly  feifed  with  the  defendant,  et  hoc  paratus  efi  vertficarei  jbe'pl^tiff 
on  demurrer  it  was  adjudged  for  the  defendant,  becaufe  the  plain-  having  f«id 
dff  ought  to  have  traverfed  the  folc  feifin,  enough  iit 

^  his  cafe  to 

avoU  tht  har,  if  bs  htd  tnyerCed  it  alio  it  would  make  hit  replication  naught.  Et  tndi  I  Leon.  43-  %• 
that  a  traverfe  it  hot  matter  of  form,  and  the  want  thereof  fliall  not  prejudice  the  other  party  in  point 
of  judgaent ;  but  dw  judges  ought  to  judge  upon  the  fublhnce^  and  not  upon  the  mann^  or  form  of 
pleadijig  I  &  mUe  title  Amendment  and  Jeolail. 

Where  a  man  confeffes  and  avoids,  he  needs  not  traverfe  (  but,  a  Mod.  t68« 
where  in  tdTumlfit  againft  the  defendant  as  executor,  he  pleaded  g^^j^^^* 
diat  the  tettator  made  J.  S.  executor,  who  proved  the  will,  and 
tcx>k  upon  him  the  execution  thereof,  and  concluded  in  abatement; 
herei  becaufe  he  had  not  traverfed,  ai/que  ioc,  that  be  was  exe- 
cutor, or  adminiftered  as  executor,  it  was  adjudged  againft 
him. 

When  a  malefeafancc  U  laid  to  the  defendant's  charge,  he  Cro.£Kf, 
onght  exprefsly  totraverfe  it,  and  not  to  anfwer  it  by  argument }  ^^'* 
but  b  waftc  th^  defendant  may  fay  it  was  ruinous,   without 
anfwering  exprefidy  to  the  waftc :  fo,  in  cafe  of  an  innkeeper, 

^c  auy  allege  a  robbery,  without  traverfing  it  was  by  his  de» 

fault. 

In  debt  for  rent,  the  plaintiff  declared  on  a  leafe  of  four  acres  ^"^'  <o<> 
of  land  at  5/.  rent,  and  for  rent  arrear  he  brought  the  adion:  r^**^^/ 
the  defendant  pleaded  to  part  nil  debet,  and  to  the  refidue,  that  the  a  Kdb'46K 
l^fe  was  of  the  faid  four  acresi  and  of  one  acre  ittore,  and  that  Lct.  %6i. 
Wore  the  rent  was  arrear,  the  plaintiff  entered  into  the  fifth  f^^  ^' 
^cn:  on  whieh  the  plaintiff  demurs;  and  the  reafon  (hewn  on 
die  argument  was,  for  that  he  did  not  traverfe,  that  he  demifed  • 
four  acres  only.     But  on  the  other  fide  it  was  faid-  for  the  defend- 
||nt|  that  the  traverfe  ought  to  come  on  the  plaintiff's  part,  viz. 
at  ought  in  his  replication  to  have  maintained  the  leafe  in  the  de- 
claration. 
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cUration,  and  have  traverfed,  that  he  demifed  the  fifth  acre. 
which  it  was  anfweredi  that  that  woald  be  a  departure  from 
declaration,  and  therefore  the  traverfe  ought  to  have  1>een  on 
defendant's  part  v  for  when  he  pleads  ai^Qther  leafe  than  that  iip«| 
on  which  the  plaintiff  declared,  he  ought  to  traverfe  the  leafe 
which  the  plaintiflf  declared^  viz.  to  plead  the  leafe  of  the 
acre,  ab/que  hoc,  that.he  demifed  th^  four  .acreji  only ;  and  to 
the  court,  and  gave  iudgment  for  the  plaintifF.     . 
Vent  sir;        In  an  a£kion  againfl  a  (herifffor  an  efcape,  the  plaintlu  decls 
R  J  h  B*'     ^^^  *^^  defendant  being  OierifF  of  Surry  voluntarily  fuffercd  J. 
^tf%  crfe.     wnom  he  had. in  execution  to  efcapc,  the  defendant  protcfting,  tbj 
Lutw.  381.   he  did  not  let  him  voluntarily  efcape,  pleaded,  that  he  tooj;  him  u[ 
S.C.atcd.   j^^  purfuit.     To  which  it  was  demurred ;  becaule  he  did 
S.  P.  ad-      traverfe  the  voluntary  efcape :  and  refolved  for  the  defendant  \ 
judget).         being  impertinent  for  the  plaintiff  to  allege  it,  and  no  ways  n 
c'^hw-      ceflary  to  his  afltion  j  and  it  being  out  of  time  to  fet  it  forth 
^57*     '      ^^^  declaration^  being  a  matter  that  ought  to  come  in  in  the 
plication.     And  per  Hale^  C.  J.— ^It  is  like  leaping  beCore  01 
comes  to  the  ftile ;  as,  in  debt  upon  a  bond^  the  plaintifT  (hoi 
declare,  that  at  the  time  of  the  fealing  and  delivery  of  the  bond 
defendant  was  of  full  age,  and  the  defendant  flK}uId  plead 
age^  without  travcrfing  the  plaintiff's  allegation. 
Ltttw.  3Si.        Bui  in  debt  by  the  gentlemen  ufliers  of  the  king  for  a  fee 
byppa&      ^  I  ^jug  ^Q  them  from  one  who  had  received  the  degree  of  knlgl 
pj^5^    '     hood,  they  declared,  that  time  out  of  mind  they  had  ufcd  to " 
teive  a  fee  of  5  /-  of  every  perfon  who  voluntarily  and  with 
compulfion  had  received  the  degree  of  a  knight,  k^c.    The 
fendant  pleaded,  that  he  had  taken  the  degree  in  fole  obediei 
to  the  king ;  but  becaufe  he  had  not  traverfed  ahf^ue  boe^  quod 
recepit  vel  fufcepit  graduvi  miiitar.  ifoluntarie  {5*  Jine  compuJ/tonet 
was  adjudged  for  the  plaintiff;  for  the  voluntary  acceptai^ee 
honour,  without  compulfion,  is  of  the  effence  of  the  a^ion, 
not  like  the  aforefaid  cafe  of  an  efcape. 
Dyer,  66.  b.       In  account  againft  one  as  bailiff  of  a  nlanor  fuch  s  year,  it  ii 
P**  *S-         good  plea,  that  J.  S.  was  his  bailiff  that  year  j  but  there,  he  mi 

traverfe  that  he  himfelf  was  not. 
Dyer,  66.  b.       Soy  hi  efcape  againft  a  gaoler  he  may  pleads  that  the  prifbo 
broken  open  by  the  Icing's  enemies,  or  that  it  vjras  burnt  by  i 
den  fire  5  but  then  he  muft  traverfe,  that  the  efcape  was  not 
other  manner,  or  as  the  plaintiff  hath  alleged. 
Poph.67.  If  in  trefpafs  the  defendant  entitles  himfelf  by  the  feci 

(")  7^h  ^f  ^  ftfanger,  and  the  plaintiff  replies  and  maintains  that  the  ftttj 
ptrdMjn  ftranger  did  enfeoff  him,  this  cannot  be  a  good  iffue  [a)  withop 
pieadiog       a  traverfe  of  the  feoffment  alleged  to  be  made  to  the  defendanti 

vary  in  the  *  { 

eftate  alleged,  or  10  the  quantity  thereof,  there  ought  to  be  a  traverfe.    Yelv.  140.  1 

Stile,  150.        In  aflault  and  battery  the  defendant  pleads  a  fpecial  pica,  m 

19S.  210.     juftifics;  the  plaintiff  replies  de  injuria  ftid  prtfrid ;  upon  whici 

iffue  is  joined,  and  a  verdift  for  the  plaintiff;  but  in  arreft  of  jad|| 

mcnt  it  was  held,  that  the  replicatfon  was  not  good,  in  not  a* 

fwering  the  fpecial  matter  pleaded^  and  travcrfing  abfque  tali  ctvfik 

u 
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i  lb  thtt  an  iflue  might  be  joined  on  an  affirmative  and  negative ; 

[-and  therefore  the  court  ordered  a  repleader. 

I      If  in  covenant  for  payment  of  money  the  defendant  pleads,  Stile>  373. 

I  Aat  he  was  at  Li/bon  in  Portugal  at  the  day  of  the  payment  of 

i  the  money  which  he  had  covenanted  to  pay,  the  plaintiff  may  re-  > 
ply,  that  he  was  in  England,  without  a  traverfe,  /^b/que  hoc,  that 

I  lie  was  in  Portugal* 

If  account  be  brought  againft  two,  and  one  of  them  plead  ne  Godb.43. 

'nnquesfon  receiver;  this  is  good  without  a  traverfe,  that  he  and 
his  companion  were  receivers. 

If  in  trefpafs  for  chafine  his  ewes,  being  great  with  lamb,  fo  3  Leon,  1$. 

rasby  driving  them  he  loft  his  lambs,  the  defendant  juftifies,  that  •infteadoT 

^tEc^  were  damage -feafant,  and  that  therefore  he  drove  them  to  fl,o*^*h!iv«* 
pound,  ^cs  this  is  naught  without  a  travcrfe**,  for  though  he  might  pleaded  he 
take  and  drive  them  to  pound,  yet  this  (hould  have  been  without  <*'o»cthc 
any  prejudice  to  them,  and  was  therefore  a  matter  traverfable,        d^^o^nf* 

tt  dUDige  as  he  could,  and  there  would  not  have  been  any  occaiion  for  a  traverfe  j  nor  do  I  fee  what  tra. 
coaldy  properly,  have  been  taken* 


If  there  are  two  prefcriptions,  one  pleaded  by  the  defendant  2  Leon.  209. 
\j  way  of  bar,  the  other  fet  forth  bv  the  plaintiff  in  his  replica-  that  one 
lion,  without  any  traverfe  of  that  which  is  alleged  in  bar.  this  is  Py«^<^"P^'o» 

^       1  ^  '  o  *  pleaded 

>a"ght.  againft  an. 

other  it  not  good  without  a  traTerfe,  vide  Yelv.  217.    9  Co.  59.    %  Mod.  t04«    Garth.  1 16* 

As,  where  in  trefpafs  for  cutting  oaks  the  defendant  pleads,  2  Leon,  sop, 
^t  he  was  feifed  of  a  mcffuage  in  fee,  and  prefcribes  to  have  ra-  *'°'  ^^^^ 
^maiile  efioverium  ad  libit,  capiendo  in  bofcis :  the  plaintiff  replies,  '*         '' 
that  the  locus  in  quo  was  within  the  foreft,  and  that  the  defendant 
qmd  all  thofe,  bfc.  habere  confueverunt  rationabile  eftoverium,  &c. 
liberotionem  foreftarii :  upon  a  demurrer,  the  replication  was 
naught ;  becaufe  the  plaintiff  ought  to  have  pleaded  the  law 

the  foreft,  viz*  lex  forejla  talis  ejl,  or  to  have  traverfed  the  dc- 
faidant's  prefcription,  and  not  to  have  fet  forth  another  prefcrip- 
^'  m  in  his  replication  without  a  traverfe.' 

In  trefpafs  for  pulling  down  his  hurdles  in  his  clofe,  the  defend-  4  Leon.  x6. 
nt  juftified,  that  J,  S.  was  lord  of  the  manor  of  -D.,  and  that  the  R«''fl»i>'«>iK 
'     y.  S.,  and  aU  thofe  whofe  eftate  he  had  in  the  faid  manor,  had  "'  *'"^*^' 

free  courfe  for  their  (heep  in  the  place  where,  ^r.,  and  that 

tenant  of  the  faid  clofe  could  not  there  ere£l  hurdles  without 

die  kave  of  the  lord  of  the  manor,  and  that  the  faid  7.  S.  let 

the  defendant  the  faid  manor,  and  becaufe  the  plaintiff  ere£led 
les  without  leave,  isfc.  in  the  faid  clofe  he  threw  them  down, 

it  was  lawful  for  him  to  do :  The  plaintiff  replied  of  his  ow;i 
%n)ng,  without  caufe,  &r.  and  it  was  held  an  ill  replication,  be- 
caufe  the  plaintiff  had  not  traverfed  the  prefcription. 

L        4.  Whether  there  may  ht  a  Traverfe  upon  a  Traverfe. 

'  It  is  laid  down  as  a  general  rule,  that  there  cannot  be  a  tra-  Co.  Lit. 
"tcrfe  upon  a  traverfe  ;  becaufe  that  in  all  pleadings  whereupon  a  *?*• 


3S^  pieajB(  anti  J^leaningtf. 

Hutt  97.  traverfc  is  property  taken,  the  iffuc  is  clofed  * ;  and  therefore  % 
v"^  h°6**  traverfc  cannot  be  taken  on  a  traverfc,  for  a  traverfc  mud  be  of  a 
I  Jon.  216.  material  point;  and  if  to  the  declaration,  it  deflroys  the  plain- 
er©. Car,  tiff's  aftion  ;  if  to  the  bar,  it  deftroys  what  is  faid  in  avoidance 
•%  ®^  ^^^  aftion  J  and  if  to  the  replication,  what  was  faid  in  avoid- 
67.  n.  *  ance  of  the  bar,  (^Jic  de  cater'ts^  and,  confequently,  a  fubfequent 
(«)  That  traverfc  will  be  infigni^cant ;  becaufe  (a)  when  a  material  tra- 
toJaveS"  ^^^^^  ^*  taken,  the  reft  ftands  confelTed. 

and  not  traverfed  is  admitted  f.     Salk.  91. \  This  is  avoided  by  protefting  againft  every  thiog  the 

party  does  not  mean  to  admit :  though  the  proteftation  does  not  put  the  adverfe  party  to  prove  vrhat  h  fo 
protefted  agaioft,  where  ifl'ue  is  taJcen  on  another  point ;  but  the  proteftation  operates  as  an  exclufion  of  a 
condufion ;  or,  in  other  words,  the  record  cannot,  as  to  the  points  protefled  agaiad,  be  ufcd  as  evidence 
againft  the  party  protelting^  as  to  thofe  points ;  becaufe  by  protelting  he  has  denied  them  :  bad  he  not 
protefted,  thofe  points  might,  perhaps*  as  between  the  fame  parties  in  another  fuit  relative  to  the  fame 
matter,  be  confidered  as  admitted  :  and  the  party  proteding  might  in  fuch  fabfequent  caufe  find  it  Decef- 
fary  to  oft'er  an  iflue  on  fome  point  that  came  under  the  protejlando  in  a  former  caufe. 

Hob.  X04.         This  rule  is  thus  laid  down  by  my  Lord  Hobarty  that  regularly, 
whenfoever  a  traverfe  is  taken  apt  and  material  to  the  plaintiff's 
title,  the  plaintiff  is  bound  to  it,  and  cannot  for  the  fame  thing 
leave  it,  and  force  the  defendant  to  accept  another  traverfc  ten- 
dered by  him. 
20  H.  4.  i.        But,  if  a  man  bring  an  aftion  of  trefpafs  for  breaking  his  clofe 
**^'/^-  ^*    on  a  certain  day,  if  the  defendant  plead  a  releafe  of  a£lions,  he 
Hob/io4,^   fhall  traverfe  all  trefpaffes  after;  if  a  feoffment,  he  (hall  traverfc 
all  trefpaffes  before ;  if  a  licence  for  once,  all  before  and  after  : 
and  in  thefe  cafes  the  plaintiff  hath  it  in  his  choice  to  leave  the 
traverfe,  and  traverfe  the  point  of  juftification,  Jf.  the  releafe, 
feoffment,  or  licence  5  or  he  may  allege  a  trefpafs  before  or  after, 
and  fo  join  upon  the  traverfe  offered,  which  is  traverfe  after  a 
traverfe,  but  yet  is  not  according  to  the  rule,  a  traverfc  upon  a 
traverfc  to  the  felf-fame  point. 
Hob.  104,         So>  if  a  man  bring  an  adion  of  wafte  for  the  felling  of  trees, 
and  lay  that  the  leffec  felled  and  fold  them,  and  the  defendant 
confefs  that  he  felled  them,  but  fay,  that  he  beftowed  them  in 
repairing  the  houfe,  abfque  hoc^  that  he  fold  them ;  the  plaintiff  may 
reply  that  he  let  them  rot,  or  any  like  cafe  of  wafte,  abfque  boc^ 
that  he  employed  them  in  reparations ;  and  though  this  be  a  tra- 
verfc upon  a  traverfc,  and  dire£kly  to  the  fame  thing,  yet  it  is 
out  of  the  above-mentioned  rule,  becaufe  the  traverfc  in  this  cafe 
was  not  material  \  for  the  plaintiff  might  have  declared  of  the 
Idling  only,  and  the  other  point  was  mere  furplufs^c. 
Poph.  107.        If  affault  and  falfe  imprifonment  be  laid  in  LondoHy  and  the  de- 
Cro.  Eiix.     fcndant  plead  a  fpecial  juftification  in  {b)  another  county,  with  a 
Moor,  3 50.    traverfc  or  abfque  hocy  &c«  the  plaintiff  may  maintain  his  adion, 
S.c.  Para-  and  travcrfc  the  fpecial  matter  alleged  by  the  defendant,  though 
Verrai?       ^^  ^^  ^  traverfe  upon  a  traverfe ;  for  as  the  matter  alleged  by 
ftLutw.        the  defendant  may  be  falfe,  it  would  be  unreafonable  by  fuch 
1457.  s.  C.   falfity  to  ouft  the  plaintiff  of  the  liberty  the  law  gives  him,  of 
Ukc^p'otnt      ^3y'"S  '"s  adiion  in  the  propet  county  where  the  caufe  arifes. 

adjudged,  Cro.  Eliz.  99.  S.  P.  adjudged.  {l>)  There  never  fliall  be  a  traverfe  upon  a  traverfe,  but  where  the 
traverfe  in  the  bar  takej  from  the  plaintiif  the  liberty  of  his  aftion  for  the  place  or  time,  or  focb  Jike;  for 
there,  the  plaLitiif  may  mainuin  bit  a^ion  for  the  place  or  time,  and  may  traverfe  the  inducement  to  the 

traverfe. 
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iraTerre»  and  seeds  not  to  join  with  the  defendant  in  the  traverfey  but  at  hii  pleafore  may  do  the  one  or 
die  ether :  but,  when  the  indacement  is  made  and  concluded  with  a  traverfe  of  a  thle  ftevrn  by  the  plaintifff 
tbercy  the  piaiD^flF  is  enforced  to  ihaintala  his  title^  and  not  to  traverfe  the  inducement  to  the  trawfe* 
Ck9.  Car.  105.    a  LutWi  1630.  S«  P> 

In  trefpafsy  the  defendant  juftifies  his  entry  by  the  command  of  Cro.  Car* 
7.  S.     Plaintiff  replies,  and  Ihcws  that  J.  S.  was  feifed  in  fee,  J^j,^** 
smd  let  unto  him  at  will,  and  traverfeth  the  command  of  %  S.  ^*    *""*' 
The  defendant  maintains  his  plea,  that  ^.  S.  commanded  him  to 
toter,  and  that  he  entered  by  his  command,  and  traverfeth  the 
leafe  at  will ;  and  it  being  hereupon  demurred,  it  was  adjudged 
for  the  plaintiff,  that  the  command  is  traverfable,  and  that  there- 
fore the  defendant's  rejoinder  to  make  a  traverfe  upon  a  traverfe 
IS  not  good. 

,    Where  one  traverfes  a  thing  which  he  had  before  confefled  and  Carth.  i66» 
tvoided,  this  is  merely  form,  and  aided  upon  a  general  demurrer ;  %^"^* 
lor  the  other  party  might  traverfe  that  traverfe,  and  alfo  the  in-  '  ^** 
tfacement  to  iu 

Where  to  an  indi^ment  for  not  repairing  a  bridge  the  defend-  2 Lew.  \iz: 
ints  plead,  that  ^.  .9.  ought  to  repair  the  bridge  mentioned  in  u***i^*c 
,flie  indi£iment,  and  take  a  traverfe  to  the  charge  againft  them-  c.^-'^S** 
felTCs ;  the  Attorney-General  in  this  fpecial  cafe  may  take  a  tra- 
verfe upon  a  traverfe,  and  infift,  that  the  defendants  are  bound 
Id  the  repairs,  and  traverfe  the  charge  alleged  againft  ^.  B.j  and 
ifTue  ought  to  be  taken  on   fuch   fecond  traverfe;   and  the 

tomey- General  may  afterwards  furmife,  that  the  defendants  are 

und  to  repair  it,  and  then  the  whole  matter  fhall  be  tried  by  an 
iflferent  jury^ 

So,  though  regularly  a  common  perfon  cannot  take  a  traverfe  Viugh.  6s. 
^n  a  traverfe,  yet  the  king  by  his  prerogative  may,  upon  a  title  ^4-   ^^^ 

fclofed  in  the  traverfe  of  the  party,  defcrt  his  own  title,  and  sundf.  64. 

'  :  a  traverfe  to  fuch  matter  difclofed,  though  this  be  a  traverfe  for  this  ^d!e 
n  a  traverfe.  *^^« /«- 

In  debt  on  an  obligation  conditioned  to  appear  on  a  bill  of  Lev.  191* 
iddlffeXf  returnable  die  Satbati  prox.  pofi  quinden,  Pafch.y  the  de-  ^"^"^  *®» 
idant  pleads,  that  he  was  arrefted  on  a  bill  returnable  die  Vene"  ^  Keb.  94. 
if,  and  pleads  the  ftatute  of  23  if » 6.  r.  9.  and  that  the  bond  was  105.  s.  c. 
for  cafe  and  favour.     The  plaintiff  replies,  that  he  was  taken  STj^,7" 
a  bill  returnable  ^e  Saiiati,  and  not  die  Veneris.    The  defend- 
rejoins,  that  he  was  taken  by  virtue  of  a  bill  returnable  die 
feneris,  abfque  bocy  that  he  was  taken  by  virtue  of  a  bill  returnable 
"  Sahbali,'  on  which  the  plaintiff  demurred :  and  it  was  argued, 
t  the  rejoinder  was  ill,^  and  a  traverfe  upon  a  traverfe ;  for 
the  plaintiff  replied,  that  he  was  taken  by  a  bill  returnable 
iabhti  isf  non  die  Venerisy  the  isf  non  die  Veneris  was  a  traverfe, 
on  the  defendant  might  have  joined,  and  taken  iffue.    On 
other  fide  it  was  argued,  that  the  (sf  non  was  not  any  traverfe, 
lead  not  a  formal  traverfe,  or  fuch  as  the  books  mention,  that 
traverfe  cannot  be  taken  on  a  traverfe  \  and  to  have  joined  iffue 
the  &  non  die  Veneris  would  have  made  an  immaterial  iffue  \  for 
matters  not  whether  he  were  taken  by  virtue  of  a  bill  returnable 
Veneris,  or  not ;  for  if  he  were  not  arrefted  on  a  bill  returnable 
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to  this  effed, 

ff  fsr  her  hu/hand; 
1    :  r«-r-^  r*.--r  *g  i,a/  *t  iVtJf«  ^tt/  to 

's:  --^-^^  "  r  r  r  -.  r'  i^  i-.-ii.l/  happen  to  iej 
•1  "T-^.     ini£  ri:s:  zr  he  cli  nst  paj  it 
"f       -^-*  Irrr  rsvr  ^J?*  /jya^  tfiii/ 
-.n  .Jic-:.^  -B-^  rrii  (he  had  tcn< 

•^  rr.  rir  tLir  rr  rrftifcd,  and  aft< 
mr^T..  •  -^  ri—  r.^  s.'vreviL  The 
ii:-:!^  ..  r  r  .  ..^r  "t  tie  aforefaid  wriliJ 
Tiu  T.^im^f.  r:  ^  Iiii  rti^Jci;  ^.^  'q»f^9  that 
-c'^:.-*  t:  -=-•£:  Its'  rj  :;:  t-.  ^  rc-.r:  1  c  Li  J  rcfufed  to  take 
•T  :^:r  r-irjui.  ^Tur  ni^nrrrf  rrr  ^^^  ilit  (he  tendered  heriSl 
:;  ■n-.TT^  iii:  ^U'-r.^inr*   sru:  iir  r,.r:J"ci,  ^- iaaf  kcc^  that  the 

T^  i:  V2S  infilled  for  the 

c  iT  ;:  vas  ill ;  becaofc  flie  had  trav< 

sutasemcs:  cc  ibe  mrerfe  hi  the  bar»  fo 

X i^i!' ^  '!%  ^1?::.  the  \iw  will  not  allow; 

:-:.  ^.Ttsi-  IT  325  icT^  i^r  .r  /•-/  r.T/i,  and  not  execute 

,v«  -  — -"v--^  it  ar  ^  CKaci&£:.     On  the  other  fide  it 
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.  r  ::tc  ir^ris  ir  i:-^  ircc  irc  I'ii^cicnt  to  create  a 
r-'-c  «  ^le  ihglrf  rmirr,  fcr  God  is  called  as  a 
SAC  Tlirg  ^rr."*  cni:>:<  !n:pon  any  other  fenfe, 
a  : '-  i  custmi  3r  jbctt  ^  TiiHrls":  that  the  traverfe  in  the 
^  ....  >^r^  'r^  r  IS  izifi  bers;  ux  the  defendant  had  tnT< 
r-^TT  ::.ar  v^  ais^^^c  n  ^  Mdaration ;  fT.  ahfyue  hoc,  that 
^,X4  n-^w«  3r  ra^  Uie  iiluECsa  for  his  wife  before  (he  had  reft 
u^  nitt  i.nr  3^  iig  i»ciHaiid>  io  that  he  intended  to  make  this 
^-*.r:/.;inc«  iCrinif  jcrKLof  ti>eiCttc;  whereas  there  is  no  I 
H.-.  ^^un.CAXcr  ahrg^-^  is  t^  dcclara:ion»  nor  any  afErmattOR^ 
>:>:  iw  tacaic  ha£  ttcc^  befoK  the  plainti£F  had  refufed  i 
^..tTtoce^.  )«c:m^  ^  ujwqic  in  the  bar  was  idle  and  frivol 
•  .^  T*,am-r  TT.tf-ar  w^«.  aj»afe  the  fnbftance  of  the  matter  of 
r^  J  siL  A  :^  <ysMi  was  the  oonrty  as  well  to  the  pleading 

;r  C3«^  wr  £^ux{  ia  die  phmtiff's  fifliery,  the  defen< 
;^  sTooMk  ^utt  :3ie  piftoe  ia  ^vcftioa  is  an  arm  of  the  fea,  in  wl 
;;"  ^^  *^  ric^^;^  ijs  ^t^kiofiih:  the  phuntiff  in  his  repli^ 
^*  c  :..n^i  «  exc:«£ve  i^  by  piefcription»  traverfing  the  g< 
r^^S: :  die  ^eraidaiit  in  hs  lejcnnder  infifting  upon  the  gcna^ 
—  -h^  m^ts^ed  the  pfcferipcife  right  claimed  by  the  plaintil 
;*^c  c.>k^  <i  ^*  '*  I^^  ^^  ^^  defendant  ought  to  have  takej 
.V«t  «x  «^  nwerfe  in  the  replication,  and  not  to  have  traverfij 
^V  icdics^m^  ti^  chimed  in  the  replication ;  for  thjft  the  fin 
a  m&toral  oucy  and  put  in  iflue  the  true  queilion  I 

difpat 


iifpute  between  the  parties.    But  this  judgment  was  reverfed  in 
jike  Exchequer-chamber.     For  the  firft  traverfe  was  of  the  right  i  H.  Bl. 
"  ail  the  king's  fubjedSfto  fiih  in  an  arm  of  the  fea,  ftated  by  the  *^*" 
Tendants ;  but  this  was  clearly  a  bad  and  an  immaterial  traverfe^ 
it  was  not  only  a  traverfe  of  an  inference  of  law,  but  it  was  fo 
:en,  that  if  at  the  trial  it  had  been  proved^  that  it  was  the  fepa- 
right  of  others,  and  not  of  the  plaintiff,  the  iflue  muft  have 
:n  found  for  the  plaintiff,  not  only  without  his  being  obliged  to 
»ve  either  poflcilion  or  right,  but  where  in  fa£i  he  had  neither 
Tefiion  nor  right.     An  immaterial  traverfe  may  be  paded  over, 
the  matter  of  the  inducement  traverfed ;  which  had  been  pro- 
[y  done  by  the  defendant  in  this  cafe. 
^In  prohibition,  for  that  the  defendants  had  petitioned  the  court  Kmg  ▼• 
common  council,  complaining  of  an  undue  election  of  the  ^o'«o°» 
intiffas  a  common  council  man,  which  court  had  no  jurifdic-  j  Br^P.'cl 
therein,  the  jurifdiclion  belonging  to  the  court  of  mayor  and  9S.  s.  c. 
:rmen,  the  defendant  pleaded,  that  the  common  council  have 
jurifdifiion,  ai/que  hoc,  that  the  jurifdi£lion  is  in  the  court  of 
lyor  and  aldermen :  the  plaintiff  replied,  that  the  common  coun- 
have  it  not,  and  concluded  to  the  country.    The  defendants 
turred,  and  ihewed  for  caufe,  that  the  replication  is  a  de- 
ire,  and  that  the  plaintiff  ought  to  have  taken  iffue  on  the 
rerfe.     But  per  n/rm/n—The  traverfe  is  immaterial ;  for  what 
the  ground  of  fending  a  prohibition  ?   Not  becaufe  the  court  of 
lermen  have  a  right,  but  becaufe  the  common  council  have 
me ;  and  therefore  the  traverfe  which  would  avoid  trying  the 
It  of  the  common  council,  and  bring  that  of  the  court  of  alder- 
in  queftion,  is  immaterial.     And  where  the  firft  traverfe  is 
iterial,  that  is,  where  it  will  not  put  the  proper  point  in 
:,  there  may  be  a  traverfe  upon  that  traverfe. 

In  quare  impedU  by  the  king,  for  the  next  turn  of  a  living  void  Rex  v. 
r  promotion,  the  defendant  pleadeid,  that  the  crown  prefented  ^'a**'*°P 
K,  who  is  fincc  dead,  and  that  he  himfclf  is  parfon  imparfonee,  ^  su'Tj?.  * 
*  concluded  with  a  traverfe,  that  the  church  is  ftill  vacant  by 
promotion.    This  plea  is  a  full  confeflion  and  avoidance, 
thout  the  traverfe ;  which  for  that  reafon  is  immaterial,  and 
ircforc  may  be  paffed  over. 

In  quare  impedit,  the  plaintiffs  entitled  themfelves  to  the  advow-  Thnis  v. 
II  in  queftion,  as  executors  and  devifees  in  truft  under  the  will  of  ^^^?^^  ^' 
fb  Lcmax,  whom  the  declaration  ftated  to  have  been  feifed  in  ,  h.bi'. 
of  the  advowfon,  and  to  have  prefented  on  a  former  avoid-  376. 
ice.     The  defendant  in  one  of  his  pleas  ftated  a  title  to  the  ad- 
^wfon  in  one  -£*////,  who  prefented  in  1680 ;  that  £ilis  conveyed 
to  Killigrew;  that  KllUgrew  devifed  it  to  his  wife  Lucy  for  her 
and  that  the  reverfion  on  the  death  of  Killigrew  defcended 
his  three  daughters  in  coparcenary.     It  then  ftated  an  avoid- 
ipe  during  the  life  of  Lucy  the  widow,  and  a  prefentation  by 
tax  the  father  of  the  teftator,  ufurping  on  Lucy.     It  then  ftated, 
the  living  again  became  vacant  aftjr  the  death  oi  Lucy^  by  the 
ignation  ot  the  then  incumbent  Romieyy  and  that  the  crown  by 
irpation  oi\  the  right  of  the  eldeft  cjparcener  prefented  again 
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the  fame  plerk.  It  then  dated  an  avoidance  by  the  death  of  that^^ 
prefentee,  and  another  prefentation  on  ths^t  avoidance  by  Lemax^  \ 
ufurping  on  the  right  of  the  fecond  coparcener.  A  title  was  tbeai 
dedi4ceQ  at  confiderable  length  to  the  defendant,  from  the  fecon4^ 
and  third  coparcener,  concluding  with  a  claim  to  prefent  on  die 
exifting  vacancy,  in  the  third  turn.  The  replication  to  this  plc| 
ftated  a  purchafe  by  Lomax  of  the  right  of  Lucy  the  widow,  and^ 
prefentation  to  the  advowfoi^  made  by  him  during  the  life  of  Lucj^ 
on  an  avoidance  then  happening*  It  then  fet  forth  a  Qne,  levm 
by  the  three  coparcener^  of  the  advowfon,  and  a  conveyance 
Lomax  under  that  fine ;  and  concluded,  that  the  refignation 
Romney  was  fraudulent  and  without  notice,  and  traverfed,  that  up*' 
on  that  refignation  it  belonged  to  the  eldeft  coparcener  to  prefcnt^i 
In  the  rejoinder  to  this  replication  the  defendant  traverfed  tbcj 
fine ;  upon  which  the  plaintiff  demurred  fpecialjy,  alleging  as  t 
defe£l  in  the  rejoinder,  that  there  was  a  traverfe  upon  a  traverfep 
But  the  court  held,  that  the  traverfe  in  the  replication  was  aft 
^  immaterial  traverfe,  and  being  fuch,  the  defendants  were  at  li^ 
berty  to  pafs  it  by;  and  therefore  the  rejoinder  was  goo^.] 

5.  To  what  Point  the  Traverfe  Ihall  be  taken;  and  thercini 
what  Matters  are  traverfable,  and  of  the  Manner  of  ukiii| 
thereof. 

9  Saad.  5.  Herein  the;  general  rule  is.  That  the  traverfe  muft  be  taken  ttf 
**•    ^^®*    fome  material  point  alleged  by  the  adverfe  party,  which,  if  founo 

Kt^i'iS-  ^^^  ^*"^  ^^9  ^^^^^  ^^»  abfolutely  deftroys  the  adverfe  party's  right^ 
Carter,* 1 7.  by  (hewing,  that  he  hath  none  in  manner  and  form  a6  he  hadi 
WA  tra'  alleged ;  and  being  to  the  {a)  principal  point  alleged,  puts  an  end 
verfeflioaid   to  the  matter.  *      .         . 

be  alwiyt  of  fuch  part,  as,  if  found  for  the  defendant,  deftroyi  the  plaintiflT^s  adion.    Comb,  jzx* 

poph.  161.'  If  in  covenant  on  a  charter-party  the  plaintiff  declares,  tba^' 
JjlJ^J** '*•     upon  the  (hip's  going  with  the  next  fair  wiqd,  ^c.  he  the  defcnd- 

Bendl. 
Palm. 

ciobery.       which  is  the  going  of  the  Ihip,  and  not  the  nature  of  the  wind. 
Liitw.5135.        A  traverfe  muft  be  taken  to  forne  matter  alleged;  and  thcyc- 
*5fo.  ^Qje^  where  in  falfc  imprifonmeqt  the  defendant  juftificd  by  pro- 

iccfs  out  of  an  inferior  court,  and  the  plaintiff  replied,  that  the 
icaufe  of  adion  accrued  out  of  the  jurifdi£tion,  ab/que  hoc^  that  ifil 
accrued  within  ^e  jurifdidion,  the  traverfq  is  ill,  being  of  a  nial^ 
ter  not  alleged  before ;  but  it  was  held,  that  this  being  only  aft 
immaterial  traverfe,  no  advantage  could  be  taken  of  it  on  a  gene- 
ral demurrer,  and  that  then  the  refidu^  of  the  replication  (hould 
ttand  good. 
Sand.  11.      '    If  any  thing  in  the  couqt  be  traverfed,  it  muft  be  fuch  part  as, 
Sho'^'parl    ^^  ^"^^»  '^  confiftent  with  the  defendant's  title ;  and  if  falfc,  <>f 
Ca?Mo.I.'   found  againft  the  plaintiff,  doth  abfolutely  deftrpy  his  title;  nay, 
if  the  traverfe  leaves  no  title  in  the  plaintiffs  then  it  U  go^i 
whatever  comes  of  the  defendant's.       * 

^ '     : ^  '■  •  In 


In  a  Jcire  facias  againft  A,  and  his  wife,  reciting^  that  the  wife  Cro.  Car. 
iumfolafuit  recovered  in  the  King's  Bench,  in  an  aAion  upon  the  3»8*  Y«««y 
cafe,  26/.  I3X*  4^.  for  damages  and  coils,  and  had  execution  of  ^aj^* 
tbefe  damages,  and  is  thereof  poiTeiTed ;  and  whereas  afterwards 
\  the  faid  judgment  was  removed  by  writ  of  error  into  the  Exche- 
[quer-chamber,  and  there  reverfed,  and  reditution  awarded;  and 
I  afterwards  (he  took  the  faid  A.  to  hufband :  The  plaintiff  there- 
;  upon  brought  this  writ  to  have  reftitution.  The  defendant  pleaded, 
that  after  the  reverfal  had,  and  before  the  purchafe  of  this  writ, 
he  paid  to  the  plaintiff  the  faid  debt  and  cods  of  26/.  13  /.  4  J. 
abfque  hoc,  that  they  2Xt  poffijftotiati  of  the  faid  xxionty  prout :  And 
[  upon  demurrer  the  plea  and  traverfe  were  both  held  ill  \  and,  ifi^ 
I  Three  judges  held  the  plea  ill,  becaufe  it  is  grounded  and  affirmed 
I  againfl  a  record ;  for  a  payment  being  againft  matter  of  record 
I  cannot  be  a  difcharge,  unlefs  by  a  matter  of  record.     2dlyj  Ad- 
;  mittiog  it  a  good  plea,  yet  it  is  ill  as  pleaded ;  for  .he  doth  not 
i  rely  upon  it,  but  traverfeth  that  which  is  not  material,  viz.  abjque 
I  hcy  that  he  is  poffeffionatus^  &c.  which  was  idly  alleged,  and  not  /  ^  <,,.  . 
i  material  ox  traverfable  ;  and  by  this  traverfe  he  waives  his  plead-  iramatcriai" 
i  ing  of  the  payment,  which  being  (a)  fpecially  (hewn  for  caufe  of  traverfe  is 
demurrer,  the  demurrer  is  good  :  feut  Berkley  held,  that  payment  ^^^^ty^ 
had  been  a  good  plea,,  if  he  had  relied  thereupon;  becaufe  he  unlefs  it  ^ 
I  avers,    that    thereby   the   party  is  fatisfied ;  and  that  in  divers  fpeciaiy dc- 
i  cafes  matter  in  fa£l  may  be  pleaded  in  difcharge ;  as,  in  debt  upon  D"w**i66 
i  an  efcape,  he  may  plead,  that  the  plaintiflF  comn^anded  him  tq  let  Yeiv!  151I 
him  out  of  execution,  and  fuch  like,  y^:.,  but  as  to  the  traverfe  he  Co.  Ent. 
conceived  it  illj  and  therefore  agreed  with  the  other  juftices,  that '^^°' J"* 
judgment  (hould  be  given  for  the  plaintiff.  2Lutw.2ii. 

In  trefpafs  aiid  eje£iment  the  defendant  pleads,  that  the  plaintiff  Style,  344. 
difleifed  J.  S.  of  the  land,  and  then  made  a  leafe  of  it  to  him,  u°.^J* 
and  that  afterwards  the  land  defcended  to  the  plaintiff.  The 
plaintiff*  replies,  that  he  was  feifed  of  the  lands,  and  traverfeth 
the  diiTcifin  on  J^  S.  Anc^  on  demurrer,  for  that  he  ought  to  have 
traverfed  the  defcent,  and  not  the  difTeifin,  it  was  held  by  Rol/e, 
C.J.  that  the  traverfing  the  diffeifin  makes  an  end  of  all,  and  was 
therefore  well  taken,  being  the  moft  material  matter,  although 
the  defcent  might  likewife  have  been  traverfed. 

Trefpafs   upon   the   cafe  was  brought  by  bill  in  the  King's  Cto.  Car. 
Bench,  that  the  defendant's  father  held  of  him  fuch  lands  by  5°*;.  sJn"' 
knight's  fervice,  and  died  in  his  homage,  his  heir  within  age,. and  ders. 
that  he  tendered  unto  him  a  convenient  marriage,  and  fhews  what,  •  Why  wat 
f    &f.,  and  demanded  of  him  the  value  of  the  marriage,  fcfr.  The  de*  Jcy^^raTcrf." 
fcndant  frotejiando  to  the  tenure,  pro  placito  traverfed  the  tender,  ablcif  takea 
^c,i  and  hereupon  the  plaintiff  demurred :  And  it  was  refolved  in  «be  words 
that  the  plea  was  ill,  for  the  tender  is  not  traverfable  *.  daration  j 

tt»  if  die  marriage  ten4ered  wai  not  convenient  or  proper,  how  could  the  plaintiff  be  entitled  to  re« 
coter? 

If  the  plaintiff  in  his  replication  fets  forth  a  grant  of  copyhold  Yelr.  m-^ 
lands  fuch  a  day,  and  by  fuch  a  fencfchal ;  and  the  defendant  by  ^oig^^^^ 
wav  of  rejoinder  maintains  his  bar,  and  traverfes  the  grant  to  the 
4cfendant  the  Cud  day.  and  by  the  faid  fenechal>  the  traverfe  is 
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*  He  night  111 ;  for  the  principal  point  is  the  grant,  which  may  be  at  anotfact 
TorfecUhe     ^^^^  ^^^  ^^Jf  ^^^  ^Y  aoothcr  fcncfchal,  and  yet  good  *• 

grant,  in  mantier  zndform^  Sec* 

Ydv.  122,        If  a  feoffment  by  dc^d  fuch  a  day  be  pleaded,  there  can  be  no 

travcrfe  to  the  day,  becaufe  the  eftate  palTes  by  livery,  and  not  hj 

the  deed. 

6Co.ft4,a5.       A  difference  hath  been  taken  between  pleading  a  feoffment  and 

^^°' ^M       ^  g^ant  of  a  particular  eftate;  that  in  the  6rft  cafe,  if  the  other 

55U   He-*  will  entitle  himfelf  by  an  elder  fa)ffment,  he  ought  to  travcrfe, 

lyar's  cafe,     but  not  in  the  laft  cafe ;  becaufe  a  man  may  come  to  a  fee-fimple 

s^c' dted*   ^^  divers  means,  viz.  by  difleiGn  and  tort,  or  by  lawful  means  ; 

^  and  held   '   and  therefore,  when  one  entitles  himfelf  to  a  particular  eftate 

to  be  only     by  an  elder  grant,  he  (hall  not  travcrfe  the  laft  grant,  but  (hall 

aidS'b*"thc   <^o"^P^l  *c  Other  to  (hew  by  what  title  he  claims  it  after  the  elder 

ajElia.         grant  f. 

c.  5.  f  The  party  having  the  elder  grant  may  coofeii  the  other,  and  avoid  its  eflfeds^  bj  ik,«ma% 
hit  own  i  and  if  made  by  a  di/ferent  grantor,  he  Aould  fliew  that  before  fuch  other  grantor  had  9fLj 
thing  in>  Scc»  his  grantor  was  feiied,  &c.  and  made  fuch  elder  grant. 

Marc  21.  A  man  pleaded  a  defcent  of  a  copyhold  in  fee ;  the  defendant^ 

to  take  away  the  defcent,  pleaded,  that  the  anceftor  did  furrender 
to  the  ufe  of  another,  a^/que  hoc,  that  the  copyholder  died  feifed : 
And  the  opinion  of  the  court  was,  that  it  was  no  good  travcrfe  ; 
becaufe  he  travcrfed  that  which  needed  not  to  be  trayerfed  ;  for 
being  copyhold,  and  having  pleaded  a  furrender  of  it,  the  party 
cannot  have  it  again^  if  not  by  furrender,  as  in  H^/yat^s  cafe 
Jupra  s  for  as  none  can  have  a  leafe  for  years  but  by  lawful  con- 
vcvance,  fo  none   can  have  tl  ^ppyhold  eftate  if  not  by  fur- 
render. 
t>oa.  pi*         In  trefpafs  the  defendant  pleads,  that  A*  was  feifed,  and  en- 
365.  feoffcd  B.  who  cnfeofffcd  C.  who  enfeoffed  D.  whofe  eftate  the 

s.  p*.  and  defendant  hath ;  in  this  cafe  the  plaintiff  may  travcrfe  which  of 
that  where    the  feoffments  he  pleafes. 

there  are  fe?eral  material  things  alleged^  it  ia  in  the  ele^ion  of  the  party  to  traverie  which  he  pleafes. 

Sid.  S17.  If  in  trefpafs  or  cafe  the  plaintiff  declares  that  J,  S.  was  feife4 
Flll&ees  '"  ^^*  and 'made  a  leafe  to  him,  and  the  defendant  pleads  that 
J.  N.  was  feifed  in  fee,  and  leafed  to  him,  istci  thi3  feifin  of 
J.  N.  fhall  be  intended  by  difleifin,  for  he  ought  to  have  tra- 
▼erfed  the  feifm  of  J.  S.  and  faid,  that  long  before  fuch  a  one 
was  feifed,  £2f*r. 
Cro.  jac.  In  trefpafs  the  defendant  pleads,  that  long  before  the  trefpafs 

^^Roll  ^^^  James  Stephens  was  feifed  in  fee,  and  12  jS//z«  enfeoffed  Tbo* 
Rep.  3*62^  fncis  Norwood  to  the  ufe  of  James  Baker  and  Mary  his  wife,  and 
s.  c.  the  heirj  of  their  bodies ;  and  that  they  had  iffue  Henry  Baker^ 

B-ikerr.  ^^^  jj^^^  feifed,  which  defccndcd  unto  him,  and  from  him  to  his 
three  daughters,  and  juftiffes  by  their  leafe,  and  gives  colour  to 
the  plaintiff:  the  plaintiff  replies,  that  long  time  before  the  tref- 
pafs Sir  Thomas  Tyrrel  was  feifed  in  fee,  and  gave  it  to  Edvfarf 
Baker  and  Joan  his  wife,  and  the  heirs  male  of  their  bodies,  and 
that  they  had  iffue  the  faid  James  Baker  and  the  plaintiff;  and  that 
James  had  iffue  Henr^^  and  died,  which  Henry  died  withput  iffue 
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male;  wberefore  he  as  heir  male  entered,  and  that  the  defendant 
committed  the  trefpafs,  bfc,  and  traverfeth  the  feifin  in  fee  alleged 
in  James  Stephens ;  whereupon  the  defendant  demurs,  and  {hews 
that  he  traverfeth  the  feilih  in  fee  of  James  Stephens^  whereas  he 
ought  to  have  traverfed  the  gift  in  tail,  which  is  the  principal  matter 
of  the  bar :  but  the  court  held  that  it  was  in  his  eledtion  to  tra-« 
vcrfe  the  one  or  the  other. 

Where  by  the  {a)  inducement  or  conveyance  to  the  a£tion  the  Dyer,  12  t« 
defendant  is  oufted  of  his  (b)  law,  there,  the  defendant  may  as  ^'  ^^p 
veil  traverfe  the  conveyance  as  the  gift  of  the  a£bion.  ^l)  But,* 

•iiere  i  diflcifia  it  alleged  by  way  of  conveyance  to  the  title  or  pofieffion  of  the  plaintiff.  It  need  not  be 
tmtrred.  Dyer,  635.  b.  pi.  34.  {b)  Where  the  conveyance  to  the  adion  it  that  which  doth  entitle 
t]K  plaiotiff  to  the  aSioo,  it  may  well  be  traverfed  if  the  defendant  cannot  wage  hit  law  3  otherwiic^ 
wheie  he  may  vHge  hit  law.    Cro.  £ljs.  169.  201.  S.  P. 

« 

In  ajfumpfitj  fuppofing  that  fuch  a  day  4  Jac*  upon  an  account  Cro.  Jac 
betwixt  them,  the  defendant  was  found  in  arrear  in  fuch  a  fum,  ^34- 
and  afliimed  to  pay,  ^r.,  the  defendant  pleads  that  fuch  a  day  bq]^  jg,* 
^Jac,  they  accounted,  and  then  he  was  found  in  arrear  fuch  a  s.c. 
fum  as  the  plaintiff  fuppofed,  and  that  the  fame  dav  he  made  an  ^^^* 
obligation  for  the  payment  thereof,  and  traverfeth  that  any  other 
dajr  after  the  obligation  made  they  accounted  together  prout,  &c. : 
and  it  was  thereupon  demurred ;  for.  that  the  account  (which  is 
the  caufe  of  the  ajfumpftt)  is  not  traverfable,  nor  the  time,  for 
it  is  but  an  inducement  and  conveyance  to  the  a£iion :  But  the 
court  held,  that  the  account  which  was  the  ground  of  the  pro- 
mife  was  well  traverfable  \  wherefore  it  was  adjudged  for  the 
defendant. 

It  is  faid,  that  the  conCderation  of  a  promife  is  never  traverf-  Cro.  EUs. 
able,  nor  allowed  to  be  traverfed,  but  it  is  the  promife  itfelf  *°'j 
which  is  traverfable,     But  hereui  a  [c]  difference  is  taken  be-  ^^,'^ou* 
tweeo  a  confideration  of  a  promife  which  is  executed,  and  a  con-  Canh.  8a» 
Cderation  which  is  executory  j  that  the  one  is  not  traverfable,  but  ^^)^  '^^ 
4e  other  is.  bct^S^ 

pramiie  upon  a  cosfideratioo  executed  and  executory  it,  that  in  that  executed  yoa  cannot  traverfe  the 
toa&dendoa  by  itfelf^  becaufe  it  it  pafled  and  incorporated,  and  coupled  with  the  promife.    Hob.  106. 

In  trover  and  converCon  the  converfion  is  traverfable ;  for  it  is  Cro.  EUr. 
the  fubftancc  of  the.  a£lion,  and  the  tort  fuppofed  in  him,  and  V'^^\ 
ib may  well  be  traverfed;  for  if  one  finds  goods,  but  doth  not-forthiiviJ!^ 

convert  them,  no  adion  lieth.  tit.  Trover  and  Converfion. 

On  debt  for  an  annuity,  it  appeared  upon  oyer  of  the  deed,  that  Hope  v. 
the  defendant  covenanted  to  pay  it,  (if  the  fame  were  perfonally  ^^V** 
demanded  by  the  plaintiff,}  whereupon  the  defendant  traverfed  the  * 
,  demand.    The  plaintiff  demurred :  and  per  ri/rww— The  grant  is 
fubflantive,  and  fo  is  the  covenant  fuflantive,  and  the  demand  in 
this  a£lion  is  not  traverfable,  whatever  it  might  have  been,  if  an 
aQion  had  been  brought  upon  the  covenant ;  but  we  tliink  it 
would  not  be  traverfable  in  that  cafe,  as  it  is  contained  in  a  pa-> 
rcnthefis  in  the  deed.] 

Ind^bt  on  an  obligation  of  100/.  dated  12  yuiii  lo  Can  i.  with  Cro.  jtc. 
tonditipn  for  the  payment  of  58/.  at  the  end  of  fix  months  5  the  JJ^^^f^n  ^ 

defendant  whiticy.  * 


Hiitt: 


.  -  I-,'  of  nfory:  The 
^  *  ^"=3^  2zid  diat  the  dc* 
zzi=:  3jr  a  yor  ;  and  that, 

ofhalf 

onlj  for 

time;  and 

die  loan 

it  for  a 

rr-nndcr,  mak- 


:rr-r_    '-r-    r  -zrttr^^  ir  ^e  imprifon- 
tj:^    i.:i.    ^   -s  ^^  r^^  in  the  man- 
-•  ..^.    ^1    >    c   «  =ZL  ZLsz  he  is  guilty  at 

3e  p2aiiiti£r  fnp- 
ns  rhe  defendant 


a      « 


:ii>:i  is  iaid^ 
3  k>  local  that  it 
aconftaUe  of  a 
rr  ^  jacaJt  of  the  peace, 
:  :2::i=ii  iun,  he  fiiall  tra- 
,  iz-jzc  ^  town  whereof 
^--iniir  uifis  for  damage- 


.  -rr-.-u-r-  ::i-:r  r:  3-: 7a/,  the  dc- 
^  z  ^-r^.z^  j-zi  :r  ^-xjzi^v.vr  by  virtue 
.  .  .  .-•  :n-r:  2si  was  not  guilty 
i .  >  -  n^  ::rT  s  -w-ss  sot  good,  the 
-'  ^  ^v—  ^-^  -irzr—rc  be  might  have 
.-,  -.^  .i^r.-t  X  :s^  ir:si^t  ;  otherwife, 
-    i  ^rz:jL  — ir  i  Sijs^r:\r^  and  of  this 

.    j.u  ':i^r; —  i*-  -s  -latuL-T,  the  defend- 
.    r-trr-,    rr?  i:;  bcuTe  in  Waltham 

L~  zsspoftat  to  put 

. .    .  ^  X  -S^  r-^rr  fxtrj  W^alfham  : 

.  .■   ..    -:  *:  ^u^/i  cf  juilification,   viz. 

^    ^   :•--      .---.,  i:  the  jullificatioa 

.-* . -i*::!  ^  =:-*^'"it  hare  been  al- 

^  ,  ^  .  .^\ — -.  J^Ti.  for  killing  his  dog» 
^;.    *.  ^.  ir^s^  «^.Jri  Lii  fee  of  a  warren  in 

w  ,-^--T  rir  ^  xz.i  then  was  warrencr, 
.  -^  T  nc<  w^^c  ccciis  there,  and  there- 

.-.,\  x-^.  r,i::nirg  at  conies,  he  there 

.     :r,.  :c  J?  r^^  Jf/fi»^  Edznbridge  pr&it, 

.  ¥-.i>  .cc^z^i,  toit  he  had  travcrfed  the 

rx  r-ii^ii  all  other  places:  But  the 

.r-i.  "^is  c>xJ,  his  (:aufc  of  juftification 

rc^sri  rc«  allege  ?iny  more  thaa  thaX 
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Trefpafs  of  aflault,  batteryi  and  wounding  m  London ;  the  de-  Cro.  J«c* 
fcndant  juftifies  in  the  county  of  Norfolk^  by  virtue  of  a  warrant  372- 
6pm  the  iheTiff  of  Norfolk^  upon  a  writ*  of  latitat^  qua  eft  eadem  w^^cocki 
irapfgrejfo^  &c.,  abfque  hoc,  that  he  is  guilty  in  London,  vel  alibi  Cro.  Elu. 
txtra  comitatum  Norf.     On  demurrer  one  obje£iion  was,  that  he  l^^'^lF' 
had  juftified  and  alfo  traverfed,  which  he  ought  not  to  have  done :     ^^  ^  * 
But  the  court  held  it  well  enough ;  for  the  juftification  being  in 
another  county,  the  county  wherein  the  a£lion  is  brought  ought 
to  be  traverfed ;  and  the  plaintiff  may  maintain  the  adion  and 
ifTue,  if  he  will,  or  he  may  traverfe  the  defendant's  plea,  at  his 
clefiion. 

If  a  man  bring  an  a£iIon  of  trefpafs  for  breaking  his  clofe  on  Hob.  104^ 
a  certain  day,  if  the  defendant  plead  a  releafe  of  a£tions,  he  ^y^»*of, 
fliall  traverfe  all  trefpaflcs  after  5  if  a  feoffment,  he  fliall  traverfe  s«d*?^^ 
all  trefpaffes  before  ;  if  a  licence,  all  before  and  after.  Lev.  241* 

307. 

z  Mod.  6S.     That  where  the  j unification  ^pes  to  9.  time  and  place  not  alleged  by  the  pl^intiffy  dm^ 
naft  be  a  traverfe  of  both. 

In  trefpafs  laid  to  be  done  i  May,  the  defendant  pleads  a  re-  3Buir.to9t 
I   Icafc  made  to  him  i  Junii,  and  traverfes,  ab/que  hoc,  that  he  was  ^^*'  ^*'* 
[  gmity  at  any  other  time  after  the  firft  of  June;  and  this  was  held  Amfon V/ 
iui  ill  traverfe;  for  the  day  not  being  material  in  trefpafs,  he  WaAcot. 
ought  to  have  ^raverfed,  abfqui  hoc,  that  he  was  guilty  before  ox 
after  i  Junii. 

If  in  trefpafs  for  entering  a  houfe  the  defendant  fays,  that  it  Cro.Clis* 
was  the  freehold  of  J.  S.  and  juftifies  27  Eliz.,  a  year  before  the  ^7-  Highan 
trefpafs  fuppofed,  and  traverfes  the  time  before  27  £/iz.  but  fays  ^'    «/"oW* 
nothing  as  to  the  time  after ;  yet  the  traverfe  is  good  ',  for  when 
he  pleads  his  freehold,  or  the  freehold  of  another,  it  (hall  be  in- 
tended fo  to  continue,  unlefs  the  contrary  be  ihew/i,  and  there^v 
fore  no  need  of  traverfing  the  time  after. 

Herein  alfo  this  difference  hath  been  agreed,  that  where  a  gene-  Sid.  234. 
nl  aftion  is  brought,  in  which  the  time  is  not  material,  there,  ^^*  ^^ 
upon  a  traverfe  to  the  hO,  charged  upon  the  defendant,  he  mud    ^^' 
add  abfque  hoc,  that  he  was  guilty  either  before  or  after ;  but, 
where  the  thing  traverfed  is  not  to  the  point  of  the  a£tion,  (though 
the  cafe  may  be  fo,  that,  if  it  happened  before  or  after,  the  a£tioa 
might  have  lain,)  the  party  need  not  add  abfque  hoc,  that. he  did  it 
before  or  after,  and  this,  whether  the  traverfe  comes  in  of  the  . 
plaintiff's  part  or  the  defendant's.  •) 

In  cafe  upon  feveral  promifes,  the  ftatute  of  compofition  of  two  7  Mod.  x6. 
thirds  was  pleaded  in  bar ;  but  the  plaintiff  fliewed  the  contraft  to  ^^^^^^ 
have  been  fince  the  time  of  the  ftatute,  which  the  defendant  did 
not  traverfe  in  his  plea,  as  he  ought  to  have  done ;  and  therefore 
judgment  was  given  for  the  plaintiff;  for  if  you  vary  from  the 
^me  in  the  declaration,  and  make  fuch  variance  material,  you 
ought  to  traverfe  the  time  in  the  declaration. 

Trefpafs  ^nd  imprifonment  laid  the  Hrft  of  May,  i^j  Car.  2.  Lev.  ir6. 
The  defendant  juftifies,  as  (heriff  of  Coventry,  to  arreft  him  for  a  J^*.^  ^' 
breach  of  the  peace  made  upon  him  in  the  execution  of  his  ofEce, 
for  which  ht  anrefted  him,  and  carried  him  before  the  mayor ;  ai\d 

traverfed 


trxraki  all  tbc  time  bcfiore  he  was  ihcriir,  or  aftetwarfs  ;  ani 
the  tnvcric  was  adjndgcd  good,  thoog^  it  was  objcAcd  to  be 
too  (#)  laigc, 

m  tfce  ytijrfrr  of  the  pnty,  bo  |Bo6iI.    s  Ler.  St.— — Bar»  wbere  dK  tiafcife  cao« 
is  aLcsel  b  the  faicacb,  ic  U  noc  (ood.     3  Lev.  167. 

If  in  gjcflmcnt  the  defendant  pleads  a  furrender  of  a  copyhold 
Wood  iiy  the  hands  of  J.  S.  then  fteward  of  the  manor,  and  iflbe  if 
'^  joined,  s^qut  Lcc,  that  he  was  fteward  ;  this  is  naught,  for  the 
travcrfe  ought  to  be  general,  that  he  did  not  furrender;  for  if  he 
were  not  fteward,  the  furrender  is  nud :  fo,  of  afurrender  pleaded 
into  the  hands  of  the  tenant  of  the  manor. 
3LEV.  Its.  In  battery,  the  defendant  pleads  a  judgment  obtained  by  jt.  bis 
father,  and  an  execution  thCTCupon,  whereon  the  goods  of  J.  & 
woe  taken  in  execution ;  and  that  the  plaintiff  affaultcd  the  bai- 
lifi,  and  would  hare  reCcued  the  goods ;  whereupon  in  aid  of  the 
bailifis»  and  by  their  command,  the  defendant  mollitir  manus  im* 
fcf^  upon  the  plaintiff  to  prevent  his  refcue  of  the  goods.  The 
plaintiff  replied  De  injuria  fuipropriiy  ahfqut  boc^  that  the  defend- 
ant by  command  of  the  bailiffit,  and  in  aid  of  them,  to  prevent  a 
lefcue  of  the  goods,  bV.  whereupon  the  defendant  demurred  ge- 
nerally :  and  upon  argument  it  was  refolved,  xft^  That  the  repli- 
catkm  in  travcrfing  t^  command  of  the  bailifis  was  not  good,  for 
lie  might  of  lumiclf  do  that  to  prevent  the  refcue,  which  is  a  tort 
and  breach  of  the  peace,  zdljj  The  defendant's  plea  is  ill,  for  the 
adioB  was  broi^ht  as  for  a  battery  at  Z>.,  and  the  defendant  jufti- 
Ces  at  5.  in  the  iame  county,  whereas  the  bailifis  have  authority 
through  the  whole  county,  and  therefore  the  caufe  of  juftification 
in  the  fame  county  not  local ;  fo  that  he  fliould  have  conformed 
and  juftificd  in  the  fame  place,  being  the  fame  county  where  the 
plaintiff  declared ;  and  if  the  place  had  been  material,  he  ought 
to  have  travcrfed  all  other  places  within  the  fame  County }  i^Jic 
muiamqui  via  JaiS  the  plea  was  held  ill. 

[To  an  aQion  of  trefpafs  in  the  common  called  A.  the  defend- 

V.  Wood,     ^nt  pleaded  that  A.  and  B,  commons  lie  open  to  each  other,  and 

j''^'"'        then  prefcribes  for  a  right  in  both  commons.     It  was  holden,  that 

^'*  the  plaindff  could  not  traverfe  part  only  of  the  prefcripuve  ri|^ 

claimed  by  the  defendant,  the  prefcription  in  A.^  but  muft  trap 

verfe  the  vAoU  prefcription,  for  all  prefcriptions  are  entire }  and 

when  they  are  pleaded,  the  adverfe  partv  catinot  deny  a  part  only 

but  muft  either  demur  or  traverfe  the  whole. 

GnScb  V*        To  an  adion  of  trefpafs  the  defendant  juftified,  under  a  pre« 

Vriijams,     fcriptivc  right  to  a  duty,  and  alfo  a  prefcriptive  right  to  diftrain 

i\viir.53S.  j.^^  j^^    .pjj^  plaintiff  traverfed  the  prefcription  for  the  duty,  but 

not  the  prefcriptive  right  to  diftrain ;  and  upon  demurrer  for  tba^ 

caufe,  the  replication  was  holden  good. 

Piimcr  vs         To  an  aftion  of  covenant  by  an  affignee  for  rent  arrcar,  the  de- 

Wtins,         fendant  pleaded,  that  the  leffor  made  a  conveyance  in  fee  before 

s^u.  Sxj.    ^^  Icafc,  and  travcrfed,  that  he  was  afterwards  fcifed  in  fee. 

This  traverfe  was  adjudged  to  be  bad  for  its  generality,  as  it 

tied  the  plaintiff  up  to  prove  an  cftate  in  fee,  when  any  other 

would  do.  J  Ijj 
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In  replevin  the  defendant  makes  conufance  as  bailiff  to  y.  S.,  SaUc*  107. 
plaintiff  pleads,  that  he  took  them  de  injuria  fud  propria^  abfque  ^' ''.,. 
hoc^  that  he  was  bailiff  to  J.  S.     To  which  it  was  demurred :  v.'pynt!* 
and  after  argument  the  traverfe  was  held  to  be  well  taken;  and  («)  Forthit 
a  (a)  difierence  obfcrved  between  an  aftion  of  trcfpafs  quare  clau-  *|^*  ^J** 
fifftfregit,  and  an  aftion  of  trefpafs  for  taking  cattle  or  replevin  :  RoU.iUp. 
in  the  firft  cafe,  if  the  defendant  juftifies  an  entry  into  the  clofe  by  4^- 
command,  or  as  bailiff  to  one  in  whom  he  alleges  the  freehold  to  yif*"'"^ 
be,  the  plaintiff  (hall  not  in  his  replication  traverfe  the  command;  Coinb.47i, 
bccaufe  it  would  admit  the  truth  of  the  reft  of  the  plea,  viz,  that 
the  freehold  was  in   7.  S.  and  not  in  the  plaintiff;  which  would 
be  fufficient  to  bar  his  adion,  whether  the  defendant  was  em« 
powered  by  J.  $.  to  enter  or  not ;  for  it  is  not  material  that  the 
defendant  has  done  a  wrong  to  a  ftranger,  if  it  be  none  to  tho 
plaintiff:  but  in  the  other  two  cafes,  if  the  defendant  juftifies 
taking  the  cattle  as  bailiff  to  J.  5.,  in  whom  he  lays  a  title  to  take 
them,  as  for  a  diftrefs,  or  other  caufe,  there,  it  may  be  m^tterial  to 
traverfe  the  command  or  authority ;  for  though  J.  S.  had  right  to 
take  the  cattle,  yet  a  ftranger  who  had  no  authority  from  him, 
will  be  liable ;  fo  that  both  parts  of  the  defendant's  plea  in  this 
cafe  muft  be  true,  and  therefore  an  anfwer  to  any  part  is  fuffi- 
cient :  lb,  in  trefpafs  for  taking  goods ;  alitir,  in  trefpafs  quare 
daufum  fregit^ 

In  replevin  the  defendant  made  conufance  as  bailiff  of  J,  S,  for  3  Lev.  20. 
a  rent-charge ;  the  plaintiff  in  bar  fays,  that  he  took  the  diftrefs  R®**^°i?J" 
without  the  privity  or  command  of  J,  S.,  and  that  fuch  a  day     *"** 
after  the  diftrefs  J.  S.  came  firft  to  have  notice,  ^  deadvocavit 
sttptiones pradiilas  :  the  defendant  demurred  generally.     Etper  cur^ 
—The  Inir  is  naught,  for  he  ftiould  have  traverfed  his  being  bai- 
liff; and  he  was  ruled  to  replead  accordingly,  and  to  mend  his 
bar,  paying  cofts,  and  go  to  trial  upon  iffue,  bailiff  or  not. 

If  on  a  prefentment  for  not  repairing  a  highway,  it  is  alleged,  sSani.!^. 
that  the  defendant  Is  chargeable  ?atione  tenure  quarundam  terrarum  ^^  T* 
parcel!,  di^Jt  peda  terra,  &c.  diBa  communi  alta  via  regia  inciuf,  df       ^ 
incrocbiat,  s  the  traverfing  the  ratione  tenura  is  fufficient,  without 
anfwering  to  the  encroachment,  being  the  principal  point  to  be 
traverfed. 

A  traverfe  maft  be  taken  to  fome  matter  alleged;  and  there-  Ltttw.935* 
fore  where  in  falfe  imprifonment  the  defendant  juftified  by  procefs  '|.^?\ 
out  of  an  inferior  court,  and  the  plaintiff  replied,  that  the  caufe  matter? 
of  adion  accrued  out  of  the  jurifdi&ion,  ahfque  hoc,  that  it  accrued  fuppofai  is 
within  the  jurifdidiion ;  the  traverfe  was  adjudged  ill,  being  of  a  ^^''"▼•rf' 
matter  not  (^) allied  before ;  but  it  was  held*  that  this  being  only  an  ,nore  is 
immaterial  traverie,  no  advantage  could  be  taken  of  it  on  a  general  (natter  aU 
demurrer,  and  that  then  the  refidue  of  the  replication  fliould  jf 8^^.  <>»'«*' 

A     J  1  *  due  time, 

lUna  good.  normatur 

ioiouceriaily  alleged.     %  Salk.  6x9.  pi/  2.     Ld.  Raym.  349.^-*— But  whatever  1%  neceflarily  unJer- 
Aood,  intendedy  and  implied,  is  traverfable,  as  much  as  if  it  wereexprefled.     aSaik.  629.  pi.  6* 

In  cafe  againft  a  (heriff  for  taking  infufficient  bail  to  the  intent  sid.  96. 
to  deceive  him  of  his  debt ;  the  U)  intention  t  >  deceive  is  not  tra-  ^''^  ^^**. 

-  ,  ,  »  \  /  mnrer  ot 

Venat>le.  intendmert 

is  not  Cxaverfabie.     Style,  3S3.     Leor.  50.  S.  Pt     Nor  cittfe  of  fufivcion.     3  Bulfi.  2S4. 

In 


:*~*"?r  iemefhc  vas  pleaded  in  bar;  plaintil^ 
:^  :=c  3:t:t*  it:  gicariible  at  common  law,  and  traverf- 
:r  r"jrT-"f.5  zi?  Torcsl  ^  anttpso  dominico ;  and  it  w^ 
J.  nx  :.*^urT^  ;  becmfe  he  (honld  have  travcrfcd,  that 
gTkffu    trrr.f'rTf,  or,  that  thefc  tenements  were 

ji^ni^zt  a  peifon  cannot  take  a  traverfe  in 
juc  31 .1*1  help  himfelf  upon  {6)  evidence ; 


>-•  ^  ^ « 


^^  r-v:ir:i  f.i.t  3e  za  r^c   j   point  of  the  a£lIon  :  as,  in  co* 

rie  piaintiff  fays,  that  there  were 
:  c<:icndant  cannot  traverfe  two  of 
ittc  3iii:i  plead  corenants  performed  *• 


^K.<%      ..^  •     s.  '^  ir    T  Ttaav  ":■—  -ite  bi."^  atrr  be  ^pechllj  trtrcrfcd;  whi«h  probably 

•^^  .    MS    w     ••«s    T    "^..sacr   .7MK   ^jc  jcaen^  .Juc     Cactii.S2.     (c)  In  Crefpafsy  tbac  which 
-•. -u-.j*^    at    -    w^    V  «pw«r  ■   t  £SMxa^^« -Ksi  aat  be  oarericd.     Ley.  283,  *  How 

^    <^    «.««       «.  ^1-    ^  ^  ncA»    «:i..xr  i=:c  *  ir  .b  ikC  a  arrear?— »'— If  there  it  not  any  reot  io 
.jiaa.     -    _•-  T  -  -       A^    -rr;    ?.t     a  a".;u. — —It  «ct  is  in  arrear,  be  ihoald  move  tbe 

i«.      >    I         v.-~.       .    n   -•>ne^    t  X  -«ac  jx  arear,  ad  cofb :  If  there  it  any  other  breach 


7::  >^-t  la  x  uil^^mect  jocixsed  i  Maj,  14  Car.  2.  before  the 
r.^LT  -i-u  3;;:I.JV  jr  ^i^-nou:^^  at  a  court  then  held  according  to 
:  ^  ^-^un  *i  u:j  iluit  c:c7>  the  defendant  pleads,  that  the  court 
;  .~,  X',— '-.i.Ti:  "u  ixe  cu-wjia»  v5V.  is  held  before  the  mayof, 
I    -.c    :*.   i.^c  :e  Tcccv^n^i  ic  the  court  held  the  faid  i  Maj^  bc- 
'..1^  .::^    r.-'or  iii»l.  i-^i£s»  according  to  the  faid  cuftom.     And 
->..^    *        i,-*;-:    - '  *^'::\inxr,  ic  mTOTc  was  held  31  in  traverGng  a  matttfr 
"^      .-,  ■'cv.'.*  «.:.wfi  >  -ICC  w  be  tn^A  per  pau^  and  in  (^)  joining  Ac 
^  "^'^^     n^trr  ^  ^c  CAii-'i:?*  whicli  is  tiizhlc  per  pais,  with  the  matter  of 
r...**-,.      •xxt.^.u  *  :mc  !^r  cvic^.r  w  hare  pleaded  nui  tiel  record^  which- would 
':-^c  r.^c  ^i  r-ivi\:£  iVy  cr  that  there  was  not  any  fuch  cuftom, 
:;*v  :-  :c  r-vU  .c  jt^  ^jl::  it  was  likcwife  held,  that  making  the 
^,  /  >.i.  ..'Ci  ^^^  ic  ^:ic  code  the  traverfe  ill. 


4    ^  *• 


rikV     %     fek«.wJ«KHik       S»i*k  »«t 


^**       .  ■•» 


X^VA« 


r't^x  irvo  i."T  cclr^tton  to  the  (heriff,  conditioned  to  appear 
,fc  •  . '.    u  .r  r/w  ju  •^-  ■  -  ri.  Ti.,  &c.    Defendant  pleaded  the  ilatute 
*:.":.  .%   .  ^-  i^^i  ''^t  he  was  taken  and  imprifoned  virtuie  brevis 
«.  •-•.  r«.*'uf».  J.^^^t:,  and  that  the  obligation  was  taken  for  eafc 
4,K»  ..  ■  car.      l^rc  plilntiJ  replied,  Auter  brief  return.  oSiabis  Mar^^ 
.  i.k  um  r'>.xt  ic  w-is  taken  and  imprifoned  upon  that,  abfque  hotf 
vr*  c  V  w^  ut  pn:c«  virfmte  brevis  retorn,  quindena  Martini.    The 
Hv^vtv4.!C  jv-r  arred  generally.     Saunders  argued.  That  the  tra* 
%c  v  ^  IS  ; :  irvi  itnsMiterial ;  for  it  matters  not  whether  the  writ 
^  te.  r^:^;■•^^c^c  fozr^-ts  Alartim,  or  not,  but  he  fhould  have  con- 
V  Uvi.v  >■  >x^  fttr^st^-^  ri  verificare,  and  left  the  defendant  to  tra- 
%ct-vi  ;rV  ^nc  fttaniabk  •Sabis  Martini  i  and  upon  this  traverfe 
tv-  ;vvv  J^«  con  be  taken  j  for  it  is  not  material  whether  any 
%•  r  %  i«  K^uri:jic*^i:  f^dtna  Marttni,  or  not ;  the  only  material 
^\    ,.  5^.  jBui^^^iiU  the  goodnefs  of  the  obligation  is  this,  that  the 
%    r^*^  tvtx*mble  t^abis  Martini,       Sed per  curiam'^ If  the 
:•  *.>*c   tc    i-::uteria!,   the    defendant    waiving    that    (hould 
^  .  ^  Ji^v*:.x\i  the  writ's  being  returnable  oiiabis  Martinis  but 

the 
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thetraverfe  is  well  enough  in  this  cafe,  it  being  taken  to  the 
mod  material  thing  pleaded  in  bar  to  avoid  the  obligation.  They 
therefore  gave  judgment  for  the  plaintiff. 

In  debt  on  a  bond  made  by  a  prifoner  to  an  under-fheriff,  con-  Com^.  145. 
ditioped  to  pay  60 /.,  the  defendant  pleads  the  ftatute  23  if.  6.  FJ^^'*^* 
r.  9.  of  flieriffs'  bonds,  and  that  thiS;  bond  was  made  for  eafe  and 
favour,  and  fo  void  by  the  ftatute.  The  plaintiff  replies,  that  it 
was  for  the  better  fecurity  of  money  due  to  himfelf,  and  traverfeth 
the  eafe  and  favour:  and  herein  it  was  adjudged  for  the  defend* 
ant ;  for  though  the  traverfe  be  good,  yet  the  inducement  being 
ill,  in  not  faying  that  it  was  pro  bono  (sf  vero  dibitOy  the  plaintiff 
cannot  recover. 

If  in  an  a£lion  on  the  cafe  for  flopping  three  windows,  the  de-  Ydv.  125. 
fendant  juftifies  the  flopping  of  two  of  them,  and  traverfcs  the  ^^^J* '  *^' 
flopping  of  three  windows;  the  traverfe  is  ill,  for  thfe inducement  s.c* cited, 
goes  only  to  part,  viz.  the  flopping  of  two  windows ;  and  yet  the  »nd  like 
traverfe  goes  to  all  three,  which  ought  not  to  be  ;  for  if  the  de-  -''„d"^d  **' 
fendant  had  flopped  only  two,  yet  in  cafe  the  plaintiff  fhall  recover  {a)  That  la 
damages  {a)  pro  tanto ;  and  therefore  the  defendant  ought  to  have  an  aaionftw 
pleaded,  as  to  the  flopping  of  one  window,  not  guilty,  and  as  to  a^3™in  which 
the  other  two  to  have  juflified,  and  then  every  part  of  the  injury  the  plaintiff 
alleged  bv  the  plaintiff  had  been  put  in  iffue.  is  to  recover 

*  inpropor- 

Uon  to  his  lofs»  every  part  is  to  be  put  in  iflue.    2  Sand.  2c6. 

In  aflault  the  defendant  juftified,  for  that  he,  being  mafler  of  a  Vent.  70. 

ihip,  commanded  the  plaintiff  to  do  fome  fervice  in  the  fhip,  which  ^"^'^«y  ^• 

he  refufing  to  do,  he  moderate  cafiigavit  the  plaintiff,  prout  ei  bene  5^^444. 

//fwV.    The  plaintiff  maintains  his  declaration  ;  abjque  hoc^  quod  %  Keb.  623. 

moderate  cajltgavit :  After  verdift  for  the  plaintiff,  it  was  moved  \'^'   , 

in  arrcfl,   that  the  iffue  was  not  well  joined  ;  for  rton  moderate  general  re- 

caJKgavit  doth  not  neceffarily  imply  that  he  did  beat  him  at  all,  plication 

and  fo  no  direft  traverfe  to. the  defendant's  juflification,  which  becnbe^^w 

immoderate  cafiigavit  would  have  been  •,  but  de  injuria  fud  propria  as  it  would* 

oifyue  aliqua  tali  caufd  would  have  been  the  mofl  formal  replica-  have  obliged 

tion  5  but  it  was  held  to  be  well  enouch,  being  after  verdift  •.  thede/cnd- 

^  o    '  o  ant  to  prove 

the  whole  of  his  plea. 

In  debt  upon  a  bond  entered  into,  EUz*  Perkins -^  who  was  the  Vent.  77. 
plaintiff's  wife,  he,  as'  her  adminiftrator,  brought  the  adlion ;  p '^^'^  ^' 
the  defendant  pleads,  that  he  delivered  the  bond  to  one  E/iz.  sfa.  ^"jo. 
ferlinsy  qua  obiit  fola  Isf  innupta^  nbfque  hocj  that  he  delivered  it  aKeb.  635, 
to  Eliz, Perkins^  the  plaintiff's  wife.     To  which  it  was  demurred  ?',^'."**'" 
fpecially ;  for  if  it  be  taken,  that  there  are  two  of  the  name,  the  -jhow  could 
defendant  (hould  have  pleaded  non  ejl  fa6fum\y  for  it  amounts  to  noneftfsamn 
no  more ;  or  at  leafl  he  ought  to  have  induced  his  plea,  that  there  ^^  t^bc^bon" 
Were  two  EHz,  Perkinses ;  but  this  traverfe  is  defigned  to  bring  the  when  pro-  * 
niarriagfc  in  queflion,  which  is  not  to  be  tried  j  wherefore  the  <iuced  ja 
court  gave  judgment  for  the  plaintiff.     '  \\iJllh  in 

foffeifioo  of  a  perfon  not  entitled  to  recover  upon  it  .'—Might  not  defendant  have  pleaded  generally,  ad- 
Butting  the  bond  to  be  his,  but  that  it  was  not  given  to  the  E.  P.  mentioned  in  the  declaration,  but  to 
another  £.  p.f  Indeed  now,  by  virtue  of  thejli:.  4  Ann.  c.  16.  §  4,  he  might  plead  mn  tJlJjcluTn^ 
and  a  fpec'aJ  pica.  ▼ 

In     • 


4od  plTtf  tnD  pifaHing^. 


IVrh.  ns»  In  ofuirfTil  2raiii£  zr  orrtrrli,  i^c  pleads  (ereral  judgmentf, 
W«*k€ ».  and  liw:  £'rc  kcr  nx  aiT-^  x*^--*.  Tbc  plaintiff  rq>Kes,  that  jw 
4  fciii.  6-  *'**^*  p^-4...\^  i^ii-  *"T  fcf3t:  m  ?:cc  br  fraud.  The  defendant 
4.L.  r::.:Tr« -.  i=-  m:.  rrj:  Tsrsris:*.  fnc  al  c?r  anr  of  the  judgments 

rrr  urr  cc  :■  -:  :n-  irziu.     irn  m  c-frr.arrer  it  was  objeded, 

n  i^r^  rr-'iiiaci  Lrrcrally  to  every  judg* 


—     »-      • 


*"^  mr^.  r:^  t.".  ii  r: — js  ;J- ::-r-s -i.i<:::::rrs  in  one  general  tra- 
^  Trr:  r.::  :  -r-i  r.  :.  n-r  ::i:i  v^aL  fcrm  of  pleading  was 
i  -       -■:.     ;    Tr:-u   '     i — -:=i:rc?  i^  ^  rlairdff;  for  if  iffue  had 

r :.^   -1  ij.   ^.-rnrns  iai  bcra  kept  on  foot  by  firaud, 

-  ^       I  -    .        :  ^  T^r:  :=r^  i -r-  'x  if  rrrr?  akne  had  been  kept, 

^-  -  r-.i.  ::-  r\-r  r.-i  it=r  frxai  fcr  the  plaintiff;  bc- 
j-  ._   '.^  "^^  1.  :   ^  prr;.  si-i  isc  tiar  leaibn  the  whole  is 

^    -  -        -  -r—    T--Z'    TT-'nirrr  rplrd  the  leflbr,  declaring 

—  -        .  .    .--:. -^   -JT  z:;.:;^  crcrrrent,  and  ailigns  for 

-    _--«-.  siLir  rrcn.  *!=,  ai:d  ouft  him  of  the 

rd  to  dillrain  for  rent 

_;/;  to  which  the 

rsrsni  C ;  becaufc,  if  he  had% 

f:St  ^  had  a  good  caufe  of 

if,  sbfque  boc^  that  he 

:  But/ifrrtfr. — ^The 

,;2.   ;.:     TT  x"  f:e  rl^ tiff  Will  join  iffuc 

-.-.-:   .-  ••.  TTTfc  :fre  ocfler  of  any  part,  the 

rr:  -r:-.srt  seek  a  divcrfity  between 

«   ^    :  :,irt  Tcn  amft  plead  nan  debet  nee 

..  ^  .    ^..u^  .^uir,  as  this  is. 


Jwl^iccy  and  Certainty : 

: .  -   z.  ^r^'.^-r.  Alii  OAiipted  to  the  Aflion* 

>*.:  ^  :  ^TumT  r£e,  that  every  man  muft 

.  -   >   .r  -'-•'Tiit.Tit:  xnii  rropcr  for  him,  accord- 

•  7    •*;.^  iv:  ;c?*  r:d  ictereil. 

..  '.  -"'-a  X  x*cvr  ^c  cdier  fpccialty,  the  dc- 

.:-f  ■  X  s  ccherwifc  in  debt  founded 

..•>■>  .2>.  i,^Tr  1  rnrfciiption,  or  upon  a  deed^ 

V   .*•  ,n  ^^::c  *>:  brought  on  a  bond  or  fingle 

-  .   .  -  .*^  ri-T'-'nt  without  an  acquittance  un— 

.  .^::    .  ^:  .^*^:i  :or  him,  will  not  entitle  hin^ 

^  ^v  ^iccz  i»  ia  force  till  it  is  diffolved  tm 

^  .  -V  V  r    ^tf  ir^^r?  of  an  {</)  annuity  granted  for  Efe^ 

^^*  *       '  ^   ..  ^  ,>.  ^.ci;  r>:r  the  adion  is  merely  founded  upon. 

'^  ^Jt  ^  -iTii  s  2^  aclicn  can  be  maintained ;   and 

thougl:!. 


« • 


«      1^  ■« « 


*.%   -•«.'  »» 
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Diough  b^  the  death  of  the  grantee  the  nature  of  th»  aAioti  is  of  a  rent.    ' 
I  changed,  the  annuity  being  determined,  yet  this  proves  not  but  ^."^f'  ^^ 
\  idiat  the  adion  is  founded  upon  the  deed.  good  pica, 

tj^anle  the  plaintiff  baith  other  remedy  to  levy  it,  vU.  by  diftrefs.  Otherwlfi;,  upon  the  grant  of  a  bare 
f^pDvitj,  lor  there  being  no  remedy  by  diftrefs^  the  grant  mult  be  avoided  by  matter  of  as  high  a  nature, 
I'^ris.  by  acqaittance.    Har4.  33. 

I      Where  the  a£i;ion  is  founded  upon  a  penal  itatutei  it  hath  been  Cro.  Ella. 
adjudged  that  not  guilty  is  a  good  plea.  ^57- 

lfoy>  56.  1  In/L  651.  Moor,  914.  pi.  1193.  [^^tain  It  it,  that  the  plea  of  not  guilty  Co  debt  on 
■  penal  ftatote  is  not  fuch  a  nuliityi  as  wiU  warrant  the  plaintiff  in  figniog  jodgment.  1  Term 
Eep.  46i.  j 

So,  in  debt  upon  the  2  &r  3  E,  6.  e.  13.  for  not  fctting  forth  a  inft.  651. 
tithesj  it  hath  been  held,  that  not  guilty  or  nil  debet  are  good  picas.  *°g  ^^* 

adjudged. 

In  debt  for  the  arrears  of  a  rent-charge  by  will  devifed  to  the  Hard.  33*^ 
.fbintiff's  wife  for  life,  againft  the  adminiftrator  of  the  occupier  ^/j^"** ' 
of  the  land,  it  hath  been  adjudged,  that  {a)  nil  detinet  is  a  good  (a)  where 
'^ea  ;  for  a  will  is  no  deed,  nor  wants  any  delivery ;  and  in  this  the  teftator 
,Cafe  it  was  faid,  that  the  a£tion  was  not  fo  much  grounded  ^e^i^/!/. 
■tpon  the   will  itfelf  as  upon  the  ftatute,  -by  which  men  are  L/,hi7ezt' 
jioabkd  by  will  to  difpofe  of  their  lands  and  rents  ifluing  there"  ecutor  ihaii 

mnf  ^^^  plead 

*  nil  detintU    2  Mod.  2€6» 

In  debt  for  rent,  if  it  be  by  deed,  the  proper  plea  is  non  ejl  Hard.  331. 
>fi8ums  but  if  it  be  without  deed,  the  defendant  may  plead  mn  (*).  ^°' 
,£mi/!t^  nothing  in  arrear,  or  that  he  never  entered  :  alfo,  by  the  Hell.  54. 
better  opinion  of  the  (b)  books,  if  the  rent  be  due  by  indenture,  Dyer,  14. 
Ac  defendant  may  plead  nil  debet  f  for  an  indenture  does  not  ac-  4  Leon.  18. 
knowledge  a  debt  like  an  obligation,  fince  the  debt  accrued  by  Mod.^,  * 
fabfequcnt  enjoyment.  sid.  413. 

Palm.  1 17. 
fUk.  209.  pi.  T.     Ld.  Raym.  170.     [So,  in  debt  for  rent  referyed  by  deed,  riem  in  arrtre  is  a  good 
ftta.     CDwp.  588.] 

It  is  faid,  that  not  guilty  is  a  good  plea  to  any  misfeafance  (0  3  ^<*^' 
vhatfiserer  (r),  though  formerly  in  aftions  for  nonfeafance  not  ^^^'J^'-'^ 
guilty  was  not  pleaded,  but  they  pleaded  fpecially,  and  traverfed  ^'  mmtI 
Imj  fpecial  point  alleged  in  the  declaration ;  and  not  guilty  to  355*  "^^^^ 
hch  anions  was  not  pleaded  till  after  the  time  of  the  cafe  of  (d)  ^!l^  "'^f^.  Z^^ 

^  t  B'  r^  the  plaintiff 

TMing  V.  I'ay.  declared  on 

that  the  parfim  ftoald  find  a  bull  and  a  boar,  to  which  the  defendant,  frr^eftando  that  there  was 


iDfocb  cuih>n,  pleaded  not  guilty  ;  on  demurrer  it  was  held,  that  not  guilty  was  no  plfa  to  an  action 
:ftr  a  nonfeafance,  being  two  negatives,  which  cannot  make  an  iffue ;  but  the  court  held,  that  to  an 
afiioa  (or  a  nusica(aoce  it  was  otberwile.  Cro.  Elia.  569.  S.  C.  &  vidt  Palm.  393.  2  Roll.  Rep.  368. 

In  affiimpfity  the  defendant  pleaded  not  guilty,  iiTue  thereon,  and  Lev.  142. 
^Crdi£l  that  he  was  guilty,  and  that  he  aflumed  in  manner  and  ^'po^^^nt 
Harm  as  declared  j  and  it  was  moved  in  arreft,  faj'r.  that  not  ['tiilty  (^)  But  in* 
was  no  iflue  in  this  cafe,  and  the  finding  farther  that  he  affumed  the  caic  of 
%  void,  not  being  in  iffuc  ;  but  Wyndham  and  Twi/den  being  only  ^fj^f  J' 
In  court  held  it  cured  at  lead  by  the  verdict,  and  Wyidhatn  held  b.  r.  Mfch. 
Aat  not  guilty  U)  was  a  good  plea,  and  iiTue  in  ajfumpfity  it  being  9  ^*  ^  ^c 
^trefpafsonthccafe.      "*•  '^^^^ 

muirer,  though  gogd  after  verdld^,  according  to  cCis  cafe.    2  S^ra- losz*  b.  C. 

VoL.V^  Dd  la 


402  iPIean  ann  p[eaiifng0. 

a  Biowni.         In  ftn  tdion  of  tdvcttaht  for  non-payment  of  rcnt>  the 
y!sM^  ant  cannot  plead  Ifevicd  by  diftrefs>  for  that  is  a  confcffiott  it ' 
adjudged!      not  paid  at  the  day^  for  it  could  not  be  diftrained  for  till  after 
{a)  But  thii  day.     But  it  was  agreed  that  the  covenant  alters  not  the  nati 
^sufn^^'  of  the  rent  {a),  but  that  nothing  behind,  or  payment  at  the  da 
was  held  a     is  a  good  plea. 

bad  plea,  for  that  by  it  the  deftodant  coofdTed  the  covenant  brokeo,  aod  it  tended  bat  in  mltigadaai 
damagea. 

trin.  ^/7  debet  was  pleaded  to  an  a£lion  brought  on  a  covenant  for 

in  B*  R.      forfeiture,  and  on  demurrer  the  plea  was  held  ilL 

Meard  v.  Phillips.    %  Str.  906.  S.  C* 

Keb.  305.        In  trover  there  is  no  plea,  but  a  releafe  or  not  guUty,  for  eT< 
riob*  187  •    P^^*  ^"  juftification  is  but  tantamount. 

[The  defendant  may  plead  the  ftatute  of  Limitationt,  Lutw.  99.]  &  vide  utle  Trover  and  Coov< 

*  Salle.  516.       In  ajfum^tt  and  quantum  meruit  for  ao  /.  the  defendant  plcj 
pj.  7.    Ld.   f^fig^f^ri  „Q„  debety  becaufc  he  paid  the  money  at  the  time,  tfr. 
Brown  V.      A^^  paratus  eft  venficare;  and  it  was  held  by  Hoit^  that  ofterari  ni 
Gorniih.       debet  was  no  pica  here,  becaufc  the  defendant  allows  the  promij 
to  be  a^good  promife,  but  avoids  it  by  a  matter  of  difchargc  ex 
faBo^  and  therefore  in  this  cafe  he  (hould  have  pleaded  a3ioHi 
mn :  but,  where  the  matter  of  the  plea  (hews  there  never  was 
good  caufe  of  a£lion,  ofterari  mn  debet  may  be  proper ;  as,  in  del 
on  a  bond,  the  defendant  may  plead  onerari  twn  debet  quia  nefup{ 
difcent* 

In  account,  the  defendant  may  plead,  that  he  was  never 
ceiver,^  agent,  fatSlor,  or  bailiff  to  the  plaintiff^  or,  if  charged 
bailiff,  he  may  plead,  that  he  was  only  hired  as  his  fervant 
drive  his  plough,  or,  he  may  plead  a  releafe,  or  a  fubmiilion 
arbitration*  ' 

So,  he  may  plead  in  bar,  that  after  the  receipt  of  the  fum 
iz-^.&vye  vhich  the  account  is  demanded,  by  the  mediation  of  their  frient 
it  was  agreed  between  them,  that  the  defendant  (hould  make 
obligation  of  100/.  for  the  100/.  received,  and  the  profit  .then< 
to  arife  (  which  obligation  he  did  make  and  deliver  according! 
to  the  plaititifF;  for  the  acceptance  of  the  obligation  deftroys  tl 
duty,  and  the  fum  in  demand  is  thereby  as  ftrongly  releafed  as 
a  releafe  of  all  adions. 
Dvf r,  «»•         But  it  is  no  good  plea  in  bar  to  an  aAion  of  account,  that 
6^0  defendant  hath  made  payment  of  the  money  which  he  received, 

Fmer*s*       that  hc  hath  made  fatisfa6iion,  or  that  the  defendant  hath  gtv 
'^^^^'  him  a  receipt  or  an  acquittance  for  the  fum  received ;  for  thcfe" 

SsyitTrV.    P^^^^>  being  matters  that  (hew  he  was  once  accountahle,  are  only 
4'to/  ^  '    to  be  made  ufe  of  before  the  auditors. 

Cro.  Elir.         If  in  account  tipon  receipt  by  the  hands  of  J.  S*  the  defendant 

Treiam      P^^*^>  ticvcr  his  reccivcT,  tt"^.,  and  the  jdry  find  that  he  was  Kls 

V.  Ford,       teceiver  of  fuch  a  fum,  6fr.,  ahd  the  defendant  plead  before  the 

•t/idged.      auditors  that  he  was  poflefled  of  fevetal  obligations,  in  which  the 

fon  of  the  plaintiff  was  bound  to  the  defendant,  and  that  7*  &• 

paid  him  this  money  in  fatisfa£lion  of  thofe  bonds,  and  that  thef e« 

.    H;ion  he  deliveixd  to  him  the  faid  bonds  to  the  ufe  of  the  plaintiff, 

which 
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irliich  he  after  accepted  i  this  is  no  good  plea,  for  it  is  no  more 

Inan  nag  its  receiver,  which  is  found  and  adjudged  againft  him. 

»  In  an  allife,  the  general  iflue  is  nul  tort,  nul  diffii/in;  and  there-  Koy»  sat. 

bre  in  an  aflife  of  an  office  it  is  no  plea  to  fay,  that  there  is  no  ^j^  "*• 

bch  office,  for  that  amounts  to  no  more  than  faying,  that  he  did 

pot  difleife  him. 

In  an  attaint,  the  petit  jury  can  plead  no  pk a,  but  fuch  as  may  Keilw.  130* 
cxcufe  them  of  the  falfc  oath. 

In  an  information  in  nature  of  a  qm  v)arranto  againft  a  perfon,  10  Mod. 
Id  know  by  what  authority  he  cxcrcifcd  the  office  of  portrevc  of  a  "^'  ^^^ 
)borottgb|  non  ufurpavit  is  no  plea,  which  appears  from  the  nature  v.  Bla§<iai. 
tof  the  charge,  which  is  for  him  to  (hew  by  what  warrant  or  authp- 
lity,  (9V»,  to  which  that  plea  is  tio  anfwer. 

In  debt  by  baron  and  feme  the  defendant  pleaded  (a)  ne  unques  Show.  ^o. 
mcmtpk  in  loyal  matrimony,  and  on  demurrer  it  was  held  an  ill  plea;  ^^^^"^ 
kcaufe  it  puts  it  upon  trial  by  certificate,  which  admits  atnar-  (ijThaV 
jtiage,  but  not  fecundum  Uges  ecclefta^   and  therefore  he  ihould  tbii  is  no  - 
hare  pleaded  no  marriage  in  faft,  which  muft  have  been  tried  ^JSJa^or'* 

Jf^  P**^'  appeal,  vuff  tic.  Baftardf 

In  wafte  the  general  Iffiie  Is  nul  waft.    So,  reparation  of  wafte  a  inft.  aos. 
Wore  the  writ  brought  is  a  good  plea  iii  wafte,  as  is  a  fpecial  non-  ^' 

•^"Or^  3  Leon. ao3.    &  ^idt  tWc  Wafte, 

In  an  adion  of  wafte  for  cutting  down  300  oaks,  the  defend-  Cro.  EUt. 
I  ant,  as  to  aoo,  pleaded  that  the  houfcs  let  to  him  were  ruin-  ^93"    ^^ 
!  eas,  (sTr.  and  he  cut  them  down,  and  keeps  them  to  employ  about  staofieid.' 
iftparation  tempore  opportunos  and  on  demurrer  this  plea  was 
I  held  ill. 

Every  defendant  may  plead  in  a  quare  impedit  the  general  iffiie,  Hob.  i6s* 
which  is  ne  difturba  pas :  becaufe  the  plea  doth  but  defend  the  ^Slf**^'* 
wrong  wherewith  he  ftands  charged,  and  leaves  the  plaintiflF's 
Ale  not  only  uncontroverted,  but  In  tStfk  confeffijd ;  and  the 
plaint^  may,  upon  that  plea,  prefently  pray  a  writ  to  the  bifliop,  or 
(at  hiMhoice)  maintain  the  difturbance  for  damages* 

At  common  law  plenarty  before  the  writ  of  quare  impedit  brought  a  Inft*  %^» 
was  a  good  plea :  7Jr«/,ot  plenarty  pending  the  writ :  but,  by  the  '^^^^ 
ftatutc  Weft.  2.  {12  Ed.  \.  Jl.  1.)  f,  5.  plenarty  is  no  plea  in  a  pSt. 
9Uire  impedit  or  darrein  prefentment,  unlefs  it  be  by  the  fpace  of 
fix  months  before  the  writ  brought :  alfo,  plenarty  by  fix  months 
ttno  bar  againft  the  king,  according  to  the  rule  nullum  tempus,  8cc. 

In  a  quare  impedit,  where  the  incumbent  pleads  the  pre(eatment  Nojr,  fo. 
«f  a  ftrangcr,  there,  he  ought  to  fliew  that  the  ftranger  had  a  title,  q^^ 
and  that  he  was  feifed  of  the  advowfon,  faV.,  or  that  he  was  feifcd 
of  a  manor,  isfc,  to  which,  i^c.  But,  where  he  pleads,  that  he 
was  in  for  fix  months  by  the  prcfentment  of  the  plaintiff  himfclf, 
or  by  collation,  by  lapfe,  by  the  ordinary,  there,  he  need  not  makt 
»y  tirlc. 
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2.  That  the  Plea  muft  be  good  in  Subfttinoe ;  .and  therein,  of 
Matter  of  Inducement,  and  that  which.  U  the  Gift  of  the 

Defence. 

(a) Note:  As  the  plaintiflTs  a£lion  mud  have  all  eflentials  neceflaryti 

rf*bft  ***^  nwwntain  it,  fo  the  defendant's  bar  muft  be  (#i)  fubftantially  good, 

an<i*what^  that  IS,  the  eflence  or  gift  of  the  plea  muft  be  fuch  as,  if  foutui  te 

not,  muft  tlie  defendant,  the  coart,  according  to  the  rules  of  law»  muft  ' 

e5  •*'^"^^'  <'>f'wife>  ot  give  judgment  for  him.     But,  if  the  gift  of  the  bar  be  . 

lea^iTtl^  naught,  it  cannot  be  cured  even  by  [h)  a  verdifiE  fowid  for  him*  \ 

cording  to  If  indeed  it  be  biUl  only  in  form,  a  verdiA  will  cure  it ;  ajud  if  the 

'ATaT'.  P^  ^^  travcrfed,  all  collateral  circumftanccf  will  be  intex^d  after 

diacBrcs'  overdid. 

not  only  (\ith  ith&t  U  may  be  called  artrfitial  drfe^i,  and  come  witbia  the  pviTitw  oi  Um  feveral  ft<« 
tutes  or  Jeofail,  but  natural  defe^iS)  or  the  orailfions  of  che  panirs  in  their  alle^^tions^  which  moft  i« 
prefumed  t^have  been  given  in  eviacnce  to  ihe  jury,  otherwtfe  th^y  Could  not  have  found  t  verdift  I 
for  the  party.      f^tJe  title  Amendment  and  Jeofail,   that  thda  tetntiei  4%  tM  help  fubflanca.  \ 
jtSaik.  j»i.    pl«  25. 

Cro.  Eiia.  The  defendant's  plea  muft  fully  (r)anfwer  the  count  or  dedara-  I 
dcibur^t*'  tton  ;  as,  where  in  affault,  battery,  and  wounding,  the  defendant  1 
£im!»tt/'  pleaded  that  he  was  conftable  of  JD.,  and  for  fuch  a  mifdemeaaor  : 
(()  TkattlM  of  the  plaintiff  he  laid  his  hands  on  him,  and  carried  him  to  the  \ 
t^K^o^ing  ^^^^^f  ^"^  ^^  efidemtraftf^rejfio ;  on  demurrer  it  was  adjudged  for 
to  the  de-  ^he  plaintiff,  becaufe  the  defendant  had .  not  either  juftined  or 
nand.  pleaded  not  guilty  as  to  the  wounding.    But^  if  one  pleads  that 

f  Le¥?l7*c.   ^^  ^^^^  which  the  plaintiff  bad  was  of  his  own  affault,  this  Is  a 

good  anfwer  to  all. 
Cro.  sKs«         la  replevin  the  defendant  as  baiKff  to  P.,  who  was  feifed  of  the 
at*?  CoSl    ^^       ^^^^  °^  ^^®  place,  tsV.,  juftifies  for  damage-feafant  5  the 
plaintiff  faith  that  a  ftranger  was  feifed  of  the  other  two  parts,  and 
by  his  licence  he  put  in  his  cattle  \  the  defendant  faith  de  injuria 
/i$dpr9pri4  aifqu9  toii  caufa^  &c.,  the  plaintiff  demurs }  and  it  was 
adjudged  no  plea,  but  he  ought  to  anfwer  to  the  fpecial  nmKer  in 
the  bar. 
Lev.  16.  So|  where  in  covenant  the  plaintiff  declared,  that  he,  the  plaintiff, 

^*JJJJ5^  had  CQvenanted  with  the  defendant  to  go  with  a  fhip  to  /)•  in 
Ireland^  and  there  to  take  in  a8o  men  from  the  defendant,  and  to 
carry  them  to  Jamaica  t  2xA  the  defendant  covenanted  to  have  the 
280  men  there  ready,  and  to  pay  for  the  carriage  of  them  5  /•  a 
man,  and  faid,  that  the  defendant  had  not  the  280  men  ready,  but 
that  he  had  1 80,  and  thoft  he  took  and  carried,  and  the  defendant 
had  not  paid  for  them  \  the  defendant  pleaded,  that  he  had  the 
aSo  men  ready,  and  tendered  them  to  the  plaintiff,  and  that  he 
would  not  receive  them,  but  laid  nothing  to  the  carrying  of  180 
men,  nor  to  the  non-payment  for  them  ;  as  this  was  not  a  plea  to 
the  whole,  but  to  the  carrying  only,  judgment  was  given  for  the 
plaintiff  on  a  demurrer. 
1 1  Co.  6.  b.       If  as  to  part  the  defendant  joins  iffue,  but  fays  nothing  to . 

)tX:liy  *«  ^«ft^  and  ^h«  ifl"«  »»  fottnd  for  the  plaintiff,  he  (hall  hare 
^  (S  judgment* 
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,Jiiijnneat.     But  {a),  if  the  matter  is  pleaded  to  the  whole,  though  Roll.  Key. 
a  nSt  bnt  ao  anfwer  to  part,  this  is  a  bad  plea,  and  not  helped  br  '''* 
theftatute.  J^J"'    . 

HflbtiSy.     Goolf.  109.    Bolf.  15.    Carter,  51.     3  Ler.  ^9.       («)  Hird.t^t.— -xlf  many  wortftf 
^ooBiki  AAc  Cliiiig  io  figoiflcadiMiy  if  he  aafwen  to  ditm  ia  rubfttnce,  it  is  goM.    Cm.  Eiis.  256* 

.  In  an  a£lion  of  trefpafs  on  the  cafe  brought  bj:  a  commoDer  2  Mod.  6. 
;^aiii&  a  ftranger  for  putting  his  cattle  in  the  common,  p^  quod  V"^^' 
ammunutm  in  tarn  atnplo  modo  habere  00/1 /i^/z^/V,  the  defendant  pleads  1  Freenw 
a  licence  from  the  lord  to  put  his  cattle  there,  but  does  not  aver  190-  s.  C 
;  tbcre  is  fufficient  common  left  for  the  commoners^  this  is  no  good 
fka;  for  tliougb  it  may  be  objefied  the  plain  tiff  may  reply  thercj- 
to ;  yet^  being  the  very  gift  of  the  afHoDf  the  defendant  (hould 
^ve  pleaded  Uiereto. 

In  debt  ujpon  an  obligation  oonditiooal,  the  defendant  cannot  Yeir.  192. 
pkad  in  bar  matters  in  difcharge  of  the  obligation^  but  Ke  mud  ^"''•'^  . 
plead  it  in  difcharge  of  the  fum  contained  in  the  condition  of  the  v.^shcll^ct* 
tUigation ;  for  it  is  not  a  debt  (imply  by  the  obligation,  but  the 
performance  or  breach  of  the  condition  makes  it  a  debt ;  for  the 
obligation  is  guided  by  the  condition,  fo  that  if  the  condition  be 
not  difcharged^  the  obligation  reaMns  in  force- 
In  debt  upon  a  bondj  it  is  no  pka^  that  the  plaintiff  accepted  a  Hob.  6S. 
new  bond,  in  fatisfa£tion  of  the  old,  for  that  is  no  fatisfaAion  i^^'*  ^* 
adual  and  prefis^t,  as  it  ought  to  be. 

b  debt  upon  an  obligation  of  10/.,  recited  to  be  for  rent,  entry  Hob.  130. 
and  fufpcnCoa,  is  no  plea ;  becaufe  it  only  answers  a  recital  in  the  ^^j]^ 
^  condition,  which  is  not  material,  and  not  the  condition  itfelf.  ^''^^O'? 

The  condition  of  an  obligation  was^  that  \i  A.  pay  ao/.  at  Noir,64. 
Hkhadnuu  next,  and  ao  A  at  Eafier  after,  io  20  /.  at  every  of  the  Sf*'"*?^*^ 
£ttd£eaft6  fo  long  %&A.  ihall  live,  or  until  B,  (hall  be  preferred  to  th/fiiiAof^* 
a  benefice  of  ^oT.per  ann.,  that  ^ca,  iic*    In  an  zddoxi  of  debt  •f  Litch- 
upon  this  obligation,  the  defendant  pleaded  :that  jB.  was  preferred,  ^^* 
^c^  .before  Micbadmas  next  \  and  held  no  good  plea  on  demurrer  \ 
for,  take  it  which  way  you  will,  he  ought  to  pay  the  20./.  at  the 
bid  two  feafts  that  are  ezprefsly  fet  down,  fo)r  they  are  abfolute. 

In  debt  upon  an  obligation  the  condition  was,  if  fuch  lands  be  Cro.  Jac. 
proved  to  be  parcel  of  the  manor  of  A,  then  the  plaintiff  may  */|;t^^'** 
\  enjoy  them  without  interruption  of  the  defendant,  that  then,  (5^^,,  tdjudg^« 
j  Ac  defiendant  pleads  that  they  were  not  proved  to  be  parcel  of 
I  flic  manor,  and  it  was  thereupon  demurred  ;  and  it  was  inGfted 
i  (hat  he  ought  to  have  pleaded,  that  they  were  not  parcel  of  the 
[  maQor,  fo  as  proof  thereof  might  have  been  in  that  adion  \  and  of 
I  that  opinion  was  the  whole  court* 

In  an  aQion  on  the  cafe  againll  a  common  bargeman,  for  goods  Hob.  tf. 
delivered  to  him  to  carry  to  fuch  a  place,  (5*^.,  if  he  pleads,  that 
^  he  was  difcharged  of  keeping,  without  faying  of  carrying  them,  it 

b  not  good. 
I      In  debt  noon  a  bond  conditioned  to  perform  covenants,  one  of  %  Mod.  33. 
I  ^ich  was  for  payment  of  money  upon  making  aflurances,  the  ^y"^*^ "' 
'   defendant  pleaded,  he  paid  the  money  fuch  a  day,  but  did  not 
'   Mention  when  the  affurance  was  made,  that  it  might  appear  to  the 
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court  the  money  was  immediately  p^d  purfuant  to  the  conditkni^s 
and  for  that  reafon  the  court  were  all  of  opmion  the  plea  was  not 
good. 
ftVeat.  156.      In  debt  upon  an  obligation,  conditioned  to  permit  the  obligox^s 
S3"  ^'      ^'^^^  (whom'he  intended  to  marry)  to  difpofe  of  his  perfonal  eftate^ 
the  defendant  the  obligor  pleaded  quod  conditio  eju/demfcripti  mm" 
quam  infraEla  ftnt  per  iffufn  ^  aliquod  Umpus  hucufque;  ^  hoc  parctm 
tus  eft  verificare;  And  on  demurrer  the  court  held  the  plea  naught, 
and  that  for  f;fivlng  the  bond,  it  was  neceflary  to  (hew  he  had  per- 
formed the  condition, 
ft  Mod.  176.      But^  where  in  covenant  the  breach  afiigned  was,  that  die 
H«nnao*t     defendant  did  not  repair^  and  he  pleaded  generally  quod  repanmtf 
fa*  de  hoc  pomt  fe fuper  patriam  ,•  this  was  held  good  after  a  vcrdifl. 
Mtfcb>77»        If,  in  a  quantum  meruit  for  medicines^  the  defendant  pleads,  that 
he  had  paid  to  the  plaintiflF/0/  isf  tantas  denariorumfummasy  as  the 
fc^*^«i  ^^^  medicines  were  worth,  without  (hewing  what  fum  in  certain 
J^lfumffo.  he  hath  paid,  this  is  no  good  plea*. 

Mar€h,ioo.      If  in  ajfumpfit  the  plaintiff  declares,  that  the  defendant  did 

aflume  and  promife  to  pay  the  plaintifF  fo  much  money,  and  alfo 

to  carry  away  certain  wood  before  fuch  a  day ;  the  defendant,  as 

to  the  money  cannot  plead  that  he  paid  it ;  and  as  to  the  carriage 

of  the  wood  non  ajfumpfit  s  for  the  promife  being  entire  cannot  be 

apportioned. 

ft  Mod.  43.       If  the  plaintiff  declares  upon  an  indebitatus  affumpfit^  and  upon  a 

Mod.  205.    qu^fityrn  meruit^  and  the  defendant  pleads,  that  after  the  fiaid 

Mliward  v.    feveral  promifes  made,  and  before  the  aAion  brought,  the  plaintiff 

Ingram.       and  defendant  came  to  an  account  concerning  divers  fums  of 

[Bm  an  ac-   jnoney,  and  that  the  defendant  was  found  in  arrear  to  the  plaintiff 

o^t^pVocAt  ^^  30  /•»  2nd  thereupon  in  confideration  that  the  defendant  pnn 

or  reieafe  is    mifcd  to  pay  the  faid  30  /.,  the  plaintiff  promifed  likewife  to  releale 

^^x  ^'      ^^^  acquit  the  defendant  of  all  demands ;  this  is  a  good  plea,  for 

cafe.  by  the  account  the  firft  contrail  is  merged. 

Mayor,  &c  of  Scarbro*  v.  Botler,  3  Ler.  237.    And  an  hfimul  comfutajftt  villi  payment  aonuti  te 
the  general  ifliie.    Com.  Pig.  tit.  Pleader,  (2  G.  ft).  J 

Kaym.449.  If  the  plaintiff  declares  upon  an  indebitatus  ajfumpfit  for  100  A 
Cafe"v  '^^*  ^"^  ^P^'^  ^^  injimul  computajfejt  the  fame  day  for  another  100  A  and 
Batber!  ^he  defendant  pleads,  that  the  faid  feveral  fums  of  loo/.  are  for 
one  and  the  fame  caufe  of  a£kion,  and  for  onefum  of  loo/.  only, 
and  not  for  feveral  fums ;  and  that  after  the  time  of  the  faid  fe- 
veral promifes  made,  the  defendant,  by  order  of  the  plaintiff, 
paid  to  one  J3.  30  A  in  part  of  payment  and  fatisfadion  of  the  faid 
money  in  the  declaration  mentioned,  and  in  full  payment  and  fa* 
tisfa£lion  of  the  refidue  of  the  faid  money,  did  become  bound  to 
the  plaintiff  in  a  bond  of  laoA  conditioned  for  the  payment  of 
6^  U  to  the  plaintiff  at  a  certain  day  in  the  condition  ipeciiied, 
which  30  A  and  bond  the  plaintiff  accepted,  &r.;  this  is  a  good  plesi 
for  though  It  is  no  plea  to  fay  the  feveral  narr.  are  for  one  fum 
only,  and  fo  to  go  no  further,  yet,  when  the  defendant  pleads . 
over,  that  the  very  fum  demanded  is  fatisfied,  this  is  a  good  plea  \ 
and  if  the  feveral  xoo  A  were  diftin£t  fums,  the  plaintiff  might 

have 


\acfe  Te{diecl  fo,  and  taken  ifltie  thereupon :  butv  when  he  admits 
there  was  but  loo/.  due,  and  that  fatisfied,  the  plea  is  good. 

In  trefpafs  for  taking  feveral  goods,  the  defex>dant  juftified  for  3  Ley.  19. 
fercral  amerciaments  afTeiTed  in  a  court-baron ;  "but,  becaufe  he  Centers  ▼. 
did  not  (hew  an  afieerment  by  the  afieerors,  judgment  was  given  fs^te- 

for  the  plaintiff*  pheos  v.  Hau^hton^  »Str.847.] 

In  trefpafs  for  pulling  down  a  gate,  treading  grafs,  &r.,  the  3  Uv.  91. 
defendant  as  to  pulling  down  the  gate  juftified,  tliat  time  out  of  ^"ss  ▼• 
mind  he  had  a  paiTage^^r  &  trans  the  yard,  and  that  a  gate  was     ^*' 
ereAed  upon  the  paflage^  fo  that  he  could  not  pafs  with  his  beads, 
wherefore  he  broke  and  pulled  down  the  gate,  (s^c.     And  on  de- 
toarrer  to  this  plea,  it  was  objedled,  that  the  defendant  could  not 
juftify  the  pulling  down  and  breaking  of  the  gate,  not  having 
ihewn  that  it  was  locked  or  nailed,  fo  that  he  could  not  pafs.    Sed 
per  curiam^^Hzving  pleaded  that  die  gate  was  put  there,  fo  that  he 
could  not  ufc  the  paflage,  it  (hall  be  intended  that  it  was  locked 
or  nailed^  or  the  way  thereby  ftraitened  that  he  could  not  pafs, 
and  the  plea  therefore  good. 

In  debt  upon  an  obligation  the  defendant  pleads,  that  he  deli-  Vent.  9. 
vcrcd  it  as  an  efcrow  \  isf  hoc  paraius  (ft  verificure  ;  this  held  a  vi- 
cious plea,  for  he  ought  to  (hew  to  whpni  he  delivered  it ;  and  i  xyj 
alfo  be  ought  to  conclude  his  plea  (a),  Et  ijftnt  nient  fin  fait.  iVeot.  210. 

If  in  an  afiion  for  the  following  words.  Thou  art  a  bankrupt^  Cro.  jac. 
the  defendant  pleads,  that  fuch  a  day  and  year  the  plaintiff  be-  37 1* 
C9me  a  bankrupt,  and  fo  juftiiies,  but  does  not  allege  that  he  con-  v/bcuL 
tinued  a  bankrupt  \  this  is  no  good  j unification,  for  it  (hall  not  be 
prefumed  that  he  continued  fo. 

If  in  an  a£lion  for  thefe  words,  &he  is  a  thief  to  you  and  to  tne^  Cro.  Jac. 
and  bath  JloUn  20 1.  from  me^  and  40 1.  from  you^  the  defendant  ^76. 
pleads,  the  plaintiff  is  a  thief,  and  ftolc  two  hens  from  the  de-*  Rcp°4',4. 
lendant }  this  is  no  good  plea  ;  for  it  does  not  anfwer  the  particu-  Hiuden  v. 
lar  charge  in  the  declaration,  and  the  laft  words  are  as  material  to  Mercer. 
be  anfwered  as  the  (irft. 

If  the  plaintiff  declares,  that  whereas*(he  was  a  woman  of  good  style,  1 18. 
feme  and  reputation^  ^c.^  the  defendant  faid  of  her.  She  is  a  com-  Starchy's 
«w«  where,   &c.  per  quod,  &c.  and  the  defendant  plejuis,  that  a^  jo/gcd  upon 
the  time  when  the  words  were  fpoken  the  plaintiff  was  not  of  an  a  demurer  * 
honeft  reputation,  as  in  the  declaration  is  alleged ;  this  is  no  good  ^^  ^^«  r^^^-  * 
pica.  .  ^    ^ 

If  the  defendant  pleads  a  proper  plea,  though  it  is  not  full,  if  5  Mod.  226. 
is  aided  by  the  ftatute  ;  and  therefore  in  all  cafes  where  iflue  is  ^^'^j  ^^Z"- 
taken  upon  an  infuUicicqt  ^jplea  in  bar,  which  would  have  been 
iU  upon  demurrer.  It  is  held,  that  after  a  verdidl  the  defendant 
fliall  not  take  advantage  thereof. 

Therefore  in  trefpafs,  where  the  defendant  pleaded  a  concord  Cro.  iii». 
mbar,  but  not  witli  faiisfaftion,  iffue  being  taken  upon  the  con-  77*'   Ko\u 
cord,  the  plea  was  held  ill,  for  want  of  fatisfadtion  being  pleaded-,  Moor^o'e. 
yet  it  was  not  qierely  void,  becaufe  concord  was  a  good  plea  to  5  Mod.  ^^6, 
(uch  an  aftion,  though  not  fo  fully  pleaded  as  it  might  *.  ^''^'^-       • 

on  erro^  bcini  brought 

P  d  4  .  So, 


4o8  Maf  snD  puaoinssi* 

Hob.  326.        80,  in '  debt  for  rent  upon  a  leafe  for  years,  entry  is  1  pr<^xr 

^^B^dd      .V^^^i  ^^^  ^°^  good,  without  faying  he  did  expel  and  hold  him  out; 

yet,  if  ifTue  be  taken  upon  wn  tniravit^  and  found  for  the  defend* 

ant,  he  (hall  have  judgment. 

Cro.  Jac.  In  ejedment  the  defendant  pleaded,  that  one  RidUr  was  feifisd 

•78^  Mos  jn  fee,  and  made  a  leafe  to  him  for  five  years,  by  virtue  whereof 

^*      he  was  poflefled,  until  tl)e  leflTor  of  the  plaintiff  entered  and  dif* 

feifed  him,  and  made  a  leafe  to  the  plaintiff,  that  thereupon  he* 

re*entered  and  eje£led  him,  prout  ei  bene  Hcuft\    The  plaintiff  re* 

plied,  that  the  leffor  was  feifed  in  fee,  and  leafed  to  him,  and  the 

defendant  oufted  him,  abjque  hoc^  that  he  did  difleife  the  defend* 

ant :  Upon  which  iflue  was  joined,  and  found  for  the  plaintiff  | 

and  though  this  iiTue  was  vain,  it  being  impoffiUe  that  a  leflee  for 

years  (hould  be  diffeifed ;  yet  the  defendant  (hall  not  take  advan* 

tage  of  fucli  an  ill  plea ;  but  having  confeiled  a  leafe  made  to  the 

plaintiff,  and  it  being  found  that  he  did  not  difleife  the  defendaaty 

judgment  fhall  be  given  for  the  plaintiff:  but,  if  there  had  been  a^ 

verdi£l  for  the  defendant,  he  could  not  have  judgment;  for  then 

tbp  jury  would  have  found  againfl  the  law,  that  a  termor  waa 

di^eifed. 

^  ft 

3.  Of  general  Pleading  to  avoid  Prplixity ;  and  tliereii^  pf  affirm- 
ative and  negative  Pleas. 

Co,Lit.303.      It  feems,  that  formerly  great  certainty  and  exadnefs  was  re-i 
Plow  i^^*    quired  in  fctting  forth  all  the  particulars  in  a  declaration,  as  liker 
,2.6. 1^9/  'vife  in  pleading  the  performance  of  conditions  and  covenants; 
u)  Balk,      as,  {a)  in  a  bond  for  performance  of  covenants,  it  was  held  necef- 
Ke?iw.  e     ^^^y  ^^  demand  oyer  of  the  condition,  and  likewife  of  the  covc- 
40  E.  3.  30.  nants,  and' to  plead  particularly  the  performance  of  each  of  them. 
This  created  great  inconveniencies  in  overloading  the  proceedings 
with  a  recital  of  ufelefs  (zGts ;  and  therefore  this  rule  hath  in  the 
modern  practice  received  a  relaxation ;  and  it  is  now  fettled,  that 
where  the  matters  to  be  pleaded  tend  to  infinitenefs  and  muhi-, 
plicity,  whereby  the  rolls  may  be  incumbered  in  the  length  there* 
of,  the  pleading  fhall  be  general.     ' 
Raym.  400.      As,  if  in  an  affumpjit  the  plaintiff  declares,  that  whereas  there 
Tolwrio^ "'  ^^®  ^  certain  di/courfe  between  the  plaintiff  and  defendant,  con- 
adjudged/    cerning  a  marriage  to  be  had  between  the  nephew  of  the  plaintiff 
and  the  niece  of  the  defendant,  and  thereupon  the  defendant,  in 
cojifideration  the  plaintiff  would  do  his  endeavour  and  labour  to 

Jierfuade  his  nephew  to  marry  the  niece  of  the  defendant,  did  af« 
iime  and  promife  to  pay  the  plaintiff,  ^c;  and  avers,  that  fuch 
a  day,  and  divers  other  days  and  times  omnibus  tno£s  quibus  poterat 
conaius  fuit  l^  elaboravit  fuadere  his  faid  nephew  to  marry  the  de- 
fendant's faid  niece,  Isfc:  this  is  a  good  declaration,  without  fhew- 
ing  in  particular  how  he  did  his  endeavour;  for  if  he  fhould  fet  forth 
,  his  fevcral  fpeeches  to  his  nephew  in  the  praife  of  the  young  lady, 
ot  the  advantages  of  a  married  life,  &c,,  the  record  would  be  too 
long. 


ptiMT  ant)  ]|Mei9mQ]&;  4o§ 

So,  !n  an  i^lum^  tkt  fJaintiff  tkelaris,  that  in  «otildofMSon  sB^Hi^st. 
Ac  ptaintiff  would  find  and  ptofidt  for  a  fick  mtfi  all  iuch  Aeeef«  ^*^'  ^^ 
'faries  as  h«  iliould  waivt,  ihft  defendant  aifamed  and  pramifed  ta  v^BaiattnT 
pay,  4^r.;  and  avers,  that  he  bad  found  him  iieidfflrirled)  amount* 
|Dg  to  fuch  a  fum,  ^a  this  ia  a  good  declaratioot  witfakout  (hew- , 
ing  io  particular  what  thofe  aeca&tiea  weve,  for  that  would  make 
die  record  toe  prolix. 

In  ajfumffu  for  labour  and  medicines  in  cwiag  die  deiaodftnt  OvA.  ii«« 
of  a  diftemper,  iic.  who  pleaded,  infra  4ttaUm  ;  the  plaintiff  re*  ""f£!^>^* 
plied  it  was  for  necefiaries  generally:  And  upon  deanurrer  la  ^^j^ 
Ais  replicationj  it  was  objeSed>  that  the  plaintiff  bad  not  a&  tit.  infancy, 
figned  in  certain  how  or  in  what  manner  the  madicincs  were  na*  '^^^  (^)* 
cefiarjr  •  but  it  was  adjudged,  that  thf  tvplicatioa  in  thia  general 
form  waa  good. 

So,  where  trover  was  brought  for  a  library  of  hooka  \  k  Wat  Veat.  114* 
^  held  to  be  good  without  expreiing  what  they  were  %  baeanfe  to  ^^** 
fet  down  the  particular  books  would  make  the  record  too  prolix  \  («^  Buike- 
and  in  this  cafe  (a)  Pkn»h  was  cited^  whetv  a  man  pleadedi  that  iey*s  cafe 
he  was  knight  of  the  (hire  per  majortm  numerunt^  and  held  to  be  ^j^^**^" 
good.  •^iJfSi 

dtUcf  He  nigbt  have  deckred  of  a  certain  nunibet  ^f  b#okf :  bwt  foiely  nothing  c4n  ha  more  ooeir* 
taa.  than  the  term  library ;  as  what  may  be  a  very  proper  library  for  a  gendeman  in  oof  art  or  fmkSkm 
1UKJ  be  «  very  improper  one  for  toother,  Sec 

So,  in  an  a£lxon  on  the  cafe  for  fetting  an  boufe  on  firei  per  Mich. 
f«M^    amongft   divers   other   goodsi    ornafus  pro   tquis    anifitm  .'^i^** 
After  verdifl  for  the  plaintiff)  it  was  obj<Aed>  that  thia  was  un«  ^^^^  ^^ 
certain  i  but  the  obje^^ion  was  difailowed  by  the  court.     And  Dawkei. 
in  this  cafe  Juftice  Windham  fiiid,  that  if  he  had  mentioned  only  ^'^  ^*S* 
Avirja  bona  it  had  been  well  enough ;  as  a  man  canaot  be  fuppofed 
to  know  the  certainty  of  his  goods  when  his  houfe  is  burnt ;  and 
tiuiti  to  avoid  proliuty^  die  law  will  IbmetiBies  allow  fuch  a' 
declaration* 

[So,  in  an  a£lion  on  a  bond  entered  iaeo  by  the  agent  of  a  re*  ConMralfit 
gimenft  cotiditioniri  to  pay  to  the  colonel,  commiiBoned  and  nan-  *'^^^^» 
commifBoned  officers^  ^c.  aU  fach  fnms  as  he  (hould  receive  ^  ^-77c* 
firom  the  paymafter  general,  it  is  not  neceffary  in  affigning  a  bteack 
to  enter  into  the  detail,  and  date  the  refpe^tive  proportiops  each 
perfon  waa  entitled  to,  and  the  varioas  deda^iona  out  of  the 
whole  pay  npcb  various  accounts.] 

^  As  to  general  and  particular  pleading  there  are  many  di(-  Co.LiC30). 
tiB^ons,  which  may  be  reduced  to  this  rule,  that  a  certainty  or  ^";^'^^* 
generality  in  pleading  is  vequired,  according  to  the  nature  of  the  p^'nTyoi' 
M>]e£^HHn^eT  frfeaded.    And  this  has  begotten  the  dtftindion  tev.303. 
I'ctweea  (^}  negative  and  aiinnative  pleas ;  as,  if  a  man  is  bound  f ve"/i  c«. 
to  perform  all  &  covenants  of  aa  in^ncuae,  if  they  are  all  in  the  (5)  Mode,  * 
a&mative,  he  may  plead  performance  thereof  generallv,  and  is  >"(<  other 
not  obliged  to  exhibit  to  the  court  a  performance  ot  each  of  ^tlncu  of 
titem  ;  for  this  would  overload  the  proceeoings  with  a  recital  of  all  quality, 
the  covenants,  whereas  one  only  might  be  in  controverfy  between  ^"^j  «"«^ 
Aepartiea.  ?'"">**? 

*  ^  requifitein 

wmative  pleat,  none  of  ^hlch  ue  necelTary  la  oegaivci.    Shuir.  Farl.  Cafe*;  97.  and  feverai  au* 

But, 


410  PHtat  9n\>  l^Teaditigtf. 

Co.i4c*3os*  But^  if  fome  <^  the  covenants  are  in  the  negatire  (a),  the  de« 
MoQ^8s6.  fendant  mud  plead  fpeciaUy }  for  a  negative  cannot  be  peifonnedt 
6qi.  *'*  therefore^  on  a  fpecial  demurrer  the  defendant's  plea  would  be 
Sid.  87.       bad  t  oiitiTf  on  a  general  demurrer. 

(«)Bot,if  ** 

tb»  oflgadfc  eorentntt  are  all  void  and  agtfinft  law,  and  the  lArmadYe  good  and  hwfal,  be  nay  pki< 
nerfbtmance  g€iierall]r>  and  the  court  Oaii  take  notice  that  the  active  cotenaata  are  ?oid  and  agndk 
law.    MooryS50f     Godb.ais.    Hob.  iz« 

Show.  Pari.      Even  in  affirmatives  our  law  allows  of  general  pleading,  where 
?^2li        particulars  would  be  many  ;  as,  in  a  bond  for  performance  of  co* 
"     **      Tenants,  upon  an  apprentice's  indenture,  for  finding  him  meatf 
drink,  wafliing,  lodging,  and  other  neceflliries,  held^  that  tnvemi 
meat,  drink,  wafliing,  lodging,  bf  alias  res  neceffarias^  is  a  good 
plea,  though  uncertain  what  or  how  much  ;  and  the  reafon  is  not 
onlv  becaufe  it  is  in  the  words  of  the  covenant }  (for  that  realbn 
dotn  not  always  hold ;  for  niany  times  you  mull  fliew  how,  and 
are  forced  to  vary  from  the  words  of  the  covenant  in  a  breach ; 
as,  in  the  cafe  of  quiet  enjoyment,  the  breach  muft  allege  how,  and 
by  whom,  and  under  what  title  the  man  was  difturbed  ;)  bat  there 
is  another  reafon,  becaufe  the  particubrs  would  be  many. 
Co»Lit.303.      Where  fome  of  the  covenants  are  in  the  disjunAive,  there,  the 
CwTeu^     defendant  cannot  plead  performance  generally,  becaufe  both  the 
^60.  alternatives  are  not  to  be  performed ;  and  by  pleading  perform* 

}iia»  3x1.  ance  generally,  he  does  not  ihew  in  certain  what  is  performed 
by  him ;  and  dierefore  this  is  bad  on  a  fpecial  demurrer,  which 
fliews  the  want  of  that  certainty :  but,  where  the  plaintiff  doed 
not  demur  for  want  of  fuch  certainty,  it  (hall  be  intended  that  the 
defendant  performed  one  of  them,  and  therefore  good. 
'Savtt,  ISO,  If  the  condition  of  an  obligation  be  to  perform  the  award  of 
**'•  J*  *•!  and  he  award  the  obligor  to  pay  100/.  or  to  procure  a 

itranger  to  be  bound  in  200  A,  (sT^.,  the  defendant  may  plead  per- 
formance generally ;  becaufe  one  part  is  void,and  it  will  be  intended 
that  he  pleads  performance  of  that  part  which  he  was  bound  to 
pet  form,  and  not  the  other  part. 
Oo.  EUs.         If  in  debt  upon  an  obligation,  conditioned  that  if  the  obligee 
V.C^^  ihaU  enjoy  fuch  lands  tiU  the  fuU  age  of  J.  S.,  and  if  J.  S.  within 
one  month  after  his  full  age. makes  an  aflurance  thereof  to  Ae 
obligee,  then,  Vc.  the  defendant  pleads,  that  J.  S.  is  not  yet  of 
full  age ;  this  plea  is  not  good,  without  (hewing  the  obligee  hath 
enjoyed  the  lands  in  the  mean  time }  for  the  condition  is  in  the 
copulative. 
Dfer^fti^        Where  the  covenants  are  to  do  a  matter  of  law,  as  to  iVj  con- 
Hob.  69.      ^gy^  difcharge  an  obligation,  ratify,  or  to  con(irm,  i^<*s  there,  it 
]ji)\f  the     muft  be  pleaded  fpeciaUy ;  becaufe,  being  a  matter  of,  law  to  be 
condition  be  performed,  it  ought  to  be  exhibited  to  the  court,  to  fee  if  it  be 
tocoDvey an  ^^jj  performed,  who  are  iudfires  of  the  law,  and  not  a  jury,  who 
pleading  it     ^^c  judgcs  of  the  facc  only. 

jDOoft  be  ibewn  by  what  manDcr  of  conTeyance  it  was  done.    Leon.  71.    %  Leon.  39.     %  Mod.  140. 

Godb.  36. Soy  if  the  condition  be  to  ihew  a  fulficienc  difcharge  of  an  annuity,  in  pleading  perfoinu 

ante  if  muft  appear  what  manner  of  difcharge  it  was,  that  the  court  may  adjudge  whether  fufficieut  or  not* 
9  Co.  1 5.  Hob.  107.  In  debt  upon  an  ubligation,  conditioned  to  deliver  all  evidencet  concetniag 
fuch  landf,  the  defendant  muft  plead,  that  he  hath  delivered  fuch  and  fuch  charters,  which  are  all  the 
charters  concerning  the  land.  Keilw.  95.  But^«r  Cro.  Elis.  869.  he  may  plead,  that  he  hath  deUxcr^ 
all,  lee,  and  the  contrary  in  fox&e  particulars  ought  to  be  Ihewn  on  the  other  fide }  per  curianu 

Where 


Where  tlie  covenants  are  matters  of  {a)  record,  t^  perfbttn-*  Go*  m, 
YOGC  muft  be  fhewn  fpecially ;  becaufe  it  muft  appear  to  be  done  ?^.?' ^ 
\j  the  record,  and  is  not  to  be  tried  by  a  jury  on  the  general  ifiiie.     ]^  «  £^ 

Cto.  Jac*  $60.    %  Roll  Rep.  1 59* 

If  in  debt  upon  an  obligation,  conditioned  that  the  piaintiflF  %  Co.  4. 
fhall  enjoy  certain  lands,  difcharged^  or  otherwife  iaved  harmlefs  (h)  ^^^'^^ 
I  from  all  incumbrances,  the  defendant  pleads,  that  the  plaintiff  tb/iike 
\  had  enjoyed  the  lands  difcharged  and  kept  indemnified  from  all  point  in 
I  incambrances ;  this  plea  is  naught ;  for  being  in  the  affirmative  It  ^|^°^^ 
I  ought  to  have  been  (hewn  how :  but,  if  he  had  pleaded  in  the  363*  36^ 
:  Dative,  mnfuit  dammficatus^  it  had  been  oth^wife.  Leon.  71. 

March,  Mf. 

;  Kdlw.  80.         [}!)  If  the  condtdon  be  to  fa^e  harmleft  from  all  bonds  entered  into  for  the  oUigoTy  «». 

I  •rnavH  &  imdelm.  cenjprwt^  is  no  plea  without  ihewing  bow.     Cro.  £liz.  916.  adjudged,  but  tfait  ^* 

I   wed  not  ihew  from  what  bonds  he  fayed  him  harmlefs  j  and  Cro.  Elis.  433.  ^  Gaud^,  there  is  a 

\  d'mifity  when  the  condition  is  to  difcbarge  from  a  pariicular  thing,  and  when  from  a  miiitiplicity  of 

>   tbinp^  ior  in  tiie  laft  cafb  it  is  foAcient  to  plead  generally*        [If  to  debt  upon  bond  conditioned  t» 

tBdcmnJfy  the  plaintiff^  tl^  defendant  olead  fuod  'mdemfnem  tMfecvavit,  without  faying  iiow ;  this  m 

«eU  eooaghy  if  not  ihewn  for  caufe  0/ demurrer.     White  v.  Cleaver^  2  Str*  6S<-    Sed  ^fide  Hillier  f% 

PlynptoBy  I  Sir.  422. 1 

I 

r      Where  the  bar  is  in  the  negative,  it  is  in^poflible  for  the  plaintiff 
I .  to  go  to. an  iflue,  for  a  negative  cannot  be  proved ;  and  therefore 
I   the  plaintiff  muft  affign  a  breach,  by  replying  in  the  affirmative,  on 
I   vhich  iffiie  may  be  properly  taken :  as,  if  a  condition  of  a  bond  is,  Ler.s^^ 
that  the  defendant  (hall  not  deliver  pofieffion  to  any  perfon  but  the  &?!^,T' 
;   Icflbr,  or  to  fnch  perfons  as  (hall  lawfully  evifk  them ;  the  defend^.  ^"W^n 
^   snt  pleads  he  did  not  deliver  the  pofieffion  to  any  but  fuch  aa 
I   lawfully  evi&ed  him )  here,  it  comes  on  the  plaintiff's  Gde  to  affiga 
I   a  breach,  and  (hew  that  he  delivered  the  pofieffion  to  fome  perfon 
I    that  had  not  lawfully  evifted  him ;  becaufe,  the  condition  being 
I    in  die  negative,  the  defendant's  plea  muft  neceffarily  be  in  the  ne-r 
gathrealfo,  and  the  plaintiff,  to  affign  a  breach^  muft  affign  a  fa£t 
I    4xrefily  oppofite  to  fuch  negative  condition. 

So,  if  an  obligation  be  to  perform  an  award,  and  the  defendant  ^Vf  tlth 
i    plead  no  award  made,  it  is  not  fufficient  for  the  plaintiff  to  (hew  A(^<n- 
;    an  award  made  in  his  replication,  unlefs  he  fliews  alfo  a  breach ;  "'^'^ 
\    hecaufe  the  defendant's  plea  is  in  the  negative,  and  the  plaintiff,  by 
tepiying  in  the  affirmative,  does  not  fhew  the  obligation  to  be 
broken  \  for  the  fhewing  fuch  an  award  leaves  it  uncertain  whc* 
th|ar  it  was  performed  or  not  \  and  his  having  ihewn  that  there  was 
an  award  fubfifting,  does  not  make  it  appear  that  he  was  entitled  to 
the  money,  unlefs  he  alfo  (hews  that  the  award  was  broken. 

Ihe  condition  of  a  bond  was,  that  the  obligor  (hould  render  an  Sand.  im. 
account  of  the  goods  of  WVliam  Narril  dccczkd,  which  came  to  5*^"*^^* 
his  hands,  and  make  an  equal  dividend  between  him  and  the     ^^ 
obligee ;  die  defendant  pleads,  no  goods  came  to  his  hands ;  the 
plaintiff  muft  reply  what  goods  came  to  his  hands>  and  farther 
^gn  the  breach  tnat  he  did  not  account  for  them ;  becaufe  the 
plaintiff,  by  replying  the  goods  came  to  the  defendant's  hands, 
i     leaves  it  on  his  own  (hewing  indifferent  to  the  court  whether  he 
be  entitled  to  the  penalty  of  the  obligation  or  not,  unlefs  he  goes 
farther,  and  (hews  that  the  defendant  did  neither  account  nor 
I     <Kvidc  them. 

If 


411  '  plrtif  atm  jpleasingtf^ 

Cro.  JK.  (a)  V  m  debt  npon  an  cbfigatioci,  conditioned  to  faj  foLt^ 

359*  ^.  J?,  and  C  /tf f»  W/d  as  they  (hall  come  to  the  age  of  tW€iity-<Mie 

s.  ix  mS^  yean ;  the  defendant  pleads  that  hr.  ps^d  thofe  fuois  Ami  £»M»  as 
«.Carpaieir.  they  eame  of  age ;  this  is  no  good  plea ;  for  the  timc^  place,  and 
(^)^'^  mamier  of  performance  ought  to  be  fliewn  in  certain,  fo  that  a  cer- 
t» furrier  ^^^  ^*^  might  be  takes  upon  it.    Adjudged  upona  fpedul  d^ 

a  copyhold,    mUTier, 

ant  mail  not  plead  generally,  tliat  he  hath  funtndered  it,  bot  moft  Akw  when  the  court  vat  hdd. 
Wincby  II.  adjadged.*-*— l/the  oonditioa  be,  that  the  oUigee  fliall  enjoy  an  oflke  aceordiisg  to  kttetc 
ptent,  the  deftndant  mi^ft  no)t  flood  m  hia  verka^  but  ftear  dw  tSt&  of  the  kttcf s  fma,  mi  dK  CB* 

joy mcitt  accordingly.    Hob.  290 

• 

2  Mod.  33,       If  in  debt  upon  an  obligation  conditioned  to  perform  covenant 
R?^  V      ^*^^  ^  which  was  for  the  payment  of  money  upon  the  making  an 
aflurance,  the  defendant  pleads  that  he  paid  the  money  fuch  a 
day,  but  faith  not  when  the  affurance  was  made ;  this  is  naught  i 
for  it  ought  to  appeari  that  the  money  was  immediately  paid  pur* 
fuant  to  the  covenant. 
Cro.  Eiw.         In  debt  upon  an  obligation^  conditioned  that  the  defendant  at 
t!Sit^'.°'*  all  times,  upon  requeft,  ihould  deliver  to  the  platntiflF  all  the  fat 
.     '     and  tallow  of  the  beafts  which  (hould  be  killed  or  drefTed  by  the 
defendant,  his  fenrants,  or  affigns,  before  fuch  a  day  ( the  defend- 
ant may  plead,  that  upon  every  requeft  to  him  made  he  did  de- 
liver to  the  plaintifi^  all  the  fat  and  tallow  of  all  beafts,  fS^c,  whh- 
ouc  ihewing  how  many  beafts  were  killed  or  drefled,  or  what  quan- 
tity of  fat  he  delivered  ;  for  if  the  pleadings  were  not  fo  contrived 
as  to  purfue  the  covenants,  the  defendant  would  be  obliged  to 
fill  the  pleadings  with  multitudes  of  ufelefs  deliveries,  which  might 
not  be  controverted  by  the  plaintiff}  whereas  the  plaintiflT,  by  af- 
figtiing  a  particular  breach  in  the  non^delirery  at  any  one  time^ 
may  bring  the  whole  matter  in  queftion. 
Cro.Blis.         But  here  we  muft  take  notice  of  another  dtftin6Hon,  nnz.  That 
749,  eked    ^)ien  the  conditibn  confifts  of  matters  to  be  done  that  He  within 
Smdsaiixd     ^^s  own  knowledge,  though  they  confift  of  great  tariety,  yet  flic 
Maievcrer.     defendant  cannot  plead  general^jr,  but  muft  (hew  the  particular 
if^'/^"*      performance  of  all  mattera  in  his  plea;  as,  if  the  condition  be, 
not  fay*he     *bat  the  defendant,  bailiff  of  the  plaintiff^s  manor,  {hould  fen- 
leceived       dcr  anaccount'of  all  the  rents  of  the  manor  he  has  received  bc- 

toThc  ^""°''  ^^^  ^^^^  ^  ^^  »  ^^  ^^^  defendant  plead  he  has  accounted  for  all 
amount  of  ^^^  fums  before  fuch  a  day,  it  is  ill ;  but  he  muft  (hew  the  par-* 
fuch  a  fum    ticular  fums,  becaufe  it  lies  within  his  own  knowledge  only  *. 

ijigrofs,aj)d.  ' 

that  he  rendered  an  account  thereof  ? 

Sid. 215.  So,  if  the  condition  be,, that  the  defendant  (hall  deliver  briefs 

Woodcock's  ^  ^11  churches  within  fixch  a  time,  and  (hall  colleft  the  moiief 
fS(u.  See  given  upon  them,  and  (hall  deliver  it  over  to  the  plaintiff;  therCt 
notepreced-  the  defendant  cannot  plead  generally,  that  he  has  delivoced  tl|S 
IjHu'chAorter  ^^^^^^9  collcfled  the  money,  and  delivered  it  over  to  the  ptkintiff; 
UTuc  might  but  lie  muft  particularly  mew  what  briefs  were  delivered,  what 
betiken.  iams  were  colledcd,  and  that  he  delivered  them  over  to  the 
plcJded^'hc*  pJ«»"^»ffi  becaufe  fuch  particular  fads  lie  within  his  own  know- 
deiivcrtd       ledge  only  f. 

briefs  to  all  chttlche.',  collected  all  the  money,  amounting  in  ihc  whole  to  fo  mttcfa,  and  00  more,  and 

chat 


JPUaiBi  ann  pieaOingiSf  415 

ihnji  be  dellfCRd  tbe  fame  to  the  plamtiflT.   If  not  true  in  cither  of  the  pardcuI«rS|  It  might  eafily  be  falG-* 
led  hj  tbe  (VlaJmifft  he  might  fay  he  did  not  deliver  briefs  to  all  churches,  for  that  he  omitted  fuch  « 
^•rch  I  or  that  he  ^id  not  colled  the  money,  bat  omitted  to  collefl  fuch  a  fum ;  or  that  he  colieded 
,  sort  than  alleged,  to  wir»  fo  much,  and  did  not  deliver  the  whole  to  the  pUintlff  j  or  chat  he  did  not        ^^ 
ddiTcr  the  monej  colleOed  to  the  piaintiffj  or  any  pare )  or  not  all,  only  (o  much.  *9w 

I     If  the  condition  be,  that  the  defendant  pay  the  plaintiff  all  Latw.4X9» 
I  manner  of  cods  and  charges  that  jf.  S.  (hall  charge  the  plaintiff 
I  witbj  for  carrying  on  a  fuit ;  the  defendant  plead  he  did  pay  all 
manner  of  cofts  and  charges ;  this  is  ill,  becaufe  it  relates  to  one 
fingle  point,  which  may  and  ought  to  b^  fhewn  in  certain,  in  or- 
der that  the  plaintiff  may  take  iffue  upon  it. 
[If  the  condition  of  a  bond  be,  that  j1*  (hall  not  embezzle  any  Jones  r. 
I  money  that  (liall  be  intruded  to  him,  or  that  in  any  way  (hall  come  ^i'li^nsf 
to  his  bands  on  account  of  his  mafter,  it  is  neceffary  to  (late  in    **"* '  *'^' 
the  breach,  that  a  particular  fum  of  money  was  embezzled,  and 
how,  or  from  whom  it  was  received,] 

A  bond  to  pay  from  time  to  time  a  moiety  of  all  fuch  monies  Sid.  334. 
as  from  time  to  time  he  (hould  receive ;  payment  of  a  moiety  gc-  b^^^^^'^iL 
nerally,  without  (hewing  the  particulars  in  certain,  was  held  a    "^°^'^ 
{ood  plea,  becaufe  it  is  of  what  he  (hould  receive  from  time  to 
tone  \  otherwife,  if  thefe  words  had  been  omittedi  becaufe  in  that 
cafe  there  would  be  a  (luffing  of  the  rolls  with  the  multitude  of 
particulars/ 

In  an  a£lion  on  the  cafe  againd  the  defendant,  who  promifed,  Cro.  Eilc. 
that  in  conGderation  the  plaintiff  would  difcharge  a  third  perfon  9i 3-    Kin« 
then  under  arred,  that  he  would  pay  the  money ;  it  was  alleged 
infaffo  that  he  exoneravU,  &c* }  this  was  held  fufficient  without 
*  Ihcwing  bow ;  for  that  may  be  done  by  compofition,  i^c.^  and 
without  deed. 

So,  in  debt  upon  a  bond  conditioned  to  perform  the  award  of  Cro*  jac. 
7.  S.,  if  it  is  awarded  that  a  fuit  in  Chancery  by  the  defendant  339-  ^•W- 
agaioil  the  plaintiff  (hall  ceafe,  and  the  plaintiff  dand  acquitted  ds  ^  bvII^^ 
qudlikt  materia  in  eadem  antcntd^  the  defendant  may  plead  quod  Freeman 
fittit  inde  quietatus^  without  (hewing  how,  or  that  be  in  foElo  dif»  v*  Sheen, 
charged  him  \  for  it  was  not  intended  that  an  a£lual  difcharge 
ihould  be  given,  but  that  by  the   arbitrament  he  (hould  be 
acquitted. 

In  debt  upon  a  bond,  the  condition  whereof  was  to  free  and  5  Mod.  143. 
keep  harmlefs  the  plaintiff,  of  and  from  all  cods  and  damages  that  ^*""  ^* 
may  arife  by  reafon  of  a  law  fuit,  ts'r.,  the  defendant  pleaded  mn 
iomtaficatus  generally ;  and  on  demurrer  to  this  plea  it  was  held  ^  ^. 

S)d  *,  becaufe  the  condition  was  to  (ave  the  plaintiff  harmlefs  ticoUrs  of' 
m  fomething  that  was  uncertain  at  the  time  of  making  thereof,  the  daoui- 
t«.,  from  the  cods  and  charges  of  the  fuit,  that  no  cofts  might  be  JiMW^hafe 
ncovered  againd  him :  but,  if  it  had  been  to  fave  harmlefs  from  a  bc»n  ihewa 
^ardcttlar  thing  f,  there,  fuch  a  negative  plea  generally  would  not  bythcpjam- 
toc  done,  becaufe  the  defendant  ought  to  (hew  how  he  had  in*  ^f'^^t\L 

J        •J^    1    »  1  *  replication. 

ocmmfied  the  Other.  \Vdt\nfra. 

In  cafe  upon  ah  agteement,  in  which  the  defendant  promifed  to  suu.  344* 
;    affign  all  the  profits  which  accrued  by  a  voyage  made  by  a  fhip,  ji'^f^* 
6V.,  the  breach  afligned  wa9>  that  the  defendant  noH ptrf^rmavii  KeedL 

agrcQ' 


!     " 


4H  l^teaj^  anb  #Iea&ihgri9f. 

igl^amenfum  pradiB.:  upon  a  verdifk  and  judgment  in  C.  A  iot  j 
the  plaintifFj  error  was  brought  in  B.  R.,  where  it  was  infifted  J 
that  the  breach  was  too  general  and  uncertain :  but^  cur,  had  j 
this  been  even  on  demurrer^  it  would  have  been  good,  but  being  j 
after  a  verdi£t  it  is  beyond  queftion,  for  the  plaintiff  would  not  \ 
have  damages  given  if  he  had  not  proved  a  good  breach;  and^  j 
here,  the  agreement  is  (ingle,  ^  to  aflign ;  fo  the  ndn-performance  i 
is  in  the  non-aflignment,  and  it  bping  negative,  and  in  the  Word»  'i 
of  the  agreement,  the  judgment  was  affirmed.  I 

3Moa.»5i.       In  debt  oil  a  bond  conditioned  to  acquit,  difcharge,  and  (ave  ! 

^^^  ^*     harmlefs  a  parilh  from  a  baltard  child,  the  defendant  pleaded  iwfi  \ 
damnlficatus  generally ;  and  on  demurrer  it  Mras  held,  that  being  in  | 
the  negative  he  need  not  (hew  how,  and  it  not  appearing  on  the 
whole  record  that  the  parilh  was  damnified,  judgment  was  given 
for  the  defendant. 

StibbiVT  [In  debt  upon  bond  conditioned  to  perform  articles,  it  appeared 

ciottgb,       jjy  ^jjg  pigjj^  ^jjjt  ^hg  articles  were  an  agreement,  that  the  plaintiff 

*  ^^^*  fhould  fumiih  the  defendant  with  ale  and  beet  to  be  fold  in  his 
houfe  at  fuch  prices,  and  that  he  fliould  take  it  of  nobody 'clfe, 
but  might  be  at  liberty  to  take  any  other  liquors  (malt  liquors  only 
excepted);  and  what  fiiould  not  be  paid  for  at  breaking  up  the 
trade,  and  were  undrawn,  ihould  be  taken  back.  The  defendant 
.pleaded  performance.  The  plaintiff  replied,  that  by  the  fame 
articles  it  was  further  agreed,  that  what  fhould  be  drawn  fliould 
be  paid  for,  and  that  there  was  fuch  a  quantity  of  liquors  unpaid 
for.  On  demurrer  by  the  defendant,  it  was  faid,  that  by  the 
breach  it  does  not  appear  the  liquors  unpaid  for  were  malt  liquors ; 
and  as  other  forts  are  mentioned,  the  plaintiff  (hould  have  been 
more  particular ;  efpecially  ii\  the  cafe  of  a  bond,  where  he  is  to 
lo  Mod.      fubje^  the  defendant  to  a  penalty.    And  of  that  opinion  was  the 

Ciib.  Rep.  ^°"^>  ^^^  ^*^®^  ^^^  ^^^^  ®^  ^^  African  Company  v.  Mafin.  That 
sit.'s.cl  ^'^s  a  bond,  conditioned,  reciting  that  the  defendant  was  their 
receiver  at  Briftoly  if  therefore  he  do  well  and  truly  account  for 
all  fums  by  him  received,  then  the  bond  to  be  void :  the  breach 
was,  that  he  received  fo  much  money,  and  did  not  account  for  it  ^ 
snd  becaufe  it  appeared  by  the  recital  in  the  condition  to  be  only 
about  tranfaAions  of  a  particular  nature,  the  general  affignment  of 
the  breach  was  holden  ill.    So,  is  2  Saund.  41 1.] 

4.  Of  Surplufage  and  Repugnancy  in  Pleading. 

Co.L1t.303.      If  either  party,  plaintiff  or  defendant,  allege  more  than  is  nd« 

W*^«  *3a«   ceffary  to  introduce  new  matter  repugnant  and  contradi£lory  10 

(^'^2.        what  went  before,  in  any  point  not  material,  this  wiQ  not  vitiate 

19  H.  6. 30.  the  pleadings,  according  to  the  maxim  utile  per  inutile  non  vitiaturi 

laod  iSi  •  ^^^  ^^^^  redundant  or  repugnant  part  (hall  be  reje£lcd,  efpecially 

after  a  verdidi  :  fo,  though  there  be  a  repugnancy  in  any  material 

point,  and  this  be  not  aided  after  verdid,  yet,  if  it  appear,  that 

the  verdi£l  was  given  on  a  different  part  of  the  declaration,  or,  if 

the  plaintiff  releafe  fuch  repugnant  part,  judgment  fhall  be  givea 

for  him. 

In 


In  dAi  oti  an  obligation  the  defendant  pleads  payment  of  50  /.»  Ctfh  Jae. 
^4  ^^*  I  ^  y^^*  according  to  the  condition ;  the  plaintiff  replies  549* 
fiod  non  folvH  50 1.  pradi£f,  14  Augufl^  Ann.  1 1,  fuprad.  quas  ad 
emndem  diemfotvijfe  dehuiffet  s  (5*  ^oc,  &c.,  the  verdidi  found  quod 
mmfohntpradiB.i/[  Junit prout  the  defendant  had  alleged  :  the  ob« 
it&ion  here  was,  that  no  iffue  was  joined,  becaufe  they  do  not  meet 
m  tlie  time  the  money  was  paid  ;  but  the  word  Auguft  hting  plainly 
furplufage,  (for  when  he  faid  qtdod  non  folvit  pr^tdiB.  i^die^  it  is  a 
fufficient  traverfe  without  the  word  Augufty  and  Auguft  is  plainly 
ttpugnan^  to  the  word  pradtB.,  iox  pradiB.  refers  to  June^)  fuch 
Im3)lufage,  being  a  tepugtianCy  to  what  was  before  materisJ,  Was 
idle  and  void. 

In  trefpafs  the  bill  was  filed  HiL  18  Jac.y  fetting  forth  that  the  Cio.  Jac. 
defendant  2  January  17  Joe.  beat  the  plaintiff's  fenrant,/>rr  quod  Jj*' 
the  plaintiffy^rvi/iniTi  per  nUtgnum  tempus^  ff.  a  pradiB,  20  Mariii  i«iaad7 
ftptad,  ufque  primum  diem  Martii  extunc  prox*  fequen  perdidit ;  on;  a 
tttbil  dicit  a  writ  of  inquiry  was  awarded,  and  10/.  damages }  but 
(he  defendant  had  judgment,  becaufe  the  gift  of  the  a£kion  is  f«r 
the  ufe  of  the  plaintiff's  fervice,  and  the  battery  is  but  induce- 
ment, and  the  lofs  of  the  fervice  is  not  tx  neceffiiate  ret  relative  to 
Ae  battery ;  for  the  fervant  might  fall  ill  fome  time  after  the 
;  battery,  and  the  plaintiff  having  laid  a  different  month  from  the 
battery,  tiiere  is  nothing  in  the  record  to  determine  the  court  to 
i  the  20th  of  January f  and  to  re£lify  the  month  of  March  as  repug- 
I  aant;  and  if  the  lofs  or  the  fervice  (lands  on  the  month  of  March 
\  IT  Joe.  until  March  following,  it  takes  three  months  of  the  time 
elapfed  after  the  time  of  the  a£lion  brought,  for  which  the  jury 
was  not  authorized  to  give  damages. 

But,  in  debt  upon  a  bond,  conditioned,  that  if  the  plaintiff  did  s  Leon. 
not  depart  out  of  the  defendant's  fervice  without  his  leave,  (sfc,  Momngt  w 
then  if  he  paid  the  plaintiff  100/.  within  28  days  upon  demand,        *'* 
the  bond  (hould  be  void ;  the  defendant  pleaded  that  the  plaintiff 
4  Jf/Rf  30  Eiiz*  departed  out  of  hi^  fervice,  and  without  his  leave ; 
die.plaintiff  replied  that  6  Septemb.  in  the  fame  year  fiie  departed 
with  leave,  and  that  afterwards  4  OBob.  (he  demanded  the  io67.,  . 
which  the  defendant  refufed  to  pay,  ahfque  hoc^  that  fhe  departed 
without   leave ;  it  happened  that  t]ie  demand  was  laid  to  be.  ^ 
AOdoh.  and  the  writ  was  tcfted  18  OBob^^  fo  that  there  were  not 
28  days  between  the  demand  and  the  a£lion  brought,  yet  the 
plaintiff  had  judgment ;  though  upon  her  own  {hewing  (he  brought 
the  a£lioh  14  days  too  foon ;  for  the  iffue  was  upon  the  departure, 
^nd  the  d|emand  in  the  replication  was  altogether  immaterial,  and 
therefore  was  reje£ted  as  furplufage. 

If  in  eje£tment  the  plaintiff  declares  on  a  leafe  niade  to  him  the  V«<i^«  94- 
tUrd  of  Majy  and  that  the  defendant  pofieoy  ff.  1  Mali  ejcfted  him,  ^'^1^2/ 
this  is  good  after  verdid ;  for  by  the  poftea  it  appears  that  the  \^\  X94,  ' 
defendant  committed  a  tort  on  the  plaintiff's  title,  and  when  he  19s*  ^^^ 
lays  a  repugnant  day,  it  is  as  if  he  had  laid  none }  and  if  no  day  be  J2^°\*|^ 
laid,  it  (hall  be  intended  after  verdi£l  that  the  tort  was  committed  Zitdrntnu 
before  the  a£(icn ;  for  it  would  be  very  foreign  after  verdift,  to 
intendj  that  the  adion  was  brought  by  the  fpirit  of  prophecy  for 

a  wrong 
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5.  That  the  Pleading  ought  to  be  dire  A  and  not  argumentative. 

Co.  Lit.  (a)  Every  plea  mud  be  dircfl)  and  not  by  way  of  argument  or 

?'''»•        rehearfal.  i 

{a)  A  pica  .  I 

in  bar,  that  deftroyt  the  plaiotiff'i  aftion  ooly  argdmentatirely,  is  not  geod*    Yclv.  %iy 

Dyer,  4.2»  If  a  man  be  bound  by  obligation  to  warrant  lands,  and  in  aa 

43^  a£lion  on  this  bond  the  defendant  plead,  that  the  plaintiff'/ar^/&^  j 

&  vile'  go'^f^^  ^>  &c.  this  is  naught,  being  only  argumentative  ;  for  he 
1  Lev.  194.    (hould  have  pleaded,  that  he  did  warrant  the  lands,  ^  n^n  dam*  , 

nJficatus, 
Dyer,  118.        To  fay  quod  indentura  teftatur  quod  dimi/it  is  an  ill  plea  ;  for  he 

ought  to  fhew  tliat  he  demifed  d^  faBo* 
a  And.  179.       In  2iformedon  in  reverter^  the  demandant  counts  of  a  gift  to  ba- 
{b)  So,  in  a   j.^^  ^^J  {ttcit  in  tail,  and  that  they  are  dead  without  iflue,  the 
S'/,'defcnd-   defendant  cannot  plead,  that  the  gift  was  to  them  in  {b)  fee,  with- 
ant  cannot     out  travcrfing  the  gift  in  tail,  being  only  argumentative. 

plead  ihat  '        "^       , 

ji:  i&  incumbent,'  and  rot  J9.,  withAut  a  traverfe  that  B-  U  incumbent,  being  only  aigun]entative,|^  JL 
is  incumbent,  ergo  B.  ts  nott  2  And.  179  -—^ In  trefpafs  againft  divers  derendants,  they  pkad,  tfaaft 
one  of  the  defendants  was  dead  before  the  wxit  purchafed ;  the  ptaintifF  replies,  that  he  was  alive  5  tha  k 
naught,  without  adding  &Jk  matt  merte:  fo,  if  vilieoage  be  pleaded,  replication,  that  hfe  U  fraok-lic^ 
without  adding  ment  vf//ri«,  is  naught.     19  H.  6. 4* 

7E.4. 16.  So,  \t  zfci,  fa.  be  brought  againft  a  partbn  for  the  arrears  of 
*^"**''79»  an  annuity  recovered  againft  him,  and  the  defendant  plead,  that 
before  the  writ  brought  he  had  refigned  into  the  hands  of  the  or-^ 
dinary,  who  accepted  thereof ;  this  is  no  good  plea,  for  he  ought 
to  have  pleaded,  that  he  was  not  parfon  the  day  of  the  writ 
brought. 

4Mpd.4os.       In  affumpfit  the  defendant  pleaded,  that  the  plaintiff  was  aluni'' 
ArmudJ'      ^^"^  ^^  regno  Franciaeyj/i  ligeantia  adverfarii  dom*  regis,  &c.   crtMOh^ 
dus :  And  on  demurrer  to  this  plea,  the  exception  to  it  was,  that 
this  was  not  a  dire£^  afRrmative,  that  the  plaintiff  was  aH<^mgetu^ 
in  that  it  (hould  have  been  tiatttSy  and  not  oriundus ;  but  fomc  pre«- 
cedents  being  cited  out  of  Raftaij  where  the  word  natus  was  fup« 
plied  with  oriundus,  the  plea  was  held  good. 
Lev«iiz.  A  plea,  that  he  is  now  a  fubje£l,  intended  a  natural  one,   and^ 

that  he  was  always  fo. 
Lev.  if4.  In  affumpjit  againft  an  executor,  on  the  promifc  of  his  teftatott 
vTittoif  ^^  pleaded  non  ajfumpjtt :  and  after  verdi£l  for  the  plaintiff,  it  wa» 
(c)  Supirje  obje£ted,  that  it  did  not  appear  by  the  plea  (^)  who  did  not  af* 
^umpfa,  fume :  But  per  cur. — It  (hall  be  intended  of  the  teftator,  for  heie 
ftying"to      ^^  "°  charge  of  any  affuming  by  the  executor.  ; 

vrhom,  where  the  law  nifes  the  promife,  will  be  well  enough,  but  not  in  the  cafe  of  a  fpecial  promtfibi 
Sid.  29a.     2K.eb.  57*     Cro.  Ells.  703. 

Latch.  125.      So,  in  debt  againft  an  executor  on  the  bond  of  his  teftator,  the! 

ca^*^*        defendant  pleaded  non  eJlfaBumfuum  ;  and  it  was  adjudged,  thai 

fuum  (hould  be  intended  teftator. 

.  a  Saik.  686.       if  a  hor(e  be  taken  as  a  ftray,  and  the  owner  fay,  he  demaiidail 

Wai^!^*     the  horfe  proferenda  fatisfaBiomm ;  this  is  fafficient,  and  a  direfti 

affirmation,  a$  in  the  ca(e  of  warrantizando  venJUHt.  ' 
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If  a  man  pleadi  that  he  entered  come  or  as  heir  td  fucb  a  diie;  «H.  7.  i,». 
this  is  pofitive  enough :  So,  if  a  man  juftify  as  bailiff  or  fervant ;  ^y*'  *  J** 
this  is  not  bareljr  argumentative,  but  as  pofitive  and  diredj  as  if 
he  had  alleged  that  he  was  heir,  bailiff,  or  fervant. 

If  the  condition  of  a  bond  be  to  (land  to  the  award  of  jf,  5,  S«ad.  169. 
fo  that  the  award  be  made  on  or  before  the  16th  of  Marcby  and  ^''^  jTf^ 
no  award  be  pleaded,  and  the  plaintiff*  reply,  that  after  the  mak-  JJJ^^  ^^^ 
ing  the  bond,  and  before  the  a£iion  brought,  ]^ />r<f^iV?.  16  die  im{:Kcadve, 
Martii,  they  made  an  award;  the  (a) yr/Vir^  is  a  direct,  affirma-  '>tty« »««»-* 
tion  that  the  award  was  made  within  the  time  limited  by  the  con-  nienr*^*'^ 
dition^  and  may  therefore  be  tr  aver  fed.  3  ^^n.  67^ 

.  ,  Plow.  117, 

I  ^"^Eo  qvid  is  ao  affiriBacive:  fo  is  et  quloy  fuod  cvm^  ttc*   and  may  be   traverM.     Lev.  194* 
I  Saaftd.  ii7» 

6.  Negative  Pregnant. 

It  has  been  laid  down  as  a  rule,  that  every  plea  ought  to  be  di-  Co.  Lie 
I  icft,  and  not  by  way  of  argument ;  and  that  therefore  iflue  can-  ''^'  ■• 
[  not  be  joined  on  a  negative  pregnant,  or  an  affirmative  pregnant  Do4i.*J>i. 
I  with  a  negative,  1.  e.  fuch  a  negative  as  fuppofes  or  implies  an  af-  256. 
I  firmative,  or  fuch  an  affirmative  as  implies  a  negative  ;  as  ne  dona  *  ^«°"-  '97* 
!  fas  per  ie  fait  implies  a  gift  by  parol,  and  therefore  the  ifTue  snic,  309 ' 

ought  to  have  been  ne  dona  pas  modo  l^  forma.     And  this  kind  Bro.  tit. 

of  pleading  is  held  to  be  ill  on  a  {b)  demurrer  ;  becaufe  the  plea,  pyg^^^^'j,^* 
'  &A  is  not  a  certain  affirmative  or  negative  of  any  fingle  point  ti(».  ifr»i  \ 
:  in  queftion ;  but,  being  only  an  error  in  phrafe,  it  is  aided  iiftcr  ^^*  [Tlic»« 

«rdia.  -         .  [«™rf° 

affiisicj  between  an  argamentiitive  plea  and  a  negative  pregnant ;  that  as  the  tatter  is  a  negative  pregnant 
with  an  alBrouuve,  fo  is  the  former  an  affirmative  pregnane  with  a  mrg.itive*,  and  the  cure  foi  both  is» 
innoft  cafes,  to  add,  or,  at  lea((,  to  (ubft-»tate,  a  d>re<S  denial  Ki^  the  fub'Unce  and  git  of  the  plea  o.  de.* 
ciaradon  which  ia  to  be  anfwered.  3  Recve*s  Hilt  43  5>]  {h)  Theie  mall  be  a  fpecial  demurrer  to  a 
negative  pregnant,  thatis»  a  negative  plea  which  doth  alio  contain  in  ie  an  affirmative  \  and  ca  ao  argu- 
menutive  ,>lea,  ihatis,  a  plea  which  conciudrs  nothing  di  redely,  but  only  by  way  of  arguxseac  ox  realuo- 
i^  ;  for  the  court  will  intend  every  plea  good,  till  the  contrary  appears.     Lit.  Reg  437. 

In  trefpafs  for  cutting  his  trees,  the  defendant  pleads,  thart  it  zrH.  6. 
was  by  the  command  of  the  lefibr  to  give  them  to  a  ftranger ;  the  jf' *^'. 
plaintiff  replies,  that  he  did  not  cut  the  trees  by  his  command ;  ^^^^ '  ^  * 
this  was  held  a  negative  pregnant,  and  that  he  ihould  have  pleaded 
tt  commanda  pas* 

After  iffue  joined  the  defendant  pleaded  a  releafe  of  the  plain-  21M.  6.9. 
is  puis  darrein  continuance  i  the  plaintiff  replied,  that  it  is  not  his  ^^*  P** 
deed  puis  darrein  continuance  :  this  is  a  negative  pregnant,  becaufe  it  *^  * 
implies  the  deed  to  be  his,  though  not  executed  at  the  time  alleged 
by  the  defendant. 

In  cafe  againft  an  hod,  for  that  the  plaintiff's  goods  inhere  em-  22  h.  6* 
bezzled  by  his  default,  he  pleaded,  that  they .,were  not  loft  by  his  ^^^^ 
^  default ;  this  is  a  negative  pregnant,  and  he  (hould  have  pleaded  23^5/  ^  ' 
tile  fpecial  matter  (c).  t(0  '^^^  roF««'^y  the  general  iffue.) 

In  cafe  for  burning  the  plaintiff's  houf^^  by  the  negligent  28^6,7. 
icepine  of  his  fire,  the  defendant  pleaded,  that  the  houle  was  ^«f  Vf*' 
not  burnt  by  the  negligent  kecpmg  of  his  firej  this  is  a  negative       -  ^ 
X  pregnant. 

^  Eca  If 
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5  p.  7.  f^  If  a  dcfesidtnt  plead,  that  the  dittle  died  in  a  pound  Ofvert  by 
P0^  P^  the  default  of  the  plaintiff,  and  Ac  plaintiff  reply,  that  they  did 
^^^*  not  die  by  bia  default  generally ;  this  is  a  good  plea :  but  n  ht 

iayt  that  they  did  not  die  in  a  pound  overt,  t^s  is  a  negadvt 
pregnant. 
3.K.  6. 37»       £1  tvefpaft  the  iffue  joined  was,  that  %  N.  the  defendant  did 
&A.  .       not  difttle  the  plaintiff  to  the  ufe  of  »^  jP.  &c.,  and  held  a  nega- 
Pcct  pu      ^^  pftgnant  i  but  had  he  pleaded  non  dijetfivit  moth  ttform,  it 

lad  beoi  good  to  all  intents  and  purpofes. 
tiH.a.as.      In  a  writ  of  entry  Jne  offinfu  cafitult^  m  aUtn  pas  is  a  nega- 
Doa.  pi.      tive  pregnant :  fo^  ol  an  entry  for  the  alienation  of  tenant  for 
•*'•  life/  *  ' 

saii.6.^S.      In  trefpaiii  the  defendant  juftifies,  by  reafon  that  the  parti* 

^^^^  P^*     cular  tenant  aliened  the  reveruon  in  fee  to  lum  %  the  plaintiff  tra- 

*^^*  verfes,  that  he  did  not  alien  in  fee :  this  is  no  eood  iiTue,  bat  a 

negative  pregnant }  for  if  he  aliened  but  for  another's  life,  his  en- 

t  try  is  lawfuL 

«U1.  Reg.        He  in  reverfion  brings  a  writ  of  entnf  in  eafu  provifis  upon  an 

***•  alienation  made  by  the  tenant  for  life,  fuppofing  that  he  ba» ; 

aliened  in  fee,  which  is  a  forfeiture  of  his  eftate ;  the  tenant  comes 

and  pleads,  that  he  hath  not  aliened  in  fee :  this  is  a  negatirci 

wherein  is  included  an  affirmative  ;«for  though  it  be  true  that  he 

hath  not  aliened  in  fee,  yet  it  may  be  he  hath  aliened  in  tail,  which 

is  alfo  a  forfeiture  of  his  eftate. 

Carter,  111.      If  an  ezecutor  pleads  feveral  judgments,  and  that  he  hath  not 

S^"^nd7'    affets  ultra  g  and  the  plaintiff  replies,  they  are  kept  on  foot  by 

Jj^^ed.      fraud;  and  the  defendant  rejoins,  they  are  not  kept  on  foot  bjr 

(tf)  Where    fraud,  (sfc.  but  doth  not  fay,  nor  any  or  either  of  them  j  the  rc- 

t  hmlt^^  joinder  is  naught,  for  {a)  there  is  a  negative  pregnant.  j 

wu  not  burnt  for  want  of  good  cuftoJy  of  hit  fire,  it  a  negative  pregnant.     Bro.  tit.  Negative  1*i«r-  | 
naat,  3.     Fits.  Ifliie,  S8.<  Saying  that  you  accepted  not  tlie  obligation  in  faLisfa£^>  io^P^'  | 

that  he  gave  you  the  obligationi  which  is  a  negatke  pregnant.    Sttlei  309.  I 

Cro.  jacSj,  If  an  a^ion  of  trefpafs  be  brought  for  entering  into  a  roan's  ^ 
Min.T.Coic.  i^^j^fc,  and  the  defendant  plead,  that  the  daughter  licenfed  him  to  | 
enter,  by  which  he  entered ;  the  plaintiff  reply,  ^uod  non  intrsvi  j 
per  lictnttam  Juam  s  though  this  replication  be  a  negative  pregnant,  1 
(for  it  feems  rather  to  confefs  the  licence  than  to  deny  it,)  yet  the  ; 
.  verdift  having  found  the  licence,  the  dubioufnefs  of  phnife  ti 
now  removed,  and  the  truth  appears  by  the  verdiA.  \ 

Cro.  Car.  So,  in  debt  for  rent  on  a  leafe,  the  defendant  pleads  qwdmlm 
3»»;  cm  lahiit  in  Unementii  ten^i  tSnft^oniss  md  the  plaintiff  rcplicSi 
juod  habuit  in  tenementis^  without  (hewing  what  eftate ;  thoogn 
this  had  been  bad  on  a  demurrer,  becaufe,  bv  not  (hewing  what 
eftate  he  had,  it  is  pnemant  of  this  negative,  tnat  he  had  not  kA 
an  e(bte  by  which  he  had  power  to  demife,  yet  after  vcrdift  it  1* 
good,  where  the  truth  appears  that  he  had  fuch  an  efbte  that  m 
could  demife. 
ler.  83.  In  debt  on  an  obligation  to  perform  covenants  in  an  indenture 

n"!^*      of  leafe  made  by  the  plaintiff  to  the  defendant,  whereby  the  dc 
fendant  covenanted,  that  he  would  not  deliver  the  poffelBon  to 
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my  but  the  leflbr,  or  to  fuch  perfons  as  ibould  lawfttllj  erifk  him; 

the  defendant  pleads,  that  he  did  not  deliver  the  pofleiSoa  to  any  *  , 

Imt  fuch  as  lawfully  evi£led  him :  And  on  demunrer  to  this  plea 

it  was  objeded,  that  the  fame  was  ill,  and  a  negative  pregnant; 

and  that  he  ought  to  have  faid,  that  fuch  a  one  lawfully  evi£ted 

him,  to  whom  he  delivered  the  pofleiTion ;  or  that  he  did  not  de« 

liver  the  poflei&on  to  any :  But  the  couit  held  the  plea  purfuing  the 

words  of  the  covenant  good,  being  in  the  negative ;  and  that  the 

plaintiff*  ought  to  have  replied,  and  afligned  a  bics^;  and  there* 

foic  judgment  was  given  againll  hinu 

7.  That  Things  mi(ft  be  pleaded  according  to  their  Operation  in 

Law. 

The  grant  or  conveyance  of  one  jointenant  to  his  companion  Co.  Ul 
muft  he  pleaded  as  a  releafe ;  for  one  jointenant  cannot  enfeoff  '93*  ^ 
Ins  companion,  beca^le  they  are  already  both  fetfed  per  mie  H  per  sia.  45s. 
Uut;  and  this  manner  of  conveyance  paffine  by  livery  cannot  sSumLo^ 
operate  fo  as  to  give  hin>  what  he  already  has :  but,  though  a  ][^^  ^ii. 
leleafe  be  the  proper  CQtiyey^oce  from  one  jointenant  to  isinother,  ^^^ 
^  yet,  if  the  jury  find,  that  the  one  jointenant  did  grant  or  convey 
to  another,  this  amounts  to  a  releafe ;  for  they  having  found  thie 
fabftantial  part,  the  court  is  to  apply  the  words  according  to  the 
operation  they  have  in  law :  but  every  fuch  conveyance  muft  be 
pleaded  as  a  releafe. 

So,  if  tenant  for  life  grant  his  e(late  to  him  in  reverfion ;  this  is  4Mo^  151. 
a  furrender,  and  n>uft  be  pleaded  accordingly,  being  the  operation  Caiiiki9o* 
it  hath  in  law. 

If  J.  S,  plead  the  grant  of  a  rent  from  his  father  in  this  man-  sVcnfc  141  • 
ncr,  viz.   that  in  conuderation  of  love  and  afIe£lion,  and  5/.,  he  ^*  **^* 
concejit  tsf  qffignavit^  &c.,  and  there  .is  neither  attornment  nor  Biker  aoi 
enrolment  of  the  deed  *,  this  cannot  pafs  as  a  grant  at  common  March, 
law,  nor  as  a  bargain  and  fale  for  want  of  enrolment  \  and  though  *  J^'  '^ 
U  [a)  amount  to  a  covenant  to  (land  (eifcd,  being  in  confideration  $.  c. 
of  love  and  aflFe£lion,  yet  it  ought  to  have  been  {b)  fo  pleaded,  («)  A  mut 
being  the  operation  it  hath  in  law.  ^mtt^ 

liis  fen,  bot  then  the  confideration  of  mtaey  ought  to  be  exprefled*  wiA  it  ought  to  have  all  the  other 
circiioiiUocet  of  a  bargain  and  fale  j  yet  if  ic  hath  not,  and  the  confideration  of  love  and  aliefiion  it  ex- 
.  iicfied,  it  wiU  aoioont  to  a  covenant  to  ftand  feifed.  7  Co.  40.  Bedel's  cafe,  s  Co.  14.  Cro.  Elis* 
394*  ind  ^ide  Vent.  137.  Ler.  56.  Mod.  173.  Crofs  ▼.  Scudamoce  {b)  The  wofd  dt^  or  tmn^ 
naj  amount  to  a  grants  to  a  feoffment,  to  a  gift,  leafe,  re!eafe,  confirnntlony  or  furrender ;  and  it  is  m 
the  dedioo  of  the  party  to  ofc  it  to  which  of  thefe  purpofa  It  moft  agreeable  to  his  intKcft>  and  there- 
Un  he  aa|  plead  it  as  either.    Co.  Lit.  301.  b.    4  Mod.  159.  caifd. 

All  ^eceflary  circun^ftancea  implied  by  law  in  a  plea  need  not  Co.  Uu 
kexprefled;  as,  in  pleading  a  feoffment^  livery  and  attornment  ^\ 
aie  implied  ^y^ocr,  in  a  grant.  Plow.  149,  159. 

In  pleading  a  countermand  to  a  fubmiilion  to  arbitration,  it  S  Co.  %%* 
need  not  be  alleged,  that  the  party  gave  notice  to  the  arbitrators,  | 

for  without  that  it  is  no  countermand  ;  and  therefore  if  no  notice 
k  (^ven,  iflue  may  be  joined  upon  the  point,  yuod  non  revocavit. 

Ec3  If 
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Co.  Lit.  If  a  difleifee  plead,  that  he  could  not  enter  fer  fear,  he  mail 

353-  *►•         fliew  fomc  juft  caufe  of  fear,  that  the  court  may  judge  of  the 

reafonablenefs  of  an  apprehenfion  of  danger  to  his  perfon  ;  but  in 

ft  fpecial  verdi6t»  if  the  jurots  find,  that  the  difleifee  did  not  enter 

for  fear  of  corporal  hurt,  it  is  fufRcient,  and  it  (hall  be  intended 

that  they  had  evidence  for  what  they  find. 

Comb.  403.       The  defendant  made  conufance  as  bailiff  to  Jane  Gr^h^  that 

Ld.  Raym.    ^^^^^^  Griffith  was  feifcd  in  fee,  and  devifed  to  Thainas  Griffith  in 

a  Saik.  676.  ^^^^  ^^^  ^'^*^  *  common  recovery  was  fufFcred  againft  him,  to  the 

pi.  3-  intent  that  Jane  (hould  have  a  rent  of  40  /.  per  ann.  after  the  death 

Carth.411.   Qf  Thomas ;  and  that  there  was  a  deed  for  the  recovery  declaring 

l^ietcher/'    ^^^  ufes,  £^r.,  which  was  held  to  be  ill  pleaded  ;  for  he  (hould  not 

have  fet  forth  the  deed,  but  have  pleaded  according  to  the  con* 

ftru£tion  of  law,  that  the  recovery  was  to  fuch  ufes  at  the  time. 

4  Co.  It.  The  admittance  of  a  copyholder,  as  well  upon  a  de(cent  as  fur« 

<4f)That  he  tender,  may  be  pleaded  as  a  grant,  to  avoid  the  inconvenience 

jecundLm       which  would  follow,  if  the  copyholder  (hould  be  forced  in  pleading 

€mJtt§:Mdinem  to  (hcw  the  firft  grant ;  for  that  was  either  before  the  time  of 

ptfne'>id.>ei   n^eniory,  and  fo  not  pleadable,  or  within  the  time  of  memorj, 

fariiy  import  ^"^  (^)  ^^^^  ^^e  cudom  fails. 

a  copyhold.     3Bul(l.»30.    Roll*  Rep.  a  ix,     a  Vent.  144.. 

4Co.2a  b.       So,  he  may  allege  the  admittance  of  his  anceflor  .as  a  grants 
and  (hew  the  defcent  to  him,  and  that  he  entered,  without  (hew- 
ing nny  admittance  of  himfelf. 
4Co.aa.         J^ut  he  cannot  plead,  that  his  father  was  {i)  feifed  in  fee  at  the 
^)  Without  ^m  Qjp  fjjg  i^^yj  jjy  jjQpy  Qf  court-roll  of  fuch  a  manor,  according 

wh^e"grant,  ^0  'he  cuftom  of  the  manor,  and  that  he  died  feifed,  and  it  de- 
Cro.  Jac.  fcended  to- him;  for  in  truth  his  intereft  in  judgment  of  law  is  but 
^Td  cd**'      ^  particular  ii)tere(l  at  will. 

naught  opon  a  general  demurrer,  Cro.  Car.  190.  per  worn  cur'tdm  \  though  the  ion  had  there  Aevn, 
that  after  th.:  dclceot  he  was  admitted  :  But  by  three  Judges,  it  is  but  a  raalt  in  form,  and^  the  iifue  be- 
ing taken  upon  a  collatetai  matter,  and  found  for  the  (walntiff,  it  is  helped  by  the  ftatute  of  jet>fail$.  ■■  ■ 
But,  if  A.  pltadi  the  grant  of  the  reverfion  of  a  copyhold  after  the  death  of  B»  tenant  for  life,  he  need 
not  Aiew  the  beginning  of  the  eftate  of  £.,  nor  by  whom  granted  ^  for  it  is  not  the  title  of  ^.,  but  mat* 
ter  of  iaducemeni  only.     Cro.  Jac.  52.     a  Vent.  i8a. 

Hard.  366.  If  one  licenfe  another  to  enjoy  fuch  a  houfe  or  land  till  fuch  a 
*.^'\-  '94«  time,  this  amounts  to  a  prefent  and  certain  leafe  or  intereft  for 
Leafei.  ^hat  time,  and  may  be  pleaded  ^  fuch,  though  it  may  be  aUb 
pleaded  as  a  licence  ^  and  if  it  be  pleaded  as  a  leafe  for  years,  and 
traverfed,  the  lefTee  n>ay  give  the  licence  in  evidence  to  prove  it. 
And.  307. .  If  an  obligee  m  a  bond  covenants  not  to  fue  the  obligor,  this 
Cro.  lilt,  amounts  to  a  releafe,  and  may  be  pleaded  as  fuch  :  bur,  if  the 
Abr  935^  covenant  is  that  he  will  not  fue  him  before  fuch  a  day  ;  this  rcfts 
Dowic  V.  only  in  covenant,  and  the  party,  if  fued,  can  only  have  an  a&ion 
Jeffries,        ^f  covenant. 

Koy,  5.  ^.  having  a  rent-charge  ifluing  out  of  three  acres,  B.  purchaf<(d 

?r**  i^'  ^^o  ^^^^^  thereof,  and  ji.  covenanted  and  granted  to  and  with  B* 
not  to  diftrain  in  thefe  two  acres  for  the  rent.  Gianvilj  contrary 
to  Anderfin^  held  it  a  releafe  \  and  the  court  held,  that  if  Ht  be  a 
releafe,  the  tenant  of  the  other  acre  may  plead  itj  for  thereby  the 
rent  was  extinct. 

If 


j^leasi  ann  J^IeaOingsr.  423 

If  two  are  bound  in  an  obligation,  and  the  obligee  releafes  to  Lit.  Rep, 
one  of  them,  provided  the  other  (hall  not  take  benefit  of  this  re-  ^^' 
leafe,  the  provifo  is  void,  and  the  other  ihall  take  advantage  of  the  Heme, 
releafe,  if  he  can  get  it  to  (hew. 

If  two  are  jointly  and  feverally  bound  in  an  obligation,  and  the  Cro.  Car« 
obligee  by  a  deed  cov(;nants  and  agrees  not  to  fue  one  of  thcm^  m  '  h 
this  feems  to  be  uo  releafe,  but  that  he  may  fue  the  other.  D&iau\*^Mu 

If  the  obligee  covenants  and  grants  to  and  with  the  obligor,  Carth.  63, 
that  during  ninety-nine  years  he  will  not  put  the  bond  in  fuit ;  ^t"  „    _ 
this  IS  only  a  covenant,  upon  which  an  adtion  will  he,  but  it  can^  pi. ,, 
not  be  pleaded  in  bar  of  the  bond :  but  where  the  covenant  is,  that  Show.  46.    . 
the  obligee  will  not  at  any  time  hereafter  put  the  bond  in  fuit ;  sjllj^nir 
fuch  covenant  is  pleadable  in  bar  as  a  releafe  ;  and  in  the  argu-  [1  Term 
ment  of  this  cafe  it  was  allowed  by  all,  that  if  a  letter  of  licence  Kep.4)6.] 
contains  the  following  words,  viz.  that  if  the  creditor  fues  within 
fuch  a  time  his  debt  &all  be  forfeited,  fuch  licence  is  pleadable  in 
bar. 

8.  Of  Colour  in  Pleading. 

Colour  is  a  feigned  matter,  which  the  defendant  or  tenant  ufeth  %  Lil.  Reg. 
in  his  bar  when  an  acUon  of  trcfpafs  or  anaffife  is  brought  againft  *73;  ^^ 
him,  in  which  he  gives  the  demandant  or  plaintiff  a  (hew  that  he  in  Dr.  Ley- 
hath  a  good  caufe  of  action,  whereas  in  truth  he  hath  not,  but  field's  c^fe. 
only  a  colour  and  face  of  a  caufe  ;  and  it  is  ufed  to  th^  end  that  ^^^^ 
the  determination  of  the  adion  Qiould  be  by  the  judges,  and  not  Hitt.4j8.1 
by  the  jury,  and  therefore  colour  ought  to  be  matter  of  law,  or 
doubtful  to  the  lay  gents. 

In  an  a(Gfe,  when  the  defendant  pleaded  only  a  colourable  bar,  %  lnft.4Tr. 
that  is,  fuch  a  bar  as  (hewed  fome  title  in  the  demandant,  they  Bpoch,»r4. 
proceeded  to  take  the  aflife  at  large,  which  was  in  this  manner :  ooq!]3!^' 
the  afTife  (hewing  no  title  in  the  plaintiff,  the  d^-fcndant  would ^7a'&c. 
fliew  his  own  enfeoffment  or  inveftiture,  but  becaufc  fuch  feoff-  "o<^o.  91. 
meat  was  only  evidence  that  there  was  no  diffeifin,  it  would 
amount  to  the  general  iffue  without  colour ;  and  therefore  the 
defendant  urged,  that  the  plaintiff  obtained  by  virtue  of  an  invefti- 
ture, on  which  the  ceremony  ot  livery  had  never  paffed,  and  the 
validity  of  fuch  inveftiture,  bein^  a  queftion  of  law,  was  not  to  be  ' 
anfwered  by  the  jury,  and  therefore  the  plea  of  his  own  inveftiture, 
which  alone  would  have  been  only  evidence  of  no  difleifin,  joined 
to  the  plaintiff's  title,  which  turned  on  a  queftion  of  law,  drew  the 
caufe  from  the  jury  ro  the  court ;  and  this  obliged  the  plaintiff  to 
(hew  by  what  inveftiture  he  claimed,  and  then  the  aifife  was  taken 
at  large  on  the  title  of  the  plaintiff;  which  was  done,  thit  the    - 
plainti6F'8  title  might  appear  on  record,  and  the  plaintiff  be  con«  • 
fined  to  give  evidence  touching  that  title,  that  the  jury,  might  not 
wander  from  that  evidence ;  and  that,  if  they  did,  they  might  the 
more  eadly  be  convi£led  in  an  attaint. 

In  an  a(Iife,  if  the  tenant  pleads,  that  he  demifed  th^  Ltn^is  to  Keilw.  103;; 
Ae  demandant  for  years,  tliis  is  no  good  plea  ^  becaufe  the  071 . 

£  e  4  plaint 
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plaint  18  of  a  difletfin  of  a  freehold,  and  the  tenant  gures  the 

mandant  no  colour  to  have  an  afliie. 

lUlir*  loj.      If  in  an  ai&fe  the  tenant  pleads  tn  bar,  that  his  father  w^  t^SbJi 

and  died,  and  that  he  as  fon  and  heir  entered,  and  gives  colour  to  I 

the  demandant ;  and  he  replies,  that  he  himfelf  was  feifed,  till  by  : 

the  father  of  the  tenant  difleifed,  and  that  he  made  continiuut  - 

claim,  and  after  the  death  of  the  father  re-entered,  and  was  feifed»  , 

till,  (s^c»i  it  is  a  good  replication,  and  yet  his  title  is  founded  oil' 

his  own  pofleflion  only. 

Co.  Ent.  In  trefpafs,  if  the  defendant  juftifies  the  taking  of  the  cattle 

«5a.  Doa.  damage  feafant,  he  need  not  give  any  other  colour  to  the  plaintiff; 

'  *'^^*         for  by  this  juftification  he  acbiowledges  the  property'  to  be  in* 

him. 
Dyer,  365.        In  eje£tment  the  plaintifPs  title  in  his  declaration  muft  be  an* 
^^  ^u\     fwered  ;  -and  it  is  not  fufficient  barely  to  give  colour,  as  in  trefpafs/ 
S'msV    oranaffife*.  ^  ' 

*  In  ejedments  the  qiodern  pradice  it,  to  ^letd  the  general  ifliie,  the  defendaot  entering  into  a  role  t)» 
confeii  leafe,  eauy,  and  oufter,  by  which  meanB  the  ttUe  only  is  in  c[ueftio'n  between  the  parties.  *  * 

;io  Co.  8S.  Colour  ought  to  have  the  following  qualities :  i/f,  It  ought  to  be^ 
a  matter  doubtful  to  the  jury ;  as,  where  the  defendant  lays,  that 
the  plaintiff  comes  by  colour  of  a  deed  of  feoffment,  where  nothing 
paffed  by  the  deed ;  this  is  a  good  colour,  being  a  doubt  to  the 
lay  gents  whether  the  land  paffed  by  this  feofiinent  without  livery. 
^Jfyj  It  ought  to  have  continuance,  though  it  wants  eSeCt ;  as,* 
where  the  defendant  gives  colour  by  colour  of  a  deed  of  denufe 
to  the  plaintiff  for  the  life  of  ?.  5.,  who,  before  the  trefpafs^  was  : 
dead ;  this  is  not  any  colour,  for  this  doth  not  continue;  but  he' 
ought  to  fay,  that  he  claims  by  virtue  of  a  deed  of  de^nife  made  to 
him  for  his  life  where  nothing  paffed  by  that,  yifyf  It  ought  to' 
be  fuch  colour,  as,  if  it  were  effe£hial,  would  maintain  the  nature 
of  the  a^on,  as»  in  aflife,  to  give  colour  of  freehold,  isfc. 
1Raft.Ene»  In  trefpafs  if  the  defendant  pleads  a  fine  y^r  conufance  de  drwt^ 
g7-  ^  Co.  levied  by  the  anceftor  of  the  demandant,  he  (hall  not  give  colour 
loCo/^o.    although  this  be  but  executory :  otherwife,  if  he  pleads,  that  his  < 

anceftor  granted  the  reverfion  after  an  eftate  for  life  or  years. 
soCd«9o.        The  reafon  why  colour  ihali  be  given  in  a  writ  of  entry, ybr 
^^^*  P^     diffii/my  writ  of  entry  in  nature  of  an  affife,  in  affife,  trefpafs,  C^c, 
^'*  is  to  make  a  certain  iffue :  but  when  the  {pecial  matter  of  the  plea<. 

totally  bars  the  plaintiff,  no  colour  is  neceffary :  and  therefore  ia 
pleading  a  warranty,  an  eftoppel,  or  fine  with  proclamationst  no 
colour  is  neceffary. 
«sH.  C  5C1.      When  a  man  pleads  to  the  writ,  or  to  the  a£iion  of  the  writ,  no 

colour  (hall  be  given. 
Poa.  pu         Where  the  defendant  entitles  himfelf  by  aft  of  parliament^  no 
^^*  colour  is  to  be  given. 

JO  Co.  90.        Where  letters  patent  are  pleaded,  the  defendant  ought  to  plead 

f^*  P^     colour  by  former  letters  patent  in  this  form^  fcUicet  c3ore  ^ptarum 

Jarum  Kterarum  patentiumfoB*  prediSt  the  plaintiff,  CsfV.,  M  ml 

tranfiviu  and  not  that  tac  plaintiff  claims  cukrt  conitffiuns  J^vt 

dimi/Jioms^  &c. 

He 


piea0  anti  jpfsaMnffie^  4^ « 

He  who  juftifies  for  wreck,  waifs,  ftrays,  need  not  gWe  coloun  D0a.pi.7t. 

So,  he  who  juftifies  for  tithes  ihall  not  gii^  colour ;  for  although  xo  Co.  91. 

my  perfon  ferers  U^em  from  the  nine  partsj^  yet  they  belong  to  the  ' ' 

>rfon.  ■*  ^'      " 

-  In  trefpafs,  if  the  defendant  pleads,  that  the  freehold  is  in  y.  S.,  2%  H*  $.  50. 
or  that  y.  S.  is  feifed  in  fee  as  of  his  derocfnc,  and  that  he  by  the  '*  ^  ♦g^'  * 
command  of  7.  S.  &c.,  he  need  not  give  cplour ;  for  though  the  ^  Thafift 
£x  or  the  freehold  be  in  ?.  5.,  yet  the  plaintiff  might  have  an  in  trefpafs 
intercft  for  years,  as,  a  lealc  in  the  premifes.    But,  where  the  de-  ^•/**^^- 
lendant  makes  a  fpecial  juftification  in  him,  in  whofe  right  as  np^m^ 
ferrant,  C^.,  there,  he  ought  to  give  colour :  as,  if  he  pleads  that  to  7.  s.  he 
?.  S.  was  feifed,  and  enfeoffed  him,  in  whofe  right,  6"r.,  there,    .    "?* 
at  ought  to  give  colour ;  for  in  this  cafe  it  cannot  be  prefumed  Lvt^t^ll^ 
tbat  the  plaintiff  has  any  intereft  in  the  land.  ^  wU  Cro. 

£ljs.  76. 

In  forcible  entry  the  defendant  may  plead,  that  he  was  feifed  Raft.  Znu 
!  TiDtil  diffeifed  by  the  plaintiff,  and  this  is  good  without  giving  ^*« 
I  colour.  *iH.e.a^ 

In  affife  the  defendant  Juftifies  by  virtue  of  a  leafe  for  years,  he  Dy«,  246* 
,  seed  not  giye  colour,  inaunuch  as  he  does  not  plead  in  bar  of  the 
'  aSfe,  nor  does  he  take  the  freehold  on  himfelf. 

In  trefpafs  the  defendant  pleads,  that  the  plaintiff  claims  colore  %  RdL 
'  fitffamenti,  by  which  nothing  paffed,  this  is  not  good  colour,  for  ^^P*  '♦^^ 
;  he  ought  to  have  pleaded  colore  cbarta  fioffamentu 

Where  the  defendant  derived  a  title  to  himfelf  by  divers  mefne  2  RoU« 
^.Cpnveyances,  and  gave  colour  to  the  plaintiff  by  one  who  was  ^^Mo« 
[  laft  named  in  the  conveyance,  this  was  held  naught  \  and  that 
Ke  fliould  have  given  colour  by  him  who  was  firft  named  in  the 
conveyance. 

In  trefpafs  for  entering  the  plaintiff's  houfe,  and  taking  and  3Leon«%66. 
carrying  away  his  goods,  the  defendant  pleaded,  that  before  the  ^^'  ^' 
trefpafe  fuppo(ed  one  A*  was  poffefled  of  the  faid  goods,  and  the 
iaid  goods  being  in  the  houfe  of  the  plaintiff,  the  faid  A.  fold 
them  to  the  defendant,  by  force  whereof  he  was  poffeffed,  and 
being  fo  poilefled  came  to  the  plaintiff's  houfe,  i^c*  and  by  affent 
and  licence  of  the  plaintiff's  wife  he  entered  into  the  houfe^ 
and  carried  away  the  goods ;  and  this  plea  was  held  naught,  there    " 
bemg  no  colour  given  the  plaintiff,  and  the  licence  given  .by  the 
wife  not  material,  nor  fufficient  for  juftifytng  an  entry :  but  in  this 
^e  it  was  held,  that  the  want  of  colour  is  but  matter  of  form^ 
^hich  muft  be  taken  advantage  of  on  demurrer. 

In  trefpafs  for  taking  and  carrying  away  a  hundred  loads  of  Ceo.  Jae^ 
wood  the  defendant  juftifies^^^for  that  J.S.  was  poffeffed  of  them  !^^^ 
M  de  bonis  propriisp  and  the  pl;untiff  claiming  them  by  colour  of  a  Hariiyii.^* 
deed  6f  g^t  afterwards  made^  took  them  ^  and  the  defendant  re* 
took  them  f  and  it  was  thereupon  demurred,  becaufe  the  colour 
^ven  to  the  plaintiff  is  a  good  title  for  the  plaintiff,  and  confeffeth 
the  intereft  in  him  i  for  colour  ought  to  be  fuch  a  thing,  which 
is  good  colour  of  title^  and  yet  is  not  zny  title  i  as,  a  deed  of 
ft  leafe  for  life,  hecaufe  it  hath  not  the  ceremony  of  livery ;  fo, 
tbe  grant  of  the  reyerjEioo  is  not  good  without  attornment ; 

'  .  but 


4^6  ipieajot  ant)  peat)fng0« 

but  a  deed  of  goods  and  chattels,  without  other  a6l  or  cere*  ^ 
mony,  is  good ;  fo»  of  colour  by  a  leafe  for  years,  or  by  letten 
patent. 

9*  Of  pleading  Non*tenure  and  Difclaiming. 

Do6l.  pi.  The  plea  of  mn-Unure^  or  that  the  defendant  holdeth  not  tht 

119.  Bridg,  lands  mentioned  in  the  plaintiff's  count  or  declaration,  is  chiefljf 
Vxe^fiii,    ^^^^  ^^  (^)  ^^^^  adlions,  and  is  faid  to  be  general  or  fpecial :  Ge-  , 
(«)  So,  in     neral^  where  the  party  denies  ever  to  have  been  tenant  to  the  lands 
d|ebt  on  a      '^  queftion  ;  fpecial,  where  he  alleges,  that  he  was  not  tenant  at 
tenitriU^     ^^  ^^^^  ^f  the  Writ  purchafed. 

good  plea.    4  H.  6.  5*     Dod.  pi.  129. 

I 

(^))6H.6.6.       At  (b)  common  law,  if  the  tenant  had  pleaded  non-ienure  as  ti 

Klod.  x8i.    parf^  it  would  have  abated  all  the  writ;  but  by  the  ftatute  of  1 
25  jB.  3.  r.  16.  it  is  enadJed,  that  by  the  exception  of  non^tenure 
of  parcel,  no  writ  (hall  be  abated,  but  only  of  that  parcel  whereof 
non-tenure  was  alleged. 

1>o£l.  pU         When  the  tenant  pleads  ^on-tenure  to  the  whole  lands  demand-  1 

>*^-  cd,  he  need  not  fet  forth  who  is  tenant;  but  when  he  pleads  ; 

»i-/fiwr*"*  non-tenure  as  to  part,  he  muft  fet  forth  who  is  tenant  of  the  other  . 

•t  the  time    part,  and  muft  \c)  aver  that  he  himfelf  was  not  tenant  die  %m^ 

of  the  writ     trattonis  brevis. 

purchafed 

it  fufficienti  without  adding  nee  unquam  pojiea^  Do£t.  pi.  128.-— with  what  certainty,  Mod.  18 1. 

Cro.  Elia.         If  iffue  be  joined  on  a  plea  of  non-tenure^  and  it  be  found  by 
»33'  verdia,  that  before  the  writ  purchafed  the  tenant  enfeoffed  di- 

V.  Bacon,      ^c*'^  perfons  with  an  intent  to  defraud  him  who  had  caufe  of  ac-, 
tion,  and  notwithftanding  ftill  took  the  profits ;  this  finding  is 
^^Xch*^V«    Sufficient  to  entitle  the  demandant,  the  feoffment  being  void  by 
tit.  Fraud,     the  (rf)  ftatute  13  Eliz.  c.  5. 

Mod.  i8i.        If  a  formedon  be  brought  of  140  acres  lying  in  three  vills,  and 
Fowie  ?.       thg  tenant  plead  non-tenure  of  100  acres,  he  need  not  fet  forth  in 

^  ^         which  of  the  vills  the  100  acres  He. 
6  Co.  10.  a.        Ifvon  a  plda  of  non-tenure  for  the  whole  the  writ  abate,  the  de- 
Doa.  pi.      mandant  fliall  not  have  a  hew  writ  by  journies  accounts ,  othct- 
**^'  wife,  if  it  abate  only  on  a  plea  of  non-tenure  for  part. 

33  H.  6.  s.       In  a  pracipe^  after  jointenancy  pleaded,  the  defendant,  to  ano- 
D<^.  pi.      ^j^gy  yffixi^  cannot  plead  non-^tenure,  for  by  his  former  plea  he  hath 
affirmed  himfelf  to  be  tenant :  but,  had  the  firft  writ  been  brought 
again  ft  a  huft)and,  and  the  fecond  againft  the  hufband  and  wife, 
(be  might  have  pleaded  non^tenure,  being  a  ftranger  to  the  firft 
a6%ion. 
Doa.  pi.         In  a  writ  of  entry  in  the  nature  of  an  affife  againft  hnfband  and 
1^9*  wife,  the  huft)and  fays,  that  the  wife  was  not  tenant  of  the  land 

'^    *  *     '  the  day  of  the  writ  purchafed^  nee  unquam  pofiea^  and  held  a  good 

plea. 
Mod.  250.        As  to  non-tenures  being  a  plea  in  bar  or  in  abatement,  this  dif- 
ference hath  been  taken,  viz.  That  non-tenure^  which  goes  to  the 
tenure^  as,  when  the  tenant  denies  that  he  holds  of  the  demandant^ 
but  fays  that  he  holds  of  foine  other  perfon^  is  in  bar ;  but  wm^ 

tenure 
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fermrif  that  goes  to  the  tenancy  of  the  land,  as,  where  he  pleads 
diat  he  is  not  tenant  of  the  land,  goes  in  abatement  only. 

A  general  non-tenure  ts  not  a  good  plea  to  Tijcire  facias  upoil  *  Roll, 
a  judgment  in  a  perfonal  aflion,  becaufe  itfalfifies  the  plaintiff*s  «*f|'^     ^ 
return  j  but  in  a  fcire  facias  to  have  execution  of  a  judgment  in  jo*.*  (^ 
a  real  a£lion  one  may  plead  non^tenure  againft  the  return  of  the  Eiii.  ?72. 
flicritf,  becaufe  of  the  high  regard  the  law  has  to  the  freehold.       ^  Ji^af  *^ 

854*     Salic  40.  pi.  9.    2  Salk*  679.  pi.  74 

But  a  fpecial  mn^tenure  may  be  pleaded  to  2^  fcire  facias  upon  a  Owen,  134. 
judgment  in  a  pcrfonal  action  ;  as,  to  2i  fcire  facias  on  a  judgment  3  Lcv.«>5*  ^ 
for  debt  or  damages  againil  tenant  for  years,  he  may  plead  that  he 
has  only  a  term  for  years. 

In  a  formedon  in  reverter,  if  the  tenant  pleads  non'tenun  gc--  3  ^^'  33o- 
oerally,  the  demandant  may  mnntain  his  writ,  that  he  is  tenant,  p^^     * 
though  he  can  recover  no  damages;  adjudged  by  all  the  court, 
and  that  [a)  Lit*  and  Co.  were  not  to  be  intended  of  a  fimpk  plea  of  (*)  Co.  Lit. 
mthtenure^  but  oi  non^tenure  with  a  difclaimer,  as  the  pleadings  were  *^*"  ^ 
ufually  in  Lsttletonh  time  ;  for  upon  the  fimple  plea  of  non  tenure ^ 
fappoiing  the  tenant  hath  no  freehold  but  a  rcverfion  in  fee,  the 
demandant  (hall  not  be  reftored  to  th^  fee,  for  nothing  is  difowned 
by  the  fimple  plea  of  non^tenure  but  only  the  freehold,  which  may 
be  true,  and  yet  he  may  have  the  reverfion  in  fee ;  but  when  the 
tenant  difclaims,  or  pleads  non -tenure  and  difclaims,  the  demand- 
ant (hall  be  reftored  to  the  whole>  becaufe  he  hath  difclaimed  the 
whole, 

10.  Pleading  Hors  de  fon  Fee. 

Bars  de  fon  fee  is  an  exception  to  avoid  an  a^ion  brought  for  Doa.  pi. 
rcnt-ferviccs,  (^c.  iffuing  out  of  lands  by  him  who  pretends  to  be  ^^'jj^^f^ 
the  lord;  for  if  the  defendant  can  prove  that  the  land  is  without  fitirZ 
the  compafs  of  his  fee^  the  adiion  falls.  And.  237. 

If  the  writ  comprehends  certainty  of  title,  as  in  Mortd^ance/for,  Bro.  Hon^e 
ferosedon  in  the  defccnder  or  remainder,  hors  de  fon  fee  is  no  plea ;  /^^^/>^'9» 
odierwife,  in  a  writ  of  entry  fur  diffeiftm  or  in  an  aflife  of  rent ;  a7H%.  7. 
but  in  an  aflife,  if  the  party  makes  title,  hors  de  fon  fee  is  no  plea.     Dyer,  311. 

In  trefpafs  or  refcue  hors  defon  fee  is  no  plea,  without  fliewing  6  E.  4. 4. 

of  whom  the  land  is  held.  ^-  ^ 

216. 

In  a  ceflavit  hors  defon  fee  is  no  good  plea,  becaufe  the  tenure  is  2  inft.  296^ 
traverlable. 

If  a  ftranger  claims  a  feigniory,  and  diftrains  and  avows  for  the  Co.  Lici.b. 
ferviccs,  the  tenant  may  plead  that  the  tenancy  is  extra  feodum^  cit^****'and** 
&c.  of  him,  that  is,  out  of  the  feigniory,  or  not  holden  of  him  ;  there  faid  by 
bat  he  cannot  plead  extra  feodum^  &c.  unlefs  he  takes  the  tenancy  tbf  ch.  j. 
•P^Wmfelf.  ....       ™"i-be 

mtended  in  cales  of  an  affife,  and  fo  were  all  the  books  cited  in  Co.  Lit.  for  proof  of  thii  opinion. 

In  an  avowry  the  tenant  cannot  plead  ne  unquesfcife  of  fuch  fer-  9  Co.  34.  b. 
^ces  generally,  becaufe  he  leaves  no  remedy  for  the  lord  either  by 
arowry^  m  bj  writ  of  cuftoms  pr  fervices  \  and  therefore,  if  he  is 

a  tenant 


4^8  |P>(eajG(  anb  j^lea^ingiit 

a  tenant  in  fee-Cmplcy  he  ought  dtt^er  tp  4iiclaim  or  pksid  ht$  A 

fin  fie. 
tMo4.io3»  If  in  {a)  trefpa(s  for  taking  goods  the  defendant  juftifiet  bj 
Shtrard  command  of  the  lord  of  the  manor,  oJF  whom  the  (daintiff  beM  bf 
T.  Smith,  fealty  and  rent,  and  that  for  non-paynient  of  the  teat  be  toof 
(«)  So,  in  |hem*  mmine  diJlrUfionis  /  the  plaintiff  niay  reply,  that  the  hau  ii| 
"ftrwgtf^'  V^  i^  *x/rfl,  abjque  hoe^  quod  eft  infra  feodum,  &c. ;  adjud|^  upon 
»ay  picid  a  fpecial  demurrer,  it  being  ihewn  for  caufe  that  the  plaintiff  had 
•enttaihr       not  taken  the  tenancy  on  himfelf. 

Jtii  tad  fo  ai;  tenaat  for  years,    a  Mod.  104.  frcur. 

II.  Edoppels  ifi  Pleading. 

^•.  Ue»  There  are  three  feveral  kinds  of  eftoppels,  by  matter  of  vxxvL 

5^&.  a.        \^^  matter  in  writing,  and  \^  matter  in  pais,     ijl^  Ky  matter  01 
record,  viz*  by  letters  patent,  fine,  recovery,  pleading,  taking  of 
continuance,  confeffion,  imparlanci?,  warrai^t  of  attorney,  admit- 
tance.    2^/p,  By  n^atteir  in  writing  as  by  deed  indebted,  by  mak« 
ling  an  acquittance  by  indenture  or  deed  ppU,  by  defe^fance  bf 
indenture  or  deed  poU.     ^dty^  By  matter  vcyfeds^  as  bj  iWery,  1^ 
entry,  by  acceptai^ce  of  ^tot,  by  partition^  by  acceptance  of  aa 
^flate. 
Co.tU.isi*      Every  eftoppe),  be^ai^fe  it  concludes  a  man  to  allege  the  |rud^ 
Bvery  eftop.  mud  ^e  certain  to  every  intent,  and  is  not  to  be'  taken  by  argu- 
^r^\U    ment  or  inference. 

•fl5rm«iioa  of  that  which  makes  the  eftoppcl.  Ca  Lk.  305— — Eftoppda  axe  odiow  ia  law ;  «^ 
Ikithough  all  parties  to  an  indentiire  are  bound  by  the  words  thereof^  becaufe  they  agr<^  to  it»  yet  the 
Oiuft  be  Intended  of  nutertal  words,  and  not  of  all  minute'  and  defcrlptiTe  words  and  crrciNnftancea.— ^ 
A  matter  alleged  that  it  not  traverfablc  flull  not  cf!  op.     Co.  Lit.  35^.  a.  An  eftoppd  ia  not  taken  ^ 

notice  of  unlefs  relied  on  in  pleading.    Mod.  201.         ■  .An  dtoppd  cannot  be  pleaded  with  a  traverfc*  * 
a  Mod.  37. 

9  H.  6.  60.  By  matter  of  {b)  record  all  patties  are  eftopped,  fo  that  ^  man 
(*)  ^^\f^?^  Ihall  not  be  received  to  take  an  averment  U)  direftly  contrary  lo  i 

be  enrolled  ,  ^  '  4    .      -^  ..4        * 

of  lecord,      record. 

the  party  is  eftopped  to  fay  that  it  is  not  bis  deed,  or  that  it  was  not  acknowledged  by  Mm.  Lew.  xt|* 
3  Leon.  84..  Comb*  248.  &  vide  title  Bargain  and  Sale.  {c)  If  one  of  my  name  Icfies  a  fine  W 
my  land,  I  may  copfels  and  avoid  the  fine  by  (hewing  the  fpecial  matter  which  (lands  with  the  fiA 
Cro.  f  lie.  531.  &  vide  tit.  Fines.  Where  one  flull  beeftopped  to  ^y,  that  a  writ  iflTued  after  ifai. 

uftt.     Lutw.  334..  -But  whether  it  may  not  be  fo  found  by  verJid,  wde  Lev.  173.    Sid*l7<* 

I  Keb.  930.  2  Keb.  32.  Bailey  ▼•  Bunmng.  [In  the  cafe  of  Combe  and  Pitt,  it  is  fettled  that  dK 
ae>uai  day  of  fuing  out  the  writ  mav  be  ihcwn  in  pleading.  3  Bnrr.  r423,  &c.]  ^-.-.^ Whether thi 
'defendant  (hall  be  ellopped  ta  fay,  that  the  plaintiff's  teftator  was  dead  when  a  writ  was  faed  pot  ia  Us 
n^roe.  Lutw.  254.  —Where  one  ihall  be  eftopped  \^  praying  oyer  of  a  record  or  deed*  i.aar.  l^4* 
S>alk.  7*  pL  17. 

Co.  Lit.  When  the  truth  isi.  apparent  in  the  fame  record^  the  admfe 

35^*  ^'  party  (hall  not  be  eftopped  to  take  advantage  thereofy  for  he 
cannot  be  eftopped  to  allege  the  truth  when  it  appears  of  record. 
Stile,  395.        jf  ji^  ^.  13  outlawed  by  the  name  of  if.  B,  £(q.  and  comes  in 

Scarbol*  g^^^'^i  ^^d  rcverfes  it  for  want  of  proclamations,  he  fliall  not  be 

rough,  eftopped  to  fay  afterwards  that  he  was  a  knight  and  no  efquire. 
(</)  7  Mod.       If  one  puts  in  bail  by  a  wrong  name  (^f  he  ihall  be  concluded 

3*-  Saik.  thereby,  as  wai  agreed  per  cur.  in  the  cafe  of  {e)  Smith  t.  VilLrs: 

s;c.'  ^*  and  in  a  civil  a^Uon  he  need  not  join  in  the  recognizance  \  and  in 

(r)  But  the*  the 

iimuil  be 


pktui  ano  |^Uabin0«^  4.29 

•  « 

Ae  cafe  of  the  Earl  of  Afufiiry^  who  was  indided  by  the  name  of  pleaded  as  in 
Gtorge  Kmwles^  Efq,  though  by  the  courfe  of  the  court  he  ought  g^JJ^'J"^ 
to  hi?e  joined  in  the  recognizance  \  yet,  becaufe  if  he  had  en-  pi,  |^^  * 
Icied  into  one  by. the  name  of  G.K.  it  would  have  been  an 
eftoppel  upon  himy  he  was  indulgecl  to  bring  others  who  gave 
bail  for  him  by  the  name  of  (?•  A.  Efq.  for  their  a£);  could  not 
CDnclnde  him. 

Where  one  brought  a  writ  of  error  upon  judgment  in  dower  2  Jon.  170^ 
againft  him,  and  affigned  for  error  that  he  was  within  age  *,  and  ^^'^^  '^* 
appeared  by  attorney,  and  iflue  being  joined  upon  the  nonage^  and  \!tjm.  455* 
found  for  the  plaintiff  in  error^  the  defendant  therein  would  hare  Morgan  t. 
ftaid  judgment,  becaufe  in  the  aflignment  of  error  it  was  alleged  ^t!!^*^^ 
that  7  &pu  ao  Gsr.  a.  he  was  of  die  age  of  fourteen  £5*  mn  ant'-  piainoff  ap. 
fBus^  and  the  writ  of  error  was  brought  4  July  26  Car.  a.  and  in  p»ra  by  at* 
Midaeima/  term  following,  and  error  afligned  by  attorney,  when  [^"^j^Ji. 
be  could  not  be  of  the  age  of  twenty-one,  according  to  his  own  jadgmeat  * 
allegation ;  but  the  fubftance  of  the  iflue  being  whether  he  was  not  to  be 
vitmn  age,  and  the  viz,  no  material  part  of  the  iffue,  it  was  held  ^7?]^*. 
10  eftoppel.  cij.    * 

Matters  alleged  by  way  of  fuppofals  in  counts  (hall  not  con-  Co.LH.iji* 
dude  or    eftop,   otherwife  it  is   after  judgment  girenj   and  ti^plf'"** 
tbooeh  after  nonfiut  the  fuppoial  in  the  count  (hall  not  conclude,  hhe'oocUi 
yet  me  bar,  title,  replication,  or  other  pleading  of  either  party,  the  fame 
which  is  procifely  alleged,  (hall  conclude  after  nonfuit  f.  ff  ht'^d*' 

acvcr  isAitiittt)  the  foic ;  and  does  not  a  plaintiff  frequently  fubmit  to  a  nonfuit  for  the  porpofe  of 
kraging  another  aftiODy  in  which  the  former  record  cannot  be  given  in  evidence  ?— »->Lord  Coke  cam 
Mly  iMBD  in  thoib  cafes  wkere  a  nonfuit  is  peremptory,  wluch  axe  very  ftWy  tt  in  appeals  InySnw.  vifje^ 
te.  te.  and  n  attaint.  Sec.  after  appearance. 

Regnlariy,  a  ftranger  (haU  not  be  bound  by  nor  take  advantage  Co.  Lit^ 
.  of  an  eftoppel.  35»*  "^ 

Prifies  in  blood,  as  heir,  privies  in  eftaee,  as  the  feoflee,  lefiee,  Co.  Lit 
tfcy  privies  in  law,  as  lords  by  efcheat,  tenant  by  the  curtefy,  te-  ss^*  ■• 
nant  in  dower,  the  incumbent  of  a  benefice,  and  others  that  come 
under  by  aft  in  law  or  in  the  pgfif  (hall  be  bound  by  and  take  ad-* 
vantage  of  eftoppels* 

Where  the  record  pf  the  eftoppel  runs  to  the  difabilitv  or  kgl-  Co.  Lit 
timation  of  the  party,  there,  all  (bangers  (hall  take  benent  of  that  13^  **  ^ 
fecord,  as,  outlawry,  excommengement,  profeffion,  attaimfer  of       ^* '    "^ 
p^Mutmre^  baftardy,  mulierty,  and  ft  fliall  conclude  the  party^ 
ibough  they  be  (bangers  to  the  record* 

But  of  a  record  concerning  the  name  of  the  perfon,  qmlity  or  Co.  tlh 
eondition,  no  ftranger  (hall  take  advantage,  becaufe  he  (hallnot  be  |^*  **  ^ 
bound  by  it,  rto.'''  ^ 

UjI.  leafes  by  indenture  to  B.f  to  begin  after  the  expiration  of  a  Uoa.  tt> 
a  leafc  to  i).,  in  covenant  brought  by  Bw  againft  ^.,  he  is  eftopped  ^  ^^'^ 
to  (ay  there  is  no  fuch  JD. ;  and  though  the  common  rule  is,  t^t  a  ^^j^  gg^ 
recital  is  not  an  eftoppel,  yet,  where  the  recital  b  material,  ashcre^ 
k  is  othervrife. 

If  by  indenture  between  A.  and  B.  reciting  that  A.  was  feifed  AOev,^ 
in  fee  of  certain  lands,  A.^  in  conlideration  of  a  mairia^e  to  be  had  ^^  ^ 

between 


L. 


K.Z.  raaiaaKaccacef  thofe  lands  tof,  tobJ 
a  a^  inn,  ant  owemm  to  pay  it ;  in  an  afiiJ 
as  SMiaim  ibc  camM  plead  thit  (he  had  nl 
z  :rrK  :iTBc  oc  :^  citwmKj  b«t  that  a  llnng  J 
e  fc  w^sedspped  b;  the  deedji 

i  .^  ^c:=r  :  £:£=  fir  «^e»  si^cs  m  ■ader-leafc  lo  fi.  by  ml 
^:^isi£.  :a^  3.  jraaas  n±.  A.  BP ftifa>»  aD  theancnanui] 
.n  1=.'=^  *s:g  =  ie  ^exiiXBtx.  bf  ^  Iu»  execvton,  Vr.,  in  if 
._.;it  .^'.•a.  =LA  w*ej.£ai  ^  «ui  be  chopped  to  fay  thnc  aic  nd 

J  3K  cooiiidaa  of  ^  flih^atiaa  be  to  peijonn  all  cc» 

I  iiiBii  a  t-tdi  as  Siifataic^  ia  dcbc  spoo  tbc  obUgatkn, 
,^cr-=4iic  J  ^amm.  ^  tkac  ihetc  b  on  f>cl>  iiideiituic,  becaud 


1  T-i  .3Dui:n»  ?c  ^  cfel^atioo  hath  reference  to  a  particolai 
-  X.  A.~3i:.  -IT  n.  v^a:^  a  geaeiaky  is  to  be  dooc,  the  obligor  (half 
.X  .tr-PiK-i  IV  X  u  OT,  iba  thoc  U  no  fuch  paiticular  thing  ^ 
.a,   t   :ic  <^Jouici.-a  «<  aa  oUigatioa  be  to  lelcafc  all  the  ngb<^ 
£-.0.   n  r-''^^  aic  iic  is  Bia^k  Aert^  be  flull  be  cdopped  to  ^yfl 
-^1  IE.  lAii  luc  vrr  T^gjac  far  life  m  AUi  .^cty,  becaufc  this  c(ui-l 

JittU  i  nc  "ir'rr--"  of  aa  obligation  contains  {*)  a  generaltyM 
i  lui  i;-jl  wt  K  Kcchadcd  to  6y,  that  there  is  no  fuch  tlung  j1 
jt.  u  H.^  o^-tE  s>  oc^^adoo,  of  vfaich  the  condition  is  to  per- 
i-.m  =i  ar'seiitcies  »?«  fct  down  by  J-^-t  the  defendant  may 
»«w  3rd:  w  ar'g"-*  m  was  then  fet  down  by  J.  S.  becuife  this 

y  fw  ^jiiv'^-«  of  an  oblation  ke  to  pay  (c)  alt  fums  of  mo- 

rt  •J.v  I  f.  *■  i^^.•>J»  boand  by  his  deed  obligatory  to  T.  If. 

H   CUT  vr  ri«  i^:^-Vlf  cf  the  diildren  of  }f.  S.  according  to  the. 

'  -;[  f    :f.- 1  ^  l^*'"'  ^  eftopped  to  fay,  that  T.  S.  never  ilood 

■   ii'  ttU~i«  »^*  «^  ohl^atory  for  the  ufc  of  the  children  of 

■J  ■tSi-'  (cate^  —  Uaa€,  t>  pi.  79-  lx>t  '">  Dil.  i8.  it  ii  a  fa.  btiiic 

^t  n;X  tiv-o  a  booJ  conditioDed  to  pay  {d)  al)  legacies  that  y.  S.. 
'  ■.  "  Z.^t  ft  Ls  wil!,  the  defendant  fliall  be  eftopped  to  fay,  that 
i  J  but  be  may  fay  that  y.  S.  gave  no  legacy  b]i 


•-     k"x  er**"  "*  obligation  conditioned  for  payment  of  37'! 
-  ^VtiKKmd  on  a  demifc  of  copyhold  laoda  for  40  years 


$>Iei<  ant)  peaDinjpat.  43  f 

^cording    to   fuch  articles  indented,   the  defendant  (hall  be  Moor,4x>5. 
t^Ropped  to  fay  he  had  nothing  in  the  lands  demifed ;  though  ob-  ?^"t  "^i 
E|e£i:ed,  if  he  nad  nothing  in  the  land,  then  he  ought  not  to  be  ^\  vttUh!^ 
'^aid  the  rent. 

In  an  a£lion  upon  a  bond  conditioned  to  pay   10  d,  weekly  N07, 79. 
im  keeping  a  baftard,  according  to  an  order  made  by  the  judices,  ^^^!  "5- 
tile  defendant  is  eftopped  to  fay,  there  is  no  fuch  order.  Randall. 

In  debt  upon  a  bond  conditioned  that  {a)  whereas  A.  had  com-  c^»>.  Eiis. 
jncnccd  feveral  fuits  in  the  K.  A  again  ft  B.  if  B.  fliould  appear,  J  5^'  ^^^* 
Land  make  anfwer  thereto,  then,  (^r.  the  defendant  cannot  fay  that  in  ourgiD,* 
IT.  appeared,  and  was  ready  to  anfwer,  but  there  was  no  a£liou  wiiiooghbf 
there  depending  againft  him,  for  he  is  eftopped  fo  to  fay.  C^^^Whw 

Jl  mt  recited  chat  y,  S.  claimed  to  have  a  leafe,  and  the  conditioD  was  to  fate  harmlefs  from  all  claimt 
:«jf  y,  S»  the  defcodaat  could  not  plead  y.  $,  had  00  Icafe.     3  htoa,  118. 

In  debt  upon  a  bond^  conditioned  that  whereas  the  plaintiff  had  Allen,  5s. 
carried  12,000  billets  for  the  defendant  to  D.  if  the  defendant  |^J^■®3• 
;fiottld  pay  the  plaintiff  after  the  rate  of  i*]  s.  per  1000,  then,  fife,  v'suck^ 
■ibe  defendant  cannot  plead  that  the  plaintiff  did  not  carry  I2,qoo  minflec 
^luflets  to  X).  for  he  is  eftopped  to  deny  it. 

.  If  in  an  a£):ion  upon  a  bond  againft  one  as  executor  of  Edmund  Cro.  jac* 
'.Sbiphardy  upon  oyer  prayed  it  appears  that  the  words  arc  me  Ed"  ^4o-  G<^W 
\vardum  •  S.  teneriy  &c-  and  that  he  fubfcribcd  it  by  the  name  of  Jj^by  v. 

Bdm.  &  (which  was  his  true  name),  and  upon  mn  eftfoBum  teJU-  Shephard. 

Aw  pleaded,  it  is  found  to  be  the  deed  of  the  faid  Edm.  S.,  yet  the  U^^^^^ 
*|daintiff  fiiall  not  hare  judgment,  the  truth  appearing  on  the  re-  mighthive 

leord  ;  for  Edward  and  Edmund  are  two  diftin£l  names,  and  the  (i)  been  with 
'fiibfcription  by  the  name  of  Edm.  being  no  part  of  the  bond,  is  not  J^at  £?  ** 
ytnaterial.  mund,bytht 

^9nae9£  Edvardnif  bound  jiimfelf,  or  ha  may  be  eftopped.  Fidi  infra*  {b)  That  if  a  man  binds 
I'lumfelf  by  a  %vrong  name*  he  (hail  be  eftop;;ed  to  avoid  h.  PUi  Dyer,  279.  Loon.  322.  Moor^  897* 
r.  vio.  Jac.  16 1.  558*     LutWt  894.  ^  title  Mifnomer. 

If  A.  gives  a  bond  by  the  name  of  B.  and  is  fued  by  the  name  Saik.  7, 
of  B,  and  pleads  the  mifnomer,  the  plaintiff  may  reply  that  he  fV  *7- 
made  the  bond  by  the  name  of  5.  and  eftop  him  by  demanding  hoo^/* 
judgment  if  againft  his  own  deed  he  ftiall  be  admitted  to  fay  his 
name  v&  Aw 

If  A,  enters  into  a  bond  to  B,  conditioned  that  A,  fliall  ufe  and  Mich. 

maintain  C  his  wife ;  in  an  a£lion  upon  this  bond  A,  Oiall  not  be  39  s^^- 

eftopped  to  fay  that  B,  was  married  to  D.  (who  is  yet  living)  be-  phanner. 

.  fore  fhe  married  ^.,  and  fo  A,  cannot  ufe  and  maintain  her  as 
'his  wife,  for  he  confeffes  and  avoids,  becaufe  (he*  might  notr 
widiftanding  be  called  in  common  fpeech  or  named  his  wife  in 

•writing. 

If  in  an  zQAon  for  5  /.  by  the  leftbr  upon  a  covenant  to  pay  fo  Mich. 

*  much  for  every  acre  of  meadow  ploughed,  he  lays  the  ploughing  ."^•«'* 
of  an  acre  01  lands  called  Lane^s  Meadows  (there  being  other  skipwith 
meadows  leafed)  the  defendant  may  plead  that  the  lands  in  the  v.  Green. 

>  bdentdre  leafed,  there  called  Lanis  Meadows^  are  not  meadow, 
but  time  out  of  mind  arable  ;  for  though  all  parties  to  an  indent- 
vre  are  bound  by  {be  words  thercofi  yet  it  mult  be  intended  of 

material 


*•  i 
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material  words,  and  not  fuch  as  are  defcrlptlvc  only;  and  3 
the  cipies  had  been  leafed  as  containing  500  acres,  yet  the  de< 
fi^ndant  would  not  have  beeii  eftopped  lo  fay  there  were  not  fij 
many.  j  .    . 

X«v.4v  If  one  gives  an  acquittance  under  hig{a)  hand  and  feal  for  rei^ 

Sid.  44-        due  at  a  day,  &e  fhaU  be  eKopped  thereby  to  demand  rent  due^  at 

Kaym.  ax.  1  •     l   r 

s.^.  a  day  before.  .  > 

palmer  ▼.  SUnnage,  and  3  Co.  6^.    Dyer,  271.     AndL  14.     Bendl.  x86.     Moor,  87.  L.  P.       [«}  Ji 
aot  ttsuier  his  batfd  ind  feal  it  h  no  eftoppd,  but  evidehce  only.    Comb.  59. 

L^.  43.  But  yet  if  one  avows  foir  rent  due  at  a  day^  he  (hall  not  be 

{B)  May       edoppcd  to  Cb)  avow  for  tent  due  at  a  day  after* 

)uve  cove-  ^^     .       ^  '  ' 

aant  after.    Comb.  59,  6o. 

Comb.  446.       If  upon  a  writ  of  error  it  be  aflighed  for  error,  thai  the  plaindff 
^^  ^y   ,    died  before  the  trial,  and  iflue  thereupoii  taken,  the  plaintiff  in 
CttiL^»     error,  by  his  pleading  to  the  a£tion,  is  eftopped  to  give  in  evidence 
that  the  plaintiiF  died  before  the  a^on  brought ;  but  the  defend- 
ant in  error  pleading  quod  adkuc  in  fiend  vi^  ixjftit^  li  boc^  &c.  lets 
th«  phintiff*  Ibofe  frotii  thie  efto]ppel. 

12.  Pleading  with  a  Profert,  and  demanding  Oyeir :  And  herein^ 

I.  In  what  Cafes  there^  mult  be  a  Prrfert  or  Mdnftrani  iefni. 

t(0  'The  .  "Where  the  plaintiff  declares  upbti  a  deed,  or  the  defendant 

general  rule  pleids  a  deed,  it  itiiift  regularly  be  with  i,  prifert  in  curia  (r)>  to 

HbooA^Xt  ^^  ^"^  ^  adverfe  party  may  at  hU  own  charge  have  a  copy  of 

u  here  it,  withoot  which  he  is  not  bound  to  aiifwer.    And  the  {d)  reafeii 

ifcated,  that  ^||j  AttH  muft  be  flicwii  or  produced  to  the  court  is,  becaofe 

bo^pkaJ-  ^^  ^  ^^  proper  office  of  the  ioourt  to  judge  of  the  fufficiency 

cd  without  of  them,  to  fee  that  they  are  duly  eieciited,  and  without  razure 

^H[*^  Qx  iiiterlineation,  and  whether  they  are  abfolute;  conditional,  or 

latdybeeo      fevOCaWC. 

Mjiidgedy  that  an  toftrttmentmay  be  pkaded,  ai  loft  by  time  or  icddenty  or  aa  deftroycd  by  jCr»,  or  the 
like«  wicbouc/i^^ }  for  /nr  imr  cogtt  ad  imptjffSbUia^  ind  no  human  prudence  can  render  deeda  of  pa* 
petual  exifteocc.  %  Term  Rep.  xsx*1  i  LU*  ^^fi" ^*^  3^2<  W  ^  Col 36.  10  Co.  93.  Hob.  13|« 
Style,  459«    »  Salk.  498^  ^1. 5.    a  Ld.  Riym.  1076.    Sillu  76.  pi.  iS*    6  Mod.  144. 

6  Co.  3^.  A  deed  therefore  thut  is  {e)  requifite  ex  infiUutione  bgii  m^ft  ^ 
Beiiamy'a  j^ewn  in  court,  though  it  concerns  a  thing  collateral,  and  conveys 
ix^  Cm.*  ^^  transfers  nothing  \  as,  in  cafe  of  attornment  by  a  corporation. 
Car.  143*  which  muft  be  by  deed,  there,  the  deed  muft  be  (hewn :  featr^ 
t')  ^9  where  it  is  ex  ptwiftom  iomhtU  :  as,  where  the  condickm  of  a  kafe 
^histifu  is>  ^^t  the  leffee  fliall  not  allign  but  bv  deed,  and  not  by  parol, 
l»aft  withottt  there,  he  may  plead  the  affignment,  witnoujt  {(lewing  the  deed }  an 
fft*  T^N  allighment  by  parol  being  fufficicnti  had  it  not;  Qcen  provided 
J*:r    aglft  by  cdJJaat.  *  ^ 

deed)  nd  makes  title  thereby,  be  muft  come  with  Afrofert,    %  Mod*  ^ 

Style,  459.       In  (/)  all  cafes,  where  a  thing  cannot  be  demanded  but  by  deed,. 

fgr  oiin,      ih^  d^d  nauft  be  produced* 
c  J. 

{/)  But  in  a  motioa  for  s  (ithjbJitSQS  |i;^ted^oa  kt^patC|Ut,.tfacfuC(<;t&oiKGdiiotbtwidit/f8((A 
S  Show     33. 


But  of  things  eiecutcd,  or  eftates  determiiicci,  a  deed  need  not  6  Co.  38. 
be  iliewn  ;  as^  a  licence  which'  is  eiecuted,  though  of  its  own  na-  ^^^'  J*^* 
tare  it  cannot  be  without  deed.  s^Lct.  loc. 

.  So,  if  in  trefpafs  dgainft  a  ballifFj  he  juftifics  by  virtue  of  a  Cit>.  j*c. 
wartanty  without  any  profert  thereof,  this  is  fufficient ;  for  the  37». 
Warrant,  being  executed  and  returned  to  the  (herifF,  is  determined :  w^^cock, 
l>Ut  it  is  faid  to  be  otherwife  in  a  juftificatioil  for  a  rent-chafge  or  Roil.  Rep. 
fuch  things  as  have  continuance.  **'•  ^'^^ 

So,  the  grantee  of  the  next  avoidance  to  a  church,  having  Roll.  Rep. 
jsrefented,  need  not  (hew  the  deed  of  errant  to  him*  beine:  a  matter  "f  •  ^'' 

i_--.,»^j  o  '  o  Coke  and 

CZecucea.  Dodderidge,  &  vide  Dyer,  49.  pi.  154.     Like  point. 

So|  where  in  replevin  the  defendant  juilified  by  a  condemilation  3  Lev.  20]. 
.  before  the  juftiees  of  peace  uporl  the  flatute  of  etcife,  for  the  non-  Aiubury 
;  entt-y  of  ftrong  waters,  and  a  warrant  hiade  thereupon  to  lev^  ^'    "**^" 
'\'  io  J.  fet  for  a  fine ;  and  exception  was  taken  thereto^  becaufe 
I  Acre  was  no  profert  hie  in  curia  of  the  warrant ;  the  court  faid^ 
I  fte  llatute  does  not  require  that  the  warrant  be  under  hand  and 
'  feal,  but  only  in  writing,  and  no  writing  is  to  be  pleaded,  unlefs 

it  be  a  deed  :  and  they  held  further,  that  this  being  executed  need 

not  be  ihewn* 
Alfo  a  perfon,  who  cbmcs  in  by  a£l  or  operation  of  lawj  lieed  Co.Llt.iij. 

not  produce  the  deed,  or  plead  with  z  profert  in  euria ;  as,  tenant  Jf"*^- 305« 

in  dower :  fo,  of  tenant  by  (latute-ftaple  or  merchant,  who  may  3,^^'    ^^ 
I  take  advantage  of  a  rent-charge  without  (hewing  the  deed.  5  Co.  75. 

So»  if  a  guardian  in  chivalry  in  right  of  the  heir  had  entered  for  Co.  Lit. 

t  conditbn  broken,  he  might  have  pleaded  the  eftate  to  hive  been  **S-  ^• 

on  condition,  without  (hewing  any  deed  \  bccaufe  his  rntereft  was 

created  by  lawi 
But  the  lord  by  cfcheat,  though  his  eftate  be  created  by  law,  Co.  Lrt. 

fhall  not  plead  a  condition  to  defeat  a  freehold,  withoiit  (hewing  **^'  ■• 

it ;  becaufe  the  deed  belongs  to  him. 

So,  tenant  by  the  curtefy  (hall  not  plead  a  condition  made  by  Co.  L!t« 
'  bis  wife,  and  a  re-entry  for  a  condition  broken,  without  (hewing  *^^'  *• 

the  deed  ;  for  though  his  eftate  be  created  by  law,  yet  the  law  pre-  ^^.  s°  p?* 

fumes  that  hic{a)  had  thepo(relGon  cff  the  deeds  and  evidences  be-  and  may  do. 

longing  to  his  Wife,  ?'V*'''.'^ 

°     **  for  his  life. 

In  debt  upon  an  obligation  aflSgned  by  the  cdramiflioncrs  of  cro.  car. 

kankrupts,  without  (hewing  the  obligation  ;  upon  which  there  was  *°9-,    C^y 
^  a  demurrer ;  it  was  adjudged  to  be  good  enough,  becaufe  the 

farty  came  in  by  a£t  in  law,  and  had  no  means  to  obtain  it  with- 
[   Cot  (hewing  the  obligation  in  court. 

[       [For  the  fanie  reafon,  the  indorfe  of  a  ptomi(roty  note  ifidorfed  3  Wilf.  u 
\    orer  by  an  adminiftrator,  need  not  make  a  profert  of  the  letters  of 
I    adminiftration^ 

In  replevin,  thft  defendant  avowed  for  rent  devifed  to  him  in  fir.  Oy.  u 
I     mortmain  by  the  cuftom  of  London  by  teftament.     Fulthorp  de*  ^^'  F*-  ^^^ 
\    Uanded  oyer  of  the  teftament.     Per  Strange-^lt  belongs  to  the 

executor «,  as  a  feme,  who  demands  dower  of  the  rent  granted  to 

hef  baron,  (hall  not  (hew  the  deed,  for  it  belongs  to  the  heir.] 

Vol.  V.  F  f  Whcr« 


!«  a: 


w        TTbcre  a  man  is  a  (c)  ftrangcr  to  the  deed,^nd  doth  n6t  cUil 
zry  thing  cncprifcd  in  the  grant,  nor  any  thing  out  of  it,  or  cbir 
■.m.        ^-T  thin^  in  ri^ht  of  the  grantee,  as  bailiff  or  fervant,  thcrCi  ^ 
^  liu       iLiU  plead  the  patent  or  deed,  without  fhewing  it. 
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F.«.  -KT*.  '    Grantee  of  the  next  prefentation  was  outlawed,  and  the  churcl 

H.  i-iiT.  l>ccame  Tacant;  the  lord  of  the  manor,  who  was  entitled  to 

(>  Hc'«bo  g^>^^  ^nd  chattels  of  perfons  outlawed,  brought  a  g//ar«  impeSt 

h  p.-iv;,  V  and  it  was  rcfolved,  that  the  plaiutiff  being  in  in  U pojly  and  not(i] 

^"^^  *-'  pn^y  to   Ae   grant  in  any  wife,   need  not  (hew  the  deed  o| 

fcoTec,  £rc.  grant  to  the  perfon  outlawed. 

u^-ro;  p;cad  a  ce.a  wiu:out  ftewin;  it.    Bro.  Mooilraas,  pi.  6i*     Co.  LiL  267.  317* 

cto.CjT.  Where  a  perfon  pleads,  that  he  claims  by  virtue  of  a  feoffmen 

^''  to  ufes,  or  that  J*  S.  being  feifed  in  fee,  covenanted  with  A.  an< 

Hju-opcm.  ^*  ^o  ftand  feifed  to  the  ufe  of  fuch  and  fuch  perfons,  and  thai 

Bat  tor  this  the  lands  came  and  belong  to  him  by  virtue  of  fuch  covenant] 

"^^  ^^*  he  need  not  produce  the  deed ;  for  the  deed  doth  not  belouj 

yic\j-j^  ^o  him,  though  he  claims   thereby,    but  to  the  covenantees 

loa.  377.  alfo,  he  is  in  by  force  of  the  ftatute  of  ufes,  by  operation  of  law 

M?Carth'  **  tenant  in  dower,  tenant  by  ftatute-ftaple,  fefr.  are. 

316.  S.  p.  detKnoioed  for  the  following  rcafons*  xft,  Becaufe  the  deed  doth  not  belong  to  him  who  U 
or^lj  tcjttd  que  tn.fi,  sdly,  Becaufe  he  hath  no  remedy  in  iaw  to  get  pofleffioa  of  the  deed.  34)7,  H< 
is  In  merely  bj  opention  of  law,  and  not  in  ths^M'. 

Lutw.4Sx.  In  debt  againft  an  executrix  for  lo/.  the  plaintiff  declared  upoi 
Cro?ch  V,  2JJ  obligation,  conditioned  to  pay  5  /.  to  A»  to  the  ufe  of  M.  hil 
daughter,  at  a  time  limited  in  a  certain  indenture;  the  defendant 
pleads,  that  the  indenture  was  made  between  her  teftator  and  on< 
J.  S.,  by  which  the  plaintiff  enfeoffed  J.  S.,  to  the  ufe  of  the  tefta- 
tor, and  his  heirs,  and  that  the  teftator  covenanted  to  pay  5  /.  to 
the  plaintiff  within  two  months  after  the  death  of  W.  i?.,  whidi 
W.  R.  IS  yet  alive ;  the  plaintiff  demurred  ;  becaufe  the  defendant 
did  not  produce  the  indenture  :  But  the  court  held,  that  the  plea 
wns  good  without  it,  becaufe  the  defendant  was  a  ftranger  to  the 
deed ;  and  it  does  not  belong  to  her,  but  belongs  to  the  feoffees, 
and  ftie  has  no  means  to  enforce  them  to  produce  it,  and  the 
court  will  not  impofe  an  impolRbility :  that  ftie  was  ftill  more  en- 
titled to  fiivour,  being  an  executrix. 
Cfo.  Tie.  Where  a  man  juftifies  under  a  deed  only  as  fervant,  and  clsdms 

«^)i.  lUK   i^Q  t^ie  himfclf,  nor   hath  any  intereft  therein,   but  the   title 
Rtj.  ica%     ^j^ J  intereft  is  his  maftcr's  5  yet  he  ought  to  ihew  the  deed,  for 
it  is  the  fubftance  of  the  title,  and  without  ftiewing  it  he  cannot 

juftify. 

Cto.  Ik.  So,  where  the  defendant  juftified  as  a  fervant  to  the  queen's  pa- 

\\^.  ^/Wr  tcntee  for  years,  and  by  his  command,  but  did  not  bring  into  court 

^t)^»  ^y     iiic  patent  \  the  plea  was  held  naught ;  for  chat  he  deriving  his  title 

from  the  patentee,  not  by  zQ.  in  law,  but  by  his  command,  he  ought 

to  fliew  the  patent^  as  well  as  he  who  claims  under  tlie  patent  by 

affignment  ^ 
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afltgnment ;  but  he  who  claims  intereft  under  an  zCt  in  law  (t)e« 
cauie  he  had  no  means  to  compel  the  patentee  to  fliew  it;  may 
juftify  without  (hewing  it. 

Soj   where  a  fervant  juftifies  for  tithes  by  leafe,  yet/  coming  Cro.  Jae. 
in  by  title  and  privity,  he  ought  to  fliew  it,  as  well  as  his  maf-  ^  *  ^'*' 
tcr^  and  he  cannot  plead  the  entry  into  another's  foil  with-      *' 
out  making  a  good  title  there>  which  ought  to  be  by  (hewing  the 
;  leafe. 

In  an  a(&fe  the  tenant  pleads  a  feoffment  of  the  anceftor  of  the  Co.  Lie. 
I  plamtifF  unto  him,  b^c,  and  the  plaintiiF  faith,  the  feoffment  was  ?\*;/'l 
;  on  condition,  isfc.  and  that  the  condition  was  broken,  and  pleads  party  ^iJ 
I  a  re-entry,  and  that  the  tenant  entered  and  (a)  took  away  the  clieft,  wouia  pkad 
i  in  which  the  deed  was,  and  yet  detains  the  fame }  he  (hall  not  in  ^^  ?^^» 
I  this  cafe  be  enforced  to  (hew  the  deed.  be  ought  to 

move  the  court,  and  the  court  will  order  bim  the  deed,  or  a  copy  of  it*    5id«  50* 

I 

I 

In  debt  upon  a  bond,  conditioned  for  the  performance  of  the  Sand,  s,  9. 
covenants  in  an  indenture,  the  {b)  defendant  ought  to  (hew  the  J5^?*  ^' 
indenture ;  and  the  entry  always  fuppofes  it  to  be  brought  into  (^^He  caa. 
court  by  him,  though  the  court  will  fometimes  (c)  compel  the  not  plead 
plaintiff  to  give  a  copy  thereof  to  the  defendant,  if  he  fwears  he  J|!jj^J^** 
never  had  a  part  thereof,  or  hath  loft  it  \  but  this  is  done  ex  gratia  ihewins  it. 
n^4f,  and  not  ex  debito  juftitia.     But  where  in  fuch  a£lion,  after  Alien,  72. 
oyer  of  the  bond  and  condition,  it  was  entered  upon  the  roll,  that  ^^'^^l^ 
\m  defendant  prays  oyer  of  the  indenture,  Cs'*  ei  legitur^  This  in-  («)  That  if  ' 
denture,  tSPc.  and  the  defendant  pleaded,  bfc;  it  was  adjudged  upon  it  be  loft, 
a  general  demurrer,  that  this  manner  of  pleading  was  good  in  Jj^^i^^^Li 
fttbftance,  though  not  formal ;  for  it  (hall  be  intended  the  true  in-  the  party  to 
denture,  and  that  it  was  in  court,  though  by  the  record  it  did  not  ^^  *^''» 
ippear  to  be  fo.     But/^r  curiam^  If  it  had  been  on  a.fpecial  dc-  ^^d^he  t"'* 
murrer,  it  had  been  naught.  plead  there- 

to,  otherwife  they  will  grant  an  imparlance.    Cro.  Jac.  426.     Sid.  386.     2  Keb.  430. 

When  one  Is  bound  by  bond  to  perform  covenants  in  an  indent-  6  Mod,  237. 
we,  in  an  a£lIon  upon  the  bond,  the  defendant,  in  order  to  dif-  P^^^riam. 
i  charge  himfelf,  ough^  to  (hew  the  deed  to  the  court,  that  they 
nay  fee  what^e  covenant*  are;  for  he  cannot  (hew  that  he  has 
1  performed  all,  without  (hewing  what  he  was  to  perform;  and 
therefore  he  ought  to  recite  the  indenture,  whereof  h^  is  fup- 
(ofed  to  have  a  counterpart,  in  his  plea ;  but  if  he  never  had  a 
counterparty  or  had  loft  it,  upon  oath  thereof  the  court  will  com- 

El  the  plaintiff  to  give  him  a  counterpart,  in  order  to  fet  it  out 
r  his  defence. 

But,  where  an  a£iion  was  brought  upon  a  fpecial  agreement  Saik.  it 5. 
contained  in  a  note,  and  a  rule  was  made  to  (hew  caufc  why  the  P^'3'  ^*i* 
plaintiff (hould  not  give  the  defendant  a  copy;  upon  caufe  (hewn  ^'bu^w- 
I  the  rule  was  difcharged;  becaufe  the  contra£b,  upon  which  the  bapa  ifthetf 
I  a&ion  was  foun(]^d,  was  a  parol  contrafk,  of  which  the  note  ^^.tP^ 
\  vas  only  evidence^  and  therefore  the  defendant  ought  not  to  have  fufpra  a 

I  •  copy*.  forgery,  th# 

court  might 
Mce  a  rule  compelling  platntiflror  his  attorney  to  leave  it  widi  the  MaAer  fat  infpedioo,  or  to  produce  it 
!•  dcfieadaat  nd  hl»  nitneffcf,  tha;  chej  might  inrpedl  it. 

F  f  2  CK 
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-^cndant  may,irhepleafes,  plead  without  demanding  oyer  of  it;  and  if  he  once  plead,  he  cannot  a^ctr 
ve  his  plea  and  demand  oyer.  %  i.il.  R^g.  ax6.<^-.  ~  Wiiere  rhsre  ought  to  be  oyer,  the  party,  if  he 
demanded  it,  is  not  bound  to  plead  without  it.     6  Mod.  zS,     [  i  Str.  1 1  tS,     i  Wilf.  16      Where  a 

tJ  Is  in  the  hands  or  a  third  perfon,  the  couic  will  oblige  hUn  to  give  oyer>  and  produce  !<• 
:r  1198.] 

l£  a  man  (a)  enters  into  an  obligation  by  a  wrong  name,  no  6  Mod.  303. 
vantage  can  be  taken  thereof,  without  demanding  oyer  gf  the  ^^^jJ^J^^^^ 

"^"*  would  take 

vantage  of  a  wrong  ortginaU  he  muft  demand  oyer  of  it.  4  Mod.  246.  [But  it  Is  now  Cettled,  that 
'he  defendant  demand  oyer  of  the  original  writ,  the  plaintiflF  ia  not  bound  to  attend  ta  it,  but  may 

^e«d  2S  if  no  fuch  demand  had  been  made.     Boats  v.  Edwards,  Dougl.427.     Ford  v.  BoAihaoi^ 

n«,  340.] 

Articles  of  agreement  indented  were  pleaded,  and  replication  Kcb:  513. 
iS,  that  in  the  faid  articles  it  is  furtlier  covenanted,  without  fo^accurd- 
manding  oyer  of  the  deed  j  and  the  court  held  it  ill  pleading,  3°3Vt*hey**^'* 

.d  gave  judgment  ni/t,  cannot  plead  and  Hiew  the  counterpart* 

In  trefpafs  the  defendant  juftifies  for  common,  and  fets  forth  Pafch.    ^ 

tters  patent  of  the  king  ^/V  in  curia  prolate ;  which  plea  the  *^p*g*' 

laintiff  accepts,  without  demanding  oyer  of  the  letters  patent,  Mathews  »• 

ut  after  he  demanded  oyer  of  them  5  but  denied  per  curiam;  and  Aldpnon. 

le  prothonotaries  faid,  that  he  is  riot  obliged  tofliew  them,  if  not  t^  P"5'  f 

^*,     J,  ri_i  ■***'  obliged 

.fatrcd  at  the  acceptance  Ot  the  plea,  to  give  oyer  of  letters  patent,    i  Term  Rtrp.  149,] 

Oyer  of  the  deed  cannot  be  demanded  but  during  the  time  it  is  s  €0.7$. 

:i  court,  and  that  is  all  the  term  wherein  it  is  produced, and  then  ^^{^^^l^ 
*t  may  be  entered  in  hac  ^uerba :  znd  there  may  be  a  demurrer  or  ^67. 

S^  upon  it :  but  it  cannot  be  done  of  another  term,  becaufe  the  [(*)  That 
d<ed  is  then  out  of  the  court  {b).  ^  ^^^ . 

&f  In  that  cafe,  the  law  doth  adjudge  it  to  be  in  tbie  cuflody  of  the  partj  to  wham  it  belong) :  but  if  it  be 
4|i|ied,  then  it  fliall  remain  in  court  until  the  plea  is  determined,  and  if  it  eventually  turn  out  not  to  be 
Jfc^fntfff"*s  deed,  it  ihall  be  deftroyed.  See  the  above  authorities  and  Co.  Lit.  231.  b.  Bi/t  letters 
t||hiBicntary,  or  of  adminiftration«  are  not  fuppoftd  to  remain  in  court  all  tbe  term }  for  the  plaintilf  nuy 
biK  occafioa  to  produce  them  elfewhere.     z  SalL.  497.     i%  Mod.  590.  S.  C. J[ 

;If  the  defendant  pleads  a  former  a£):ion  depending  in  the  fame  cartb.  4^1. 
msiit  in  abatement,  and  the  plaintiff  craves  oyer  of  the  record,  if  ^<^-  Raym« 
i|is  not  given  in  convenient  time,  viz*  the  next  day,  the  plaintiff  ^hs^i^d 
4^y  fign  judgment*  ▼.  Long, 

I  and  Carth.  517*  S.  C.  whert  this  is  (aid  to  be  the  quickeft  method  of  proceeding;, 

pf  the  defendant  plead  a  judgment  or  other  matter  of  record  in  iCciiw.  96. 
jtit/ame  court,  he  muft  give  a  note  in  writing  of  the  term  and  ^f"*'^^^^" 
IMmbeT^roll  whereon  fuch  judgment  or  matter  of  record  is  entered  347.  550^* 

£d  filed  ;  or>  in  default  thereof,  the  plea  is  not  to  be  received,  zStr.  823.  ' 
It  in  (tri£lnefs  oyer  is  not  demandable  of  a  record.     And,  it  q  ^'n\^ 
Jt  {ccms,  not  of  an  aft  of  parliament.  Dougi.  476.    t  Tcrm'Rep.  149* 

The  time  allowed  for  the  defend^t  to  give  oyer  of  a  deed,  ^c.  Carth.  4,5^ 
.IQ  the  plaintiff,  is  two  days  excludve  after  it  is  demanded.    If  it  be  ^'^^''n 
.  not  given  in  that  time,  the  plaintiff  may  (Ign  judgment  as  for  want  (c)  6Mod.. 
i.jirf  a  plea(c).    *If  given,  the  plaint iifF fhaTl  have  the  fame  time  to.  i^^a.. 
/  leply  afteir  it  ia  given,  aa  he  had  at  the  time  it  wa&  demanded  {dyj  ^^L^'J*' 

B.K. 

If  in  debt  on  a  bond  for  performance  of  an  award  the  defendant  Sailc.72. 
.pleads  no  award,  and   the  plaintiff  fets  forth  an  award,  with  a  ^^'^  ^**^ 
^tfiri  bic  in  curia^  and  the  defendant  craves  oyer,,  and  Uien  de-  fottjaDdfl 

F  f  3  uxm^ 
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liMjgili,    mors  for  fariance  between  the  award  fet  out  in  the  replication  and 


i*^»     the  oyer,  and  the  variance  appears  material^  the  defendant  mall 

St|k,4co.    have  judgment :  otherwife,  if  the  variance  had  been  as  to  thofe 

See  iftllod.  parts  in  which  the  award  was  void.     And  though  in  debt  on  an 

534>  award  the  plaintiff  need  not  fet  forth  more  than  makes  for  lum, 

yet  it  is  otherwife  in  debt  on  a  bond ;  for  there  the  plabtiff  maft 

reply  the  whole  award ;  and  if  fuch  replication  be  unthout  a  fn- 

fcrti  the  defendant  may  reply  nul  tiel  agard. 

VL  Rff  After  imparlance  oyer  cannot  be  demanded,  becaufe  the  imparl- 

•67.  •Mod.  jm^.g  J5  x,o  another  term :  but,  if  it  be  by  bill  in  JB.  R.  {a)  it  may, 

alhow^tto.  though  not  in  the  Common  Pleas. 

f^  Sfti.    [\»)  This  Attft  be  iiadtrftoo4  of  Ajptdal  imparlance  to  another  day  ia  the  lane  term-] 


Sid.  Y^  When  oyer  of  a  deed  is  prayed,  it  is  intended  that  the  deed  ' 

(I)  a  Luc*.  1^  jn  courti  and  the  ei  Ugitur^  or  reading  of  it  (i),  is  the  a£l  of  die  ' 

1644.  <Mir. 

^^         court* 
jSalk.  119.      When  a  deed  is  pleaded  with  a  profert  hlc  in  curia^  the  very 
wii«i     ^^^  ^^'^^  '*  ^y  intendment  of  law  immediately  in  the  pofieffion 
ttfin  oyer  of  of  the  court  j  and  therefore  when  oyer  is  craved,  it  is  of  me  court,  ; 
the  deed  U    and  nOt  of  the  party  i  and  (r)  after  oyer  is  craved  the  deed  be-  | 
'j*'*!^*     comes  parcel  of  the  record,  and  the  court  muft  judge  upon  the  , 
^"Ippetft    whole  (rf);  and  the  demand  of  oyer  is  a  kind  of  plea  {e),  and  may 
t»  the  court  be  counterpleaded. 

at  fully  at 

If  the  deed  had  been  hi  the  plea.    Hob.  »I7«    Show.  Pari.  Ca.  an.     [(^  And  thir,  thoagh  it  woe 
not  llridly  demandable  at  the  time  of  granting  it.     Dougl.  460.     {e)  As  it  is  a  fciod  of  plea,  it  (hoeU   ' 
tegttlarly  be  ande  htfott  the  thne  for  pleading  is  expired.    Fowler  ▼.  Dyer,  Mich,  so  G.  3.    Tidd's 
l*r.  $470 

Caith.  513.       If  the  defendant  prays  oyer  of  the  bond  and  condition,  and  it 
is  entered   in  h^c  verba^  the  condition  becomes  parcel  of  the 
pUintiflTs  declaration,  and  it  is  not  part  of  the  defendant's  plea. 
Trlii»  Debt  for  the  duty  of  fcavage,  and  declares  upon  a  patent  of 

•T  ^^^  Ed.  IV.,  defendant  imparls,  and  after  demands  oyer  of  the  letters 
Mayor  and  patent;  upon  which  the  plaintiflr  demurs.  Prr  a/r.— The  demur- 
OommoQ-  rer  is  ill ;  for  the  defendant  having  demanded  oyer,  (s'r.,  he  ought 
x^aL  cither  to  have  it,  or  to  be  oufted  of  it  by  the  rule  of  court ;  but 
i.  Uof«««  ti^c^  cannot  be  a  demurrer  upon  the  demand  ;  he  ought  to  have 
i  Uv  f4t*  counterpleaded  the  demand  of  the  oyer,  and  the  judgment  of  the 
1  Ktb.49i*  (Qurt;  would  have  been,  that  he  (hould  ^nfwtrjint audita f  &c.,and 
[( / *)  1(  ^^  ^**  refembled  to  an  aid  prier^  in  which  the  plaintiflF cannot 
Ktiuv,  huw  demur,  but  muft  counterplead  (/). 

tb«  pU!fitiff;  If  hi  would  conteft  the  oyer,  may  either  counterplead  it,  or  ftrike  out  the  reft  of  the  pkad- 
Ui  and  drinur  {  (va  which  the  judgment  of  the  court  is,  either  that  the  defeniaat  hare  oyer»  or  that  be 
wtmf  without  It  i  on  the  latter  judgment  the  defendant  may  have  a  writ  of  error ;  for  to  deny  oyer  wfaoe 
U  ottlHt  til  be  granted  {•  error,  but  not  i  e^vtrfi.  iSalk.  497.  %  Ld.  Raym.  970.  %  Stt.  itSi» 
iWllf.  16.J  ,      \ 

WNvaM*  [It  hath  been  faid,  that  the  defendant  is  not  bound  to  fet  forth 

Cnini««ny  |])q  Qy^f  in  his  pica  $  and  that  if  he.  do  not„  the  plaintiff  may  pray  ! 

^'»i?  **Mi«  •"  enrolment,  and  fo  make  it  part  of  his  replication.    But  it  is  \ 

Hiiiim  Midi  now  holden,  that  if  the  defendant  after  praying  oyer  of  a  deed»  1 

V.  I'irmrn.  Jq  ^qi  f^t  forth  the  whole  of  it,  the  plaintiff  may  fign  judgment  a 

iy  *  m\M  ^^^  ^^^  ^^  a  plea,  or  the  court  will  quaih  it,  for  Uiat  by  craving 

'  oyer 
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oyer  the  defendant  undertakes  to  fet  out  the  whole  verbatim ;  and  ▼•  Duchefa 
if  he  do  not  fo,  the  plea  is  bad,  f  Cumber,. 

*  land, 

4 TeYm  Rep.  370.    Slater  ▼.  HDrne,  £.  34.  G .  3.  B.  R.     Tidd's  Pr.  309.  S.  P.     See  alfo BarueSy  327. 
S.  P. 

Where  the  defendant  in  an  a£lbn  on  a  bond,  after  craving  Fergofon  v. 
oyer,  and  fetting  it  out  truly,  pleaded  payment,  on  which  the  ^^^^^^* 
plaintiff  took  iffue,  and  fcrved  the  defendant's  attorney  with  a  rule  B.Rrdted' 
to  abide,  &r.,  and  gave  notice  of  trial ;  and  afterwards  the  de-  in  4  Terra    ' 
fendant  returned  the  paper,  book,  fetting  out  a  falfe  oyer  of  the  '^^P-l?'* 
bond,  and  pleading  as  before,  on  which  the  plaintiff  enroled  the 
true  condition,  and  demurred  ;  the  court  ordered  all  the  proceed- 
ings to  be  flruck  out,  that  the  plaintiff  fhould  have  judgment  and 
the  defendant's  attorney  ihould  pay  all  the  colls*] 

13.  Pleading  a  Recovery  in  a  former  Action* 

It  is.  a  maxim  in  law^  quod  nemo  bis  vexari  debet  Ji  conjiat  curiae  6  Co.  7. 
qwdjit pro  uni  ^  eadem  caufd ;  fo  that  regularly  a  bar  in  a  real  or  .}^^^'^*  5- 
perfonal  a£lion  by  judgment,  confeflion,  verdi£b,  or  demurrer,  is  a     *"  *  ^^ 
perpetual  bar,  and  may  be  pleaded  to  any  new  ad^ion  of  the  (ame 
or  like  nature. 

But  herein  there  is  a  diverfity  between  real  and  perfonal  a£lions ;  6  Co.  7. 
for  though  in  the  latter,  as  debt,  account,  c?^.,  the  bar  rs  perpetual ;  ^  *'*/'  '"f* 
yet  in  real  aflions  there  is  this  dillinAion,  that  a  bar  in  one  real  ^^^"  "**"^ 
afiion  is  not  a  bar  to  an  a^ion  of  a  higher  nature  \  and  therefore 
if  a  man  is  barred  in  an  aflife  of  novel  dijfeiftn  he  may  have  a  mon-- 
Jtrans  de  droit j  ajftfe  de  mortd^ance/ior^  ayely  befailj  entry  fur  dijfeifin  a 
Jon  anceflor ;  and  this  is  faid  to  be  in  favour  of  inheritances. 

So,  if  a  man  is  barred  in  2,formedon  in  defcender,  he  may  bring  a  5C6.  33.  «• 
firmedon  in  remainder  or  reverter.  *  Mod.  43. 

If  a  man  is  barred  in  an  aAion  of  trefpafs  for  the  taking  of  Bro.  Eiiop. 
goods^  this  cannot  be  pleaded  in  an  appeal  of  robbery,  being  of  a  p^'*  ^'7- 
higher  nature.  4   <>  43» 

Where  A.  robbed  5.  of  3000  /.  of  money  in  bags,  for  which  he  Noy,  82. 
was  afterwards  indided  and  convifted,  and  afterwards  B.  brought  h*"'/. '*^ 
trefpafs  againft  A.  for  taking  the  faid  monies,  who  pleaded  the  v.  Cobb!* 
indidment,  by  the  procurement  of  the  plaintiff,  and  the  conviflion 
in  bar>  but  did  not  fliew  that  the  plaintiff  had  given  evidence  for 
the  convidiion ;  for  this  reafon  the  bar  was  held  infufficient ;  for 
otherwife  he  (hall  not  have  reflitution,  and  the  allegation  ofpro^ 
curement  is  not  fufficient  \  tsf  ea  de  caufa  judgment  was  given  for 
the  plaintiff,  and  not  for  the  matter  in  law,  for  that  was  againd  him. 

If  a  man  grants  a  rent  to  another,  payable  at  a  certain  day,  and  Roll.  Abr. 
covenants  to  pay  the  rent  accordingly,  if  the  grantee  after v^ards  3*I^  stroog 
recovers  in  an  adtion  of  covenant  for  the  non-payment  of  the  T^x  ^^\ 
rent  (a),  this  will  be  a  bar  for  any  adion  after  for  the  rent  (b)\  for  in  recovery  or 
the  a£lion  of  (c)  covenant  he  ihall  recover  ail  the  rent  in  damages.  ^^L  *"  ^  ... 

k  »  good  bar  in  debt  for  the  fiun^  thing.    4  Co.  94.     Yeiv.  84.    Cro.  Jac.  1 10.    Cro.  El>a  240. 
(^)  But  in  ajptmffit  the  defendant  cannot  plead  an  account  brought  for  the  fame  rooney  to  which  he  bad 
nadered  bic  law;  bccauiie  daaiaga  arc  recovefc<l  in  ajjumftfit^  but  not  in  an  account.     Moor, 4^8.     Bufc 
Jtt^rr ;  &  'oiit  Cro.  Jac.  f  ko.     {js)  So>  wh'  re  an  A^ioA  ii  biought  upon  a  fpecial  fijfumfjit  to  pay 
Cro.  Car.4S5.-   Cso.£JU.  5>t 

Ff4  If 


.-«     >«    ■■ 


on:; 

I!;  mint.  CD  £  &zaic  ^cbt  wfoa  a  bond, 
l:^  tno:  btiforc  zht  ziir  '^.i:>  of  this  writ|  the 
-T^tr  J>.,  bran|rhr  otx  rrt^o  the  failie  bond 


—  ^  .:r— zT.  wiir  rhen  picxuicdi  rLs  3L  mide  cxccutoiSy 

I.     — zr :r:^  r"  — .  aiic  the  pkiutif"  ibr*  rrpiied,  that  admi- 

..ni "^  rnzr^r^L  u  hnn  fao^aci  isu  i>u«tui  the  cxecu- 

—       r-—   wnun  rsc  artni:.F3i  dea  dcsisrrsd;  and  it  was 

. r       ~  nixr  -.  acu:  is  sew  cC(r.adi  dii5  aiairtr  br  waj  of  eftop- 

-r.     .-.    Trrsmc^ 'oc^zienr  if,  js  czc^ctzar,  be  fhali  haic  an  aAioii 

-.^     ::r   .:=:  ocdo  a^^ind  cnc  iinr  dcfrDdaot  \  this  is  do  good 

-.      ^T"  -r  me  crft  judgmcnr  the  pitzsdf  vac  onlj  baned  as  ta 

^    ^ji.ji   s:' tiie  wrii,  TTZ.  to  hj:vc  OCX  as  adfflinitetor i  biit  this 

.   _^  X.  his  adioQ  ia  no  bar  or  cttof^  to  bong  his  trafi 


-  rs    cerr  r  is  ■  W  »  ^e  rght,  noC  vftar  r^  afisan  li  ooh-  vHborcarad.— — 
jM,    :£   2.  L.  i.  citr?9  <cd  z  Med.  3!4.-'^— Si:^«M3r  jodjanrar  is{j«C9  apoatlit 
2  Lrr-  zic.—— >Il  a  oun  brrvp  respite  ins  x^kau  b^s  boile,  aii4 
per  dbe  bi>rfe  int J  hia  p-iifejon,  :^  ddiEDdjot  is  Withoat  remcdj  ; 
it>  is  tt}U  is  tbe  pLuacjf.    sSfo4.  |i9./tor<v. 


tce  the  (kfendact  pleads  that  the  plaintiff  had 

-  ^^^    r^'.ic:r^  ^iS  iciion  for  the  fame  plate  againft  J.  S.,  and 

.^    ^  :ir*TfTi  II  :«:-^er  20  L  damages,  and  (a)  had  y.  S.  in  exe- 

^     J.  ^^  *3-  t;^  une.  and  iftrs  it  to  be  the  fame  cottYcrfion,  faV^ 

•  1      r  "^-i  ^«^^  •  rur  by  the  judgment  the  damages  which  were 

-.-.-r  r.'l^rmii  irr  rsiuced  to  a  certainty,  and  therefore  he  (hall 

L    t^    .i,-n*.r-  :nr  iTr-r-rtii:::::/  again  5  and  by  the  judgment  the  pro- 

^^  ^  ^  .2«     "*    ».  55.— A.t?  w*:*rc  aod  bow  t^c  defendant  »af  esfbrtc 

.•..^.""^"^  -^  -^^  ^?^-'"-^^  ^^^  ob!:-or,  upon  a  joint  and 
,,       •  —    i-i  :1c  bcJ^  taken  in  execution,  is  no  plea  to 

yuj  :*jui  ^i^-rnv:-^  b  C  B.  upon  an  obligation,  he  Ihall 

\-:j-wii^  :rjc  itt  i!^^-3  cf  iebt  upon  the  fame  obligation, 

"./"^   .w.  ^^  ^—-riT^rr  remains  in  force  ;  for  by  thisjudg« 

*   ■    ^      -1."  _;t  ^  rlme^  l::ro  a  marter  of  record. 

^  **"  \^^     1  a  £:<  cci^rcy  court  hj  juJuUif  for  that  court  not 

—  r^T.    xr  tl;^*  srcn  the  iame  obligation,  have  debt  in  a 

^     ^  ^^  «r:t3k»  mit  UL  A^.  555.  and  tide  Cnftom  of  Loodoa. 


»•> 


rrcr  cf  an  aAion  in  an  inferior  court  be 
.r:!!  2K<!i^  !■  <**  ^ ^^  courts  at  Wefttmnfier 


^.-*^  ::«  X  i«w*  •^  defeiidant  pleads^  that  the  pjainfiff 
i;  ^'^  -  ^^  ^  J4«i«  wpon  the  fame  bond,  to  which  the 
'*^"*'-  '^^  '[^  -«5^^^t  ««  <«/yi&«»  tnd  it  was  found  for  him  ; 
*  "  "  *  **  -'^  >  ^-5>  i J^:«d,  rfBt  the  defendant  ihould  recover 
c^.-.»    *    -^   *^,  -LiMiridF,  d  €Xid  tat  inde  fine  dk^  this  is  no 

■*■*  ■     ^     ^. .    .1^  -2rC5:  was  not  fUMi  quereiu  ml  capiat  per 
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mv^  andfo  no  judgment  was  given  fo  z%  to  bar  the  plaint  1% 

V>ther  fuit. 

rif  in  debt  againft  executors  they  plead  a  judgment  obtained  Lcr.aSs* 

p^nft  one  of  them  as  adminiftrator,  this  is  a  good  bar  j  for  though  ^^^  v* 

^  might  have  pleaded  in  abatement  to  the  firft  adiion,  yet  he  was       ^^ 

it  obliged  fo  to  do>  and  this  recovezy  againit  him  was  upon  the 

lljht  of  the  debt. 

1£  in  a£Hon  upon  the  cafe  the  declaration  is  infufficient,  and  the  Mod.aia, 

MBendant  pleads  an  ill  plea,  but  judgment  is  given  agauift  the  j^^j^'^T* 

liwiitiff  upon  the  infufficiency  of  declaration,  but  by  miftake  ^^^  w^ 

rd  quia  placiU  pntdiB*^  &C.,  bonum  &  fwfficiens  in  legt  exiftit^  judgment  ii 
idto  con^Jeratum^  &c., .  qtsod  quertns  nil  capiat  per  billam  (j),  S*'*"^^  the 
:as  it  ought  to  have  been  entered  quod  defendem  tai  inde  detenda^ 
die^  and  the  plaintiff  brings  a  new  adtionj  and  declares  aright,  upon  apieA 
the  defendant  pleads  the  former  judgment,  reciting  the  record  {?  ***'^  ^^ 
^im,  this  is  no  good  plea ;  for,  without  queftion,  the  plaintiff  the  judg. 
ing  only  committed  a  miftake  in  his  declaration,  he  may  fet  k  nientisaU 
It  in  a  fecond  a&ion,  *^^^'.  ^ 

^,  and  fliill  have  refisreoce  to  the  nature  or  flBAtter  of  the  plea^  and  ^  be  taken  to  go  in  bar,  or  ^ 
m'tt.^  Co.  Lit*  363.     S  Co.  68. 

But,  if  a  declaration  be  faulty,  and  the  defendant  take  no  ad*  Mod.«c7. 

Eitage  thereof,  but  plead  a  plea  in  bar^  upon  which  the  plaintiff  -^Z"'* 

te  iffuc,  and  die  right  of  the  matter  be  found  for  the  defendant,  pti°5's!i!L 
plaintiff  (hall  have  no  other  adlion,  for  he  is  eftopped  by  the  Inrome 
lift.     So,  if  a  declaration  be  faulty,  and  the  plaintiff  demur  to  «*««*«» 
plea  in  bar,  by  which  he  confeffes  the  faft,  if  well  pleaded,  he  are  re^ 

eftopped  thereby,  and  fhall  have  no  other  aftion*     But,  if  the  with  the 
t  is  not  good,  it  can  be  no  eftoppel,  but  the  plaintiff  may  have  u|! 'u 'j^"^ 
ther  aftion.  demun  to  • 

Ipka,  concovtttg  it  to  be  bad,  the  coutt  will,  before  judgmenty  gite  bin  kave  to  withdraw  bit  dt- 
iCfi  en  pajmcDt  of  colb,  and  take  ifioc  on  the  plea. 

If  in  trover  for  certain  flieep  the  plaintiff  dechres  that  the  25th  Cro.Car.35, 

of  March  in  the  year,  £5V.  he  was  poffeffcd  thereof,  and  loft  o**^^* 
^m,  and  that  the  fame  the  laft  day  of  jipril  in  the  fame  year  Hu'^on^tu 
to  the  hands  of  the  defendant,  who  the  fame  day  converted,  s.  c.  ad. 
and  the   defendant  pleads,  that  the  plaintiff  had  before  {jj^^ 
ight  trefpafe  againft  the  defendant,  and  J.  5.  quare  ctperunt  (5*  againdf  Veu 
terunt  the  faid  (heep,  and  thereupon  counted  of  a  taking  the  verton. 
of  April  in  the  fame  year,  to  which  the  defendants  then 
led  a  judgment  againft  J.  N.  who  was  poffeffed  of  the  faid 
:p,  and  that  by  virtue  of  2^  fieri  facias  thereupon,  the  faid  fiieep 
fold  to  the  defendant,  ^c:  whereupon  iffue  being  joined  >it 
found  for  the  plaintiff,  and  2  d*  damages  given^  upon  which 
plaintiff  had  judgment  for  the  faid  id.  damages  and  6/.  cofts, 
avers  the  taking  and  driving,  for  which  the  faid  recovery  in 
fpais  was  had,  and  the  converfion  in  this  a£lion  to  be  all  one, 
^i  and  to  this  plea  the  plaintiff  replies  and  confeffes  the  faid 
and  recovery  of  the  id.  damages,  ^r.,  but  lays  the  faid  %d. 
[Ottge  was  not  given  for  the  value  or  converfion  of  the  (aid 
ahjque  boc^  that  the  faid  taking  and  drivii^,  whereupon  the 
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faid  judgment  was  had,  is  the  fame  ttefpafs  quoad  the  conrerfion 
of  the  faid  (heep  of  which  the  plaintiflFnow  declares ;  this  is  a  good 
replication,  and  thie  plaintiff  (hall  recover ;  for  the  damage  being 
fo  fmall,  cannot  be  prefumed  to  be  given  for  the  value  of  tlie  faid 
flieep  J  for  if  fo,  the  plaintiff  mud  for  2  d.  only  lofe  his  property 
m  the  faid  iheep ;  therefore  it  (hall  be  prefumed,  and  may  be 
averred,  that  this  damage  was  given  for  the  chafing  and  drir- 
ing,  and  that  the  plaintiff  had  the  iheep  again,  and  after  loft  them* 
fsfc.y  and  the  rather,  becaufe  in  time  the  converCon  is  foppoted  (b 
long  after  the  chafing  and  driving. 

If  in  an  a£tion  upon  the  cafe  the  plaintiff  declares  againft  die 
defendant,  that  he  falfely  and  malicioufiy  did  procure  a  commiffioa 
of  bankrupt  to  iffue  out  againfl  the  plaintiff,  &r.,  by  virtue  where* 
of  the  defendant  broke  his  (hop,  and  took  away  his  goods  and 
(hop-books,  whereby  he  was  difcrcdited  and  loft  his  trade,  to  his 
damage,  6fr.;  and  the  defendant  pleads,  that  the  plaintiff  had 
brought  an  a£lion  of  trefpafs  for  breaking  his  (hop,  taking  his 
goods,  &fr.,  and  upon  that  a£lion  had  recovered  damages,  (stc.s 
this  is  no  good  plea,  for  this  a£):ion  is  not  brought  for  the  fame 
thing  as  the  former  was,  in  which  no  damages  could  be  recovered 
for  the  fcandal,  upon  which  this  zQion  is  grounded. 

If  in  trover  for  certain  goods  the  defendant  pleads,  that  die 
plaintiff  had  brought  trefpafs  vs  &r  armis  for  the  fame  goods,  and 
upon  not  guilty  pleaded  a  verdi£l  and  judgment  was  thereupon 
given  for  the  defendant,  &fr.;  this  is  no  good  plea,  becaufe  this 
a£tion  will  in  many  cafes  lie  where  trefpafs  will  not ;  and  {b  it 
may  be  very  well  prefumed,  that  the  plaintiff  at  firft  only  miftook 
his  adion,  and  brought  trefpafs  where  his  evidence  would  ferve 
in  trover  only. 

But  it  hath  been  fince  held,  that  if  in  trover  for  certain  goods 
the  defendant  pleads,  that  the  plaintiff  had  before  brought  an  ac- 
tion of  trefpafs  quare  vi  (s*  armis  ceperunt  V  afportaverunt  againft 
the  fame  defendants  for  the  fame  goods,  to  which  the  defendants 
then  pleaded  not  guilty ;  and  upon  a  fpecial  verdi^,  which  the 
defendants  in  their  plea  fet  forth  verbatimy  the  court  then  gave 
judgment,  that  the  plaintiff  nil  capiat  per  billaniy  and  that  the  de- 
fendants irent  indefine  die^  and  avers  the  goods  in  both  declarations 
to  be  the  fame ;  and  the  taking  and  carrying  away,  ^r.  fuppofed 
in  the  faid  adlion  of  trefpafs,  and  the  coming  to  the  hands  of  the 
defendant  j  ^c.  in  this  declaration,  to  be  the  fame,  and  the  caufe 
of  a£tion  the  fame,  Csfr.;  this  is  a  good  plea ;  for  though  troTer 
win  lie  in  many  cafes  where  trefpafs  will  not,  yet  upon  the  matter 
here  difclofed  in  pleading  h  appears  the  plaintiff  was  before  bar- 
red, not  by  miftake  of  his  aAion,  but  upon  the  rights  and  merits 
of  the  caufe. 

[So,  to  an  a£lion  of  indebitatus  ajfumpfit  for  the  value  of  goods, 
a  judgment  for  the  defendant  in  trovet  for  the  fame  goods  may 
be -pleaded  in  bar,  provided  it  appear  by  proper  averments  in  the 
plea,  that  the  queilion  betVeen  the  parties  was  the  fame  in  bodi 
ajiions.  So,  e  converfo  (j),  a  recovery  in  indebitatus  ajfumpjit  for  the 
value  of  the  goodsj  may  be  pleaded  in  bar  to  an  a^on  of  trover 
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for  the  fame  goods.    In  thefe  cafes  the  principal  conflderation  is,  alonner  ic- 
whether  it  be  prccifely  the  fame  caufc  of  aAion  in  bothy  which  J'^^fy  "?^ 
may  appear  either  by  proper  averments  in  a  plea^  or  by  proper  cvi^nceoA 
fiCts  ftated  in  a  fpecial  yerdlft,  or  a  fpecial  cafe.    One  great  cn-  t^  9^""^ 
tenon  of  this  identity  is,  that  the  fame  evidence  will  maintain  [^^  ^  ^ 
both  the  aftions.]  thcwfc 

a  Str.  733.     3  Burr.  1353.     X  Shoit.  146.    Stctis,  to  4ebt  fu!  utm^  1  Str.  7oi-2«  w  00  boni* 

If  uf.  fays  J?,  is  perjured,  and  thereupon  B.  brings  his  a£Hon,  2  Browi4, 
and  A.  juftifies,  and  ifiue  is  thereupon  taken  and  found  for  the  ^9'^suiet 
defendant,  and  judgment  thereupon  given,  and  after  A.  again 
publiihes  the  fame  words  of  B.^  and  thereupon  B.  brings  another 
adioD,  and  A.  pleads  the  firft  judgment  in  bar,  this  is  a  good 
.plea. 

If  an  alderman  of  N.  brings  an  a£lion  for  thefe  words,  h  is  4i  %  Lev*  94s. 
rafcaliy  alderman^  afoBious  alderman,  a  lampooner^  and  avers,  that  ^^  ^* 
a  lampooner  is  there  underftood  of  a  libeller,  and  the  defendant 
pleads  a  former  a£^ion  brought  for  the  fame  words,  and  laid  in 
the  fame  manner,  (faving  only  that  in  the  firft  aAion  no  interpre- 
tation is  given  to  the  word  lampooner^)  in  which  a£lion  the  plaintiff 
was  barred)  this  is  a  good  plea  \  for  the  plaintiff  having  been  once 
.  barred  (hall  not  entitle  himfelf  to  a  new  a£tion  by  a  new  interpre- 
.  tation  of  the  fame  words. 

In  cafe  for  ereQing  a  nuifance  2  die  Feb.  the  defendant  pleaded  Saik.  so. 
a  prior  aiAion  brought  for  ere£ling  a  nuifance  ao  Se  Martii,  and  ^  3*    ^4. 
a  recovery  thereupon,  and  avers  thefe  to  be  the  fame  nuifance  and  j^ti^J^^ 
ere£kion  ;  plaintiff  demurred,  and  judgment  againft  him,  for  he  ▼.  Long* 
may  have  an  a^ion  for  the  continuing  of  the  fame  nuifance,  but  o*^*^^* 
can  never  have  a  new  adion  for  the  fame  ereftion.  ju<ig«d,  be. 

ciufe  the  plaintiff  had  not  laid  any  contlnQance  of  the  nuifance  In  hit  dedantteo. 

But,  though  an  a£tion  will  lie  for  continuing  a  nuifance,  yet  it  Saik.  11. 
hath  been  held,   that  in  affault,   battery,  and  maihem,  if  the  j'/l;^"" 
plaintiff  in  his  declaration  recites  a  judgment  in  a  former  adion  i^,  Raym. 
for  the  fame  battery,  and  (hews  that  he  has  fince  fuftained  con-  339*  ^9** 
fequential  damages  by  a  piece  of  his  (kull's  coming  out;  yet  this  J*  *^**^* 
will  not  entitle  him  to  a  new  adion;  for  per  Holt,  C.  J.,  every 
new  dropping  is  a  nuifance ;  but  here  is  not  a  new  battery,  and 
in  trefpafs  the  grievoufnefs  or  confequence  of  the  battery  is  not 
tie  ground  of  the  afiion,  but  the  meafure  of  the  damages  which 
the  jury  muft  be  fuppofed  to  have  confidered  at  the  trial. 


(K)  Duplicity  in  Pleading :  And  herein, 

I.  The  Reafon  why  Duplicity  is  a  Tault,  and  the  Manner  of 

taking  Advantage  thereof. 

^H£  plea,  fays  my  Lord  CAe,  that  contains  duplicity  or  mul-  CokLit.3«)4. 
*    tiphcity  of  diftin£l  matter  to  one  and  the  fame  thing,  where-  •'^  ^^* 
ttato  feveral  anfwers  f admitting  each  of  them  to  be  good)  are  re-  fDupiicity 
(juired^  ia  not  allowable  in  law }  and  this  rulC|  fays  he,  extends  to  '»»  where 

pleas 
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^ftioa  pleas  perpetual  or  peremptory,  and  not  to  pleas  {a)  dilatory,  for  ia 
mtters,  not  jfjeir  time  and  place  a  man  may  ufe  divers  of  them.  Alfo,  where 
of  ooe'en.  ^^  tenant  or  defendant  may  plead  the  general  ifTue,  there,  upon 
^le  defence,  the  general  iflbe  pleaded,  he  may  give  in  evidence  as  many  diftincb 
cd^to  be°^^'  °**^^^^^  *°  ^^^  ^^^  aftion  or  right  of  the  demandant  or  plaintiff  as 
IB  iflue.  h^  ^^^  '  ^^^^f  A  fpecial  verdid  may  contain  double  or  treble  mat- 
Sutthii  ter,  and  therefore  in  thofe  cafes  the  tenant  or  defendant  may 
^reciudc  a  ^'^^^^  make  choice  of  one  matter,  and  fo  plead  it  to  bar  the  de- 
party  from  mandant  or  plaintiff,  or  plead  the  general  iffue,  and  take  advan- 
introducing  tage  of  all;  Of  he  may  plead  to  part,  one  of  the  pleas  in  bar;  and 
Mhktahh  *^  another  part,  another  plea ;  and  his  conclufion  of  his  plea  (haU 
plea)  if  they  avoid  a  doublenefs,  and  hereby  neither  the  court  nor  the  jury  is 
are  eonrtitu-  fo  much  inveigled,  as  if  one  plea  (hould  contain  divers  <itftin£l 
Sc  tmc**  'natters ;  and  if  the  tenant  make  choice  of  one  plea  in  bar,  and 
entire  d«.  that  be  found  againft  him,  yet  he  may  refort  to  an  a£lion  of  a 
^*'h^**L  ^^S'^^*^  nature,  and  take  advantage  of  any  other  matter. 

true,  that  iifue  muft  be  taken  upon  a  finglr  point ;  yet  it  i^  not  n?ceflary  that  fuch  fingle  point  IbooU 
coo6ft  only  of  a  fingle  fa£k.  For  in(^ance,  the  point  of  the  plea  may  be,  that  the  defendant  is  entitled 
to  conmon :  butcoeftablini  this  point  fereral  fa^ts  may  be  neceifary,  a&,  tluu  the  cattle  with  which  be  it 
to  ufe  the  cooDinon  muft  be  his  own  cattle,  mult  be  levant  and  couchant.  Sec.     Robinfon  ▼.  R<yley» 

1  Burr.  316*1 (a)  Bot,  where  the  defendant  pleaded  ten  outlawries  on  mefne  procefs  in  difaUityy  to 

which  the  plaintiff  demurred  for  dnplicity,  it  was  held,  chat  the  plea  was  naught  {  and  the  d(«er6tj 
between  a  plea  in  bar  aod  abatement  as  10  dviplicity  being  urged,  it  was  anfwered  b>  the  court,  that  there 
was  a  difference  between  a  plea  of  an  outlawry  in  difabilitj  and  other  pleas  in  abatement ;  aod  that  thk 
plea  was  ill  for  duplicity,  becaufe  the  plaintiff  is  difabled  as  well  by  one  outlawry  as  by  all  the  other  nioe^ 
to  which  fevcnU  aofwers  are  required.    Carth.  8,9. 

5  H«  7*  7«  The  reafons  why  duplicity  in  pleading  is  a  fault  are,  that  tl^ 
Doa.  pL  party  being  efie£lually  barred  by  one  fingle  point,  it  is  unneceflarj 
Fk>w.  194*  ^^^  vexatious  to  put  him  upon  jitigating  any  other;  and  though 
Ydy.  13.  he  might  take  ifTue  on  any  one  point,  yet  mull  he  be  at  a  lofs 
K^Rcp.  ^hj^^h  the  material  point  is,  fo  as  to  traverfe  the  fame,  and  thereby 
yait«47.S.  put  an  end  to  the  caufe  i  whereas  the  party  pleading  fuch  douUe 

matter  mud  be  prefumed  conufant  of  his  own  ftxeiigth^  and 
therefore  ought  to  put  his  defence  pn  that  fingle  ppint,  which 
will  put  an  end  to  it.  Befides,  the  jury  ought  not  to  be  charged 
with  multiplicity  of  things,  when  finding  any  one  of  them 
contrary  to  their  evidence  lays  them  liable  to  the  feverity  of  an 
attaint. 
yidtunda  Alfo,  from  the  expence  and  vexatioufnefs  tttefiding  it,  a  perion 
p^^!in^^°    is  no  more  allowed  to  plead  and  .demur  to  the  fame  fa^,  than  be 

6  vidi  *  is  to  plead  double  ;  for  the  duplicky  herein  draws  the  matter  to  a 
1 1  Co.  51.    diiFcrent  ex^me^,  fioce  the  dem^rrer  is  to  be  tried  by  ^e  couft» 

and  the  fa£l  by  a  jury. 

«Veht.2i2.  So,  where  one  confeiTes  and  avoids,  and  likewife  trayerfes 

ci^Eat?'*'  the  fame  poiwt,'  this  is.  in  nature  pf  a  double  plea,  and  theitfbxe 

J04.  naught. 

%  ftoU.  .  But,:tbough  duplicity  in  pka4iog  be  a  fadlt,  jet  muft  the  faine 

Luiw^^**  be  taken  advantage  of  on  a  fpecial  demuraer,  that  is,  xhc  party 

LMod.^5x.  tn\xii  (hew  wherein  the  doublenefs  confiAs  ;  and  it  is  not  fufficieat 

s.  Raym.  to  demur  quia  duplex  &  caret  formd,  &c.,  but  he  muft  lay  his  finger  ; 

c^b  65.     ^^  ^^  ^^^y  P®i*^t  ^^21^  w  fo. 

Poph.  113.    Ler.  76.    Salk.  119.  pi.  5.     «  Ld.  Raym*  798«    a  Salk.  678.  pi  5*    7  Mgd.  71.  ^  ' 
«i^r  title' Dcanuier  oare  ^irthofj^w  t9  Uiiafutpofe. 
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tf  a  pltfa  is  pleaded  which  is  doubk,  and  the  adrerfe  party  de-  iVcnt  27»» 
ittitrs  not  for  the  doublenefs,  he  is  obliged  to  anfwer  both  parts. 

It,  What  (hall  be  faid  Duplicity  in  Pleading. 

,  In  trefpafs  for  aflault  and  battery,  defendant  juftifies  by  a  fHolli*  SM.  17 j. 
1^  manus  impofuk  for  due  corredlion  of  the  defendant  as  his  fer-  p'^L^^'* 
rant,  and  pleads  over,  that  Cnce  that  time  the  plaintiff  exoneravit  G.ove. ' 
fi  relaxavit  (without  {zy'ing  pfr/criptufn)  to  the  defendant  the  faid 
imatter  $  to  this  plea  it  was  demurred  for  doublenefs  fpecially  \ 
»Ud  the  opinion  of  the  court  was,  that  it  was  double ;  for  though  («)  Matter 
the  releafe  be  not  fufficiently  pleaded,   yet  it  is  pleaded  fo  as  oJ'<«'p»«ftf« 
Iflue  may  be  taken  upon  it,  wliich   will  be  expenfive  and  vex-  make"apiai 
Ifttious  to  the  plaintiff:   but,  had  it  been  really  no  plea  at  all,  double. 
or  fuch  a  one  on  which  no  iiTue  could  be  taken,  then,  it  had  jL^*  7-  «*• 
been  only  {a)  furplufage,  and,  confcquently,  could  not  amount  to  i^'l*i  * 
a  double  plea.  *  138.  s.  P« 

In  an  a£llon  of  falfe  imprifonment  the  defendant  juftifies  by  Raym.  5<i, 
.force  of  a  latitat  out  of  J5.  R.  by  force  of  which  he  took  him ;  the  ^^^'  Ij^S* 
plaintiff  replies  that  he  did  it  de  iftjurid  fud  proprid^  &c.  it  was  y.  Walkar/ 
:  moved  that  this  was  naught  after  a  verdi£l,  and  not  helped  ;  but 
'the  court  held  it  well  after  a  verdifl,  but  that  upon  a  demurrer  {h)  Fortliif 
it  would  be  naught,  as  being  multifarious,  jumbling  (3)  matters  of  '*^^  ^^* 
record  and  matters  of  faft  together,  and  putting  both  into  the  JJf^t,  ^^ 
mouths  of  the  lay  gents.  Sid.  314. 

In  debt  on  an  obligation  the  defendant  pleaded,  it  was  on  con-  5H.  7.  7* 
iGtion  that  he  ftood  to  the  award  of  certain  perfons,  fo  that  it  f ^'po^t* 
irere  delivered  in  writing,  and  faid  that  no  award  was  made  or  pi.  136.  * 
delivered  in  writing  *,  and  this  plea  was  hel  J  naught  for  duplicity, 
lor  the  award  might  be  made  in  one  county,  and  might  be  de- 
•livered  in  another,  and  fo  the  fame  jury  not  proper  judges  of  both 
tbefc  fafts. 

In  debt  upon  an  obligation,  if  the  defendant  fays  that  the  obli- '  Pl«w.  140. 
gation  was  made  by  durefs  of  imprifonment,  and  by  menace  of  g^f  j^'^ 
imprifonment,  this  is  a  double  plea.  executor 

fiati  admhnjfravitp  ami  fo  riens  in  malta^  this  is  not  double,  being  ooly  an  loferenee  necefTarily  foUowtny 
from  his  plea,  i  H.  7.  z  5.  18  H.  S.  4.  Dyer,  243.-111  dedt  for  rent  nih^  dtha  and  lAbU  hahuk  m 
UnauKtis  held  to  be  double  and  repugnant,     yidt  4  Mod.  254. 

In  a  fcire  facias  on  a  fine,  as  heir  to  two  parceners,  the  tenant  Co. 01.304^ 
pleaded  in  bar  a  fine  levied  by  the  two  parceners  with  warranty,  ^°*^'  *5- 
and  he  relied  on  the  warranty  ;  and  that  plea  was  held  double,  and 
he  forced  to  rely  on  the  warranty  of  one. 

So,  if  one  have  divers  warranties,  and  they  fall  by  defcent  on  ^q.Ui.'^o^ 
one  perfon,  heir  to  both,  yet  he  muft  be  vouched  as  heir  to  one  ^^^*  *^ 
only ;  for  as  to  the  demandant,  the  voucher  is  a  kind  of  plea  in 
bar,  and  ought  to  be  Cngle  ;  for  the  demandant  may  counterplead 
the  poffeflion  of  the  vouchee  and  his  ancedors,  which  he  cannot 
do  if  they  be  divers ;  and  as  to  tae  vouchee,  the  voucher  is  a 
kind  of  demand  or  fuit,  and  ought  to  be  fingle ;  for  the  vouchee 
laay  counterplead  the  tien|  which  he  cannot  do  if  they  be  divers^ 

5  In 
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aVcnt.  19S.      In  debt  on  a  penal  bill  of  7  /.  for  th^  payment  of  10  {hHEngs  at 

V*i.     2    ^^^  ^^y  ^"^  '^  (hillings  at  another,  and  fo  till  the  whole  was  paidi 

^^  '  the  plaintiff  affigns  the  breach,  that  the  defendant  did  not  payoa 

the  faid  feveral  days,  (5fc.,  the  defendant  pleads  an  infuffiaeat 

plea,  the  plaintiff  replies,  and  the  defendant  demurs  generallyt 

in  this  cafe  it  was  held,  that  no  exception  could  be  taken  on 

the  general  demurrer  to  the  declaration  for  the  doublenefs,  bvt 

judgm*ent  (hould  go  againft  the  defendant  for  the  infufficiencj  of 

his  plea* 

ltt*79.  In  covenant  on  a  leafe,  wherein  the  leflee  covenanted  to  pay 

his  rent  yearly  by  equal  portions  at  Michaelmas  and  Lady-daj^  the 

breach  afligned  was,  that  he  did  not  pay  the  rent  due  at  the  afore- 

{aid  feveral  feafts  during  the  term  \  and  though  it  was  obje£led| 

that  the  breach  was  not  well  affigned,  but  ought  to  have  been  ib 

particularly  ;  yet  it  was  refolved  to  be  well  enough,  for  perhaps  it 

was  never  paid  at  any  of  the  days  \  and  this  difl^rs  from  the  cafe 

laft  abovementioned,  for  there,  the  aflignment  of  non-payment  at 

any  one  of  the  days  was  fufficient  to  entitle  him  to  the  penalty  of 

the  bill. 

•StuAd.48,      In  debt  againft  an  executor  who  pleads  feveral  judgments  had 

49*  againft  him,  bfc.  the  plaintiff  replies  to  each  feverally,  that  it  was 

^/AcSaad.  ^*d  by  fraud  to  bar  him  of  his  debt :    The  replication  is  clearly 

iAyr.%%1.     double,  becaufe  if  he  had  avoided  any  one  of  the  judgments  he 

^^^       (hould  have  had  a  general  judgment  acainft  the  defendant,  his  plea 

%  Mod.  36.   being  entire  (^i)  \  yet  m  tins  particular  cafe  this  pleading  is  ai- 

sKeb.  59  X.  lowed,  for  he  may  be  miftaken  in  one ;  and  in  this  cafe  he  has  it 

*M^.'^^f  ^^  ^^*  eledion  to  plead  fraud  to  them  all  feverally,  or  to  any  of 

6  J.  them,  omitting  the  others  5  and  if  payment  of  feveral  obligarioni  . 

Carth.  195.   had  been  alleged,  the  plaintiff  might  traverfc  the  payment  of  each  \ 

•j^M  "    (cvcrally,  or  any  of  them  5  and  though  he  miftake  fomc  of  the  ; 

aoooiaioos     fums  to  Which  he  pleaded  nonfilvit^  yet  it  (hall  not  hurt;  for  it  is 

caie  againft    no  more  than  if  he,  had  faid  nothing  to  them ;  and  in  the  cafe  of  , 

uit  wSch    fcv^''^'  judgments  the  plaintiff  may  reply,  that  one  was  obtained  by 

coodema      fraud,  that  fatisfa£tion  is  acknowledged  on  record  on  anotherj  and 

double         fo  avoid  each  by  a  different  plea. 

tkading{  '  '^ 

ttt  in  thja  cafe  it  hath  fcYeral  times  been  allowed,    i  Stad.  48.    Comb.  444.    Ld«  Rajin*  soj* 
Salk.  298.  pi.  10.    Carth.  419.     la  Mod.' 153. 

flow.  T94.       If  a  man  pleads  two  things  where  he  is  compellable  to  (hew  both, 

Doa.  pi.     ^]^g  j^gg  jjQ^  make  his  plea  double. 
130.  * 

«  LcT.  81.        As,  where  to  a  plea  in  abatement  in  trover  that  another  aftion 

Vent,  436.   depends  by  B.  and  C.  for  the  fame  caufe,  the  plaintiff  replied 

^  that  they  are  both  dead ;   this  replication  is  not  double,  for  be 

muft  fl)ew  the  death  of  both  to  enable  him  to  bring  the  adion 

alone. 
Kciiw.  68.    '    If  there  are  three  in  execution  jointly  at  the  fuit  of  A»  and  all 
^i'*'  **  V    ^^^^P^>  *^  plaintiff  may  declare  for  the  cfcape  of  all,  and  it  will 
l/i/sid.  5"  "^'  ^^  double,  though  the  efcapc  of  any  one  of  them  will  be  (*} 
Skin.  583. '  fufficient  to  entitle  Um  to  the  adion,  , 

Uki  title  Efcape. 
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In  detinue  by  Dame  Audley  the  defendant  pleads,  that  after  Moor,  25. 
ment  of  the  goods  to  him  by  the  plaintiff  (he  married  Lord  J?'  *i"     . 
,  and  that  during  fuch  marriage  the  Lord  AudUy  releafed  to  ley^s  cafe!  * 
all  anions,  t^c.    It  was  obje£ted  that  this  plea  was  double,  Dalif.  30. 
property  in  the  huiband  by  the  intermarriage,  and  a  releafe  by  P^  9*  s»  C. 
but  it  was  refoived  not  double,  becaufe  he  could  not  plead 
|ftc  releafe  without  fhewing  the  marriage* 

3.  Of  pleading  double  by  Leave  of  the  Court. 

This  depends  on  the  ftatute  /^tsf  $  Ann,  c.  16.  for  amendment 
1^  the  law,  by  which  it  is  enabled,  **  That  any  defendant  or  te- 
w  nant  in  any  a£lion  or  fuit,  or  any  plaintiff  in  replevin  in  any 
If*  court  of  record  may,  with  leave  of  the  fame  court,  plead  a$ 
1^  many  feveral  matters  thereto  as  he  ihall  think  neceflary  for  his 
I**  defence ;  and  if  any  fuch  matter  {hall  on  demurrer  joined  be 
'^  judged  infufficient,  cods  (hall  be  given  at  the  difcretion  of  the 
[^  courts  or  if  a  verdi£l  be  found  upon  any  ifTue  in  the  faid  caufe 
*•  for  the  plaintiff  or  demandant,  cods  (hall  alfo  be  given  in  like 
**  manner^  unlcfs  the  judge  who  tried  the  faid  iffue  (hall  certify 
^  that  the  faid  defendant,  or  tenant,  or  plaintiff  in  replevin  had  a 
\^  probable  caufe  to  plead  fuch  matter,  which  upon  the  faid  iffue 
[•'  (hall  be  found  againfl  him." 

In  the  conftruftion  of  this  branch  of  the  ftatute  the  following 
^opinions  have  been  holden  : 

That  a  perfon  cannot  plead  and  demur  to  the  faine  part  of  the  Cafes  inLaw 
-declaration :  alfo,  that  pleading  double  Is  at  the  peril  of  the  pleader;  *^  Equ'tyt 
and  if  the  court  give  him  leave  in  cafes  where  they  have  no  power  ^  &uiuh» 
by  the  zGt  fo  to  do,  the  other  party  may  demur  *.  pr^r  me. 

thod  is  not  to  more  the  court  to  4'>fcharge  che  rule* 

It  is  held,  that  thefe  double  pleas  mufl  be  to  the  plaintiff's  de-  T.  5  c.  a, 
i  daration,   and  that  therefore  the  defendant  cannot  rejoin  two  fe-  *^,^'  ^' 
feral  matters  to  the  plamtifr  s  replication.  ivcs.  »str, 

\  90S.  S.  C.-*Whether  to  a  writ  of  error  to  reverfe  a  common  recovery  the  de/endant  may  plead  4oubie. 
\  Caies  in  Law  and  Equity^  326* .  Dubitatur, 

\    It  was  moved,  that  an  executor  being  llkewife  heir  at  law  might  T.  i  G.  x. 
jliaveleave  to  plead  double,  viz.  folvit  ad  dUm,  and  riens  per  de*  ^f-^' 
\penty  to  an  action  or  debt  upon  a  bond ;  but  the  court  refuied  the  v.  warren. 
!  motion,  without  an  aiEdavit  that  he  had  riens  per  defcent,  and  faid,  t  The  com- 
I  that  there  is  the  fame  law  in  cafe  of  an  adminiflrator,  who  fliall  ^^^^^ 
I  not  be  allowed  to  plead //pi7f  adminiftravity  and  no  affets,  without  nyira-vity^i 
\  affidavit  f .  "^*  ^^^^» 

\  includes  an 

I  dicgation  that  the  defendant  hath  not,  nor  at  the  commencement  of  the  foit  had,  any  a0eei>  and  the 
Irhole  make»  bat  one  plea,  and  ia  not  double. 

I 

So,  in  covenant  for  non-payment  of  rent,  as  aQignee  of  feveral  H.  7  G.  2. 
:  terms,  the  plaintiff  fet  out  his  title  under  feveral  deeds,  and  the  ^^^'  ^^ 
\  defendant  moved  to  plead  eight  pleas ;  but,  becaufe  he  had  not  an  peert  ▼•    ; 
I  affidavit  to  prove  them  material  to  the  merits  of  the  caufe,  the  mo-  Whale. 
I  tioa  wa«  denied.    Aod  here  the  court  obferved^  tha^  this  ftatute 

was 
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ttras  tlot  (ieitghed  to  piit  the  plaintiffs  Under  unneceflaiy  difficul* 
ties  in  proving  iflues  foreign  to  the  merits  of  the  matter  in  qu^  * 
tion :  add  though  they  are  to  allow  anjr  perfon  that  afks  the  £>< 
¥our  of  pleading  double,  to  ufe  the  benefit  of  the  ^&,  yet  aretbef 
to  fee  the  defign  of  it  is  not  abufed  in  multiplying  fruitlefs  add  \ 
impertinent  iflues. 

It  hath  been  frequently  infifted  upon,  that  a  defendant  ooold 
not  within  this  .a£t  plead  contradi£tory  and  inconfiftent  pleas ;  as 
ifon  ajuff^fit  and  the  ftatute  of  limitations,  isfc*  But  the  cout 
obferving,  that  if  the  benefit  of  the  ftatute  was  to  be  confined  to 
fuch  pleas  as  are  confiftent,  it  would  hardly  be  poffible  to  plead  t 
fpccial  plea  and  a  general  ifTue,  the  one  alwajrs  denying  the  chafge^ 
the  other  generally  confeffing  and  avoiding  it ;  and  as  the  ftatute 
itfelf  makes  no  diftinftion  herein,  hence  it  hath  been  held^ 
fi.  S  G.  I*       That  in  debt  for  rent  the  defendant  may  plead  a  tender  and 

lnB.R.         ^i£lion. 
Cary  V* 

Jenkins,    i  Str.  49$.  S.  C. 

liaacand  Sir  So,  an  a£^io!i  upon  articIcs  under  hand  and  feal  relatine  to  Souths 
William  5^^  ftock,  defendant  had  leave  to  plead  non  efi  faHum^  mn  Muhtg 
^OKC*         ^^  ^^^'^  notitiam  fecundum  the  provifo  in  the  deed,  and  that  th6 

deed  was  not  regiftered. 
M*  2  o.  s.      So,  not  guilty  znAfon  ajfault  demefne  was  pleaded  by  leave  of  the 
^  ?■  ^'      court  *. 

Smith  V. 

Smallwood*        *  And  is  now  the  common  pra£l!cej  withoat  exception. 

T.  3  G.  2.  So,  in  debt  Upon  a  bond»  the  defendant  was  permitted  to  plead 
*•  ?.•  ?•       non  eftfoBum  and  bankruptcy. 

^.  Atkinibn,  %  Str.  87 1.  S.  C.  and  M.  S  Q.  2.  S.  P.  between  Phillips  and  Wood.    %Str«  1 000.  S. C» 

H.  4  G.  2p       In  an  a£tion  on  the  cafe  againft  the  poft-mafter-general^  it 
^  ^^*       allowed  him  to  plead  non  culp.  Isfnon  culp.  infra  fex  annor. 

Cacteret,  s  Str.  889.  S.  C.    Fitzgib.  189.  S.  C.    Barnard.  K.  B.  407.  S.C. 

T.  s  G.  X.  In  trefpafs  the  defendant  had  leare  to  plead  a  licence  and  juftiff 
gj^'  ^'  the  cutting  down  fothe  boughs,  becaufe  they  hung  over  his  gap^ 
iforgaj'  dens;  though  it  was  objeSed,  that  thefe  pleas  were  inconCftenU 
the.  licence  being  a  tacit  or  implied  acknowledgment,  that  he  ha€ 
no  right  to  cut  the  boughs,  whereas  the  juftification  aflert?  one. 
T.  s  G  2.  In  debt  upon  a  bond  given  by  a  woman,  conditioned  that  (he 
In  B.  R.  fliould  marry  the  plaintiff,  if  he  requeued,  within  ten  days  aftef 
j^^^2  St^'  ^^'  return  from  fea,  leave  was  given  to  plead  non  tfifaSvm,  and; 
908.  S.C    that  flie  was  never  requefted. 

M.  6  G.  a.       In  debt  for  rent  upon  a  parol  demife,  defendant  had  kifre  ttf  I 
^^:  ?"*       plead  nil  babuit  in  tenementis  isf  non  dimi/it»  J 

Bjrgrovc.  I 

ACadeiian         [A  defendant  fhall  not  be  allowed  to  plead  noH  a/Jhmpfif,  or  md' 
T.  Hm^ard,    ^JaBum^  to  the  whole  declaration,  and  a  tender  as  to  part  ;  for 

1'^!Ta.    ^"^  ^^  ^^^^  P^^^^  8^^*  ^o  ^^"y  ^^^^  ^^  plaintiff  had  any  caofe  of! 
lenkins  ▼!    a£tion,  and  the  other  partially  admits  it.  I 

idwards,  5  Term  Rep  97.  J 

Kcichel! 
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Neither  fliall  he  be  allowed  to  plead  feveral  matters,  v^hich  ^Anderfon ». 
ttquire  different  trials,  as,  in  dower,  ne  unques  accouple  en  loyal  ma-^  Awjerfon, 
\inmoniey  and  a  mortgage,  or  ne  vnques  fejfie  que  doiver  ;  for  the  firft  i,^l  ^* 
fttatter  is  triable  by  the  bifhop,  and  the  others  by  a  jury ;  and  if  HiUer  v. 
the  former  be  found  againft  the  defendant,  the  judge  cannot  cer-  ^'*^^^""> 
tify,  that  he  had  a  probable  caufe  of  pleading  it.  Robinr?! 

CrutchUy,  aWilf.  ii8.  %tmh,  amtr, 

•  This  ilatute  of  the  4  feT  5  Ann.  does  not  extend  to  any  aftion,  or  Mt>rgan  t. 
iiaformation,  upon  a  penal  ftatute.]  Lockup, 

inandtv.  262.  %  Str.  1044.  S.  C.    Law  v.  Crowther,  2  Wilf.  21.    Lookup  V.Frederick,  faroes,  365. 
iBeyrick  ?,  Foiter,  4  Term  Rep.  701, 

(L)  Departure  in  Pleading. 

i  A  Departure  in  ^pleading  is,  when  the  fecond  plea  contains  mat-  2  E.4. 12. 
tcr  not  {a)  purfuant  to  the  former,  and    which  does   not  ^*°^'.  ^^^' 
[fortify  the  fame  5  and  when  the  rejoinder  contains  matter  fubfe-  Doa/pL^** 
[ficnt  to.the  bar,  and  not  fortifying  the  fame,  this  is  regularly  a  119- 
Warture.  (')  ^"^' 

where  a  roan 
Iliads  any  thing  which  he  could  not  have  ihewed  at  firft,  it  (hall  never  be  reckoned  a  departure  :  To, 
p4iere  be  fortifies  it  in  the  faaie  manner  that  he  pleaded  it ;  but,  if  he  fortJiies  it  in  another  manner^  as, 
[1;  afpecial  cuftonij  it  will  be  a  departuie.  For  this  vide  Yelv.  14.  Dyer,  253.  Style^  260*  Jon.  262* 
'Lcoo.  156.'   2  Leon.  199.     3  Leon.  3.  203.   .Cro.  Car.  257.     Finch,  392. 

.   In  an  ailife  the  tenant  pleads  a  defcent  from  his  father,  and  gives  l>o^*  pi* 
colour,  the  demandant  entitles  himfclf  by  a  feoflFment  from  the  p*^^ 
tenant  himfelf,  the  tenant  cannot  fay  that  the  feofFment  was  on  ' 
condition,  and   (hew  the  condition  broken  ;  for  that  were  a  de- 
pffture,  as  containing  new  matter,  and  fubfequent  to  the  matter 
of  his  bar;  but  in  affife,  if  the  tenant  plead  in  bar,  that  J.  £•  was 
Itifed,  and  enfeoffed  him  ;  the  plaintiff  fhews,  that  he  himfelf  was 
fcifcd  in  fee  till  J.  S.  diffeifed  him,  who  enfeoffed  the  tenant ;  the 
int  may  plead  a  releafe  of  the  plaintiff' to  J.  5.,  for  this  fortifies 
bar. 

If  a  man  plead  an  effate  generally,  as,  a  feoffment*  in  fee,  he,  Co.Lit.304* 
thout  a  departure,  cannot  maintain  it  in  his  fecond  plea  by 
ttter  tantamount ;  as,  by  a  diffcifin  and  releafe,  or  l^y  a  leafe  and 
cafe,  or  a  gift  in  tail  and  a  recovery  in  value  j  nor,  when  a  man 
ads  an  effate  made  by  the  common  law,  can  he  make  it  good  by  • 
a£l  of  parliament  in  his  fecond  plea. 

So,  when  a  matter  is-  pleaded  as  at  common  law,  he  cannot  Ler.  81. 
Maintain  it  in  his  replication  by  cuftom ;  as,  in  covenant  on  an  ^^^-  37^- 
pndcnture  of  apprenticefliip   to   ferve   feven   years,  and  breach  *^*^*** 
*gned,  that  he  did  not  ferve,  isfc^  the  defendant  pleads  infancy  ; 
«  plamtifl^  replies  the  cuftom  of  London;  and  adjudged  a  de-  ' 
rturc. 

Nor  can  a£^ion  at  common  law  be  made  good  in  the  replicatipn  3  Leir.  4S» 
ftatute;  as, *in  trefpafs  for  taking  his  beafts,  the  defendant 
ifies  as  damage-feafant ;  the  plaintiff"  replies  he  drove  them  out 
the  county  ;  and  adjudged  a  departure  ;  for  driving  out  of  the 
YWmV,  G  g  county 


N 


ctmDiyr  tv»s  not  pvokibited  by  the  ooMmon  law,  but  by  the  ftsMtC 
of  Jf^r/4  (52  H.  3.)  atad  1  e5?  2  Pi».  (sr  ^.  A  12. 
Ler.  8x.  Bu^  if  one  phads  a  ftatuM,.  the  other  lays  it  is  repeated^  he 

niay  reply  that  it  is  revived  by  anolhtfr ;  for  tlus  fertifiet  the  fivft 

nKOtcc. 
Co.  tit.  If  a  man  pleads  performance  of  covenantss,  the  plaintiff  replies, 

394*  *r        he  did  not  do  fach  an.aft  according  to  the  covenant  j  the  defend* 
ant  faysy  he  ofitued  to  do  it)  and  he  refufed ;  this  is  a  departure,  it 
being  one  thing  to  do  a  things  and  another,  that  he  oftred  to  6m 
it.  but  hjc  refufed. 
Vent.  ut.        Debt  againft  a  clerk  upon  an  obligation  conditioned  to  peifuim 
ate?«5.      covenants,  one  of  whicK  was  to  account  for  all  money  he  (hould 
receive  ^  the  defendant  pleads  performjaince.;  the  plaintiff  replies, 
that  fuch  a  day  fuch  a  fum  came  to  his  handSf  which  he  had  not 
accounted  for/;  the  defendant  rejoins,  that,  he  accounted  moda 
fe^uentty  viz,  that  thieves  broke  into  the  counting-houfe  and  ftole 
it)  and  that  he  acquainted  the  plaintiff,  V  hoc  paratus  efi^  &c« 
And  on  demurrer  it  was  refolved,  that  the  rejoinder  was  no  de- 
parture>  fpr  though  it  contained  new  matteri  yet  it  was  purfoant 
to  the  former;  for  (hewing  that  he  was  robbed,  amounted  to 
giving  an  Account,    ^dlj^  That  the  rejoinder,  though  an  exprefii 
a^ffirmativei  v/z.,  that  he  did  account,  in  contradiction  to  what  was . 
faid  in  the. replica tion,  mi%,  that  he  did  not  account,  was  yet  good 
yfixxix  an  averment,  without  concluding  to  the  country  ;  for  new  , 
tnatter  being  alleged  in  the  rejoinder,  the  plaintiff  ought  to  have 
liberty  to  come  in  with  a  fur-rejoinder  and  anfwer  it,  vol.  by  tsa* 
verfing  the  robbery, 
0  ter.  67.        Debt  on  an  obligation  for  performance  of  covenants,  one  of 
v4)ich  was,  to  return  certain  goods  from  i).,  the  defendant  pleads 
pf rforpfiance ;  the  plaintiff  affigns  a  breach  in  not  returning  fuch 
gpods ;  the  defendant  rejoins  he  had  no  order ;  and  held  a  de- 
parture, for  there  was  no  mention  of  order  in  the  covenant  i  but, 
^  itifeems,  had  the  covenant  been  to  return  them  on  orders  tlie  pka 
had  been  good  ;  for  tlien  the  covenant  was  not  to  be  performed 
without  order,  and  performavit  omnia  may  be  taken,  that  he  per* 
fornied  all  that  he  ought  to  perform,  he  not  having  orders, 
lev*  S5.         .  In  debt  upon  an  obligation  for  performance  of  an  awards  the 
217.  133.     defendant  pleads  no  award  ;  the  plaintiff  replies^  and  (hews   the 
Kfod.  2S9«    award  and  breach ;  if  the  defendant  rejoin,  and  ihew  that   it  is 
Roberts  ?.    void,  either  becaufe  that  there  was  an  award  of  mutual  releafes  to 
Marriuc.       ^j^^  ^j^^^  ^f  ^j^^  award,  or  that  the  award  was  all  on  one  fide,  or 
that  it  was  not  made  of  all  matters  fubmitted,  and  whereof  the 
arbitrators  had  notice,  or  the  like,  in  all  fuch  cafes  the  rejoinder 
is,  a  departure ;  for  no  award  pleaded  is  no  award  at  all,  either  in 
fa£l  or  in  law,  which  is  not  to  be  maintained  by  {hewing  the 
award  to  be  void,  but  he  (hould  at  iirit  plead  the  award,  and  alfo 
the  matter  whereby  it  was  void. 
3  Lev,  139.      In  debt  for  not  performing  an  award,  the  defendant  pleads  no 
^**  asvard,  the  plaintiff  replies,  and  (hews  one,  but  does  not  fiu 

where  it  wus  made ;  the  defendant  demurs ;  and  refolved 


^  6Mit<l  not  be  obje6ked  sifter  n6  awanf  plea(fed|  tot  that  ^htc  a 
departure.  .^  .  ^ 

In  debt  oh  a'bondi  conditioned  to  fare  r  ^arifli  harmless  con-  iSaupd^o; 
cemmg  a  baftard-child  iftrhich  the  obligor  was  forced  to  father,  he  fi^^^* 
pleads  nm  damnificat,i  they  reply,  that  the  child  was  ready  to  xiCeh^il^ 
fbnre,  and  that  therefoi^  they  put  it  outto'tfarfe,  which  coft  them  ^19. . 
4/.,  defendant  rejoins,  that  he  was  ready  to  repay  the  money  and  ^'ood^*!: 
fare  the  p^rifli  harmlefs  :   Upon  this  they  demurred,  and  had*  ^'      t 
judgment,  becaufe  the  rejoinder  is  a  departure  ;  for  the  defendant 
ought  to  hare  taken  liTue  upon  the  child's  being  ready  to  ftarre ;  if 
the  plaintifis  had  once  being  at  any  expence  about  the  child, 
and  were  thereupon  aftually  damnified,  the  defendant  being 
ready  to  repay  the  money  will  not  fare  the  condition  of  the 
bond. 

In  debt  on  a  bond  for  performance  of  an  award  the  defendant  a  Sand.  1S94 
pleads  no  award  ;  the  plaintiff  replies  and  ihews  it,  and  the  ^^^  '^* 
uitach;  the  defendant  pleads,  that  it  was  not  tendered:  this  is  a 
departure ;  for  though  both  be  neceffary  by  the  condition  of  the 
bond  to  charge  the  defendant,  viz.  that  ,an  award  be  made,  and 
that  it  be  alfo  tendered,  yet  he  ought  to  rely  on  either  one  or 
other,  either  being  fufficient  to  bar  the  plaintiff*  1  then,  when  he 
choofes  one  in  his  plea,  viz,  that  no  award  was  made,  he  cannot 
after  waire  that  in  his  rejoinder,  and  hare  recourfe  to  the  other^ 
vis.  that  the  award  was  not  tendered. 

In  trefpafs  for  breaking  his  houfe  and  carrying  away  his  goods*  Saik.  itu 
the  defendant  juftified  as  a  diftrefs  daniage*feafant ;  the  plaintiff  ^  ^  ^^^ 
replied,  that  after  the  diftrefs,  viz.  the  iame  day,  the  defendant  y.  SmidL 
conrerted  them  to  his  own  ufe ;  and  on  dlbmurrer  the  replication 
was  held  no  departure ;  for  he  who  abufes  a  diftrefs  is  a  trefpaffer 
niintti^,  and  the  converting  is  a  trefpafs  or  trover,  at  ele£iion^ 
and  the  bringing  trefpafs  determines  his  election,  and  the  niatter 
in  the  replication  makes  good  that  ele£^ion  ;  for  it  prores  it  a 
trefpafs  as  well  as  trover. 

In  corenant  for  further  affuranccs,  Vc^,  the  defendant  by  pro-  Dyer,  %ii 
teftation  fays,  that  the  plaintiff's  counfel  did  not  advife,  ^c.f  and  **:-  ^^^ 
for  plea  faith,  that  he  was  not  required ;  the  plaintiff  replies,  that  ^  *  '*^* 
J*  8.  his  counfel,  advifed  a  releafe,  and  that  he  required  tl^e 
defendant  to  feal  it,  which  he  refufed ;  the  defendant  rejoins,  that 
he  did  not  refufe ;  this  is  a  departure. 

The  defendant  pleads  in  bar  a  leafe  for  fifty  years  made  by  a  Dyer,  tos; 
corporation,  and  after  in  the  rejoinder  pleads  the  prorifo  in  the  ^^'  ?*• 
ftatute  31  A  8.  f.  13.  which  makes  fuch  leafesgood  for  ai  years  j 
it  was  held,  that  the  pleading  the  provifo  was  a  departure,  as  not 
enforcing  that  which  went  before  in  the  ban 

If  it  be  pleaded,  that  the  parties  to  a  fine  nihil  hat^erunt,  which  Dyer,  %^tl 
h  denied,  and  the  defendant  rejoin,  that  the  party  had  only  a  ufe  ^^  ^ 
in  the  land ;  this  is  a  departure. 

If  in  bar  to  an  aftion  on  a  bond,  conditioned  to  fare  tKe  plain-  Sand.  it% 
tiffharmlcfs,  the  defendant  pleads,  that  he  did  fare  harmlefs  1  and  h^*  '94n 
{be  plaintiff  in  bis  replication,  (hew^  a  damnification }  to  which 

Gg3i  '        Itlif 


45^  Plit^  ttnn  l^lea^lnstf. 

the  defendant  rejoins^  that  he  had  not  notice  theitof  ( thU  rejoin* 

der  is  ^  departure. 
^  Mod.  115.  If  a  man  lay  a  day  in  his  declatation  that  is  not  materialy  and 
^  Hoity  ^}^^  defendant  oy  his  plea  make  it  material,  and  then  the  plaintiff 
[(«)  Thit  in  his  replication  vary  from  the  day  in  the  declaration^  it  will  be 
firt  of  the  a  departure  {a):  otherwife,  {b)  if  the  day  had  not  been  material  by 
il.ei.xtu     thcplea.  .... 

nothing  more  than  a  loofe  JUlum  of  my  Lord  Holt,  and  it  contndi6led  by  tiotboritjei*  For«  if  the  tHne 
laid  in  the  declaration  is  immaterial)  there,  though  it  beconaits  material  by  the  defendant's  plea,  yet  ibt 
plaintiff  in  his  replication  may  depart  from  it ;  as,  in  trefpafs,  Co.  Lit  282*  a.  b«  i  Salk.  222.  2  lA. 
Raym.  ioi$.>  or  trover,  Cro.  Car.  24.5.  333*  i  Salk*  222.,  or  upon  a  general  indehiutus  t^iatffiit 
I  Mr.  22.  2  Str.  806.  T  Lev.  iiQ.  i  Keb.  ,<;66*  578.  10  Mod.  251.  Fort*  175.9  where  the  tunc 
becomes  material  by  ihe  defendant's  plei  of  a  releafe,  tender,  or  the  flatute  of  iimiutions,  &g.  And  in 
anions  for  a  tranfitory  trerpafi,  where  the  defendant  pleads  a  local  juftiiicatioiiy  the  ^aintiff,  in  hh  re. 
plication,  may  vary  from  the  place  laid  in  the  declaration,  i  Ld.  Rayn.  i2o*]  {Jtf)  For  this  vide  CM. 
Car.  2x9.    2  Mod.  31.    i  Salk.  222.   3  Lev.  348.   title  Traverfe.  And  thai  a  departare  ia  focfa 

<^itiiy  be  cured  by  pleading  over  and  verdict.   Lev.  iso.    Raym*  86*   K.eb.  566. 

Carti).  30^.       To  dn  information  exhibited  againft  the  defendant,  for  not 
The  King     taking  upon  him  the  office  of  IherifF  of  Nomvichy  the  defendant 
Ld.  Raym.*  pleaded  thc  ftatute  of  13  Car.  2.  (Jl.  2.  r.  i.  §  12-)  by  which  it  is 
S9.  4  Mod.  enacted,  that  a  perfon  eledled  into  any  office  in  a  corporation  (ball 
167.*   f*n  *  ^^  ^^^^  *'  within  one  year  before  hath  taken  the   facrament 
Skin.  574*    according  to  the  church  of  England^  elfe  the  ele£tion  fliall  be  void, 
and  averred^  that  he   had  not  taken  the  facrament,  l^^c,    at  any 
time  within  one  year  next  before  the  ele£tion  of  him  to  be  iherifT, 
fcfr.,  wherefore  the  ele£tion  was  void:  the   Attorney-General 
replied,  and  fet  forth  that  part  of  the  a£):  of  uniformity,  by  which 
every  perfon  is  obliged  to  take  the  facrament  three  times  a  year 
according  to  the  liturgy,  f^c.  The  defendant  rejoined,  and  fet  forth 
the  a£t  of  parliament  for  tolerating  diflenters  \  to  which  there  vhii 
a  demurrer ',  and  it  was  held,  that  the  defendant's  rejoinder  was  a 
departure  from  his  plea. 
Mich.  In  debt  upon  a  bond,  conditioned  to  indemnify  the  plaintiff    \ 

P  p*  I*       fr<>in  ^U  tonnage  of  certain  coals  bought  of  the  defendant  due  to 
Owoi  v*.       ^*  ^'9  ^^^  defendant  pleaded  mn  damntficat.s  to  which  the  plain-    | 
Reynolds,     tiff  replied,  that  for  5  /.  for  tonnage  of  coals  bought  of  tlie  defend*    1 

nwd?  K.?B    ^"^  *^^  ^*7  ^^  *^^  ^*^^  ^^  ^^^  bond,  his  barge  was  diftrained,  and    I 

^2*    *   '  that  the  defendant  had  not  paid  the  faid  5/.:  the  defendant  re-    i 

joined,  tliat  no  tonnage  was  due  for  the~  coals  \  to  which  the    I 

plaintiff  demurred,  fuppofing  the  rejoinder  to  be  a  departure  from    \ 

the  plea ;  for  the  defendant  having  pleaded  generally,  that  the 

Elaintiff  was  not  damnified,  and  the  jplaintiff  having  afligned  a 
reach,  the  matter  of  the  rejoinder  is  only  by  way  of  excufe^  con- 
feffmg  and  avoiding  the  breach,  which  ought  to  have  been  done 
at  firft,  and  not  after  a  general  plea  of  indemnity  j  for  rejoinders, 
it  was  infilled,  fliould  ilrengthen  thc  bar,  whereas  this  is  a  plain   i 
retraftion  of 'the  plea,  that  denying  the  plaintiff  has  fuffered  any  . 
damage,  thisxonfeffing  and  excufing  it.     On  thc  other  fide  it  was  * 
infifted,  that  it  was  not  neceffary  for  the  defendant  to  fet  out  all 
his  cafe  at  firft ;  and  it  fuffices,  that  his  bar  is  fupported  and 

itrengthened  by  his  rejomder^  whicl^  it  was  urged  had  been  done 

* 


in  this  cafe;  for  the  plea  being  only  to  enforce  the  plahitifFto 
aiSgn  a  breach^  the  defendant  maj  come  afterwards  and'fliew  the 
breach  ailigned  is  not  within  the  meaning  of  the  condition ;  as, 
herci  the  condition  is  to  fave  the  plaintififharmlefs  from  all  ton- 
nage due  to  If^,  j8.|  plaintiff  replies,  his  barge  was  diftrained  for 
tonnage,  but  does  not  aver  it  was  due ;  then  the  defendant  rejoins, 
there  was  no  tonnage  due,  which  being  confefled  by  the  demur- 
ter,  it  is  certain  the  plaintifF  could  not  be  prejudiced  within  tho 
tenor  of  the  condition,  by  which  the  defendant  is  obliged  only  to 
indemnify  the  plaintiff  againft  fuch  tonnage,  fo  the  plea  is  direfily 
confirmed  by  the  rejoinder ;  and  of  this  opinion  was  the  court. 
Another  point  was  made  in  this  cafe  by  defendant's  counfel,  vi>« 
admitting  there  was  a  departure,  yet,  if.  the  plaintiff  has  afliened  -  * 
ibr  a  breach  of  the  condition  what  is  really  no  breach,  whereby  it 
appears  he  has  no  caufe  of  a£lion,  judgment  fhall  be  entered  for 
the  defendant ;  a3,  in  this  cafe,  plaintiff  has  inftanc^d  a  diftrefs.of 
his  barge  for  tonnage  of  coals  bought  of  the  defendant  the  day  of 
the  date  of  the  bond|  and  has  not  afcertained  what  the  coals  were, 
.fo  that  they  do  not  appear  to  be  the  fame  coals  as  are  mentioned 
b  the  condition,  which  the  court  cannot  intend,  though  they  are . 
hid  to  be  bought  upon  the  day  of  the  date  of  the  condition ;  for 
he  might  buy  other  coals  for  what  appears  to  the  contrary  \  and  of 
this  opinion  alfo  was  the  court, 

(M)  Repleader :  And  herein, 

I.  Of  the  Nature  of  a  Repleader,  and  Manlier  of  awarding  it. 

\17H£N  iffiie  is  joined  on  an  immaterial  ^point,  or  fuch  a  point  *i  H.  6.  i9. 

as  after  trial  thereof  the  court  cannot  give  judgment,  as  ^^*  P^* 
^ng  bnpertinent  or  uncertain,  and  not  determining  the  right  (a),  |  And.  $,  7. 
the' court  regularly  awards  a  repleader,  or  gived  (t)  judgment  quod  24.5. 
pQ^es  replacitent;  in  which  cafe  the  parties  muft  begin  again  at  sJuT'cVo^' 
r  the  iirft  fault  which  occafioned  the  immaterial  iffue.     And  herein  %  Lutw* 
tthath  been  held,  that,  (r)if  the  declaration  be  ill,  the  bar  ill,  '6x2. 
^d  the ' replication  ill,  the  parties  muft  begin  de  novo;  but,  if  the  ^^^'^J 
har  be  good,  and  the  replication  ill,  at  the  replication }  and,  if  the  riaiicy  of 
.bar  and  replication  be  both  bad,  and  the  repleader  is  awarded,  it  tbefcword*, 
auft  be  as  to  both.  «""^''':i 

••  mtmng  the 

,  'W^  •*'  /oTy  1/  the  court  fee,  that  by  the  vttdi€t,  as  found,  fubftantial  juftice  hath  been  done,  or,  if 

'  tDcy  fee  that  the  ptrty^s  cafe  itfelf, cannot  be  amended,  or  would  be  at  all  materials  if  put  in  any  ihape 

'  ^™^^>  in  neither  of  thefe  cafes  (hall  there  be  a  repleader*     For  in  no  caHr  wilt  a  repleader  be  awarded, 

">t  where  complete  jufticc  may  be  anfivered.    FiJt  Rex  v.  Philips,  z  Burr.  29a. '  Rex  v.  PhMps, 

lStr,394«    Symmeri  Y..RegeiB,  Cowp»  510.     Taylor  v*  Whitehead,  Dougl  740.]     (^)  Thejudg* 

I  '^(  to  replead  was,  fnia  vUetur  turUf  quod  fladtum  praedi£fum  et  txttum  Juperinde  junSitm  tf  mtnuijuf* 

>'/^aj  hUgf^  Ueo  Jiffum  eft  partibut  qtfd  rephuitent :  and  it  was  objeded,  that  it  was  not  any  judgment, 

I  Mttbat  it  ou^ht  \o  have  been  ideo  confderatmm  efi^  &c.     But  the  court  held  it  a  fufflcicnt  a  vard  to  re* 

\  ;lj^>  ^d  that  this  was  the  form  agreeable  to  the  courfe  of  the  court.     Cro.  Jsc.  6.     (f )  For  chit  wit 

I'Vyer,  iiy.    .5E«4.  108.      19$.  4*^.      pod..  pL  3x1.      Da).  17    pi.  8.  76    pi.  2.      And.  )i. 

i-J^<rm.45S.     3  Keb.  664.     Ld.  Raym.  707.     Salk.  i73.   pl.2.  4i^*     sSalk.  579*     6  Mod  a. 

««p.  510.  ■  •   •    ' 

I    If  a  repleader  be  denied  where  it  CbouU  be  granted^  or  granted  i  Saik.  579. 
I  WWe  it  ihould  b«  denied,  it  is  error,  ^  ^«*'  »• 

v    '  ^  S  3  Upon 


4/4  |?lc^  an0  j^WiHjii. 

RoU.  Rep.        Upon  fU^  ]j|ii9  Joined  in  Ctisinccrff  on  a  /cire  facias  upoi)  t\ 

of  B  jft^°^  i^cogpi^aricci  tjie  wifole  record  was  removed  into  ^/iS.,  and,  after  ^ 

sirstephooi  Si  tibial  Had  thej^e>  the  judgment  was  arrefjtcdj  by  reafon  of  miC« 

Proaor.  awarding  tlic  V4mre  i  and  the  parties  being  ijcfiipus  to  replead,  the 

S*6*^'Late  ^"^ft*^^  w^?>  "Wither  thj!  repleader  Ihould  be  in  Chancery  or  ' 

Joint. B.  ii.?  And  it  WM  hjcid  by  the  fudges  of  ^.ft.  'that  it  fhqvii  bo 

But  I  take  m  jthat  coujrtf  ' 

it  to  be  now      •  .         ^' 

the  fettled  rule*  not  to  fiificr  die  court  of  King^s  Bench  to  alter  ot  amend  any  iflbc  dkeded  gvt  of 
Chancery,  but  that  for  any  In^pilaiM^  ^lereb  a6pUtation  laaft  bcp^d^  to  C^  court  of  C|ianO^*  £^ 
under  tici()  Cour^y  J urifdidicm  of  ttic  Court  or  chancery • 

a  Vent.  196.  It  is  held,  that  there  can  be  no  cofts  to  either  J«ttY  on  a  re^ 
?  H'' J79-  pleader  (a\  becaiufc  Jt  is  a  judgment  o^  the  court  upon  the  p(ead« 
%»  4pg)  and  therefore  ditiers  from  an  amendment.  wh|ch  Canirat 

regularly  be  without  payment  of  cofts, 
«Barr.3o4.    *  [But,  fince  the  pra£lice  of  fetting  afide  yerdifts  has  prey^Ue^. 
repleaders  "have  been  rarely  granted,  fo  tjiat  under  thp  mo^er^ 
praftice^  the  courts  can  direS  the. cofts  to  be  pa}d  by  the  party 
tp  whpm  the  miftake  in  the  pleadings  is  imputable.3       ^       *  "  * 

t.  A  B-epIeader  m  wiiat  Cafs§  tp  be  ^warded. 

Cro,£iis.  Herein  the  general  rule  is,  that  if  there  he  an  immaterial  ifliic» 
*V'i^^^  and  thereupon  a  verdift,  upon  which'the  court' cannot  know  "for 
xM<^?i37.  ^vhom  to  give  judgment,  whether  for  the  plaintiff  or  the  defend-* 
140.  Lev.  ant,  a  repleader  is  rp£uls|rly  to  \k  s|warded  \  for  fuch  immaterial 
WherclflUe  *^^^  '^^  "^^  aided  after  verdi^  by  32  fl.  8.  r.  30.. or  any  of  the 
Is  joined  ftatutcs  of  jeofail;  for,  if  what  is  material  in  the  pleadings  be  not 
upon  a  mat-  put  in  iffue,  it  is  not  made  neceflary  to  be  proved  on  the  trisd  :  or, 
Sahu.  *  ^^*^  ^^  alleged  and  proved,  yet,  if  it  appear  infufficient,  fo  as  not 
Rayin.458.  to  be'deciiive  between  the  parties,  the  verdi£l  will  be  ho  good 
Cro.  EUa*'  foundation  for  the  judgment.  But  an  [b)  informal  ifiue  is  hdped 
^^^Jj^    bythevcfdift.  *  * 

lime  ia  ioimatenaly  and  yet  made  part  of  the  iflue.  Latch,  ^i,  %  Sand*  31S.  %  Lew.  ii»  Uat4.  A^t 
•^For  an  ^ilbe  oii  an  immaterial  traverfe,  Moor',  69  3 »  pi.  959.    €rb;  Bin*  456*  'Wibch,  7^     Qv* 


£iU*  aaS.  ^  GoUlf.  39.  pi*  1 5.  'Sayil,  7$,  1  Sand.  z«.  (|)  If  U)e  plea  dp  w|)icb  tl^  Iffm/t  U  joi^. 
^ave  no  Coioorufble  pretence  in  it  to  bar  \he  plaint! 6r,  or  if  it  be  9^nii  an  expr^fa  rule  in  ^e  ImW  $  ttiev^^ 
theilTae  if  tfhi»titeriai,'and  To  at  If  there  Was  hb  Iffut;  and  theref^eit  is  ndt  aided  by  the  ftatote  :  boV 
if  it  have  the  tf»bAtenance  of  *  legal  pin,  though It^  want  n^flary  mi^tfiar  to  make  it  ibffitl^iity  tbeid 
ihall  be'nd  rqileadcr,  \;egiufe  i^ia  ^eTped  aftor  verdi^.  '  Mooo  $67.  pi.  9^5*  ^  vide  Lev.  u*' 
Cartb.  37i;«-— — Diverfity  wl^  an  iHue^s  miijolned,  and  where  there  Is  00  iffue.    %  ^oll.  ^^*  I^?* 

Cro.  Jac.' 5^0.    ft  Leon.  195.    3  Leoq.  67*    Godb*  56.  *    i 

.   ••  •  I 

Cro.  jac:  Sf  In  trover  aga^inft  baro^  ^nd  fem^  upon  a  finding  off  l^e  8994*  ^S  i 
cjopvwu  ^^  ^^"^^  during  coverture,  and  a  canveriion  tp  her  uil:s  tticj 
jlcTidtd  quod  i^  fton  funt  ctilpa^iksi  which  was  held  iU,  becaufe 
there  was  no  toft  fuppofed  in  the  I^dftaod,  and  therefore  i 
repleader  was  awarded,  and  the  plea  made  ^uoi  ij^a  fien  ^  wA 
iulpaHUs, 


\%  upon  an  obligation  \y  the  ^jpriffii  pf  J^'fmJon  f^gaigQij^ 
^jj^i^  ^  ^  .  ^  eads,  that  he  being  arrelted  by  precept  out  oi  S.  M^^ 
GrindoQ,  appeared  at  the  day  according  19  the  condition,  of  the  ^o4»  ^d 
s.  f^  iaid  tot  thereupon  iflUe  is  joined'  \  in  thik  caJfe  ijim  %^  ^  ^  !^^^^^ 


Ov«n,  53. 
Houfe  and      <y 
Elkin  T-         •^ 


]|»l<N|f  Mil)  INflt WWi  ^St 

for  dw  appcmnoe  bekg  eiitevcd  of  tt^ori^  %s  h  boght  t^  hty  d^  Bm  been 
fiuse  iitri«Ue,b]r  the  record^  add  not  bf  a  jwrj.  umm^ 

In  troTer  for  dWers  trees,  the  defendant  j^ads,  tKat  Q^tnMary  Cro.  EUc. 
was  fcifed  in  fee  of  the  manor  of  D.,  where  thofe  trees  were  gtoww  Mg*  ^^ 
ingi  and  that  (he  granted  it  to  the  defendant  in  tail,  whereby  he  was  cmt^buV 
feifed  thereof^  and  that  y.  S.  cut  the  faid  trees^  and  granted  them  t9  ▼•  Kca^u 
the  plaintiff,  ^ho  loft  them,  and  the  defendant  found  them,  and  con« 
verted  them,  (5*^.,  the  plaintiiF  replies,  de  iruuriafudproprm^  &<:.f 
tod  thereupon  iflue  is  joined  :  it  was  held,  that  pleading  de  injurii 
fid  pfcpri£  was  ill,  where  the  defendant  makes  juftincatkm  by 
daiming  an  intereft  in  the  freehold  to  himfelf ;  but  that  where  one 
claims  not  anyinteteft,but  juftifies  by  command  or  authority  derived    , 
from  another^  it  is  otherwife  ^  wherefore  a  repleader  was  awarded. 

In  battery  the  bart>n  juftifies,  for  that  the  plaintiBF  alTaulted  his  Cro.  Jae«    ! 
feme,  in  aid  of  whom,  &c*  the  feme  by  herfelf  pleads  and  juftijiea  ^^'^ 
defin  ajfault  demefm  ;  the  plaintiff  faith^  di  injuria  fud  prdprid  tdfytu  Thac|«  w| 
talicaufis  and  both  iffues  found  for  the  plaintiff,  and  damages  hit  wife* 
entirely  giTcn ;  and  now  alleged  in  arrcft  of  judgment,  that  the 
trial  was  ill ;  for  the  feme  by  herfelf  cannot  plead,  and  the  damaged 
being  entirely  affeffed,  air  was  ill;  and  Of  that  opinion  was  the 
Court,  and  awarded  that  they  (hould  replead. 

If  in  debt  upon  a  bond,  conditioned  for  the  payment  of  6oU  Cro*  Jacir 
ttpoQ  the  2Cth  oi  June^  the  defendant  pleads  payment  gf  the  fetid  ^^' 
60  L  upon  the  aotn  day  of  June  ficundum  formatn  Isf  eJfeEtum  iwi-  Bidtii«w 
Moms ;  and  thereupon  iffue  is  joined  and  a  verdi£l  found,  that  he 
did  not  pay  the  faid  60  /•  upon  the  20th  of  June  /  the  plaintiff  jhall 
not  have  judgmeiit,  for  the  iffue  is  taken  dehors  the  matter  01  the 
condition,  and  fo  void  ;  and  it  might  not  be  paid  the  2Qth|  and  yet 
might  be  paid  the  25th  \  but  it  is  held,  that  if  it  had  been  found 
for  the  defendant,  v/z.  that  the  money  was  paid  the  (aid  20th  day^ 
perhaps  the  verdict  would  have  made  it  good* 

[A  bond  was  conditioned  for  the  payment  of  money  on  ^rhefori  Trr<m«/  , 
the  5th  of  December.    Plea  of  payment  on  the  5th  of  J^etemier^  Carter, 
Replication,  iffue,  and  verdi£k  for  the  plaintiff.     This  was  holdeil  *  bu^.'^* 
to  be  an  immaterial  iffue^  and  a  repleader  was  therefore  awarded :  sqi.  Ic  w« 
fljough  it  would  have  been  exclufive,  if  found  for  the  defendant  ^  ^^  i^tohlr 
but  did  not  conclude,  when  found  for  the  plaintiff.     And  though  a'rubi  to 
diis  was  a  (lip  of  the  defendant,  yet|  as  it  did  not  determine  the  w'luch  he 
qucaion,  a  repleader  was.awarded.]  m  wfe  of 

any  esceptkn,  never  to  graat  •  rtfleadcr,  when  the  UTias  Is  feMJd  egtM  t!ie  pfrty  tenderinf  it» 

In  an  aQion  of  debt  upon  a  fimple  oodtraft,  payment  vns  Kth.66%. 
pkaded  at  j/.:  platntiff  traverfetf,  that  the  payment  was  at  /f.:  and  JJJJJJ'q. 
a  verdi£^  that  ihe  defendant  did  net  pay  at  ji.    It  was  moved  *  7^ 

in  a  writ  of  error,  that  there  ought  to  have  been  at  repleader } 
etherwife,  if  the  verdidl  had  beeat  fovnd  for  the  defendant :  hot 
the  court  affirmed  the  judgment. 

If  in  debt  upon  a  fingle  bill  the  defendant  pleads  payment  with-  $  Co.  4x« 
-Cut  an  accjmttancei  and  thereupon  iffue  is  joinedi  and  fowd  far  ^^^*^    ^ 

Pg4  *^ 


45^  l^IeajK  and  ipieoningjel. 

die  plaintiff,  he  (hall  have  judgment  $  for  though  payment 
•  s  the  ^"^  ^°  acquittance  is  no  ptea  tp  a  fingle  bill,  yet,  becaufe  iffiie  was 
Ibt  4  Ana.  jo^'i^^  upon  an  affirmative  and  a  negative,  and  a  verdi£k  for  cho 
c.i6.'§».  plaiatiiF,  he  (hall  have  judgment*. 

Lev.  32«  Debt  for  rent  againft  leffec  for  years,  defendant  pleads,  that  be* 

Faufax^^*    fore  any  rent  due  he  affigncd  the  term  to  another,  of  which  plain- 
tiff had  notice ;  iffue  upon  the  notice,  and  verdidl  for  the  de« 
fendant,  but  no  judgment  was  given,  but  a  repleader  awarded^  ia 
tegard  the  iffue  was  joined  on  a  thing  not  material 
ft  Mod,  139.       In  debt  on  a  bond  againft  the  defendant  as  executor,  i0ue  wat 
Pn^oo.       joined,  whether'  the  defendant  had  affeW  or  not,  on  the  30th  day 
of  November^  which  was  the  day  on  which  he  had  the  firft  notice 
of  the  plaintiff's  original  writ ;  and  it  was  found  for  the  defend- 
ant, that  then  he  had  not  affets ;  and  this  being  held  an  immate-i 
rial  iifue,   (for  though  he  had  not  affets  then,  yet,  if  he  had  any 
afterwards^  he  is  liable,  to.  the  plaintiff's  a£lion J  a  repleader  was 
awarded. 
tra.  Ctr.  -        If  in  debt  upon  an  obligation,  conditioned  for  the  payment  of 
Purchife       tooL  upon  the  31ft  day  of  September  following,  the  defendant 
T.Jegoa.      pleads  payment  the  faid  31(1  day  according  to  the  condition  \  and 
Jon.  140.     thereupon  ifliie  is  joined,  and  found,  that  the  money  was  not  paid 
iioy^8<V*'  upon  the  faid  day,  the  plaintiff  (hall  have  judgment;  for  though 
S.  c!    *      the  ifl'ue  is  upon  an  impoffibility,  there  being  no  fuch  day,  yet  the 
jury  finding  it  not  paid  at  the  day,  or  at  any  time  beforC}  in  effe£t 
find  it  was  never  paid,  which  is  a  good  verdidl. 
s  Lev.  164.       Trefpafs  for  battery  and  falfe  imprifonment  fuch  a  day  apd 
MaftersT.'    placc  5  the  defendant  juftified  at  another  day  and  place  by  virtue 
of  a  writ  and  warrant  fVom  the  (heriff,  abfque  hoc^   tbs^t  he  is 
guilty  aliter  vd  alio  modo,  vel  at  any  other  place  \  the  plaintiff  re- 
plied, that  hels  guilty  aliter  ^  alio  mqdoy  and  at  another  place  ^ 
whereupon  iffue  was  joined,  and  verdi£t  for  the  plaintiff)  but  for 
the  badnefs  and  uncertainty  of  the  iffue,  upon  motion  in  arreft^ 
judgment  was  (laid,  and  a  repleader  awarded. 
»Vent.  X96.       In  ajfumpfit  againft  an   adminiftratrix,  the  defendant  pleaded 
quod  ipja  non  ajfumpftt  inftead  of  the  inteftate }  and  after  verdi^  a 
repleader  waj  awarded. 
Foil.  Abf.        But,  if  on  an  iffue  tendered  by  the  plaintiff  the  defendant  joins 
J<?  Cr«*    the^w/7/V^r  by  the  plaintiff's  name,  or  the  plaintiff  joins  the JnU-K 
Jac.  67!       liter  by  the  defendant's  to  an  iffue  tendered  by  the  defendant ;  thi$ 
s.  c.  and     ftall  DC  amended,  there  beine:  a  negative  arid  aifirmative  before 
7ci    s^ie    hetween  the  plaintiff  and  defendant,  which  is  the  pattern  from 
167.  Palm!  whence  the  joining  of  that  iffue  is  to  be  taken ;  and  this  being  ^ 
iH-  ^«  P*   plain  miftake,  as  appears  from  the  nature  of  the  thing,  of  one 

man's  name  for  another. 
Vent.  iz2«       In  an  a£lion  upon  a  penal  ftatute  the  defendant  pleaded  nm  dt^ 
Rcyndl  v.     ^^  (q  ^^  informer,  iff  de  hoc  ponit  fe^fuper  patriam ;  and  iffue  was 
%  Keb.  788.  joined,  £5*  pradk^.  the  informer^i»»///^r,  without  mentioning  the 
s.c.  king;   and  after  a  .verdi£t  for  the  plaintiff  a  repleader  waa 

+  ^«.  As  to  awarded +. 

the  Uw  in  ' 

thu  cafe,  the  King  not  being  a  par^  to  the  futt,  but  the  lafanncr  the  onljr  pUbtifi^,   thoogh  he  foe^ 

for  the  Kbg  and  himfeU?. 


If  the  jury  do  not  find  zBets  to  a  certain  value^  the  yerdi£l  is  40^.3*  t^ 
bfufficient,  and  a  replegder.lhall  be  granted^  and  the  iflue  tried  by  ^^^*  ^'* 
another  inqneft.  I  MoO.  3* 

3*  Repleader  at  what  Time  to  be  awarded. 

It  feemSy  that  at  common  law^  a  repleader  was  as  well  allowed  Saik.  579. 
before,  as  after,  trial,  becaufe  a  verdifl  did  not  cure  an  immaterial  ^3  <^^* 
iflue  ',  hut,  (a)  it  feems,  to  be  now  fettled,  that  no  repleader  ought  e  Mod.s. 
to  be  allowed  before  trial,  becaufe  the  fault  of  the  iflue  may  be  s.  p.  and 
helped  by  the  trial  by  the  ftatute  of  jeofails.  *J^J/* 

in  the  coart,  but  jsoc  adviiJiblei  fince  the  ?erdiA  may  ewe  immaterial  or  inibniial  ifliiea* 

It  is  held  by  a  multitude  of  authorities,  that  after  a  demurrer  5  Co.  5s. 
the  repleader  is  not  to  be  admitted,  becaufe  by  the  demurrer  the  ^**^|y 
parties  have  ptit  themfelves  on  the  judgment  of  the  court,  pt  ^^js 

?oph.4i.  Savily89.  Latch,  148.  Leon.  79.  Moor,  461.  pi.  644.  S67.  pi.  925.  Roll.  Rep.  27 1» 
And.  x6S.  Lev.  142.  6  Mod.  ioi»-  ■*  But  in  3  Lev.  ao.  there  it  an  ioftance  of  a  repleader  after  a 
dmurrer;  and  in  3  Lev.  440.  it  ii  faid,  that  there  was  a  repleader  after  demurrer  and  folemo  aif  oHKiit  | 
hot  ihde  ciiiu  have  of  late  been  denied-  to  be  law. 

It  is  faid  to  have  been  ufual  in  ancient  times  to  award  a  re-  s  Sand.  519. 
pleader  uppn  a  writ  of  enor  in  B.R.  but  it  fcems  to  be  now  *^^''g' . 
^eed,^  that  there  can  be  no  repleader  upon  a  writ  of  error.  6Mod.^c«u 

It  is  held^  that  no  repleader  can  be  awarded  after  a  default.        &  Satk.  579. 

6  Mod.  3.«« 
Ko  ie|»leader  after  a  dlfcontinuaQQe,    Comb,  ^^y    L^.  Ra^rm.  ^q*    Salk.  219.  pi.  4» 


(N)  Demurrer :  And  herein, 

1,  The  Definition  and  Nature  of  a  Demurrer. 

A  {t)  Demurrer  in  (r)  pleading  is  an  ^  admiilion  by  the  adverfe  Doa.  pi. 
*^  party  of  the  fa£t  charged  in  the  count  or  declaration,  plea,  ''5*  Finch, 
replication,  bfc.  {d),  and  refers  the  law  ariiing  on.fuch  fad  to  the  (^]^comei» 
judgment  of  the  court.  f^ys  my 

Lord  Coke, 
fittm  tfae  Latin  tiord  demorarlf  to  abide,  in  law.     Co.  lit.  71*  h.      (c)  As  there  may  be  a  demurrer 
^9a  co^t»aiid  pieai>  fo  there  may  be  of  aid  prior,  voucher,  receit,  waging  of  law,  and  the  like.     Co. 
^t.  71.  a.  For  demurring  On  evidence,  vUt  infr^t.     {d)  May  be  taken  to  the  rejoinder.  Sec,  aod 

to  a  ipecial  as  well  as  a  getieral  plea  j  for  all  parts  of  pleading  to  iffue  ought  to  be  according  to  the  rulea. 
,  ef  law ;  and  if  any  part  fiul,  the  whole  is  naught,  ^d  pay  therefore  be  demurred  unto.  Co.  I^t.  7a.  a. 

W.IUg.435- 

It  is  termed  in  fome  books  an  iiTue  in  law,  and  therefore  in  a  Co.  Ut.  71, 
•  declaration,  plea,  t^c.  there  may  be  two  independent  iflues,  viz,  a  7*-   ^^: 
demurrer,  which  is  the  iflue  in  law,  determined  by  the  court  j  and  R^^'J'jg.* 
an  ifiue  in  fa£i,  determinable  by  the  jury.     But  this  muft  be  un-  5  Co.  104. 
derftood  as  to  diftind  parts  of  the  fame  declaration,  plea,  isfc,  g^"t*''** 
fer  it  is  never  allowed  the  defendant  to  plead  and  demur  to  the    ^* 
iame  fad,  this  being  a  duplicity  that  would  draw  the  matter  to  dif- 
\  fcTcnt  judicatures,  and  would  be  vexatious  and  expenfive,  were 
jl  admitted  i  for  in  fuch  cafe  the  party  would  dnnur  fpecially 

15  tp 


45$  9^^  9nt9UMig0. 

to  {broil  ,nA  if  he  vas  OTer^^rulcd  theic,  then  he  would  dear  «be 

Ctki  In  L«  So,  on  the  ftatute  4  (5*  5  ^/m.  c«  x6.  which  enaUesdefeadanti 
•n4£^.«Ko^  by  leave  of  the  court  to  plead  fereral  pleas*  C^r.,  it  hath  been  re* 
jefeies.'  fufed  to  allow  a  defendant  to  plead  and  demur  to  the  fame  de» 
«  But  the  claration ;  for  a  demurrer  is  fo  far  from  being  a  pleat  that  it  k 
*^^"^  an  excttfe  for  not  pleadings  and  it  would  be  abfurd  for  the 
S^MCQuTtt  P^^y  ^^  pl^d^  and  at  the  fame  time  pray  that  he  might  aot 

and  plead  t9    plead  *• 

■oQthflf  I  h>t 

IbpjirAte  C90Btt  Iff  M  finrcnl  dedantioBi*    f  And  when  theiv  4ie  ftvenl  coumtt  to  a  decbnftioat  Amk  «f 

which  4K  good  in  point  of  Uw,  and  the  reft  bed,  the  delbid«|C  can.  only  demnr  to  the  letter ;  ftr  if  he. 

vieie  to  demur  generally,  to  the  wiiole  dedarAtion,  the  court  would  give  judgment  againft  him.  i  Sand. 

M*   a  fiauiid.  |l^o*    i  WiJf.  a48*     But,  if  a  plea  or  repli^atiao,  which  it  cn|^,  he  hid  ia  put,  it  if 

had  for  the  whole.    1  Saond.  1x4.    i  Salk*  31a.   i  Term  Rep.  40*    3  Term  Rep.  374*) 


C«b  Lk,  7a.  If  there  be  a  demurrer  to  part»  and  an  iflue  for  part,  the 
DofL^oi^  orderly  courfe  is  to  give  judgment  upon  the  demurrer  firft ;  bat 
ji6.  Palm,  yet  it  is  in  the  difcretion  of  the  court  to  try  the  iflfue  firft  if  they 
$17.  6.  p.    will. 

Ivcaufii  the  « 

jury  can  then  afTeft  the  dimagea  on  the  whole.— pn  pmftioe,  it  it  vfnal  «id  adviAUc  to  determme  Aa 
iflue  in  law  firft,  for  the  following  reafont :  firft,  that  the  determination  of  an  ifine  in  law  it  genoattf 
snore  eypedicioui,  pnd  lefa  eipenfive,  than  the  trial  of  an  iflue  in  fad  :  iecondly,  that  if  the  iffue  inlaw 
fo  to  the  whole  caufe  of  aAion,  aind  he  determined  againfi  the  plaintiff,  it  ia  coodufive,  and  there  if  m^ 
nccafion  afterwaida  lo  try  the  iflue  in  fUi }  wheieaa,  if  i&c  ifliie  in  h€t  be  firft  tried,  and  found  for  iha^ 
wlantitf;  he  muft  flill  proceed  to  the  determination  of  the  iOue  in  law,  and  if  that  he  found  ^aioft  hii^ 
it  wUI  not  be  allowed  hit  cofta  of  the  trial  of  die  iflue  in  faft  i  and  laftly,  that  whether  the  dcmuncr 
geea  to  the  whole,  or  part  of  the  caufe  of  afiioo,  if  the  piaintiflT  proceed  to  argue  it  firft,  and  the  oooit  - 
ftOttU  he  of  opmion  againft  him*  he  may  amend  aa  at  common  law ;  bot^  after,  the  caufe  haa  heencaricd 
4own  10  trial*  he  cannot  amend  any  farther  than  ia  allowable  by  |he  Aatiitea  of  amendment.    Tidd*i 
Pr.  476,  7. J 

Salk.  2x9.        If  there  be  a  demurrer  to  part,  and  an  iflue  upon  other  part*  and 
'^.^*  ^     judgment  be  given  for  the^hiptiiFupon  the  demurrer^  he  may  en- 
ter a  fion  pros  as  to  the  ifitte>  and  proceed  to  a  writ  of  inquiry  on 
the  demurrer :  but  without  a  tun  pros  he  cannot  hare  a  writ  of  in«> 
quiry,  becaufe  on  the  trial  of  the  iflTue  the  fame  jury  will  afcertidn 

the  damagca  for  that  part  to  which  the  demurrei  was, 

• 

2.  The  Manner  and  Form  of  demurring ;  and  diercixi»  of  joiois^ 

in  Demurrer^  and  waiving  thereof. 

Co.  Lit.  Thewordsof  a  demurrer,  when  to  the  dedaration,  tic  fMtiMr^ 

7;J^  ra^Oj  &C.  mattriaqut  in  tidem  eontenta  nutius  ft^Ams  in  Itgt  «r- 

Where  the  i^*^*  &^* »  ^^  ^^  ^  P^^  ^^  quia  placitysM^  &€•  maUriflfUi  im  ioJtm 

Ihbftantial  contenta  minus  fuffidens  in  lege  exiftit^  iic.  unde  pro  defeBu fi^fdisiii 

jart  of  the  narrQtionis JiV€  placiti^  &C.  petit  judicium^  &c. }  to  wmch  the  advesfe 

was  in,  P^^y  replieS)  quod  narratio,  or  pUuitum  pr^edi^um,  &c*  materiaqM 

;>>0Hg^  iU  in  eodem  contenta  ion.  ^  fufficien.  in  lege  epufiunty  &c*  V  ^titjuid* 

tbe^toivrt  ^^'  ^^^  thereupon  the  demurrer  is  uid  to  be  joined* 

hc^  ll  a  dMinner.    Vide  5  Mod,  13s. 

Co.  Lii»    ^     Itt  {bme  cafes  a  man  ihall  allege  fpedal  matterj  and  coochde 
7»*  h*        ^,1^  ^  demuner ;,  as,  in  an  a^on  of  trefeafs  brqii^t  by  %  i. 

behi    '" 


for  the  taJdng  of  his  horle,,  the.  defendant  pleads^  that 

vt9ti  poficii2:4i  oi  the  hqrjfe  uotilhe  wai  bj  ose  J*  ^  di^yoflHM». 


ml»  gate  Um  to  the  plaintifi;  fstt.^  the  plaiiitiflF  faith^  that  J.  8. 
named  in  die  bar,  and  J.  fi.  tl^e  nta^n^,  ape  ^  one  perfoo  anl 
not  divers ;  and  to  the  plea  pleaded  by  the  defendant  in  the  man- 
l«rj  he  demiinf  d  in  L|!r  i  .wd  the  comrt  beld  Ae  plea  ^d  de- 
noner  ^oodj  and  tk^  without  »he  swtMr  ithua  aUeged  he  CQu]d 
not  demon 

In  a  fiwrr  imfeJit  the  patron  pleaded  one  plea  in  bar,  and  the  Leon.  139,' 
iocmnbent  the  fame  plea  bf  lumfelf ;  die  Queen  demurred  dius,  T>)«  Q^ . 
^u9adftparaliaplacUaper  drf^feparaMiWplachat.  diifa  domtig  r#»  J^ih^ff 
pna  fiictffe  99/$  baha  nee  pit  Ugtm  Urra  inuitur  rtfpBnderes  iif  per  Catoterbuvf 
tur.s  the  demurrer  ought  to  have  been  feveial  on  each  plea  by  ^^  otheci. 
itfclf. 

If  ^  defendant  demur  in  abatement,  the  court  vitTSl  notwith*  Saik.  no* 
ftaoding  giye  a  final  judgmen^  becaufe  th<?re  caqpot  b«  a  de-  tS^^ 
mxax  m  abatement;  for,  if  the  matter  of  aa>atement  be  exirm-  Daveoaot. 
fick,  the  defendant  muft  plead  it  ^  if  intriniick,  the  couiPt  viU  take  ^^ 
.  Mice  of  it  themfelves.  %^^^^^ 

After  the  plaintiff  and  defendant  have  joined  in  the  Iflue,  which  Show.ai]* 
,  18  to  be  tricQ  betwixt  thcp,  neither  of  them  {a)  can  demur  with^  Jf ' '^^^ 
irntdie  confent  of  the  others  for  by  joining  in  the  iflUe  they  have  («)  A4e« 
idsuttpd  the  pleadings  to  be  good,  and  fufficient  to  try  the  ifii\e«    narfu  t» 

*        '    "  **  ■     •'*  anapptal  *. 

M  ben  lecaied  after  iffo«  Jobe^.    Cio.  EUs.  106.  .Btt|  k  \ii^  IHfn  94iv4il4*  that  a  taMny 

to  an  indi^hncat  ought  not  to  be  itcetTcd  after  Yerdid*    §j4«  20^* 

So)  it  hath  been  retblvedj  that  after  a  demurres  there  eannot  Gm.  bKc  . 
k  a  repleader  ^  for  the  patties,  by  their  niutual  content*  having  ^go^/^*^l, 
put  themfehrea  on  the  judgment  of  the  court,  cannot  wi^ul  *S  •%' 
leave  of  the  court  replead. 

There  cannot  be  (i)  a  demurrer  to  a  demurrer;  and  if  there  Sa]k.si9, 
bCf  it  makes  a  difcnntinnance»  for  there  is  no  diffiprenqe  be.tween  ?>•  4«  ^^ 
pleading  over  when  iflue  is  offered,  and  not  joining  in  demurrer^  {!)\^ 
m  pkadmg  oveCf  both  aie  alike,  and  make  a  diiipontinttanoe«        f«4  ^  mp 

jnaT^dewsr 
tt  a  teoRtr  for  the  doobleiieft  of  it,  for  a  demurrer  ought  to  hate  foniia)lty  and  certainty  ia  H  tp  vroii 
Marifaiy  and  infcigUag  of  the  court  \  but,  if  one  that  might  demur  do  not  demur  lo  it,  h«t  join  ia 
tkfi  teanR*  he  caonot  <kmur  gf^tnorda,  for  he  hath  diffped  hi'  adva^ttage.  UU  Reg.  438,«.»— AqiI 
la  cafe  of  a  demurrer  to  a  plea  in  abatement,  it  ia  f^d,  one  may  de^kur  Iip90  tha|  dWVier.  But  pr 
Bolt,  C  J,  that  it,  where  the  demurrer  it  not  appofice  j  but,  if  the  demuner  be  proper  and  appofite,  yo« 
Of^  30^, 


\     It  i|  faid,  that  there  are  the  fame  rules  for  joining  in  demurrer  Skin.  %ijy 
I   as  there  are  in  pleading;  aiid  that  in  criminal  cafes,  not'c^pital^  ft^er'attWL 
die  courfe  is  to  allow  the  party  four  days  to  join  in  demurrer ;  but  state  Triai^ 
k  bath  been  held,  that  in  capital  cafes  the  party  muft  join  in  de-  ^  V.  ^^ 
^vartx  inflanier. 

If  ^  d^igpLurj^er  be  enteisd  it  cannpt  be  ^iv^d^  except  both  the  Crq.  Car. 
jlaindff  and  defendant  confcnt  unto  it^  nor  then  without  leave  l^j^^^g^ 
^i  the  Qoiii^  J  becaufe  by  the  demurrer  both  parties  have;  fubmltted  ^  Mod.  iS.- 
^  ms^tters  in  laV  in  ^ujcftion  betwixt  them  to  the  judgment  of 
i   ftic  court. 

A  demiwrer  is  not  to  be  allowed  unlefs  it  be  Ggned  by  counfd.    Lii.  Reg. 

436.  But 
ii«WKi^.upoa  &ch41coie  t».  a  jury  U.g9od  wSthmit  t  «ounieraof  ieqean(.'a  hand|  ayd  at^ifua  ^|| 
^•^BBl'^^^&lSri  ^  ^HK  ^*  ^  ^^  tt  filti^viX  fur  to  ^rciMniMo^'-    3  l^on.  sag. 

"  3.  What 


/»" 


46b  puta  ann  pieaDthgflr. 

3.  What  Fa^  are  admitted  by  a  DemuRer. 

* 

C*.  Ijt.  It  if  laid  down  as  a  general  and  uncontefted  rule,  that  a  dd* 

g^'  *'         murrer  admits  all  fuch  matters  of  fa&  as  are  fufficiendy  pleaded, 

.5  Co.  69.    Do^.  pl.  119.    Ifob.Si.    Saad.  353.    Carth.  31 

■ 

)4  H.  6.  5«      And  therefore  if  in  wafte  the  defendant  demars  to  the  declata* 
^^*  ^*      tion,  and  it  is  adjudged  againft  him^  there  (hall  iflue  no  writ  of 
'^  wafte,  this  being  admitted  by  the  demurrer  $  but  a  writ  (hall  ifltifr 

to  inquire  of  the  damages. 
Ha^  56.  But  matters  not  fufficiently  pleaded  are  not -admitted  by  4  do* 

miirrer:  fo,  in«a  demurrer  upon  a  matter  in  law,  fays  my  ]>ord 
Hobort%  though  the  parties  will  join  upon  fome  one  poant,   npos 
which,  if  it  ftood  alone,  judgment  fliould  .be  given  for  the  one 
party, .  yet,  if  upon  the  whole  record  matter  in  law  appears  wh<  i 
judgment  (hould  be  given  againft  the  faid  party,  the  court  muK 
determine  fo  y-  for  it  is  the  office  of  the  court  to  determine  the 
law  upon  the  whole  record,  and  the  confent  of  parties  cannot 
prejudice  their  opinions,  nor  difcharge  them  of  their  office  in  that 
point, 
•  SMid.3799    '  If  in  covenant  divers  breaches  are  affigned,  fome  of  which  are 
380.  («)Ja  gQoj  ^qJ  fl|hers  ill,  and  the  defendant  demurs  to  the  whole  de«  . 
levelL  ^'      claration,  tne  plaintiff  (hall  have  judgment  for  {a)  thofe  which  are 
t}\Migt,  ^d   well  affigned^«nd  for  the  others  (haU  be  barred* 

ainppg  the      .  .  ^     ^ 

frft  dt  dwbuiftilMsy  th^  defendant  demurred,  and  Holt,  Ch.  J.  refufed  to  give  jodgment  ^oiwVfjr/stf,  ' 
laying,  the  p)miattff  tniy  take  fisntal  4aiwig«,  and  rekafe  as  to  thia,  ami  then  take  jod^inait  as  to  ^  ' 
l^ft,  and  ail  would  be  well.    Salk.  ajS.  ]>1.  i.  . 

.  4.  How  far  a  Judgmcht  on  a  Demurrer  is  peremptory, 

tl)  So,  It.feems  to  be  agreed  as  a  general  rule,  that  a  (^)  judgmeiit  or 

\t^*^  c  .    ^  <lcmurrer  is  as  conclufive  and  binding,  as  if  the  fame  had  been 
»«Mi^«'    after  a  verdia,  fcfr. 

'a  perfon  convicted  of  Aich  an  oflFence  Ihall  forfeit  fo  and  To,  a  coATidloa  on  a  dcmvitr  liath  baea  baM 
fifficient.     II  Co.  58.    Roll.  Rep.  89. 

V 

Jenk.  306.        But  upon  a  plea  to  the  jnrifdi^lion,  perfon,  writ,  aid  prior^ 

Ld^'  view,  eilbin  (r),  voucher,  and  demurrer  joined  upon  fuch  plea  or 

Rayixi!  351.  prayer,  and  ruled  againft  him  who  demurs,  there  is  only  judgmeot 

Say.  Rep.     to  anfwer  over. 

46.  aWiir. 

3SS.]    {<)  Dyer,  69.  pi  35.  341.  pi.  5.— -.-.If  after  a  demuner  a  perfta  ihgU  ^vc  the  ^AnfiXafft  of  ' 

(is  agCj  ^u^re  3H.6.  46.     Doift.  pi.  Ii6.  1 

T'dd*s  Pr.        [But  in  other  cafes,  the  judgment  is  interlocutory  or  final,  ai;^ 

47S>'9*        cording  to  the  nature  of  the  iOXon :  if  the  a£lion  be  for  damage% 

in  ajfumpftt^  &c.  it  is  kiterlocutory,  and  fliould  be  figned,  on  treble^ 

penny  ftamped  paper,  with  the  judgments,  after  which  the  dar 

.    mages  (houfd  be  affefled,  on  a  writ  of  inquiry,  or  reference  to 

the  Mafter :  but  in  debtf  &c.  for  a  fum  certain,  the  judgment  is 

{d)  1  Str.     final,  and  there  being  no  neceffity  for  a  rule  for  judgment  (J),  the 

^^5*  plaintiff  may  immediately  tax  his  cofts^  and  take  out  executioD.] 


I  It  feems  to  be  the  better  opxnioa,  that,  a  general  demurrer,  con-  Pule 
3ttding  in  bar  of  an  appeal  or  indi£lment,  or  a  demurrer  to  a  plea  p*?'*^ 
m  bar  which  admits  the  fadk,  or  to  a  replication  to  fuch  a  plea,     •    *  *'  ^** 
is  peremptory  and  concIuGve  i  fo  that  if  the  indi£^ment  be  good, 
lodgment  and  execution  (hall  go  againit  the  prifoner>  ^ 

But  it  hath  been  adjudged,  that  if  an  appellee  demur  in  law  to  Dfer,  3^ • 
la  appeal  by  reafon  of  the  infufliciency  of  the  declaration,  or  ge-  ^'^'  ^**** 
jiprallf  demur  to  the  declaration,  with  a  conclufion  ei  petit  jmli"  ''  * 
ium  ae  narratiotu  illat  ^  ^'^^^  narratio  ilia  caffetur^  Bcc*,  fuch  de« 
IBttrrer  (hall  not  conclude  him  from  pleading  over  to  the  felony^ 
pther  at  the  fame  time  with  the  demurrer,  or  after  it  (hall  be  ad- 
fudged  againft  him.  , 

■  But  in  criminal  cafes,  not  capital,  if  the  defendant  deipur  to  an;  Cro.  £Cs. 
||idi£lment,  £5'^.,  whether  in  abatement  or  otherwife,  the  court  }^-  ^** 
jkiU  not  give  judgment  againft  him  to  anfwer  over,  but  final  judg-    ° 
Ipent ;  for  it  feems,  that  in  fuch  cafes  there  can  be  no  demurrer 
^perlyin  abatement,  except  it  be  to  a  plea  in  abatement,  or  to 
i  replication  to  fuch  a  plea. 

5.  Of  the  Difference  between  a  general  and  fptcial  Demurrer. 

■ 

A  demurrer  is  faid  to  be  general  or  fpecial^a);  general,  where  po.  Lit. 
^  particular  caufe  is  alleged  j  fpecial,  where  the  particular  thing  J^'  ■• 
iobjeded  to  is  pointed  out,   and  infified  upon  as  the  caufe  of  vrordao/« 
demurrer.     And  herein  it  is  faid  {b),  that  as  a  general  demurrer  general  de- 
confcflcth  all  fuch  matters  of  faft  as  are  fufficiently  pleaded,  fo,  ""^J^"*^ 
k  that  demurs  fpecially  can  take  no  advantage  of  any  odier  mat*  veJnar^h 
^  of  form  than  what  he  hath  expreiTcd  in  his  deoiurrer;  but  he  velp/adtMm, 
bay  of  any  other  matter  of  fubftance.  ^  matma^ 

tmtnt,  mHtttjuficiem  in  Itge  ijtifi  f  Sec.'  A  demurrer,  becaufe  incerta  &  caret  forma^  U  a  ^en^rit 

llciBairer.     Show.  2^2.     Comb.  297.     (^)  10  Co.  88. 

And  herein  it  is  faid,  that  the  ancient  pra<Slice  was,  to  den;iur  Vent.  240. 
i^cially,  and  that  the  way  was,  when  the  pleadings  were  drawn  "T"^?®* 
fit  the  bar,  to  make  the  excepVion  immediately,  and  the  other  party  ©bfervcd  in 
might  mend  if  he  pleafed,  or  might  demur  if  he  durft  venture  it;  demun-cw, 
faidHaU  fays,  that  though  now  they  are  put  in  paper,  yet  fuch  a  i*^*'"/* 
jCourfc  (hould  be  obferved,  "that  perfons  may  not  be  caught  by  caufe  of 
demurrers  contrary  to  the  original  intention  of  th^m.  demurrer. 

2  Bolft.  267.  per  Coke. 

I   But,  as  the  law  requires  regularity  in  the  proceeding,  ^nd  that  Yciv.  38. 
^ parts  of  pleading  (hould  be  according  to  approved  precedents,  it  ^^{J^'^^' 
feems  an  eftablifhed  rule,  not  to  admit  the  party  to  amend  after  a  2Vent*i4x. 
Ifcmarrer  entered  of  record  \  though  it  hath  been  held,  that  if  the  3  L«^'  39*    • 
ll^tiff  declares  and  the  defendant  pleads,  and  the  plaintiff  replies  ^JJ^'*^'' 
pW  the  defendant  demurs,  and  the  plaintiff  joins  in  demurrer,  2  Saik.  520. 
Jfct  the  plaintiff  may  move  to  amend  on  payment  of  cofts,  if  the  Giib.  c.p. 
Ittufe  be  ftill  in  paper  :  [Indeed,  the  very  intent  of  requiring  mif-  ^  str/sl^. 
Ntcs,  in  point  of  law,  to  be  (hewn  for  caufe  of  demurrer,  was,  1  Barnard.' 

Kgive  the  party  an  opportunity  of  amending.     And  even  where  ^•®*  »U* 
,  c  proceedings  iire  entered  on  record,  and  the  demurrer  has  been  "s^^u^^i. 

argued,  402. 


s  Str,  7f  ^  jt^te^,  tht  court  wiH  give  leave  to  amend,  where  the  inffice  of 
|54*  97«-  ^  cafc  requires  if,  aiid  there  is  any  thing  to  amend  oy.  Tki 
Hwd^a.  ooUrt,  however,  will  always  take  care,  that  if  one  party  obtaiit 
I  Buif.'3ii.  leave  to  anlchd,  the  other  party  fhall  not  be  prejudiced  or  delayed 
Doagi.  330.  thereby.]  So,  a  party  ihay  withdraw  a  demurrer  not  entered  rf 
%jlTs*^'    i^fcdYd^  anU  i*bve  to  amend. 

%  Forr.  7  5  5. 

TiddSPr.        [And-  leave  hath  been  fometimes  given  to  a  patty  to  wiihdram 

450.  Dougi.  hiy  demurrer,-  after  it  has  been  argued,  and  to  plead  or  reply  Jt* 

j»S-  45»-     ^^^  j^  ^^^  ^^  Ig^  j„  ^  trial  of  the  merits.    Thus,  after  a  dc; 

murrer  t6  the  defendants  plea  had  been  argued,  and  the  matter 

ftood  over  for  the  judgment  of  the  court,  a  rule  was  made  to  flie#' 

daufe,  ^hy  the  plaintiff  (hould  not  have  leave  to  wididraw  bit! 

demurrer,  and  reply  to  the  plea;  which  rule,  ilo  caufe  beiiH^ 

ftobmibn    '  fhewn,*  was  afterwards  m^de  aofolute.    But  this  is  altogether  dil^ 

V.  Rayiey,    crctionafy  in  the  court.    Therefore,  where  to  an  adion  of  ddrf 

urr.  32X.  ^^  a-bail^wnd  the  defendant  pleaded  there  was  no  bill  of  Midib^ 

fexf  and  the  plaintiff  demurred,  the  court,  after  delivering  theif 

opinion  in  favour  of  the  defendant,  refufed  to  give  the  plaintiff 

leave  to  withdraw  his  demurrer,  and  amend :  And  by  Wright ^  J* 

—-It  is  notufual  to  amend,  after  a  demurrer  has  been  argued,  and, 

the  opiiiion  of  the  court  is  known :  and  it  is  certainly  improper 

to  give  leave  in  the  prefent  cafe,  it  being  an  a^iion  againft  bailt* 

whom  the  court  is  always  inclined  to  favour.^-So,  where  the  de** 

fendant  rejoined  to  feveral  replications  in  trefpafs,  and  demurrat 

to  otheiiB,  and  a  verdidl  was  found  for  him  upon  the  ifliies  in  fa&t  < 

and  contingent  damages  were  afTefled  upon  the  deniurrers,  wfaidi' 

were  afterwards  over-ruled,  the  court  refufed  to  let  the  defendant; 

withdraw  his  demurrers  and  plead  to  ifltie :   And  by  Denntfim^  J*. 

— ^Where  the  demurrer  is  nrft  argued,  before  any  trial  of  the 

iflues,  the  court  will  give  leave  to  amend ;  as  in  the  cafe  pf  G«^ 

dins y^Giddins  (Say* Rep. 2^6.)\  But  this  is  an  attempt  to  amend 

Iflues  in  law,  after  a  verdifi  has  been  found  on  the  ifTues  in  fad, 

and  contingent  damages  afleifed,  of  which  there  never  was  an  in^ 

ftance.     And  we  do  not  know  where  it  would  end,  nor  how  the 

caufe  could  be  again  carried  down  to  trial.    The  court  cannot 

help  feeing  that  this  is  upon  record :  here  are  verdi£ts,  and  con* 

tingent  damages  found.     The  cafes  of  amendment  cited  are, 

where  the  whole  is  fuppofed  to  be  in  paper ;  elfe  the  court  could 

not  have  done  it.     We  have  no  authority  to  do  thisj  after  it  is 

plainly  upon  record.] 

Sarwi.%85,        Alfo,  where  a  perfon  hath  good  caufe  of  demurrer  at  the  time 

J«n»t»«  ▼•     of  his  demurring,  no  aft  of  the  other  party  afterwards  will  make 

^^^'         it  naught  \  as,  if  in  debt  for  rent,  the  plamtiff  declares  for  more 

than  appears  by  his  own  fliewing  to  be  due  to  him,  and  for  which 

the  defendant  demurs,  the  plaintiff  cannot  afterwards  enter  a  rv- 

mittitiir  for  the  overplus  \  for  by  this  means  the  defendantj  by  re* 

lying  on  his  demurrer,  might  be  tricked  in  his  defence. 

But,  for  the  better  underflanding  the  difference  between  a  gepe- 
ral  and  fpecial  demurrer,  wc  (ball  briefly  confider^ 

<y.  What 


I  • 

<>  What  Thiogft  are  good  on  a  geiMval  Demurrsr,  that  #Mdd  bo 

o^erwife  on  a  fpccial  one« 

Herein  the  eftabliihed  diftinJHon  is,  that  matters  df  fubffanee.  For  tHfi 
that  b,  the  omiffion  of  fuch  material  things  as  are  AecefTary  to  f.?"^*' 
fliew  a  right  in  the  plaintifiv  or  material  for  the  defendant  in  his  ^Sv  ^utr' 
.plea»  may  be  taken  advantage  of  on  a«  general  demurrer  v  but  LeyfieM> 
matters  of  form  merely  muft  be  fpecially  aUe^ed,  and  afCgned  as  ^^^^  P^^ 
OLvSes  of  demurrer.    For  the  law,  fays,  my  Lord  (a)  Hobart^  re-'  style,  41. 
•t)ttire$  in  pleading  two  things )  ifti  That  it  be  in  matter  fufficient :  Latch,  iS|» 
2i//y,  That  it  be  deduced  and  exprefled  according  to  the  forms  of  ^^\'  ^^.t 
\  hw ;  and  if  either  the  one  or  the  other  of  thefe  be  wanting  it  i^  Lit.7ts.  L 
l.caafe  of  demurrer,  with  this  diftin&ion,  which  feems  to  be  Hob.  i%j. 
'founded  on  the  common  law,  and  is  fully  explained  and  confifmed  '^^^  Tw^\ 
\  by  the  ftatutes  27  Eliz*  r.  5.  ^4  Ann.  c*  i6.  ^l!  gy. 

'P^ioit^SS.  Leoii*44«  2 Roll.  Rep.  306.   Sid.  30s,  Sand.  9^  3 1«  98*  337.  s  Sand.  190:   c  Mod.  i8« 
Ortb.  66.  %%•  Salk.  291.  pi.  5.    (a]  Hob.  aji.  a  XA  Raym.  79]^  7  Nfod.  71.   &  Salii.  078.  pi  %^ 

•  By  the  27  jBfe.  r.  5.  $  1.  reciting,  ^<  That  excelfive  charges  and 
'*'  expences,  and  great  delay  and  hindrance  of  juftlce  hath  grown- 
"  in  aftions  and  fuits  between  the  fubjeAs  of  this  realm,  by 
*<  reafon  that,  upon  fome  fmall  miftaking,  or  want  of  form  \tt 

*  pleading,  judgments  are  often  reverfed  by  writtr  of  errors  and^ 
*'  oftentimes  upon  demurrers  in  law,  given  otherwife  thati  the 
^  matter  in  law  and  very  right  of  the  caufe  doth  require,  whettby* 

i  ^  the  parties  arc  conftrained  either  utterly  to  lofe  their  right,  or 

'"  elfe  after  long  time,  and  great  trouble  and  ezpences/.  to  reiiew<^ 
*'  again  their  fuits ;  for  remedy  whereof  it  is  ena£bed j  that  after' 

.'"  demurrer  joined,  and  entered  in  an  a£tion  or  fuit  in  any  court 
*^  of  record  within  this  realm,  the  Judges  ihall  proceed  and  givtf' 
**  judgment  according  as  the  very  right  of  the  caufe  and  mattbr*  in 
^  law  (hall  appear  unto  them,  without  regardingany  imperfediion^ 
^  defe£t,  or  want  of  form  in  any  writ,  return,  plaint,  declartitiony 
'*  or  other  pleading,  procefs,  or  courfe  of  proceeding  whatfoever, 
^  except  thofe  only  which  the  party  demurring  (hall  fpecially  and' 
"  particularly  fet  down  and  exprefs>  togetlicr  with  his  demurrer^ 
^  and  that  no  judgment  to  be  given  (hall  be  reverfed  by  any  writ* 
"  of  error  for  any  fuch  imperfedlion,  defeft,  or  want  of  form  as'  , 

"  is  aforefaid,  except  fuch  only  as  is  before  excepted.'* 

And  $  2.  it  is  further  ena£led,  <<  That  after  demurrer  joitied  and^ 
**  entered,  the  court,  where  the  fame  (hall  be,  (hall  and  may,  by 
*'  virtue  of  this  a£^,  from  time  to  time  amend  all  and  every  fucK' 
*<  imperfeftions,  defefts,  and  wants  of  form,  as  is  before  meft- 
^  tioned,  other  than  thofe  only  which  the  party  demurring  (hall' 

i  **  fpecially  and  particularly  exprefs  and  fet  down,  together  with* 
*'  ms  demurrer,  as  is  aforefaid.''  • 

There  is  a  provifo  in  tliis  a£l,  that  it  (hall  not  extend  to  crimi'*' 
lal  proceedings. 

It  hath  been  frequently  adjudged,  that  if  a  plea  be  double  no  Co.  lit.  74* 
advanuge  can  be  taken  thereof  on  a  general  demurrer  j  but  the  ^^\  ^'* 

2  party 
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Lutw.  4.  party  mufl:  (hew  (a)  fpeclally  in  what  the  doublenefs  conGftsi  beiof 
(«)  In  de.  Q^iy  matter  of  form,  and  clearly  within  the  above-kneotioaed 
duplicity,      ftatutc  27  EltZ.  €.  5. 

it  is  not  fufficient  to  demur  quia  duplex  eft^  otduplkem  habit  materiam^  but  the  party  muft  ihew  wfaodai 
f6t  the  ftatuce,  .by  requiMng  to  Aew  caufe,  intended  to  oblige  the  party  to  lay  hU  finger  odqh  the  very 
poyxc    Salk.  119*  pi..  5.    2  Ld.  Raym.  798.     7  Mod.  71.    a  Salk.  678.  pU  5.  ptr  Holt,  Ch.  J. 

Xoii.  Rep.  As,  in  debt  upon  an  obligation  for  performance  of  articles,  which 
V^'  wafr^a  fay  fo  mUch  at  two  days  in  certain,  the  defendant  faid  he 

Cnwi^! "    P^i^  accordingly,  the  plaintiff^replied  that  he  had  not,  this  was 
•  held  a  double  plea^  becaufe  it  went  to  both  days^  yet  aided  on  a 
general  demurrer. 
ioCow94.«.      S09  if  the  defendant  pleads  a  plea  which  amounts  to  the  general 
.*^*  P*«     iffue,  this  is  but  matter  of  form,  and  muft  be  taken  advantage  of 
Hob^  117.     on  a  fpecial  demurrer :  alfo^  at  common  law,  if  a  defendant  had 
Jenk.  306.    pleaded  a  plea  which  amounted  to  the  general  iflue,  and  the 
plaintiff  had  demurred  thereupon }  if  the  defendant  had  refufed  to 
plead  the  general  iffue,  but  inftead  thereof  joined  in  demurrer, 
the  court  determined  it  againft  him. 
5  Mod.  x8.       Alfo,  it  is  held,  that  if  a  fpecial  matter  is  pleaded,  which  loob 
like  the  colour  of  a  plea,  but  amounts  to  the  general  iffue,  it  is  no 
caufe  of  demurrer ;  %s,  if  in  debt  you  plead  a  releafe,  though  you 
might  have  given  it  in  evidence  on  tul  debet^  yet  it  is  no  caufe  of 
demuner :  10,  in  debt  for  rent,  if  you  plead  entry  and  expulfion, 
it  is  no  caufe  of  demurrer,  though  it  may  be  given  in  evidence  oa 
nil  debet. 
til*  Reg.  But,  where  an  tlQ.  of  parliament  gives  the  party  privilege  to 

43^«  plead  the- general  iffue,  and  he  pleads  fpecially,  lif  fuch  fpecial  plea 

be  faulty  the  plaintiff  may  demur  to  it ;  for  though  he  neeSed  not 
to  have  pleaded  fpecia]iy,  yet  having  dotie  fo,  his  plea  muft  be 
agreeable  to  the  rules  of  law. 
ti).  Reg.  There  muit  be  a  fpecial  demurrer  to  a  negative  pregnant,  that 

^37*  Is,  a  negative  plea,  which  doth  alfo  contain  in  it  an  afHrmatire :  fOi 

to  an  argumentative  pica,  that  is,  a  plea  which  concludes  nothing 
direftly,  but  only  by  way  of  argument  or  re;,afoning  j  for  the  court 
will  intend  every  plea  to  be  good  till  the  contrary^  doth  appear. 
Cro.  Elis.         In  debt  upon  an  obligation  to  perform  covenants,  the  defendant 
Ogiethorp     pleaded  generally  performance  of  covenants,  where  fome  were  in 
S  v^/*      ^'^^  negative,  and  fome  in  the  affirmative  j  and  this  was  held  to  be 
Hob.  13.      but  matter  of  form,  and  aided  by  the  ftatutc  27  Eliz.  r.  5.  except 
^cTu.^^^'    ^'^•P^^^y  fheweth  for  caufe  of  his  demurrer,  that  fome  of  the 
•   ^'Soj*  covenants  are  in  the  negative,  and  fome  in  the  affirmative,  for  the 
court  (hall  adjudge  according  to  the  truth  of  the  matter:  but, if 
any  of  the  covenants  are  in  the  disjun£live  it  is  otherwife,  for  the 
court  cannot  know  which  of  them  in  the  disjunctive  be  hath 
performed. 
Comb.  S9f.       In  debt  upon  a  bond  for  performance  of  covenants  in  an  indent- 
GibbiT.      Dfe  of  apprenticefliip,  fcveral  breaches  were  affigned,  and  the 
•  *^®^*  defendant  demurred  generally  5  and  per  Holty  C.  J.  you  could  not 

take  advantage  of  the  affignment  of  feverai  breaches  even  at  com- 
mon lawj  without  ihewing  it  for  caufe  \  and  though  in  this  cafe 

tbeie 


fkere  wete  the  words  incerta  (f  caret  format  yet  it  Was  held  bat  a 
general  demurrer,  and  therefore  ill. 

But,  though  matters  of  form  are  aided  upon  a  general  demurreri  Hob.  %%f» 
Tet  there  muft  be  fufficient  appear  to  the  court  to  ground  their 
Judgments  upon;  and  it  is  not  enough  that  the  party  h^^th  right, 
but  fuch  right  muft  be  difclofed  to  the  judges  in  the  record  (o  as 
to  enable  them  to  pronounce  upon  it. 

And  therefore  it  hath  been  held,  that  if  an  executor  or  admi-  Hok.  sj;. 
ttiftrator  brought  an  a&ion  of  debt,  and  did  not  produce  their  ^u^ti^i*** 
probate  or  adminiftration,  that  this  was  not  aided.  bnbetx^ 

prefi  words  of  4  *  5  Ann.  c.  t5.  whick  vide  tklt  Attendneatt  letter  (B)* 

So,  if  a  man  plead  a  conveyance  of  a  rent,  or  the  like,  that  Hob.  133. 
cannot  pafs  without  deed,  without  {a)  producing  the  deed  in  his  '®  ^"J-  **• 

Elea  it  is  not  aided  $  for  it  is  not  enough  for  the  partv  to  fay  that  i^.  6^. 
e  is  executor,  or  that  the  rent  was  granted  to  him,  but  the  court  («)  TIik* 
muft  fee  and  judge  of  it,  clfe  the  right  appears  not ;  and  the  ad-  ^  ^*i? 
terfe  party  may  caufe  the  deed  to  b«  enrolled,  which  makes  it  a  r«/^^ 
jnit  of  the  plea,  whereupon  the  court  (hall  judge  whether  it  main-  deed  plead* 
tain  the  plea  or  not.  ^^-^, 

Araiy  which  the  party  demurring  canAoC  take  advantage  of  opon  a  general  demvrrcr,  and  thit  whn 
vftx  of  the  deed  is  demanoed,  it  is  ptcfumed  that  the  deed  it  in  court,  and  that  tr  Jig.tar  j  Yb<  itad!^ 
it  the  ad  of  the  court.    Sid.  308. 

,    So,  if  the  means  be  wanting  whereby  the  right  (hould  be  made  Hobajs* 

to  appear,  it  is  incurable  :  as,  if  a  man  bring  an  action  of  debt  *  Suppo6^ 

upon  an  obligation  and  produce  it,  but  fay  it  was  made  beyond  fca,  i^^^^ 

or  do  not  allege  a  place  *  where  it  was  made,  a  geujcral.  demurrer  ^  Fort  St. 

ferres;  and  for  the  fame  reafon  two  affirmatives  without  a  traverfe  G«orge,  in 

b  not  aided,  becaufeit  admits  no  trial,  without  which  the  court  3l^^^*fii?** 

cannot  fee  the  right*  ufua'i  to  ai« 

lege  >t  nude  there,  under  •fiiiutt,  at  WcfttHiAflcr,  or  wherefer  the  ^faue  it  laid. 

So,  if  in  debt  upon  an  obligation,  conditioned  for  the  perform-  Hob.S33« 
ancc  of  an  award,  the  defendant  pleads  nullum  fecerunt  arh/trtum,  ^^'^ 5** 
t|nd  the  plaintiff  replies  and  (hews  the  award,  he  muft  alfo  flicw  jm!  ; 
kthe  breach,  without  which  he  hath  no  caufe  of  adion,  oir  it  is  ill^  S«ad.*ios* 
on  a  general  demurrer^  for  though  the  defendant  can  make  tio 
^  anfwer  to  the  breach,  yet  it  ought  to  appear  to  the  court  that  the 
plaintiff  hath  caufe  of  adion. 

But,  if  in  debt  on  an  obligation  conditioned  for  the  performance  SkL  370^ 
of  an  award,  fo  as,  {5V.,  the  defendant  pleads  no  awarJ  made,       ' '        , 
ind  the  plaintiflF  replies,  that  ante  exbibitwnem  bilUj  fcilicet  the  a4th 
^Jwie^  (which  was  a  day  within  the  fubmiiBon,)  the  arbitrators 
Einade  an  award,  Is^c.^  and  the  defendant  demurs  generally,  t^e 
^plaintiff  (hall  have  judgment  j  for  though  the  plaintiff  ought  to  have 
t  replied,  that  the  arbitrators  made  their  award  before  the  day 
Kmitcd  to  them,  yet  this  is  form  only,  and  helped  on  a  general  , 
demurrer. 

I     If  in  debt  on  a  bond  for  performance   of  an    award,    the  Salk.?^. 
f  defendant  pleads  no  award,  and  the  plaintiff  fcts  forth  an  award  ^^'J^^^^^^^ 
''^  a  pi4fert  in  cur.  and  the  defendant  craves  ojer^  and  then  Maryggid.* 
.  Yot.  V.  H  h  demurs 


4^  ^Usm  anl)  PeattfngiSt. 

clemurs  for  variance  between  the  award  fet  out  in  the  replicatioft 
Mid  the  oyer,  and  the  variances  appear  material,  the  defendant  muft 
have  judgment  *,  otherwife,  if  the  variance  had  been  as  to  thofe 
parts  in  which  the  award  was  void. 
€art)i.6S.  It  hath  been  held,  that  a  declaration  in  trefpafs,  not  concluding 
27'  contra pacetn  domini  regis '^zs  \\\  on  a  general  demurrer;  but  this 

**^^'  is  now  helped  by  the  forementioned  (latute  /^isf  ^A»n.  c.  i6. 
which  ena£ls»  **  That  no  advantage  or  exception  fliall  be  taken 
**  of  or  for  an  immaterial  traverfe,  or  of  or  for  the  default  of 
'<  alleging  the  bringing  into  court  any  bond,  bill,  indenture,  or 
^<  other  deed  whatfoever  mentioned  in  the  declaration,  or  other 
*<  pleading,  or  of  or  for  the  default  of  alleging  of  the  bringing 
<<  into  court  letters  tedamentary  or  letters  of  adminiftration,  or 
*'  of  or  for  tlie  omiflion  of  vi  ks  armis  £5"  contra  paceniy  or  either 
<*  of  them,  or  of  or  for  the  want  of  averment  of  hoc  paratus  eft 
•*  verificare  per  recordunty  or  of  or  for  not  alleging  prout  patet  per 
^<  recordum  ;  but  the  court  (hall  give  judgment  according  to  the 
**  very  right  of  the  caufe  as  aforefaid,  without  regarding  any  fuch 
**  imperfe£lions,  omiffions,  and  defefts,  or  any  other  matter  of 
<<  like  nature,  except  the  fame  (hall  be  fpecially  and  particularly 
.  ^<  fet  down  and  (hewn  for  caufe  of  demurrer/* 


7.  Demurrer  to  Evidence. 

Co.  Lit.  7%.  Demurrer  to  evidence  is  an  admi(rion  of  the  truth  of  the  fa^ 

ciSh'**"  alleged  by  the  adverfe  party,  or  an  acknowledgment,  that  the 

llaym.404.  evidence  produced  by  him  at  the  trial  of  the  caufe  is  true,  but  a 

^  Jon.  14&.  denial  of  its  operation  and  efied):  in  law,  whereupon  the  party  dc- 

1*8**  TTh  '""'^s,  and  prays  the  judgment  of  the  court;  for,  the  faft  being 

Teafon  fat  agreed  on,  the  judges  are  the  proper  expofitors  of  tlie  law,  and 

demurring  are  to  determine  the  fame,  and  not^he  jury.     But,  if  a  matter  of 

T *hnth*  evidence,  which  is  thought  material,  be  offered,  and  the  court  dif- 

jory,  if  they  allow  or  ovcr-rulc  it,  this  is  a  proper  matter  for  a  (^i)bill  of  excep- 

plcafe,  may  tions,  which  the  judges  are  compellable  to  figu.  Alfo  (^),  if  the 
Mjeclal*"^  court  over*rulcs  one  who  offers  to  demur  upon  evidence,  this  is  a 

^•rdiaj  and  proper  cafe  for  a  bill  of  exceptions,  and  the  remedy  which  the 

then  Uie  fUtute  in  that  cafe  provides. 

appear  on  the  itcord.     P«r  Bikller,  ]«  Doug.  134-}      {a\  For  thii  'vMt  title  Bill  of  Excepcioo. 

(^)  9  Go.  13.     a  loft.  416.  and  Cro.  Car.  341.     Con  and  The  Bi/Kop  of  St.  DaVid*i  adjudged* 

Jon«  331.  S*  C.  by  which  it  appears,  that  a  bill  of  exceptions  was  tendered  and  figned. 

S  Co;  io4«  tf  in  ejeifiment,  or  any  other  aAion,  the  plaintiff  give  in  evi- 
■•  Baker'a  jence  any  matter  in  writing  or  record,  or  a  fentence  in  the  fpiritual 
xlii!  75x^-2.  court,  and  the  defendant  offer  to  demur  thereupon^  the  plaintiF 
s.  c,  ad-      cannot  refufe  joining  in  demurrer,  but  muft  do  the  fame,  or  waif  e 

judged,  be-   his  evidence. 

caufe  there 

cannot  be  any  variance  of  a  matter  in  writing. 

5  Co.  104.  Alfo,  if  the  plaintiff  produce  witnefles  to  prove  any  matter  cf 
7T^^!c.  ^^^»  "P^*^  which  any  queftion  of  law  arifes,  and  the  defendafit 
-iwhcre  it   admit  their  teftimony  to  be  true^  in  fudi  cafe  likewifc  the  defend- 


pitM  anD  pieaDfngjB^  467 

tet  ihay  detnUr :  fo,  the  plaintiff  may  demur  upon  the  evidence  isVaid,  that 
offered  by  the  defendant  mutatis  mutandis.  ^^^f^^L 

'  party  offer 

to  demur  upon  any  evidence  given  by  witneflcfti  the  other,  unlefs  he  pleaieth,  Aall  not  be  compelled  to 
joip  i  becaufe  the  credit  of  their  teftimony  u  to  be  exatntned  by  a  jury  ;  and  the  evidence  is  uncerc«iny 
and  nay  be  enforced  more  or  lefs,  but  both  parties  may  sgrce  to  join  in  demurrer  upon  fuch  cvldence- 
^-^-Alfoit  it  faid,  that  in  a  demurrer  upon  evidence  thepsrty  demurred  unto  may  demand  judgment  of 
the  cottrt,  whether  he  ought  to  join  in  the  demurrer  \  for.  if  there  be  nut  a  colourable  matter  to  ground 
tbcdemarrer  upon,  the  court  will  not  force  the  party  to  join  in  it,  but  wUI  over-iuleiL^  thatjuftice 
Day  not  be  fri volouHy  delayed .     Lil.  Reg .437. 

Bat  in  the  cafe  of  the  kiiig,  he  by  his  prerogatiye  is  not  obliged  Co.  Lit.  ya* 

to  join  in  any  demurrer;  but  in  cafe  any  doubt  arifes,  the  court  *•    ^y*'» 

may  diredi  the  jury  to  find  the  matter  fpecial,  and  thereupon  de-  cro.Eiiz.' 

termine  what  the  ]aw  is.  75^   5  Co. 

104.  s.  p. 
The  king  by  hi«  prerogative  may  waive  his  ilTueand  demur  in  law,  &  e  cottt.    Plow.  S5.  a.  x^S^ 

He  that  demurs  upon  evidence  ought  to  confefs  the  whole  mat«-  Alien,  iS. 
ter  of  faft  to  be  true,  and  not  refer  3iat  to  the  judgment  of  the  J^''fpf  ^' 
court  5  and  if  the  matter  of  fad  be  uncertainly  alleged,  or  it  be  (^td  to  be*'* 
doubtful  whether  it  be  true  or  no,  becaufe  offered  to  be  proved  refoived. 
only  by  prefumptions  and  probabilities,  and  the  other  party  will  ^"*'»  *^ 
demur  thereupon,  he  that  alleges  this  matter  cannot  join  in  de-  ^^ 
muner  with  him,  but  ought  to  pray  the  judgment  of  the  court,  that 
he  may  not  be  admitted  to  bis  demurrer,  unlefs  he  will  confefs 
the  matter  of  hGt  to  be  true. 

As,  if  it  be  alleged  by  one  party,  that  there  is  fuch  a  writ^  which  StUe,  lu 
19  denied  by  the  other,  and  thereupon  there  is  a  demurrer  to  the  34* 
eWdence's  upon  this  there  can  be  no  judgment  given,  for  the  being  ^^^  in  sciie, 
or  not  being  fuch  a  writ  is  a  fzGt  that  the  jury  (hould  determine ;  |4-  '>t  i> 
but  in  this  cafe  a  writ  (hould  have  been  admitted  tisi  quel,  and  ^'1^^ .  . 
then  the  effeft  thereof  might  have  been  determined  by  the  court ;  a  new  cr«/re 
and  in  this  cafe  both  parties  having  mifbehaved  themfelves,  the  one  fidas  (koM 
in  ofiering  and  the  other  in  joining  in  demurrer,  the  court  held,  fj^^^J"  [J^j,. 
that  judgment  could  not  be  given  for  either^  but  that  an(/i)  alias  n^j^  ^sif  a 
venire  facias  ihotild  be  awarded.  fpcclai  v^r- 

-^  dia  be  found 

infaffictent;  but  in  Allen,  iS.  the  opinion  of  the  court  wai,  that  an  mUms  Ventre  facia*  ^oold  be 
Awarded,  and  not  a  venire  de  novo,  becauic  no  verdid  was  given. 

[If  a  matter  of  record,  or  other  matter  in  writing,  be  offered  in  Tidd'sPr, 
evidence  to  maintain  an  iiTue  joined  between  the  parties,  all  the  5^*>  3*  4* 
books  agree,  that  the  adverfe  party  may  infid  upon  the  jury  being 
difcharged  from  giving  a  verdi£t  by  demurring  to  the  evidence,  and 
obliging  the  party  offering  the  fame  to  join  in  demurrer,  or  waive 
the  evidence :  and  the  reafon  given  for  it  iS,  that  there  cannot  be 
any  variance  of  matter  in  writing.  The  books  alfo  agree,  that  i£ 
parol  evidence  be  offered,  and  the  adverfe  party  demur ;  he  who 
offers  the  evidence  may  join  in  demurrer  if  he  will.  But  the 
language  of  the  old  books  is  very  indi(tin£l  upon  the  quedion, 
whether  the  party  offering  parol  evidence  ihall  be  obliged  to  join  in 
demurrer.  In  a  late  cafe  which  came  before  the  Houfe  of  Lords^ 
{Gib/on  and  John/on  v.  Hunter,  2  H,  BL  1 87.)  it  was  obferved,  in 
delivering  the  opinion  of  the  judges,  that /^r^/ evidence  is  fome- 
tvnes  certaiiij^  and  no  more  admitting  of  any  variance,  than  a 

H  h  2  matter 
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matter  m  writing  >  but  it  t»  alfo  often  hiofe  aiid  indeierminatv; 
often  circumftantial.  ,  The  reafon  for  Miging  the  party  offering 
evidence  in  vriiingj  tD  join  in  demurrer^  applies  to  the  nrft  lortoc 
parol  evidence  %  but  it  does  not  apply  to  parol  evidence  that  is  k»(J6 
and  indeterminate,  which  may  be  orged  with  more  or  lefs  efieft 
to  a  jury ;  and  leaft  of  all^  will  it  apply  to  evidence  of  circum-« 
ftances,  which  evidence  is  meant  to  operate  beyond  the  proof  of 
the  exiltence  of  thofe  circumftanccs,  and  to  conduce  to  the  proof 
of  the  exiftence  of  other  fafls-  In*  futh  cafes,,  however,  if  the 
party,  who  demurs,  will  admit  the  evidence  of  die  izfk^  whidi 
evidence  is  loole  and  indeterminate,  or,  in  the  cafe  of  circom- 
fiantial  evidence,  if  he  will  admit  the  exiftence  of  i^e  b£t^  which 
the  circumftances  offered  in  evidence  conduce  to  prove^dierewilt 
then  be  no  more  variance  in  this  parol  evidence,  than  in  a  matter 
in  writing }  and  in  fuch  cafe,  the  party  (hall  be  allowed  to  demnr^ 
and  his  adverfary  mud  join  in  demurrer.  But  on  a  demurrer  lo 
circutn/iantial  evidence,  unlefs-  the  party  demurring  will  diftinAly 
admit,  upon  the  record,  every  fia£t,  and  every  concI«fion>  which 
the  evidence  offered  conduces  to  prove,  it  is.  not  competent  to  him 
to  infift  upon  the  jury  being  difcharged  from  giving  a  verdi£l,  by 
demutfing  to  the  evidence,  and  obliging  the  party  offering  it  to 
join  in  demurrer :  though,  if  the  party  offering  the  evidence  con- 
fent  to  waive  the  objeAion,  and  to  join  in  demurrer,  every  izQt  is 
to  be  confidered  by  the  court  as  admitted,  which  the  jury  could 
t)9«si*  i>9*  infer  in  his  favour,  from  the  evidence  demurred  to :  and  the  court 
a  H.  BL       ^j}2^  If  ^^j  ^Q^  giyg  judgment  upon  fuch  evidence :  but  others 

^  wife,  a;  venire  de  novo  muft  be  awarded. 

%  H.  Bi.  The  whole  operation  of  entering  the  matter  upon  record,  and 

ao8.  Cro..   condu£ling  a  demurrer  to  evidence,  is  and  ought  to  be  under  the 

2q1i\^^!  P.  dire&ion  and  controul  of  the  court,  upon  a  trial  at  bar,  or  of  the 

313.  j^gs  at  niBprius :.  fubje£k,  however,  to  an  appeal,  by  bill  of  ex« 

ceptions,  if  the  demurrer  be  refufed.    And  where  a  demurrer  to 

evidence  is  admitted,  it  is  ufual  for  the  court,  or  judge^  to  give 

orders^  to  the  aflbciate,  to  uke  a  note  of  the  teftimony,  which  is 

figned  by  the  counfel  on  both  fides^  and  the  demurrer  is  affixed  to 

tfiepg^Ai. 

Dougi.  sz8.      The  queftion  upon  a  demurrer  to  evidence  being,,  whetjier  the 

evidence  offered  be  fufficient  to  maintain  the  iflue,  the  party,  on 

fuch  demurrer,  <;^inot  take  advantage  of  any  objedlion  to  the 

pleading.]        ; 

Plow.  408.        Upon  a  dertiurrer  to  evidence,  though  the  matter  of  bJBt  be 

Schoiaftica't  confcflcd,  yct  the  jury  may  inquire  of  the  damages,  and  afleis  them 

aa.*'    ^  *  conditionally,  viz.  if  upon  the  argument  of  the  demurrer  the  law 

(hould  be  for  the  plaintiff^,  then  fo  much,  &r.     Alfo,  it  hath  been 

(4)  Cro.       refolved  (a),  that  the  damages  may  be  inquired  nf  by  a  writ  of 

Dtfrolrt  vl     inq^^ry^f  damages,  when  the  demurrer  is  determined  5  and  it  b 

Kewbotc^     faid  to  be  the  mod  ufual  courfe,.  when  there  is  a  demurrer  upon 

'  evidenccj  to  difcharge  the  jury  without  more  inquiry, 
ter.  87.  Error  of  a  judgment  in  the  palace  court  in  ajfum^t^  where  to 

r  Boiu*'*^  prove  the  confideration  an  arreft  was  to  be  proved  by  the  plain^ 
'  tiff";  and  for  that  he  dij  not  produce  the  writ  the  defendant-^de^ 

muned 


flsarred  on  the  evidence,  and  thereupon  judgment  was  given  for 
the  plaintiff:  and  now  to  rererfe  the  judgment  it  was  faid  for  the 
plaintiff  in  error,  that  the  king's  writs  are  matters  of  record,  and  ^ 

are  not  to  be  proved  but  by  themfelves  $  and  it  was  agreed  by  the 
court,  that  the  writ  ought  to  have  been  produced  in  evidence,  but 
by  the  demurrer  it  is  confe0ed,  the  arreft  being  matter  of  fa£l> 
though  it  be  to  be  proved  by  a  matter  of  record ;  and  the  jury 
might  of  their  own  knowledge  know  that  there  was  a  writ ,  and 
by  the  demurrer  on  the  evidence  all  matters  of  fa£t  are  confefled 
that  the  jury  ^oj^ld  know  gf  their  own  conufance. 


(0)  Plea   at  what  Time  to   be  put  ioi  and  the 

Cpremony  requifite  therein. 

T  F  the  defendant  neglc€t9to  put  in  his  pjca,  when  the  niles  for  La.lte|. 
^  pleading  are  out,  the  plaintiff  may  fign  judgment  for  want  J^|\s^fafy^ 
thereof;  but  if  the  matter  which  is  to  be  pleaded  is  difficulty  the  nowtosrut 
court  will  upon  motion  grant  the  defpndaojt  longer  time  to  put  in  time,  by 
his  plea  than  otherwife  by  jthe  rules  of  court  he  ought  to  have ;  j^'^^^^t 
but  without  leave  of  the  court  he  cannot  have  longer  time,  becaufe  ed  onfiim* 
die  court  is  to  judge  whether  it  be  necc^ary  to  plead  foch  a  plea  nons  for 
as  requires  longer  time  to  confider  of  than  ordinary }  and  fliould  ^^P'*''*  ' 
it  be  otherwife,  the  defendant  slight  upon  fuch  pretences  delay  r  when  a 
the  plaintiff  without  caufc  *.  funmioDi  Ii 

*  .    uktn  out» 

9mA  ande  retornable,  before  the  expiration  of  the  tine  for  pleading»  it  it  a  ftty  of  proceedinp,  pcn4- 
log  the  application  t  )>ut  it  is  otherwife,  when  taken  out,  or  made  retumabley  after  the  expiradoo  of 
dtc  tine  for  pleading.  Say.  R,ep.  165.  Baroea,  %40, 15ft.  Caf.  Pr.  C.  B.  137.  Pr.  Keg.  Sj^i.  S.  C* 
Bamet|a55.  Caf.  Rr.  C.  B.  144.  S.  C.  Bamei,  254..  .  Pr.  Reg.  a93.  S«  C.  Nor  wiU  it  operate  at 
a  ftay  of  proceedings,  where  the  objed  of  it  is  coUateral  to  tke  time  for  pleading,  at,  to  difchargc  Ae 
dcfqidant  out  of  cuftody  opon  common  bail,  Si^»    PtrCar.  M.  aS  G.  3.] 

Alfo,  where  the  plaintiff  doth  keep  any  deed,  or  writing,  or  Lil.  R^. 
other  thing  from  the  defendant,  which  dotn  belong  unto  him,  and  37* 
whereby  he  is  to  make  his  defence,  and  is  difabled  by  the  retain- 
ing thereof  to  plead  for  his  bed  advantage,  the  court  will  upon  a 
motion  grant  an  imparlance  to  the  defendant  till  the  plaintiff  do 
deliver  it  to  him,  or  bring  it  into  court,  and  alfo  a  convenient 
time  after  till  he  can  draw  up  his  plea ;  for  the  law  gives  every 
defendant  convenient  time  to  make  his  bed  defence ;  and  in  this 
cafe,  if  the  plaintiff  be  delayed,  it  (hall  be  adjudged  his  own  de* 
bvlu 

So,  where  an  executrix  was  fued  by  fpecial  original,  it  was  Hli.  5  G.^. 
moved,  that  being  executrix  Ihe  might  imparl  till  ne^^t  term,  that  sn^f^;^ 
ihe  might  know  how  to  plead  with  lafety ;  the  motion  was  grant*  v^Morris, 
ed  for  four  days  to  plead,  and  afterwards  for  three  more ;  but  the  Executor  of 
fourt  refufed  to  enlarge  it  to  the  following  term,  becaufe  of  the  Jj^^'^^jJ'fo 
mconvenicncy  that  might  accrue  to  other  creditors }  and  in  doing  nUed  be.* 
;t  thus  far  obKged  the  defendant  to  enter  into  terms  not  to  acknow-  t^^etn  tte 
ledge  judgment  in  the  mean  time  to  other  creditors  that  were  in  ^'ij^y. 

■   *       ■        •  '   H  h  3  equal 
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Morrtt.       equal  degree  with  the  plaintiff,  nor  to  do  apy  thing  to  lui  prfri 

temp.  Hard.  165.    ft  Bernard.  K.  B.  i%^,    *  Now^  if  defendant  obtaini*  by  a  jodge*i  •tdcr,  tune  tt 

plead.  It  is  cuftomary  to  infett  the  like  conditions. 

Trin.  5G.S.  So,  a  defendant  had  time  to  plead  given  till  the  fecond  day  of 
Kn^'htv  ^^  "^*^  term,  upon  a6Sdavit  that  four  days  before  the  declaration 
Kobtofon.     delivered  he  was  and  {till  continued  to  be  fo  indifpofcd  in  mind 

that  he  could  not  make  his  defence. 
5  Mod.  215.       When  a  perfon  appears  upon  a  recognizance,  or  in  propria  perm 
fona^  or  is  a  prifoner  in  cudody  upon  any  information  for  a  mifde- 
meanor,  where  no  procefs  ifTued  out  to  call  him  in,  by  the  courfe 
of  the  court,  in  thefe  cafes»  he  muft  plead  injiantlr. 
Comb.  3.  Thofe  that  come  in  upon  a  habeas  corpus  or  attachment  mu(t 

^h'9*^"'ft  plead  the  lame  term  without  imparlancCj  giving  the  ordinary 
depend  on     Tules,  which  are  eight  days*. 

the  fituation  of  the  caufe  wl^ea  removed,  the  time  when  the  hahtax  it  returnable,  and  the  ^fon  who 
fu^  it  forth,  &c. 

Comb.  151.  ^  plea  in  abatement  muft  be  pleaded  within  fout  days,  without 
tit^jiSate  fy^?^i^^  leave  from  the  court,  becaufe  the  perfon  coming  in  by  the 
icnt  (O)^  procefs  of  the  court  ought  not  to  have  time  to  delay  the  plaintiff: 
aj*  alfo  f^ich  plea  by  the  4^5  Ann.  c.  16.  being  for  delay,  is  not  to 

be  received,  unlefs  on  oath,  and  probable  caufe  (hewn  to  the 

court, 
C«mb.  X9«        Upon  a  refpondeas  oujler  they  have  ufually  four  days'  time  to 

plead  \  but  this  is  faid  to  be  in  the  difcretion  of  the  court. 
I^fich.  ^  By  the  rule  of  the  court,  as  many  days  are  allowed  for  the 

B^*A*"  defendant  to  plead  ^fter  oyer  given,  as  he  bad  by  the  rule  of  the 
drewi  V.   '    court  at  the  time  of  oyer  demanded. 

j^ingley.  iStr.877.  and  Barnard.  K.B.  36S.  S.  C  but  S.  P.  does  not  appear. 

R.T.  5  &6  [In  J7.  J?.,  if  the  plaintiff  am^^  his  declaration,  the  defendant 
fol  R.*M  ^^  \i'x^t.  two  days,  exclufive  of  the  day  of  amendment^  to  alter 
30  c*  2.'     his  firft  pleaj  or  plead  de  novo,] 

l^eg.  2. 

Mich.  Defendant  Had  an  order  by  confent  from  a  judge  for  eight 

InE  R        days'  time  to  plead,  and  at  the  expiration  of  the  eight  days  plain* 

Stakiev.      tiff  (igned  judgment,  without  giving  a  rule  to  plead  j  ^  per  eur^ 

'Wiikea.        the  judgment  is  regular ;  rules  are  only  to  giv;e  the  parties  notice 

when  they  are  exp^£led  to  plead,  here,  the  defendant's  praying 

time  to  plead  excludes  any  prefumption  that  the  plaintiff  has  not 

given  him  fuch  notice. 

i  LH.  Reg.        If  the  defendant  do  not  plead  according  to  the  rules  of  the  court, 

*9^-9'         fo  that  the  plaintiff  may  enter  judgment  upon  a  nil  dicity  yet  if 

after  the  rules  arc  out  the  defendant  put  in  his  plea  into  the  office 

before  the  plaintiff  hath  entered  his  judgment,  this  plea  is  to  be 

accepted,  and  the  plaintiff  ought  not  then  to  enter  his  judgment  | 

and  if  hf  do,  the  judgment  may  be  fet  aCde  for  irregularity. 

]l.T.  [In  B.  R,y  where  the  defendant  has  appeared,  or  filed  bail,  up^ 

541  #  C,  a.  Q0  g^ny  kind  Qf  procefs,  returnable  the  ^rj?  or  fecond;  return  of  any 

tcrmt 


tctm;  if  the  plainti£F  declare  in  Londm. or  Mtiilffttc^  and  the  de<« 
lendant  live  ^within  twenty  miles  of  London,  the  declaration  fhould ' 
be  delivered  or  filed  abfolutely^  with  notice  to  plead  within  four 
days;  or,  in  cafe  the  plaintiff  declare  in  any  other  county,  or  the 
defendant  live  above  twenty  miles  from  London^  within  eight  days 
e^tclufive  after  the  delivery  or  filing  thereof;  and  the  defendant 
mail  plead  accordingly  without  any  imparlance. 

Where  the  defendant  has  not  appeared,  or  filed  bail,  the  rule  in  R.  T. 
B.R.  is,  that  **  upon  all  proccfs  returnable  before  the  Iqft  return  of  •*^'l*' 
**  any  term,  where  no  affidavit  is  made  and  filed  of  the  caufe  of 
**  aftion,  the  plaintiff  may  file  or  deliver  the  declaration  de  bene  ejfe^ 
"  at  the  return  of  fuch  procefs,  with  notice  to  plead  in  eight  days^ 
**  exclufive,  after  the  filing  or  delivery  thereof;  and  if  the  defends    ' 
^'  ant  do  not  file  common  bail,  and  plead  within  the  faid  eight 
^^  days,  the  plaintiff,  having  filed  cojnmon  bail  for  him>  may  figa 
**  judgment  for  want  of  a  plea."     But,  if  the  declaration  be  not  i  Burr.  %^; 
filed,  until  after  the  return  of  the  procefs,  the  defendant  has  eight  ^*^"  \^ 
days  to  plead  from  the  time  of  filing  it,  whenever  it  may  be.  ao  O.  3* 
And  "  upon  all  procefs^  where  ah  affidavit  is  made  and  filed  of  Tidd'tPr, 
"  the  caufe  of  adlion,  the  declaration  maybe  filed  or  delivered  di  **^ 
*'  hene  ejfe,  at  the  return  of  fuch  procefs,  with  notice  to  plead  in 
^^  four  days  after  the  filing  or  delivery,  if  the  ad  ion  be  laid  in 
"  London  or  Middlefexy  and  the  defendant  live  within  twenty  mile^ 
''  of  London,  and  in  eight  days,  if  the  adion  be  laid  in  any  other 
**  county,  or  the  defendant  live  above  twenty  miX^s  ixova  London  9 
^^  and  if  the  defendant  put  in  bail,  and  do  not  plead  within  fuch 
"  times  as  are  rcfpcclively  before  mentioned,  judgment  may  b« 
**  figned."     But  in  all  the  foregoing  cafes,  the  declaration  ihould 
\t  delivered,  or  filed,  and  notice  thereof  given, yowr  days  exclufive 
before  the  end  of  the  term,  a  rule  to  ples^d  dujy  entered,  aQ4  ^ 
plea  demanded,  when  neceflary. 

When  the  procefs  is  returnable  the  loft  return  of  the  term^  or,  TiWt  Pr4 
^hcre  it  is  returnable  before,  but  the  declaration  is  not  delivered],  *^5« 
or  filed,  and  notice  thereof  given^  four  days  exclufive  before  the 
end  of  the  term,  the  defendant  is  entitled  to  an  imparlance,  and 
muft  plead  within  the  dxiifdur  days  of  the  next  term,  provided 
the  declaration  be  delivered  or  filed,  and  notice  thereof  given,  be- 
foj?  the  ^fToin-day  of  that  t^rn\,  otherwifc  the  defendant  will  be 
allowed  to  imparl  to  a  fubfeq\ient  term. 

If  four  terms  have  elapfcd,  fince  the  delivery  or  filing  of  the  de-  R,  T. 
claration,  the  defendant  (hall  have  a  whole  term's  notice  to f  lead,  ^t^^'Ai 
Worejudgment  can  be  entered  againft  him,  unkfs  the  caufe  have  Dougi.71. 
been  (laid  by  injunftion  or  privilege  ;  and  the  notice  in  fuch  cafe  »  Bi.  Rep. 
«nuft  be  given  before  the  effoin-day.  of  the  term:  but  it  does  not  *|JJ*^,'J^ 
extend  beyond  the  term ;  and  therefore  a  rule  to  plead  may  be  co„tr, 
Cqtcrcd,  and  judgment  figned,  in  the  vacation.  a  Term  Rep,  40, 

After  a  defendant  in  a  quo  warranto  information  has  appeared,  6  Term 
the  profecutor  muft  give  two  four-day  rules  to  plead,  and  after  the  |^*Jji^^^; 
fxpiration  of  the  laftj  muft  alfo  move  in  term-time  for  a  pcremp-  aiaai  ^o^ 
I  Hh4  torj 
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l^cutioBt      tufrj  vale  to  plead,  otherwife  the  defendant  has  until  the  oett 
^mifdc.     term  to  plead. 

fcur-dsy  rules  w'f Wen  tt>  plead,  an^  iperemptAy  mle  moved  for ;  aad  then,  if  tbcve  lie  i  < 
«iie  ibttr.diy  rule  to  join  in  dea)uricr»  and  e  peremptory  rule  moted  for.    /M.  Rex  v.  Safer* 

It*  T.  The  time  allowed  perfons  in  confinement,  charged  with  offences 

SS  ^«  S«      againft  the  ezcife  laws,  is,  in  cafe  fuch  perfons  are  confined  in  any 

gaol  within  the  diftance  of  forty  miles  from  Lcsadan^Jix  days  i  u 

above y^r/y  miles,  iigit  days,  after  the  delivery  of  the  copy  of  the 

indi^ment  or  information  to  fuch  perfons,  or  to  the  gaoler,  kcep» 

er,  or  turnkey  of  the  gaol,  with  a  notice  thereon  indorfed. 

Jteftolsn  V.    '  A  prifonier  needs  not  give  notice  of  a  plea,  unlefs  he  files  it  be* 

Chapman*     (qj^^  t]^^  ^^  when  by  the  rules  of  the  court  he  is  compellable  ts 

5  Term  t  _j  '  * 

Tli^oMI  V.  Pricbtrd,  4Terai  Rep.  #64* 

DyciM  t.  .  A  plaintiff  muft  make  a  demand  of  a  plea  before  he  fignt 

Vi4ioyoe|  judgmentt  and  he  cannot  fign  judgment  until  the  expiration  of 

Kc|h!'^4.  twenty-four  hours  after  the  demand  has  been  made.    But  thede« 

Bowies  V,  mahd  may  be  made  at  the  time  of  delivering  the  declaration. 

Xdwardsy 

4  Term  Rep.  1  xS.    Cherchwardeat  of  Edmonton  ▼.  Oftome,  6  Term  Rep.  6^9. 

'Ktjtr.       ^  Time  to  plead  under  a  judge's  order,  is  reckoned  incb^  ^ 
mitehead,  ^^  jj^y  ^f  ^^  ^^^  q£  ^j^^  Q^dgj  ^^  ^^cMve  of  thc  dav  on  which 

9  H  Bl.  35.    .'  .'  *  ^  / 

"   It  empires. 

^f efure  t.      ,  If  a  rule  to  plead  expire  on  a  Jifs  nonjuridieus^  fuppofing  fuch  4ay 

''^h'bL      ^°*  ^^  ^ Sunday^  the  defendant  is  bound  to  plead  on  or  l^foie  that 

61S.'  4^y »  ^i^d  if  he  do  not,  judgment  may  be  fignedon  the  next  day;  for 

the  offices  are  open  on  all  the  other  tUes  nonjuridici^  but  &mfa|y«] 

«  Lii.  Reg.    ^   Every  fpecial  plea  muft  have  counfel's  hand,  otherwife  it  will  be 

*^^  rejeded,  and  the  plaintiff  may  fign  judgment  j  but,  if  there  be  two 

defendants,  and  one  plead  a  general  iffue,  and  the  other  fpecially, 

and  both  are  on  the  fame  paper  \  though  the  fpecial  plea  is  not 

figned,  the  jplaintiff  cannot  rejedi  the  general  iifue,  and  takejudg* 

inent  againft  both ;  for,  if  he  do,  the  judgment  is  totally  errODC* 

pus,  and  if  execution  be  fued,  reftitution  (hall  be  awarded :  hot 

fhe  plaintiff  may  regularly  take  judgment  againft  him  who  pleaded 

ipecially, 

X4l.Reg.  A  foreign  plea  muft  be  engroffed  in  parchment,  and  figncd  hf 

Vn*  145^*  counfelj  and  put  in  upon  the  {a)  oath  of  the  defendant,  that  is,  he 

irw«   '     ninft  fwear  that  his  plea  is  true,  or  fuch  a  plea  is  not  to  here* 

Htu  ia6.     ceived  (  bccaufe  thereby  he  endeavours  to  ouft  the  court  of  its  ]»• 

IWear  a  fordgii  plea,  where  be  ought  to  do  it>  the  plaintiff  may  eatec  jodgmoit  upw  e  n^  ^* 
Scile,  sas*       . 

W.  If*.         Etror  was  affigned,  that  the  defendant  in  the  writ  of  enor  wa« 

W  ^II*     ^^^  before  the  firft  judgment  given,  and  it  appearing  by  affidafits 

.$»ji      *     ?hat  he  was  aliye^  and  that  it  was.  a  trick  merely  for  delay,  the 

ixmrt.  detcrpiincd  to  ovcMuk  the  plea,  unlets  the  plaintiff  would 

iv(car  that  it  was  true* 


(P)  Continuance  and  Difcontinuance  in  Pleadingt  < 

A  T  common  hw  qo  plea  could  be  detennined  but  in  the  pre-  Bra.  Dai* 
•**  fence  of  the  partica,  unlefs  default  was  made  by  one  of  the  ^^^n'H 
parties,  and  not  excufed;  and  therefore  by  the  ftatute  Wejtm.  (2)* 
c*  28.  to  fave  delays  at  the  ntfi  priusy  they  ordered,  that  the  inqueft  6  Mod.  iS}« 
Ihoald  be  taken,  diough  the  defendant  made  default,  and  did  not  ^^'^^* 
ai)pear.     Hence  it  became  neceflary,  after  iflue  joined,  that  there  Cro.  Jac» 
would  be  continuances  from  time  to  time  till  the  verdid  was  s*^*  ^^ 
taken,  as  before  iflue  joined,  a  continuance  was  given  the  defend-  ^^*^3<^ 
ant  from  term  to  term  until  his  plea  was  put  in  $  and  if  thefe  con- 
tinuances were  not  entered  from  term  to  term,  the  defendant  was, 
without  day  in  court ;  and  wherever  be  was  fo,  there  was  an  end 
of  the  proceedings  in  that  writ }  for  he  had  fulfilled  the  command 
of  that  writ  in  appearing,  and  the  court  might  give  judgment 
againil  him  if  he  did  not  plead ;  and  if  the  court  neither  gave  him 
leave  to  plead,  nor  gave  judgment  againft  him  for  want  of  a  plea, 
he  having  fulfilled  the  writ,  the  matter  was  at  an  end :  fo,  if  he 
had  pleaded,  and  the  court  had  not  given  a  day  to  the  parties  to 
prove  their  allegations,  there  likewife,  the  defendant  having  ap* 
peared,  the  writ  was  complied  with,  and  the  matter  at  an  end, 
unlefs  the  court  gave  farther  time  to  verify  the  allegations; 
and  therefore  in  fuch  cafes  there  muft  be  continuances  till  the 
verdiA. 

So,  upon  a  demurrer,  or  after  a  verdift  given,  if  the  court  RoU.  Abr* 
give  time  to  confider  of  their  judgment,  they  muft  give  day  to  ^.^'.^ 
the  parties,  becaufe  they  can  determine  nothing  in  the  abfence  of  \x^  ^^If* 
the  parties,  and  the  command  of  the  writ  being  complied  with  by  ^^iBuift^ 
the  defendant's  appearance,  and  the  efied  of  the  writ  anfwered.  '^  ?•  ^: 
4 18  at  an  end ;  and  the  court  can  give  time  only  from  one  term  not  law, 
to  another  ^  for,  if  they  could  give  day  to  a  fecond  term,  they 
might  give  it  to  a  5th,  aoth,  or  100^  and  they  would  have  power 
to  delay  ad  infinitumm 

If  a  man  declares  in  an  a£bion  upon  the  ftatute  of  monopolies,  RoU.Ate« 
91s  the  king's  patentee  of  foap,  and  after  the  defendant  in  Eajier  ^^3* 
term  pleads,  that  the  king  did  not  make  any  fuch  letters  patent,  ftlmd^ 
and  iflue  is  joined  thereupon,  and  day  given  to  the  plainciiF  till  Bakery  M« 
Micb.  term,  but  there  is  no  continuance  between  Eqfier  and  Tri*  i^t^* 
K^  term,  it  is  a  difcontinuance ;  for  though  the  court  might  give 
day  to  bring  in  the  letters  patent  in  Micb,  term,  omitting  Trinity 
ternn^  yet  there  ought  to  be  a  continuance  between  Eajier  and 
JVml^j  term  by  a  curia  advifan  vult  till  Trinity  term,  or  otherwife 
It  is  a  difcontinuance. 

In  eje&ment,  if  the  defendant  at  the  day  of  nifi  prius  at  the  RoD.  Abr, 
Affixes  pleads,  that  the  plaintiff  entered  into  parcel  of  the  land  jj^^^* 
P^ding  the  writ,  and  the  juftices  of  nyi prius  accept  the  plea,  and  sir  Hngh' 
44isu(s  the  jury,  though  they  do  not  give  any  day  to  the  parties,  Browft*s 

4  m 


474  peetf  ann  ]^Ieal»tngtf« 

cafib  in  hancOf  yet  this  is  not  any  difcontinuance,  although  the  plea  h 

^)  If  the  collateral;  for  the  day  of  nifi  prius  and  the  day  in  bank  arc  but 

found  one  ^^Jy  ^^^  ^^^  court  in  bamo  gave  day  to  the  jurors  in  banco  njf 

■gaioft  the  prius  jufliciarii  adqffifas  vcnerint^  and  to  the  [a)  parties  day  is  given 

htr^r*  ^^^  abfolutely. 

toaterial  whether  he  bad  a  day  gUeo  mhtui€9  0t  net ;  becaafe  be  balh  notbiag  further  to  do^bot  to  ^* 
chaige  htmfelf.     Palm.  3^3.     Cro.  Car.  236*  &  W«  Cio.Jac.  523. 

JtoiL  Ahr.  If  a  man  recovers  upon  demurrer,  or  by  default,  (5V.  and  a  writ 
485.  Pipe  Qf  inquiry  of  damages  is  awarded,  there  ought  to  be  continuances 
lloufRep.  f'^om  term  to  term  between  the  firft  and  fecond  judgment^  other- 
4oS.  S.  c.  wife  it  will  be  a  difcontintiance  \  for  the  firft  is  but  an  award,  and 
ft^s  ^s^  c**  ^^^  complete  till  the  fecond  judgment  upon  the  return  of  the  writ 
kic'heidby  of  inquiry  of  damages* 

the  clerks,  that  theie  is  no  necefBty  to  have  a  continuance  entered^  after  the  writ  of  inquiry  awiJeJ ; 

md  per  Coke,  it  is  good  either  way. If  a  judgment  be  given  in  trefpaA,  or  other  fuch  aftion,  bj 

default  or  upon  demurrer,  and  a  writ  of  inquiry  of  damages  awarded,  returnable  thje  oez^t  tierm^Bp  contisu* 
»nce  p4r  idem  4ies  ihall  be  given  to  the  defendant,  becaufe  be  is  out  of  court  by  his  own  default ;  fiid  to  be 
the  Gonftant  courfe  of  the  court  of  King^s  Bench.  Roll.  Abr.  486t  But  for  this  vide  11  Co.  6*  b« 
Cfo.  £112. 75.  144.'  774*     Roll.  Rep.  31.     Godb.  195.     Sid.  16. 

Koll.  Abr.         In  an  a£lion  of  debt  in  an  (i)  inferior  court,  if  the  defendaat 

Thornto  *cknowlodgC8  the  aflion  at  one  court,  and  no  judgment  is  entered 

^.  Wade,  At  this  court,  but  at  the  next  court  judgment  is  givt:n   for  the 

adjudged,  plaintiff;  if  there  be  no  continuance  between  the  faidcouTts>  thi^ 

tbip^^efs  is  a  difconfinuance- 

in  an  inierior  court  xnuft  be  returned  at  a  day  certain,  and  ought  to  be  to  the  court  as  well  as  to  the  isy* 
#V«  Cro.  £liz.  105.  Cro.  Jac.  314.  Stile,  58.  66.  70.  121.  Cro.  Car.254.  2Bu)ft.  36.  Mod.  81. 
%  Mod.  59>  ■  Bur,  if  a  continuance  be  made  in  an  inferioc  court  ad  proximem  cttriam  ibidem  tentKdamt 
without  alleging  any  day  to  which  it  is  adjourned,  yet,  if  the  court  be  to  be  heM  by  cuftoot^  not  at  any 
certain  day,  as  every  week,  or  de  triSus  in  tres,  Sec,  but  die  iutt^^  when  the  judf^s  thereof  pleafr,  i)»a 
il  a  good  continuance.  Cro.  Car.  254.— —In  a  pie-powder  court  the  adjournment  was  entered  uitm  dia 
ddtus  efit  where  it  Ihoi^d  hare  been  eadtm  bora^  yet  adjudged  good.    Moor,  4^9.  pi.  637. 

Cfo.  Jac  If  in  an  a£^ion  upon  the  cafe  in  an  inferior  court  the  defendant 

357*  Is  eflbigned,  and  hath  a  day  per  ejfoigney  and  the  plaintiff  habet  eun- 

Rowley. "  dem  dtem^  at  which  day  the  de^ndant  being  demanded  appears  < 

(0  For  this  not,  but  makcs  default,  {^  habet  diem  per  defaltam  ficundum  confue^ 

vii/eCro.  tudinem  villa  given  by  the  court,  to**:.,  this  is  a  difcontinuance ; 

Jon!  331*.  for  when  the  defendant  made  default  he  was  out  of  court,  snd 

Yeiv.  155.  (jc)  fo  no  day  could  be  given  to  him  \  and  the  cuftom  allied  can- 

Suie,  3»8,  jjQj  jj.^ip  ^^^  which  is  againft  the  common  law. 

Hard.  504.  If  in  a  quo  warranto  againft  a  corporation,  for  ufing  a  fair  and 

GomT"  niarket  and  taking  toll,  to'f.,  iflue  is  taken,  whether  they  hate 

Town  of  '  toll  by  prefcription,  or  not,  and  it  is  found  for  the  defendants  ^ 

Famham.  the  Attorney-General  may  yet  proceed  to  take  iffue  upon  the  reft, 

2eKin**^?s  ^®'  ^^  ^^^  ^^^^ °^ ^^^  '^^"S  thtxc  is  uo  difcontinuancc  before |aigT 

party  no  day  mcnt. 

18  given  (o  him,  becaufe  he  is  always  prefent  in  court.    Roll*  Abr.  486.7. 

Koil.  Abr.  In  an  adion  after  iffue  joined,  and  a  verdid  for  the  plamttl^ 
Bui  foTtbis  ^^  plaintiff  cannot  difcontinue  the  a£tion  without  the  cox^ent  tt 

IX  th« 


le  defenchnt ;  and  if  he  will  not  enter  |he  judgment,  the  defend-  vuU  Stite^ 
at  himfelf  may  enter  it.  Iff* 

^  Sid.  60. 

Kv«  4.S*     Mo4. 1 3.  Where  there  has  been  a  difconttnuance  af^er  a  fpedal  verdidl.    Latch,  ai6. 

Irtl.  3.      Cru.  Car.  575.     Salkp  178.  ■        ■  Wbef-e  by  the  courie  of  the  court  the  pittHtifF  may  dii^ 
natin«e  without  nrjotion^  payiog  cofts.     Stile,  366.     Leon.  105.  Where  after  a  demurrer  bf 

■ve  of  tlw  coort.    Cro.  Jac.  317.     Cro.  Car.  195.     March,  a4..     Stile,  no.  134.  306.  300.  310. 
Iz*     Alien,  zo.    Sand.  23.    a  Sand.  74.    Sid.  84.  306.    Lev.  227.  298.  2  Lev.  xi8.  X14.   Mod.4i« 

oir.  *%  i  7> 

If  a  man  vouches  for  parcel,  and  as  to  the  red  makes  no  anfwer,  iSX.  3. 40* 
Dd  the  demandant  docs  not  take  advantage  thereof  by  prayer  of  ^5»^i«Ahr» 
^iGn^  but  fu£Fers  the  procefs  to  be  continued  againfl  the  vouchee  ^  ^' 
tk  right  of  the  parcel,  all  is  difcontinued. 

If  the  tenant  vouches  for  all  the  demand,  and  the  procefs  upon  iSB.  3.4a 

he  voucher  is  made  for  lefs  than  it  is,  ail  is  difcontinued.  ^^^'  ^^* 

487. 

In  an  aAion  for  trefpafs  a  difcontinuance  in  parcel  is  a  difcon*  7  h.  6. 27* 

inuance  in  the  whole.  ^°^*  Abr« 

487. 

In  trefpafs  for  feveral  things  the  defendant  pleads  a  plea  in  bar  4  Co.  62. 
or  pare,  and  docs  not  anfwer  to  the  reft,  and  the  plaintiff  demurs  ^^^^'  ^^» 
generally,  the  plaintiff  ihall  not  have  judgment  againft  the  defend-  aVuif/iac. 

tot  i  for  the  demurrer  was  by  intendment  upon  the  bar,  and  not  But 

br  want  of  pleading  to  the  refidue ;  for  he  ought  to  have  prayed  ^^^^  ^?* 
fidgment  upon  nil  dicit  for  it,  fo  all  is  difcontinued.  fwering  t»" 

part  ail  is  dtfcontiaued,  vide  Brownl.  2^8.     Carter,  51.     2  Mod.  259.     Yelv.  65.     Sid.  22J. 

If  a  plea  begins  with  an  anfwer  to  the  whole,  but  in  truth  the  Saik.  179. 
natter  pleaded  is  only  an  anfwer  to  part,  the  whole  plea  is  f\\ 
Eiaught,  and  the  plaintiff  may  demur ;  but,  if  a  plea  begin  only  as  5^^.  ^^^ 
in  anfwer  to  part,  and  is  in  truth  but  an  anfwer  tp  part,  it  is  a  SaUc  180. 
Jifcontinuance,  and  the  plaintiff  muft  not  demur,  but  take  his  P*'  9*  S-  '^* 
judgment  for  that  as  by  nil  dicit  s  for  if  he  demurs  or  pleads  over,  s.  p?  ^^** 
(he  ^iirhole  a£lion  is  difcontinued. 

In  indebitatus  ajfumpftt  the  defendant  pleaded  an  attainder  of  high  Salk.  177. 
tseafon  in  difability;  the  plaintiff  replied  a  pardon,  protit  per  eX'  P'* '•   ^^^^ 
mpltfication*  inde^  &c.,  (which  was  held  good,)  l^  petit  judicium  faT  Ld.R^nl* 
iamnafua:  to  which  it  was  demurred ;  and  held,  that  there  was  a  338. 
difcontinuance  by  the  mifconclufion  oJF  the  replication,  for  an  ill 
^yer  of  judgment  is  as  none. 

.    It  is  faid,  that  the  courfe  of  the  court  oiKin^s  Bench  is  to  enter  Koli.  Ahr» 
DO  continuance  on  the  roll  till  after  iffue  or  demurrer,  and  then  4^5- 
to  enter  the  continuance  of  all  upon  the  back  {a)  before  judg-  c^ntinuaiu» 

ment.  can  never  be 

obj^^ed 
UmJtntg  fUctfy  for  before  judgment  it  may  be  continued  at  the  pleaAire  of  the  court,  though  not  after 
pdpneat  in  another  term.    Cro.  Jac«  21 1.    .         But  at  what  time  contijiuancet  maybe  entered,  vid§ 
Saril.  54*     Lit  Rep.  4.    Cio.  Car.  236* 

In  debt,  the  declaration  was  of  Michaeltnas  term,  and  the  plea  Salk.  i>9. 
toll  of  Eafter^  and  no  continuance  entered,  and  this  upon  demur-  ^^  7;^ 
fer  was  (hewed  to  the  court  as  a  difcontinuance ;  but  they  faid  Padiey,  Ld« 
the  pra£lice  is  never  to  enter  continuances  till  the  plea  roll  be  Ra^m.  872^ 
entered  up^  though  the  dcclaratiou  be  of  four  or  five  terms 
Ending. 


RoU.  Abr«       If  the  plaintiff  be  nonfuk,  by  which  the  defendaatis  to  recover 
4^7- ,  u^  cofts^  if  the  plaintiff  will  not  enter  his  continuances^  on  puroofe  to, 

Icodbl^io.  ^^^^  ^^  ^?^^^  ^^  defendant  (ball  be  fufiered  to  enter  then^and  (b, 
Cro.  jac      recover  his  co(ls» 

Ydv.  5, 6.       If  in  trefpafs  for  breaking  his  houfe^  and  taking  and  canyiag ; 

^^^^^'q     away  his  goods,  the  defendant  juftifies  the  whole,  and  the  plaintiff 

Jahnfoii  t!    quoad fraSHonim  dontds,  and  the  takin?  the  goods,  wc  turn  maitriam 

Tumtr/       in  ea  contentam^  demurs  upon  the  defendant's  bar,  and  the  defend* 

»djQ(^ed.      ^^^  JQ^jjg  ^n  demurrer  in  this  manner,  quia  plant.  pradiB.  quoai^ 

JraBionem  domtis^  and  the  taking   the  goods  fufficiens,  &c., 

thereupon  judgment  is  given,  here  is  a  difcontinuance ;  for  in 

offer  of  the  demurrer  txpartt  querentis  nothing  is  alleged  fpeciallji 

but  only  quoad  breaking  of  the  houfe,  and  taking  the  goods  \ 

though  the  fubiequent  words  nee  non  maieriam  in  ea  conitntam  go 

to  all  the  matter  in  bar,  viz.  the  afportationj  yet^  when  th| 

defendant  joins  in  demurrer,  he  joins  bt^t  fpecially  quoad  the  break* 

ing  Che  houfe,  and  taking  the  goods,  but  fays  notmng  as  to  carry^^ 

ing  them  away. 

Tdv.iir*        If  upon  a  writ  of  error  upon    a  judgment    in  eje£lment  tfat 

St.  John  ▼.    plaintiff  affigns  for  error  the  want  ot  an  original,  and  the  defend* 

•dj^ge<if      ^^  pleads,  that  fuch  a  day  an  original  was  delivered  to,  (5V.,  ani 

lad  the        0onf:|udes  to  the  country,  and  thereupon  the  judgment  is  reverfed|. 

ti^naMwrit    ^*  *'  *  difcontinuance ;  for  when  the  defendant  concludes  to  the 

oferror  in     Country  where  the  matter  of  his  plea,  viz*  the  delivery  of  the  on* 

3.  R*  in       ginal,  was  triable  by  record,  and  the  plaintiff  does  not  reply  or 

^fedVum  ^^'^u''  ^P<^'^  defendant's  plea,  here  is  not  any  perfed  record. 

a  writ  of  error  here  accordiogly,  &  vid4  YcIt.  138.  j 

VI  Co,  5, 6.      In  an  adiion  of  trefpafs  againft  jf.,  B,^  and  C,  A.  confefled  jodgH 

^^s^^'  ment,  and  B*  and  C»  pleaded  feverally  not  guilty,  and  ferenlj 

(«)  By  tilt  venins  were  awarded  to  try  thefe  iffues,  &rr,  but  no  day  given  t9  { 

3a  H.  8.  jf,^  and  it  was  refolved  upon  a  writ  of  error  upon  a  judgment  in  \ 

dominii!!^*  Aa/ir^,  that  it  was  according  to  the  courfe  of  the  court,  and  that  j 

ances  m  if  it  was  a  difcontinuauce  it  was  helped  by  the  verdid  agai&K  | 

aided,  fo  B,  and  C  (a) 

thattliere 

be  a  Terdid  for  the  plaintiff  or  defendant ;  in  the  conftnidion  of  whi^h  it  hath  been  held,  that  if  »  I* 
part  tiie  defendant  joins  iflue,  but.  fays  notliing  as  to  the  reft,  ^d  this  iffue  it  found  for  the  pUintiff',  faftj 
uall  luve  judgment.  iiCo.  6.  b*  t^Leon.  194.  GQdb.  55.  Roll.  Rep.  161.  Cro.  Joe.  35}*  I 
Hob.  1S7.  Qolib.  109.  Bttlf.a5.  Carter,  5 x«  3  Lev.  39.  Salic.  179.  pi.  8.  180*  pi.  9.  aIILI 
Kaym.  856.  i  xii .  7  Mod.  14.  But,  if  the  matter  is  pleaded  to  the  whole,  though  in  hA  bat  as  s»*  | 
fwer  to  part,  xk^t  is  a  bad  plea,  and  not  helped  by  the  ftatute.  Hard.  331.— — TlutdifcontiBQaoca^  | 
as  well  on  the  part  of -.the  plaintiff  as  defendant,  are  aided.  Cro.  £lix.489«  Cro.  Jac.  $%%>  ■  » 
That  difcontinoances,  in  inferior  pourts  as  well  at  foperior,  tttt  «ide4>  beb^  within  this  aft.  Salk» 
177.  pi.  ^.  •     . 


*  CONTINUANCX  of  SuXT  OT  Paoi^XSI* 

Jf^beif  we^Suy.  Defendant  in  coftody  onc0piat  ad fttUfiaegdam  was  difcbarfcd  on  awrilttift 

ifieement  i  above  a  year  after  new  capiat  ad  fatisfaciendum  iffues  without  continuance  on  the  roU ;  ic  AA 

be  fet  afide.     Barnes,  205. On  nui  tiei  reeordf  plaintiff  may  continue  the  day  for  bringiiv  ift 

the  record.   Barnes,  84.  fnea  ^/—Continuance  need  not  hi  entered  on  tbe  record  of 

tberafore,  if  after  iffne  joined,  tnd  before  day  of  nifiprhaf  one  of  defendants  dies,  foggeftion  of  it» 
^fmrt  facias  between  pUintiff  and  funriving  defendant,  &  jarata  at  the  footy  agieeafale  dieretOy  it 
Faroes,  469.    I       Sffw  ii  Jball  be  «a<cra/t«»Whca  the  tnid  is  d«|cixcd|  if  the  vain  foam  is 


T 
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CQJ  P^^^s  P»//  darrein  continuance^ 

llE  defendant  can  regularly  have  but  one  plea,  on  whiclii  if  Dod«i  ^ 
there  be  an  ifliie  or  denxurrefy  the  caufe  is  to  be  determined,  *97-  Si^ 
kccaufe  there  can  be  but  one  yerdifl  in  a  caufe :  but^  if  any  new  \L'i^^ 
iDatter  happens  pending  the  writ,  he  may  plead  it  after  a  former  69]. 
plea  pleaded,  provided  he  plead  it  before  the  next  continuance 
fifter  fuch  new  matter  has  happened,  which  is  called  A  plea  pub 
iarran  cMisnuance,  beCanfefuch  matter  being  new  it  was  not  iit 
ids  power  to  plead  it  when  his  former  plea  was  pleaded ;  and  iC 
Would  be  hard,  becaufe  he  had  pleaded  to  preclude  him  from  m  ad* 
tantaee  which  he  had  not  at  the  time  of  pleading>  fince  there  was 
te  laches  in  him ;  but  this  he  cannot  plead  after  a  continuance^ 
becaufe  having  fuffered  the  former  plea  to  continue,  he  refts  upopi 
k,  and  waives  the  benefit  of  any  new  matter. 

^    In  debt  againft  an  adminiftrator,  after  demurrer  joined,  the  Moor»t7ii 
[idminiftration  was  repealed,  and  granted  to  another,  for  which  s|j>g^^* 
jAe  defendant  would  have  pleaded  this  xozxxzr^  puis  ddrrein  ctm^  Gibboatp* 
pntuuice/  but  it  was  refolved  not  to  be  pleadable  after  demurrer,  iStr.^^* 
Aough  it  might  after  an  iilue  joined.  ^ Hokfs!;^ 

So,  if  a  releafe  be  given  after  the  day  of  mfiprius^  and  before  n  H.6.  io» 
the  day  in  bank,  be  cannot  plead  it,  becaufe  there  is  a  verdiA  ^^'  ^^^^ 

\mA  iOtd,  the  piDpir  t&try  iiy  that  the  jory  fmtur  in  rt^t£i,\  if  it  be  not  filed,  eater  a  «m  m^ 
Jrnv;  ettbcr  way  will  piereot  a  difcontinuance.  Res  ▼.  Hare  and  Man.  Stra.  266.-»-<>If  pro|ier 
Blilhniihii  I  are  entered  on  the  plea-roU,  the  want  of  them  on  the  mfi  friuM  roll  is  not  material. 
PlCBcli¥.  Wiltlhiie»  And.  67— If  to  dedaradon  of  Trinity^  there  is  imparlance*  to  Michaeltfat 
iSm,  and  defendant  procnres  jodge*s  order  for  time  to  plead  till  the  t5th  of  December,  the  imparlance 
Aali  be  condnoed  to  fumdMn.  Slart,     Barnes,  i6i>  jSt  what  Tiiv.— If  bill  is  of  Eafter,  and 

ik  Trinity  defendant  pieads^  and  iflae  joioed,  and  paper-book  delivered  without  continuance  front 
'laSer  to  Trinity,  it  Anil  not  be  let  afide )  for  it  may  be  entered  at  any  time  on  the  n>IK  Wilket^Yw 
^WeQi»,ftWilf.203. 

DllCOVTINUAVCX. 

'.    WigfJUU  if.— It  Ss  not  a  difcontinuance,  though  no  day  is  given  to  the  ttnants  in  dower  to  appear 

'  ^  the  letum  of  tlie  writ  of  inquiry ;  or  it  is  aided  by  ftatuce  4  ft  s  Aiuk  g*  16.     Dobfon  v.  Dobfon, 

^B.R.  temp*  Hardw.  19.  -  H^hen  itp^M  he  hy  Leapt  of  the  Csirrr.— After  demuner  argued  ini 

jMtmA  on  payment  of  cofts.  Butler  ▼.  Malifly,  i  Str.  7p^  Henderfon  ▼.  Williamfon,  Mich.5  O.  Stxa.  ii6* 


The  court  may  grant  it  after  fpecial  verdid  argued,  but  will  not  do  it  in  a  bard  adion* 
!  tncherv.Lawfen,  Ca.  B.  R.  temp.  Hardw,  194.— —The  court  will  not  permit  an  executor  to  dif- 
isatiaae  in  any  cafe  where  he  has  kiunmitify  brought  his  a^ion  wrong,  but  on  payment  of  co(b.  Hants 
I  Mooes,  3  Burr.  145Z.— After  judgment  on  demurrer  for  plaintiff*,  and  error  brought,  plaintiff'  may 
wmtinae  on  coftS  in  afiion  and  error.  Barnes,  169— -Plaintiff'  may  difcontinue,  though  defend- 
nt  has  been  arrafted  a  fecond  time  before  difcontinuance*  Barnes,  i69..«-»After  judgment  on  de« 
"Miner  in  fepferin  for  avowant,  plaintiff*  cannot  difcontinue.     Barnes,  169.   ■■■Rules  (hould  be  drawa 

,  ^>  " ktHH havf  or  heat rtbtrtf"  to difeontinue,  not  ^^ft>all difoontinue. '*    Barnes,  170 Whe« 

™cr  difcontinuaiice  may  be  entered  without  leave  }  ^  Barnes,  170.— >Allb,  Whether  plaintifff  in  re- 
{'H^a  can  difcontinue  }  ^  Barnes,  171.    [The  avowant  cannot,  though  an  a^r.  i  Str .  i  f  2  ]  ■ 

I'thbtiff  cannot  move  to  difcontinue  after  defendant  has  moved  for  judgment,  as  in  cafe  of  a  noniiiit. 

Eme^  316.     Plaintifff  may  enter  nil  capiat  per  breve  on  a  plea  in  abatement  without  leave,  but  not !» 
icrcafci.    Barnes,  157.  ■  }fn>en  itfiall  be  edded, ^U zfta  judgment  by  defaulton  a  bill  againft 

.    ittorney  ia  C.  B.  where  the  proceedings  are  on  a  day  certain,  the  writ  of  inquiry  is  returnable  at  a 
Jneral  ictam,  it  is  a  mifcontinuattce,  and  aided  by  tl^e  ftatutes.     Launder  v.  Cripps,  Stra.  947.— The 
|wtt  31 H.  8.  c.  30.  extends  to  difcontinuances  made  after  verdi£k ;  as,  if  the  original  procefs  is  re- 
I  ^(Bble  at  a  common  return,  and  xht/cire  facias  in  error  is  returnable  at  a  day  certain,  this  difcontiou- 
^  ii  aided  hv  Uw  ftatute.    Brai  ?« Bern,  Mich,  8  G,  »•  Ca«  Bi.  Rt  tonp.  Hardw.  72. 

already 
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s  Lvtw.       already  In  the  caufe,  and  upon  another  plea ;  and  therefore  ml 
^143. 1174.  Q2XiIe  is  determined,  fo  that  he  is  put  to  his  audita  querela  to  hio* 

der  the  execution  of  the  judgment. 
SI  H.  6.  i(x  But  there  are  two  cafes  where  a  man  may  plead,  though  it  be 
^^'  uV  **^*  ^^^^  ^^  ^^  cotttinuante,  vh.  outlawry,  and  the  death  of  the 
Sow '  Sid.^'  plaintiff:  as  to  outlawry,  it  is  upon  the  prerogative  that  the  debt 
§3*  i33«  itfclf  is  forfeited  to  the  king,  and  by  virtue  of  the  prerogative 
'^Ltw  ^*  «i//7«fw  tempus  occurit  regi^  and  therefore  he  may  plead  it  though  a 
S14.3. 1174.  continuance  has  happened  after  the  outlawry :  fo^  he  may  plead 
5  Mod.  12.    the  death  of  the  plaintiff^  becaufe,  though  a  continuance  has  been 

•  Death  of   entered,  yet  the  continuance  is  a  nullity,  becaufe  there  was  no 

•  ptrtybe-  plaintiff  in  being  to  whom  day  could  be  given:  fo,  it  may  be 
SftanT  pleaded  if  the  plaintiff  died  after  the  day  at  nifiprius*,  and  before 
ittdgmanr,  the  day  in  bank^  and  the  rcafon  is,  that  there  is  no  caufe  in 
Boc  to  be  cr-  court,  for  no  judgment  can  be  given  for  a  perfon  who  is  not  in 
e?iu?gmait  ^^^^  naturae  and  if  it  be  given  it  is  erroneous  \  and  if  the  plain- 
centered  tiff's  attorney  will  traverfe  the  plea,  he  cannot  fay  the  plaintiff 
%ithln  two  comes  per  attorn, y  becaufe  that  would  be  to  forejudge  the  matter 
17  Car.  2.  ^^  ^^^^ »  ^^^  ^^^  attorney  by  his  name,  viz.  J,  S.  venit pro  magiftrw 
c.  8.  fuo  ^  dicitj  may  appear,  and  fo  traverfe  it. 

i3£.4. 4^        But  a  releafe  may,  jt  feems,  be  pleaded,  though  there  have" 
been  imparlances  between,  becaufe  there  is  no  continuance  of  a 
former  plea  pleaded ;  and  by  the  libertas  loquendi  the  defendant  , 
has  time  given  to  plead  what  makes  moil  for  his  advantage. 
sH.  6. 13.        But,  if  the  writ  be  only  abateable,  as,  if  the  plaintiff  be  made  a  ; 
Sid.  143.      tnight  t,  or  the  plaintiff  being  feme  fole  takes  a  hufband,  this  muft  ^ 
^iu*^notto    be  pleaded  after  the  lail  continuance,  otherwife  he  depends  on  his  \ 
k abated  for  firft  plea,  and  waives  the  benefit  of  his  new  matter :  but  it  cannot : 
*fk^rhu    ^^  pleaded  between  the  day  at  nifi  prius  and  the  day  in  bankf 
lioo4.      *    becaufe  there  has  been  a  trial  in  the  fame  caufe  before. 
4  H.  6.  p  4. 

Bob*  5.  But,  if  the  Icffor  of  the  plaintiff  dies,  this  cannot  be  pleaded 

puis  darrein  continuance^   becaufe  the  right  is  fuppofed  in  the 

leffee. 

15  E.  4*  The  pleas  of  this  kind  are  twofold,  viz.  In  abatement  and  id 

>^9*  bar  )  if  any  thing  happens  pending  the  writ  to  abate  it,  this  may 

•  Lutw.  '     be  pleaded  puis  darrein  continuance  though  there  is  a  plea  in  bar, 
1143.  for  this  can  only  waive  all  pleas  in  abatement  that  were  in  being 

at  the  time  of  the  bar  pleaded,  but  not  any  fubfequent  matter: 
but,  though  it  be  pleaded  in  abatement,  yet  after  a  bar  is  pleaded, 
it  is  peremptory,  as  well  on  demurrer  as  on  trial,  becaufe,  aftef  a 
bar  pleaded  he  has  anfwered  in  chief,  and  therefore  can  never  have 
judgment  to  anfwer  over :  fo,  it  may  be  pleaded  in  bar :  but,  as 
to  the  manner  of  its  being  pleaded  in  bar  or  abatement,  herein  it 
is  to  be  obferved,  that  in  the  firft  cafe  it  mud  be  pleaded  jiMJ^me ; 
'  eajfetur^  and  in  the  other  quod  aEiionem  ulterius  manutenere  nan  deketf 
and  not  that  the  former  inqueft  (hould  not  be  taken,  becaufe  it  is 
a  fubftantive  bar  in  itfelf,  and  comes  in  the  place  of  the  fonner,  | 
apd  therefore  muft  be  pleaded  to  the  adion.  | 

Br9»  CoBtl-       There  can  be  but  one  plea  puis  darrein  continuance^  that  the : 
fiUMice^  40.  plaintiff  may  not  be  delayed  ad  injinitum^  for,  if  he  made  a  fecood 
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t  tSiange  lie  might  make  a  third,  and  fo  in  infinitum :  but  fome  ha^  Fitt.  Con. 
J^licld,  that  he  might  plead  an  outlawry  after  the  laft  <:ontinuancc,  t'»n««c^  !• 

1)ecauTe  nullum  tempus  occurrit  regi ;  but  quare  whether  the  fubjeft 
<  fliall  after  plea  puif  darrein  continuance  partake  of  the  prerogative, 
.or  whether  it  (hall  be  prefumed,  after  fach  trifling,  that  it  i#  fri- 
volous and  untrue,  and  therefore  to  be  rejefted. 

^       If  a  matter  happens  after  plea  pleaded,  and  before  iffile  joined,  Bro.  CmA 
f  it  fliall  be  pleaded  to  be  done  pending  the  writ ;  but,  if  it  happen  '^Vi^a  '* 
L  after  i^ue  joined,  it  fhall  be  pleaded  pofi.  ultimam  continuationem. 
{       If  the  plaintiff  releafe  to  the  defendant  after  the  award  of  the  Bro.  Cob^ 
I  mifiprius,  and  at  the  day  of  nifi  prius  the  jury  remain  propter  de^  nuance,  j*. 
\jiBumy  the  defendant  may  plead  it  the  day  in  bank ;  becaufe  the 
;  caufe  was  not  determined  by  the  jury,  and  therefore  he  is  at  liberty 
[  to  plead  it  at  any  other  day  of  continuance  \  and  it  may  be  tried 
L  by  the  jury,  when  they  appear. 
;       If  the  plaintiff,  after  a  writ  of  inquiry  awarded,  releafe  to  the  •  By  thk 

f  defendant,  he  cannot  plead  this  releafe  at  the  day  in  bank ;  be-  ^'"|*  *• 
caufe  there  is  no  day  given  him,  and  judgment  is  already :  but,  if  puintiror 
^.the  plaintiff  dies,  fuch  death  may  be  pleaded;  becaufe  there  is  no  defendant^ 

perfon  in  court  for  whom  judgment  can' be  riven :  but  now  by  the  J'**^*  J^"* 
^  8  fr.  3.  r.  1 1«  the  executors,  CT^.  may  have  zfctrefac,  on  fuch  an  furviving* 
I  interlocutory  judgment  *.  fl»ii  not  abate  the  r«it. 

[       Time  and  place  muft  be  laid  in  this  as  in  other  pleas,  and  it  Doa.  ^u 
tnuft  have  the  fame  certainty  with  other  pleas.  ...     ^.       -*97- 

'  ^  Alkfiy  66.    2Lutvr.  ii4]« 

It  18  no  good  plea  to  fay  puis  darrein  continuance  fuch  a  thing  s  ^^«  x»« 
happened,  but  it  ought  to  be  preclfe  in  the  day.  ^^**  '♦'• . 

[ '     One  may  plead  puis  darrein  continuance^  that  the  plaintiff  brought  Comb.  357, 
I   a  iecond  adlion  for  the  fame  caufe,  and  recovered,  though  he 
^ '  might  have  pleaded  the  former  in  abatement  to  the  fecond. 

Viezpuis  darrein  continuance  put  in  at  the  ailizes  muft  be  certified  «Mod.  307, 
,    as  part  of  the  record,  and  cannot  be  then  tried. 

If  after  a  plea  in  bar  the  defendant  pleads  a  plea^Mix  darrein  Salk.  178. 
continuance^  this  is  a  waiver  of  his  bar,  and  no  advantage  ihall  be  Pi*  5* 
^    taken  of  any  thing  in  the  bar  \*  5^^  ^^ 

y.  Palmer,  4^  wde  Hob.  81.  \  A  plea  pms  darrein  ttntttmance  muft  be  Ycrilied,  or  it  will  be  fet 

i  afide*  Martin  v.  Wyvill»  Stra«492..— — 'If  oo  an  imparlance  to  next  term,  plaintiff  gives  a  releafe  t» 
i  defendant  in  the  mean  time,  he  may  plead  the  releafe  in  bar  as  an  original  plea,  as  it  is  l^fore  ilTue  ;  bat^ 
I  if  after  iflue  joined  j  it  muft  be  pleaded  puU  darrein  contlnuanee*  Price  v.  Kenrick,  Fort.  338.-.-//  canm. 
f    mf  be  r^^ted  by  the  court  if  It  he  verified  by  affidavit ;  and  they  cannot  determine  whether  it  11  a  goo4 

flea  or  not,  but  on  demurrer.     Paris  v.  Saikeid,  %  Wilf.  137. 

I        [It  feems  dangerous  to  plead  any  matter  puis  darrein  continue  Cro.  £|i«» 
I  .  4mce^  unlefs  you  be  well  advifed,  becaufe  if  that  matter  be  determin-  49* 
cd  againft  you,  it  is  a  confeflion  of  the  matter  in  iffue,  and  no  niji 
prius  fliall  be  granted.     And  the  plea  put  in  cannot  be  amended  Vel««.  iSi, 
after  the  affizes  are  over :  but  it  may  during  the  affizes  be  amended  ^'^'"^  *5** 
before  the  judge  of  nift  prius. 

It  is  in  the  breaft  of  the  judge  at  nifi  prius  whether  he  will  ac-  Uid. 
ccpt  of  fuch  plea  or  not,  i.  e,  whether  he  will  or  will  not  proceed  ^  ^°**-  307- 
in  the  trial,  therefore  the  party  ought  to  make  it  appear  to  the  th«t*Slie" 
judge  that  it  is  a  tru^  plea  i  yet  the  plaintiff  is  not  to  reply  to  this  judge  u 

plea 
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hwd  to  pica  at  the  affizesy  ^or  the  judge  has  no  power  to  accept  of  fack  te* 

tccetfe  this  plication^  nor  to  try  it|  but  only  to  return  the  plea  as  parcel  of  the. 

fli&d  br^  record  of  nifi  priusi  and  if  the  plaintiff  dcmur^  it  cannot  be  aigiied 

affidavit.  there. 

Z  TtBOk  Ktf,  554.    %  Wiir.  137. 

Pearfoa  ▼•        A  plea  puis  darrein  ^ntinuance  may  be  pleaded  after  the  jurf 

Sa!"i*o.  u  *^^  ^^^^  ^^^  ^^  ^^^  ^^^  "^^  ^'^  ^^  ^^^  P^™  ^^  ^^* 
BttU.N.p/  di&* 

5JD. 

Thd.Dig.        l*hefe  are  fome  pleas*  which  may  be  pleaded  at  njfiprius  that 
*^  cannot  properly  be  termed  pleas  ^is  darrein  contimtance^   becanfe 

the  matter  pleaded  need  not  to  be  exprefsly  mentioned  to  haTC 
happened  after  the  laft  continuance. 
Bs.  Omd.        As  in  trefpafs,  after  iiTue  joined^  the  defendant  may  plead  that 
•«■««»  $7»  the  plaintiff  was  outlawed  of  felony,  without  faying  after  the  laft  ; 
continuance.     So,  he  may  in  like  manner  plead  that  the  plaintHf 
was  covert  the  day  of  the  writ  purchafed,  though  he  cannot  plead 
that  the  plaintiff  took  baron  pending  the  writ,  without   pleading, 
it  after  the  laft  continuance. — ^The  diveriity  feems  to  be  between 
fuch  things  as  difprove  the  writ  in  izGty  and  fuch  as  difprove  h 
in  law. 

The  laft  continuance  where  fuch  plea  is  pleaded  at  the  affizes* 
is  the  day  of  the  return  of  the  venire  facias^  from  whence  the  plea 
is  continued  by  the  award  of  the  diftringas  or  habeas  corpus  till  the 
next  term  ni/t  prius,  &c. 
.Uk*  519.  If  the  matter  of  the  plea  arife  by  deed>  it  ought  to  be  pleaded 
with  a  profert. 

The  form  of  the  plea,  if  at  the  af&zeS|  is  as  follows :  <^  And 
<<  now  at  this  day,  that  is  to  fay,  lie.  comes  the  faid  C.  2).  by 
^  R.H>  his  counfeU  and  fays,  that  the  faid  A.  B.  ought  not  fur* 
^*  ther  to  maintain  his  a£lion  againft  him  the  faid  C  Z).  becaufe 
<'  he  fays  that  after  the  day  of  laft  paft»  from  which 

<<  day  until  the  day  of  in  Mich,  term  next,  (unleb 

^  the  juftices  of  our  lord  the  king,  afligned  to  hold  the  affizes  of 
*^  our  lord  the  king  in  and  for  the  county  of  C,  (hould  firft  come 
<<  on  the  day  of  at  B.  in  the  faid  county  of  C.)  the 

<^  aAion  aforefaid  is  continued,  to  wit,  on,  Uc.  at,  ^r.  the  iaid 

««  A.  B.  by  his  deed  dated,  ^c.  did  releafe." And  to  fliew  the 

particular  matter,  and  conclude,  <<  And  this  he  is  ready  to  verify^ 
<*  wherefore  he  prays  judgment  if  the  faid  A.B.  ought  further 
'(  to  maintain  this  aftion  againft  him,'^  i^c 
Ficcflkt5a.  Where  a  plea  is  certified  on  the  back  of  thtpoflea,  and  the 
plaintiff  demurs,  if  the  defendant  on  the  expiration' of  a  rule  given 
for  him  to  join  in  demurrer^  refufes  to  do  fO|  the  plaigjdff  my 
.  fi|gn  jttdgment.3 
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(A)  What  Offences  come  under  the  Notion  of  ^ 
Praemunire. 

(6)  Of  the  Puniihinent  therein. 


(A)  What  OfFences  come  under  the  Notion  of  a 

Prasmunir^. 

THE  offences  coining  under  the  notion  of  a  {a) pramumre,  or  HawlcP.CL: 
for  wl\ich  the  party  incurs  a  pramumre^  are  reduced  by  Scr-  J  J|l  »^^ 
JNQt  Hawkins  to  the  following  particulars :  i^  ti,^ 

word  in  the  writ>  which  is  oied  for  pr^rmitert,    Cd«  Lit.  U9«     3  Inft.  i20» 

'  I.  The  offence  of  making  ufe  of  papal  bulls  is  made  zpr^mu^  Vi4.  R^. 
mVe,  by  many  ancient  as  well  as  later  ftatutes>  to  which  purpofe  54- 
it  is  cnafted  by  25  E.  3.  ^.  6.  §  4.  called  the  ftatute  of  provifors,  ^        "'*^ 
''  That  whoever  (hall,  bv  a  papal  provifion^  difturb  any  patron  to 
**  prefent  to  a  benefice,  Is^c.  (hall  be  fined  and  imprifoned  till  he 
*'  make  full  renunciation.     And  it  is  further  ena£ied  by  25  E.  3. 
**  Jl.  5.  r.  22.  that  if  any  one  purchafe  a  provifion  of  an  abbey  or 
"  priory,  he  (hall  be  out  of  the  king's  proteflion  ;  and  by  38  J?,  3. 
"  j?.  2.  c.  I.    and   12  iJ/V.4.2.  c.  15.    and   13  Rich.  2.  Ji.  2.  c^  2. 
**  that  whoever  fliall  accept  a  beneficey  contrary  to  25  £•  3.  ^.  5, 
^  (hall  be  banifhed }  and  by  13  Rich.  2.  Jt.  2«  r.  3.  diat  whoever 
^  (hall  bring  a  fentence  of  excommunication  agamft  any  perfon 
'*,  for  executing  the  faid  ftatute  of  25  E.  3.  Jt.  5.  (hall  fuficr  pain 
*'  of  life  and  member;  and  by  16 Rich. 2»  c.  5.  that  whoever 
^  (hall  purchafe  or  purfue,  or  caufe  to  be  purchafed  or  purfued^ 
^  in  the  court  of  Rome  or  elfewhere,  any  tranflations,  proceiTes^ 
f'  fentences  of  excommunication,  bulls,  inftruments,  or  other 
^  things  contrary  to  the  tenor  of  that  ftatute,  which  touch  the 
king,  againft  him,  his  crown,  his  regality,  or  his  realm,  or  bring 
*  them  within  this  realm,  or  receive  them,  iifc,  (hall  be  out  of 
^  the  king's  prote£iion ;  and  their  lands  and  tenements,  goods 
^  and  chattels,  forfeited  to  the  king,  and  they  (hall  be  attached 
^^  by  their  bodies ;  and  by  2H.4.  r*  3.  that  whoever  (hall  pur* 
*'  chafe  from  Rome  a  provifion  of  exemption  from  ordinary  obe« 
**  dience ;  and  by  2  II.  4.  c.  4.  that  whoever  (hall  put  in  execu^ 
'^  tion  bulls  purchafed  by  thofe  of  the  order  of  Cifieaux,  to  be  dif- 
**  charged  of  tithes,  (hall  ioc W  the  like  penalty.    They  are  f urtbnr 
you  V.  Li  <<  sf  Orained 
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(tf}Vetic    ^'  reftrained  by  6  H.  4.  c.  i.  7^.4.  c.9.   9  if.  4.  r.  8.    anj 

h*w  ****h  **  3  '^'  ^'  *fi*  ^"  ^*  4'  '^y  which  the  ftatutcs  above  mentioned  arc 

the  aikging  *'  cnforccd  and  explained  5  and  it  is  further  ena£bed  by  23  H.  8, 

an  ancient  <^  r.  2.  $22*  that  whoevtr  Qiail  fue  for  or  execute  any  licence, 

**"?nda^*'  "  difpcnfation,  or  faculty  from  the  fee  of  Rome;  and  by  28  ff.8. 

•nothe"^  '*  ^-  1 6-''  C^y  which  ^11  buUs,  briefs,  is^c.  heretofore  obtained  from 

principal  Rome  are  made  void)  <'  that  whoever  (hall  (^7)  ufe,  allege,  or 

"hereon  to  "  P^^ad  the  fame  in  any*  court,  unlefs  they  are  confirmed  by 

groui!!d"a  *^  that  ftatute,  or  afterwards  by  the  king,  (hall  incur  the  like 

title,  with-  <t  penality.*' 

out  daim* 

ing  any  thing  from  the  bull  itfelf,  is  not  within  this  ftatute.    2  Lor.  251. 

Davjs9  84.  By  the  I'^Eliz.  C.2,  thofe  who  purchafe  any  bull,  (fc*  from 
R^mti  are  guilty  of  high  treafon.  But,  as  thofe  ancient  ftatutes 
continue  ftill  in  force,  it  is  in  the  eleflion  of  the  crown  to 
proceed,  either  upon  them  or  13  f/fz.  r.  2.  Alfo,  by  the  faid 
ftatute  of  13  JEliz.  c.  2.  the  aiders,  comforters,  and  maintaineis 
of  fuch  offenders,  after  the  offence,  to  the  intent  to  uphold  the 
faid  ufurped  power,  incur  zpramunire. 

Secondly,  The  derogating  from  the  king's  common  law  courts, 
is  faid  to  have  been  an  high  offence  at  common  law,  and  is  made 
Vipramunire  by  many  ancient  ftatutes;  for  by  27  £.  3.  ^  i.  of 
provifors,  ^'  If  any  fubje£t  draw  any  out  of  the  realm  in  plea^ 
*<  whereof  the  cognizance  pertains  to  the  king's  court,  or  of  things 
<<  whereof  judgments  be  given  in  the  king's  courts,  or  fue  in  any 
<^  other  court  to  defeat  or  impeach  the  judgments  given  in  the 
*<  king's  courts,  he  (hall  be  warned  to  appear,  istc.  in  proper  per- 
<^  fon,  at  a  day  containing  the  fpace  of  two  months,  at  which  if 
<'  he  appear  not,  he  and  his  pro£lors,  Vc.  (hall  be  put  out  of  the 
*^  king's  protedion,  his  lands  and  chattels  forfeited^  his  body  im- 
.    *«  prifoned,  andranfomed  at  the  king's  will,"  f^e. 

And  by  \6  Rich.2,  c.  5.  <*  Both  thofe  who  (hall  purfue,  or 

^'  caufe  to  be  purfued  in  the  court  of  Rotne^  or  elfewhere^  any 

^<  proceffes,  or  inftruments,  or  other  things  whatfoever  which 

'^  touch  the  king,  againft  his  crown  and  regality  or  his  realm, 

<<  and  alfo  thofe  who  (hall  bring,  receive,  notiJFy,  or  execute 

*'  them,  and  their  abettors,  Is^c.  ftiall  be  put  out  of  the  king's 

«  prote£kion," 

iBtiif.199.      In  the  conftru£tion  of  thefe  ftatutes  it  hath  been  hoMen,  that 

Croffac?^'  c*'^^'**  commiflioners  of  fewers,  for  fummoning  one  before  them 

336^     *      ^ho  had  got  a  judgment  at  law,  and  imprifoning  him  till  he  would 

releafe  it,  were  guilty  of  a  pramunire. 
HawlLiP.C.       Alfo,  fuits  in  the  admiralty  or  ecdefiaftical  courts  within  the 
and?he  au-'  ^^^^^y  ^^^  matters  which  upon  the  face  of  the  libel  itfelf  appear  to 
thoritiea       belong  only  to  the  cognizance  of  the  temporal  courts,  are  (aid  to 
there  cited,    be  Within  1 6  Rich,  2.  r.  5.  by  force,  of  the  words,  or  elfevjbere* 
^w  ^^V^*       And  it  hath  been  formerly  holden,  that  even  fuits  in  a  court  of. 
Court  of      equity,  to  relieve  againft  a  judgment  at  law,  are  within  the  danger. 
Chancery,     of  thefe  ftatutes,  efpecially  if  they  tend  to  controvert  the  very 
point  determined  at  law^  or  to  relieve  in  a  matter  relievable  at, 
law. 

Thirdly,' 
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^n&trdlyi  Appeals  to  Rotfte  are  made  pramunirei  hj  24  H.  8* 
r.  12.  and  1$H.Z.  c.  19.  hj  which  it  is  ena£ted,  <<  that  fiich 
*^  appeals  as  formerly  were  ms(de  to  Rome^  (hall  be  made  froni 
•'  henceforth  to  Chancery/' 

Fourthly,  The  exercifing  the  jurifdiftion  of  a  fufiragan  without 
the  appointment  of  the  bimop  of  the  diocefe,  is  made  zpramunire 
by  26  H.  8.  c.  14.  which  fets  forth  at  large  how  fuffragans  are  to 
be  nominated,  bV. 

Fifthly,  By  25  H.  8.  c.  20.  >*  If  a  dean  and  chapter  refufe  to 
*<  tXcBt  one  named  in  the  king's  letter  for  a  biihoprick,  and  to  cer- 
'*  tify  fuch  election  to  the  king  within  twenty  days  after  the'li^ 
^  cence  (hall  come  to  his  hands,  or  if  any  archbifliop  or  bi(hop 
'^  after  fuch  elediion  (or  nomination  by  the  king  in  default 
*'  thereof,  VcJ)  refufe  to  confirm  and  confecrate  within  twenty 
'*  days  the  perfon  (ignified  to  them  by  the  king's  letters  patents^ 
•*  they  incur  zpramunireJ* 

Sixthly,  Maintaining  the  Pope's  power  is  made  a  pntmunire  by 
^Eliz.  r»  I. 

Seventhly,  By  13  Eliz.  c.  7.  "  If  any  one  fliall  bring  into  thfc 
^^  resdm,  l^c.  any  agnus  Deiy  croiTes,  pidures,  beads,  or  fuch  like 
^'  fuperftitious  things,  pretended  to  be  hallowed  by  the  Bifhop  of 
^*  RJomej  &c.  and  (hall  deliver  or  offer  the  fame  to  any  fubje^  to 
^'  be  ufed  in  anywife ;  or  if  any  one  (hall  receive  the  fame  to 
''  fuch  intent,  and  not  difcover  the  offender,  Cffr.,  or  if  a  juftice 
^  of  peace,  having  any  offence  in  that  a£l  declared  to  him,  do  not 
'*  within  (ixteen  days  declare  it  to  a  privy  counfellour,  he  incurs  a 
•'  pr^tmunirer 

Eighthly,  By  the  27  Elix.  c.  2.  "  Sending  relief  to  any  Jefuit, 
''  feminary  prieft,  or  college  of  priefls  or  Jefuits  beyond  the  feas* 
'^  or  to  one  not  returning  out  of  fuch  college  into  England^  (hall 
"  incur  a  pr^tmufure.** 

Nitithly,   Perfons  refufing  to  take  the  oaths,  incur  zpntmunire  Vent.  171* 
by  feveral  ftatutes,  as  i  Elix.  c.  1.  and  5  Eiiz.  c.  i.  and  3  Jac.  i.  ^"y™-  *"*• 
f.4.  and  7  Ja€\  i.  c.  (S.  and  iW.i^f  M.  &c.  r.  i.  iKcb.Sas. 

[But  fee  ft.  31  G.  3.  c.  31.  J 

Tenthly,  By  the  6  Ann.  c.  ^.  it  is  enafted,  «*  That  if  any 
^^  perfon  (hall  malicioufly  and  diredily,  by  preaching,  teaching, 
*^  or  advifed  fpeaking,  declare,  maintain,  and  affirm,  that  the  pre« 
^  tended  Prince  of  Wales  hath  any  right  or  tide  to  the  crown  of 
^  thefe  realms ;  or  that  any  other  perfon  or  perfons  hath  or  have 
**  any  right  or  title  to  the  fame,  otherwife  than  according  to 
*'  1  JT.  £?  JIf ,  c.  2.  and  2  W.  3.  e.  2.  and  the  a£ls  then  lately 
*^  made  In  England  and  Scotland  mutually  for  the.  union  of  the 
*'  two  kingdoms ;  or  that  the  kings  or  queens  of  this  realm  with 
^'  the  authority  of  parliament  are  not  able  to  make  laws  to  limit 
"  the  crown  and  the  defcent,  isfc*  thereof,  (hail  incur  a  pramunire.** 

[By  the  ftatute  i^2p.hf  M.  r.  8.  to  moleft  the  pofreflbrs  of 
abbey  lands  granted  by  parliament  to  Henry  znA  Edward  the  fixth, 
^^pramunire^ 

So  likcwife  is  the  offence  of  adling  as  a  broker  or  agent  in  any 
ufarious  contraft,  where  above  ten  per  cent,  interell  is  taken,  by 
ftat.  I  ^  Eliz.  c.  10. 

t  i  2  To 
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To  obtsun  any  ftay  of  proceedings,  other  than  by  arreft  of 
judgment  or  writ  of  error,  in  any  fuit  for  a  monopoly,  is  likewKe 
^pramunire,  by  ftat.  21  Ja.  i.  r.  3. 

To  obtain  an  exclofive  patent  for  the  fole  making  or  importaticm 
of  gunpowder  or  arms,  or  to  hinder  others  from  importing  them, 
is  alfo  a  pr^mumre  by  two  ftatutes ;  the  one  16  Car*  u  c.7.1.  the 
other  I  Ja»  a.  r*  8.    . 

On  the  abolition,  by  flat.  12  Car,  2.  r.  24.  of  purveyance,  and 
the  prerogative  of  pre-emption,  or  taking  any  vidual,  bea(b,  or 
goods,  for  the  king's  ufe,  at  a  ftated  price,  without  confent  o£ 
the  proprietor,  the  exertion  of  any  fuch  power  for  the  future  was 
declared  to  incur  the  penalties  of  pramunire. 

To  aflert,  malicioufly  or  unadvifedly,  by  fpeaking  or  writing, 
that  both  or  either  houfe  of  parliament  have  a  legiflative  authority 
without  the  king,  is  declared  a  pr^mumn  by  ftat.  13  Car.  2.  r.  i. 

By  the  habeas  corpus  a£b,  3 1  Car,  2*  c.  2.  it  is  a  praemunires  and 
incapable  of  the  king's  pardon,  befides  other  heavy  penalties,  X» 
fend  any  fubjedi  of  this  realm  a  prifoner  into  parts  beyond  the  feas» 

By  6  Ann.  c.  23.  if  the  aflembly  of  the  peers  in  Scotland^ 
aflembled  to  t\t€L  dieir  fixteen  reprefentatives  in  the  Britijb  par-« 
liament,  (hall  prefume  to  treat  of  any  other  matter  fave  only  the 
eledion,  they  incur  the  penalties  of  a  praemunire. 

The  ftatuto  6  G.  i.  r.  18.  (ena£led  the  year  after  the  Seutlh-Seek 
projef):,)  makes  all  unwarrantable  undertakings  by  unlawful  {\xh^ 
fcriptions^  then  commonly  known  by  the  name  of  bubbles,  fubjeft 
to  the  penalties  of  a  pramunire. 

The  ftat.  ra  6. 3.  r.  1 1.  fubjefls  to  the  penalties  of  the  ftatutc 

oi  pramunire,  all  fuch  as  knowingly  and  wilfully  folemnize,  afiift, 

or  are  prefent  at,  any  forbidden  marriage  of  fuch  of  the  defcend<« 

ants  of  the  body  of  King  George  II.  as  are  by  that  aft  prohibited  to 

contraft  matrimony  without  the  confent  of  the  crown. 

Defse,p.x,       It  is  fatd,  that  if  the  bifhop  take  upon  him  to  vifit  a  donative, 

Vlnft.  i2».  ^^^  deprive  the  incumbent,  he  runs  himfelf  into  the  danger  o£ 

Br.  Pram^.   a  pramunire.     And  in  fuch  cafe  was  Barlow^  Bifhop  of  Bath  and 

aire,  pi.  fti*  Wells,  in  the  reign  oi  Edward  the  6th,  who  was  forced  to  obtain  a 

pardon  for  having  deprived  th^  Dean  of  Wells^  the  deanery  being 

a  donative  by  letters  patent  from  the  king.] 

« 

(B)  Of  the  Punifliment  therein. 

•JUf  OST  of  the  ftatutes  of  pramunire  refer  the  punifliment  to 

•*^*   16  Rich.  2.  f.  5.  which  enafts,  "  That  thofe  who  offend 

.  **  againft  the  purport  thereof  fhall  be  put  out  of  the  king's  pro- 

<<  te£tion,  and  their  lands  and  tenements,  goods  and  dhattels, 

<<  forfeited  to  our  lord  the  king ;  and  that  they  be  attached  by 

*'  their  bodies  if  they  may  be  found,  and  brought  before  the  king 

<<  and  his  council,  there  to  anfwer  to  the  cafes  aforefaid ;  or  that 

^  procefs  be  made  againft  them  by  pramunire  facias^  in  manner  as 

«*  is  ordained  in  other  ftatutes  of  provifors." 

Co.  Lit.        *  The  judgment  in  pramunire  at  die  fuit  of  the  king,  againft  the 

Tinft  \%K    defendant,  being  in  prifon,  is,  that  h«e  (hall  be  out  of  the  king's  pro- 

%/  1%  tcftionj 


••     ^ 
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tt&ion  I  and  that  hxs  lands  and  tenements,  goods  and  chattels^  a  Hawk. 
ihall  be  forfeited  to  the  lung;  and  that  his  body  (hall  remain  fn  ^'^  . 
prifon  at  the  lung's  pleafure :  but,  if  the  defendant  be  condemned  ^*  ^'  >9^ 
npon  his  default  of  not  appearing,  whether  at  the  fjiit  of  the  king 
or  party,  the  fame  judgment  (hall  be  given  as  to  the  being  out  of 
the  king's  prote£iion  and  the  forfeiture ;  but  inftead  of  the  claufeji 
that  the  body  (hall  remain  in  prifon,  there  (hall  be  an  award  of  a 

As  the  above-mentioned  ftatute  i6  Rich.  2*  r.  5.  ezprefsly  faith. 
that  fuch  offenders  (hall  be  put  out  of  the  king's  protection ;  ana 
alfo  the  ftatute  of  25  £.  i^.Jlat.  5.  c.  22.  had  farther  added,  that 
any  one  might  do  with  a  purchafer  of  the  provifions  therein  pro« 
hibited,  as  with' the  kind's  enemy }  and  that  he  who  (hould  offend 
againft  fuch  an  one  in*  body,  lands,  or  goods,  fhould  be  excufed  $ 
it  was  formerly  holden,  that  a  perfon  attainted  in  a  pramunire  Co.L!e.iio. 
might  lawfully  be  flain  by  any  one,  as  being  the  king's  enemy  and  ?^^*  ^  g 
out  of  the  prote£kion  of  the  laws ;  but  the  later  opinions  feem  to  gro.  Cm.  * 
have  difapproved  of  this  feverity ;  and  it  is  now  cxprefsly  enabled  197*  - 
by  5  EHz.  c.i.  $21,22.  "  That  it  fliall  not  be  lawful  to  kill  any  J"^'  *9S- 
**  perfon  attainted  in  a  pramunire^  faving  fuch  pains  of  death  or 
'*  other  hurt  or  puniOiment,  as  heretofore  might  without  danger 
*'  of  law  be  done  upon  any  perfon  that  fliall  fend  or  bring  into 
*'  the  realm,  or  within  the  fame  fball  execute  any  procefs,  (5V. 
"  from  the  fee  of  Rome.** 

It  is  clearly  agreed,  that  a  perfon  attainted  in  zprmnunire  can  CcLiMta 
bring  no  {a)  a£tion  whatfocver ;  neither  is  it  fafe  for  any  one,  il^-^***^ 
knowing  him  to  be  guilty,  to  [b)  give  him  any  aid,  comfort,  or  toibretyof 

relief.  the  peace. 

Hawk.P.C. 
^  '9-  f  47*  W  That  it  ieemi  doubtful  whether  there  can  be  any  acceflariei  in/r^mvairf,  «u^  Stamfc 
F*^C*  44.    Plow.  97* 

It  hath  been  refolved,  that  a  ftatute,  by  appointing  that  an  Vent.  173. 
offender  fliall  incur  the  penalty  and  danger  mentioned  in  the 
16  RUb.  2*  €.  5*  does  not  confine  the  profecution  for  the  offence 
to  the  particular  procefs  thereby  given. 

It  is  holden,  that  the  ftatutes  oi  pramunire  which  give  a  gene-  C0.L1t.130. 
ral  (c)  forfeiture  of  all  the  lands'  and  tenements  of  the  offender,  ^f^^*?!**^ 
extend  not  to  lands  in  tail.  ^  5' any 

bads,  &c  Ihall  relate  to  the  time  of  the  ofiTeace,  or  only  to  that  of  the  judgment^  ^.  a  vk/et^ro.  Car* 
17a.    Joo.  2x7. 

It  hath  been  adjudged,  that  a  pardon  of  all  mifprifions,  tref-  Cro.  jac. 
pafles,  offences,  and  contempts,  will  pardon  a  pramumre.  ^^r  ia 

The  defendant  in  a  prMwunire  muft  regularly  appear  in  perfon,  sinft.  125. 
whether  he  be  a  peer  or  commoner,  unleis  he  is  difpenfed  with  by 
fome  writ  or  grant  for  that  purpofe;  though  in  the  cafe  of  (i/)  Sir  (^0  x  Roit» 
Anthony  Mildmay  he  was  allowed  to  plead  a  pardon  to  zpramumre  ^^P- 190- 
ky  attorney :  but  (i)  it  has  been  thought,  that  there  was  fome  Ma^HaSS 
claufe  to  this  efieft  in  the  pardon.  p.  c.  ayj. 

Upon  an  indidment  of  a  pr^munin^  a  peer  of  the  realm  (hall  xa  Co.  ^%. 
Bot  be  tried  by  his  peers.  ii^**'* 

li  3  Upon 


486  "  Ipraemunirc. 

ftLd.Rtym.      Upon  an  informadon  on  the»ftatute  6G*  j.  e.  i8«  for  fettliig 

1361.  The  ^p  a  bubble  called  the  North  Seay  it  was  determined,  that  the 

c^woodf       court  was  not  obliged  by  that  a6l  to  give  the  whole  judgment,  as 

Sen.  471.    in  cafe  of  a  pramunire^  againft  the  defendant,  but  only  fuch  parts 

of  it  a8  in  their  difcretions  they  (hould  think  fit ;  and  accordingly 

a  fine  of  5  /•  was  fet  on  the  party  convi£ted,  and  judgment  tha^ 

he  fliould  remain  in  prifon  during  the  king's  pleafure. 


Y 


1  ■  ■ 


l^rerogatitie. 


ViMtamt.  TpREROGATIVE  is  a  word  of  large  extent,  including  all  the 
Prero.  c.  I.  j^  rights  and  privileges  which  by  (a)  law  the  king  hath,  as  head 
[By  the  ^'  ^^^  chicf  of  the  commonwealth,  and  as  intruded  with  the  execu-* 
word  pre-      tion  of  the  laws. 

rogativcwc 

iifoally  uoderftand  that  fpecial  pre-eminence  which  the  King  hath,  over  and  above  all  otber  peribns,  and 
out  of  the  ordinary  courfe  of  the  common  law,  in  right  of  hi«  royal  dignity.  It  fignifica,  (in  ici  etymo- 
logy ^om  frgt  and  rt,g»)y  fometbing  that  ia  required  or  demanded  before,  or  in  prdference  to,  all  othos* 
And  hence  it  follows,  ibat  it  muft  be  in  its  nature  fingular  and  ecceotrical  i  that  it  can  only  be  applied  ts 


■np  — ~  ...  w ■ — — ,  — J — , -^  -~  prerogative  any  longt.. 

bys  it  down  m  a  maxim  (Fincb*s  JL  85.),  that  the  prerogative  it  that  law  in  cafe  of  the  King,  which  it 
kw  in  no  cafe  of  the  fubjed.  x  BI.  Com.  139*]  (a)  That  the  K.ing*s  prerogative  ia  part  oif  the  law 
of  Epgland,  and  comprehended  within  the  (ame.    %  Inft.  496* 

And.  153.  The  nature  of  our  conftitution  is  that  of  a  limited  monarchy,  in 
Co.  Liu  which  the  legiflative  power  is  lodged  in  the  king,  lords,  and  com* 
4^0.  i»4*  ^^^^  I  bu^  ^^  ki"g  ^s  intrufted  with  the  executive  part,  and  from 
—That  be  him  all  juftice  is  faid  to  flow :  hence  he  is  ftyled  the  head  of  the 
biifdbtoal  commonwealth,  fupreme  governor, parens patrU,  &c., . but  ftill he 
7  Co!  4.—  '  is  to  make  the  law  of  the  land  the  rule  of  his  government ;  that 
That  1)9       being  the  meafurc  as  well  of  his  power,  as  of  the  fubje£ls  obedi^ 

Slwtho  ^°^®  '•  ^°'  **  ^^^  ^^^  aflcrts,  maintains,  and  provides  for  the  fafctv 

law.  of  the  king's  royal  perfon,  crown,  and  dignity,  and  all  his  juft 

5  Co.  55.  rights,  revenues,  powers,  and  prerogatives ;  fo  it  likewife  declares 

11  ^.  70.  ^^^  aflcrts  the  rights  and  liberties  of  the  fubjeft. 

^Finch's  L.  81,  Sx,  83.  fpeaks  highly  of  it,  aa  a  matter  divine:  the  king,  fayi  he,  carries  God'a 
ftamp,  and  haa  the  ihadow  of  God's  excellencies  given  him  :  the  power  of  God  is  joined  with  excelleacy  ; 
for  to  do  wrong  is  not  omnipotency,  but  weaknefs ;  fo  it  is  with  the  king,  he  can  do  no  wrong,  &e. 
At  to  which  my  Ld.  Ch.  J.  Hale  faith,  it  is  regularly  true,  that  the  law  prefumet  the  king  will  de  no 
>WODgi  neither  indeed  can  he  do  any  wrong  j  and  therefore,  if  the  king  command  an  unlawful  aft  to  be 
4oQe,  the  offence  of  the  inftrument  is  not  thereby  indemnified  t  For  though  the  king  is  not  under  the 
coercive  power  of  the  law,  yet,  in  many  cafes,  his  commands  we  under  the  diredi^e  power  of  the  liW* 
*  vhkhconfequently  mkes  the  aft  itfelf  invalid,  if  unlawful ;  and  fo  renders  the  inftrument  of  tbf  ae* 
c^tbn  thereof  obnoxious  to  the  ponifliment  of  the  law ;  yet  in  time  of  peace,  if  two  men  combat  toge- 
ther at  barriers^  or  for  trial  of  ikill,  if  one  kill  the  other,  it  it  homicide  }  bat  if  It  be  by  the  comniod 
of  tho  k^g|  it  is  only  ieloo^.    Hal.  Hift.  P.  C.  43, 44. 

Hence 


'  Hence  it  hath  been  eftablilhed  as  a  rule,  that  al^  prerogatives  Moor,  679. 
inuft  be  for  the  advantage  and  good  of  the  peoplei  otherwife  they  ^*^''*  ^'^' 
ought  not  to  be  allowed  by  the  law  *•  •  And  mod 

Mottbtcdiy  this  It  thi  great  end  of  the  Kiag*i  prerogatiTe,  who  it  not  the  loTereign  of  the  flate,  but  the 
Mo^e't  ciecative  nagitote :  For  at  to  foverdgnty^  that  rcfides  where  the  conftitution  has  placed  the 
kgiflatite  power^  i,  e,  m  king*  ]ordt|  and  commonii  in  parliament  aflemblcd  ;  fo  that  the  king,  in  bit 
pdittcal  capxctty>  at  one  of  £e  ftaiet  of  the  realm,  pofleflet  a  part,  and  only  a  part  of  the  foveretgnty^ 
bat  is  not  fovereign,  any  more  than  a  part  is  equat  to  the  whole.  Bot,  at  executive  magiftratr,  fie  it  in- 
vefled  with  great  power,  ^nre-emincDcef  and  many  prerogativet ;  all  intended  by  the  conftitution  to  &a 
employed  for  the  good  of  the  people  i  none  to  their  detiiment  j  nor  can  any  prerogative  be  l^tlly  fo 
employed. 

[Thit  paflage^  which  hat  been  indoftrtoufly  foifted  into  the  work  by  the  laft  editor,  aboundt  through* 
oot  with  the  moft  dangefout  political  errors.  It  gives  a  faife  riew  of  the  nature  of  our  government : 
it  rrpreiSmts  it  at  ainnoft  a  pure  republick.  From  the  qualifications  which  the  kingly  power  is  fubjefted 
to^  the  editor  would  infer  the  non-eziftence  of  the  power  iifelf :  Becaufe  the  king  ads  with  adwce  in 
«// cafes,  and  with  advice  and  conjent  in  Jomt  cafe?,  therefore  he  never  k€t9  fre^o  jure,  Becaufe  th* 
law  bath  afligned  him  various  counfellourt  to  aid  and  advife  him  in  the  deliberative  and  executive  parte 
of  his  govemm^t,  therefore  tbefe  counfellours  are  co-equal  and  co-ordinate  with  him. — But  let  ut  marlc 
tbe  feveral  parta  of  this  notable  pafl*age,  and  let  us  fee  how  well  they  correfpond  with  the  authorities  we  (hall 
hereafter  cite,  anihoritiet  drawn  from  our  records  and  ftatute  books,  and  from  the  writings  and  fpeechea 
of  men  eminent  for  their  knowledge  of  the  law  and  conftitution  of  their  country,  and  not  fufpeded  of 
any  blind  attachoaent  to  monarchy. .  <*  The  king  is  not  the  fovereign  of  the  ftace,  bot  the  people*s  exe- 
**  cutive  magiftrate.*'"— "  Sovereignty  refidet  where  the  conftitution  has  placed  the  legifl^tive  power, 
**  vis.  in  king,  lords,  and  commons,  in  parliament  affemblcd— So  that  the  king,  in  hi:>  pol  tic4l  capa- 
**  city,  atone  of  the  ftatet  of  the  realm,  pofleflet  a  part,  and  only  a  part  of  the  fovereignty ;  but  it 
*^  not  ibvereign,  nny  more  than  a  part  is  equal  to  the  whole. **•  in  the  firft  place  this  writer  feems  to 
Ibppofe,  that  the  fovereign  power  of  a  ttate  coofifts  merely  in  legiflation ;  whereas  the  power  of  a  lUte 
coofiftt  equally  in  enforcing  the  execution  of  lawi  when  made,  at  in  the  making  of  them.—''  But,'* 
ivth  this  writer,  **  the  king  it  not  the  ibvereign  of  the  flate,  but  the  people's  executive  magiftrate{**»« 
if  then  the  king  it  not  the  fovereign  of  the  ftate,  but  the  people's  executive  magillrate,  tbe  people  are 
tbe  lovereign  of  tbe  ftate,  for  the  king  it  their  magiftrate  :  but  according  to  this  writer,  the  fovereignty 
it  lodged  not  in  tbe  people  only,  bat  in  king,  lords,  and  commons ;  then,  upon  this  writer*B  own  hypo- 
tbefis,  the  people  cannot  be  fovereign,  for,  to  ufe  his  own  words,  a  part  cannot  be  ejuaJ  to  tbe  wlo/e ; 
but  if  they  are  liot  fovereign,  how  can  the  king  be  the  feopie't  executive  magiftrate?  whence'is  their 
authority  to  commifiion  this  officer  ?— But  fo  far  from  the  king  not  being  the  fovereign  of  the  flate, 
it  will  appear  firom  the  following  authorities,  that  the  whole  power  of  thte  ftate,  both  legiflative  and  exe- 
Cttdve,  fttbjed  to  certain  limitations  and  qualifications,  is  vefted  in  the  king  alone }  that  he,  with  the 
advice  and  confent  of  his  gr  at  council,  makes  laws  j  and,  with  the  advice  of  other  councils,  executea 
thofe  lawi  when  made  t  that  he  is  not  one  of  the  eftatet  of  the  realm,  as  thit  writer  fuppofeth  him  to 
be,  bat  paramount  thofe  eftatet.  Lord  Coke  iaith,  in  hit  4  In  ft.  pa,  3.  that  the  king  is  caput,  priw 
^i*"!*  it  fiiM  of  his  court  of  parliament.  In  ai£.  3.  HiU  term,  plea  15-.it  i^  laid  down  thus :  £t 
fAt.£t^  fat  le  rey  fait  let  U\%  par  aJfeM  4et  pens  et  de  la  commnnt^  et  nen  pas  let  per es  et  la  communem 

According  to  Lord  Hale,  <*  Although  that  tbe  Englifli  monarchy  it  not  in  all  refpeds  abl'olute  and 
valimited,  but  hath  certain  qualifications  of  monarchical  power,  efpecially  in  point  of  making  laws^ 
end  impofiog  taxes  upon  tbe  people ;  yet,  certainly,  fince  the  denomination  of  government  is  ad  pluri" 
*>«»  the  government  it  monarchical,  and  not  ariftocrttical  or  demecratical.  And  hence  it  is,  that 
ill  jorifdi^ion  in  thit  realm,  whether  ecdefiaftical  cr  civil,  it  derived  from  the  crown  \  and  that  the 
cteicife  thereof  in  the  minifters  or  judges,  to  whom  it  is  fo  delegated  by  the  crown,  is  in  right  of  the 
ciowD,  and  by  virtue  of  a  delegation  from  it.**  Id,  190.  And  in  a  preceding  part  of  this  tradt.  Lord 
Halc^  fpeaklng  of  the  deliberative  and  executive  parts  of  civil  government,  lays,  *<  In  both  wbichy 
though  tbe  king  under  God  be  fupreme  governor  and  fountain ;  yet  it  is  necefTary  for  him  to  call  ti) 
otben  m  partem fil/icitudmi/f  and,  as  to  ufe  their  afliftance  in  the  executive  part,  fo  to  have  their  advico 
ind  council  in  the  deliberative  part  of  his  government  Hale's  Jurifd.  of  the  Lords' Houfe,  pa.  4* 
Again,  Wbitelock  in  hit  cdmmejit  on  the  parliamentary  writ,  fays,  <<  The  making  of  ftatutes  is  hy  th6 
king  with  the  aflTent  of  the  lords  and  commons  in  parliament**  Vol.  i.  406.  And  farther,  the  ftyte 
of  our  a&t  of  parliament  it,  «  Be  it  ena£ied  by  tbe  King^s  moft  excellent  Majefty^  by  and  with  the  advici 
and  conjent  of  tbe  Lords  jpiritual  and  temporal^  and  Commons  in  parliament  ajimbled**  Even  in  money 
bills,  when  the  commons  have  granted  the  king  their  money,  they  pray  that  he  will  be  gracioufly  pleafed 
to  nuke  it  a  law.  ««  We  your  Maiefty*s  moft  dutiful  and  loyal  fubje£lt,  the  Commons  of  Great  Bri« 
*'  tain  in  parliament  aflembled,  having,  &c  &e.  Do  befcech  your  Majefty  that  it  may  be  ena^ed, 
**  and  be  itenaded  by  the  King's  moft  excellent  Majefty,  by  and  with  the  advice  and  confen;,'*  grc.  &c: 

With  refped  to  the  king*«  not  being  one  of  the  eftates  of  the  realm,  read  the  words  oi  Lord  Hale  in 
another  part  of  the  trad  above  referred  to.  The  nobility,  clergy,  and  commonalty  are  the  three 
^ates  of  the  kingdom.  The  king  comet  in  upon  a  higher  denomination  and  title,  namely, .  the 
wad  of  tbefe  three  eftatet.  And  therefore  they  that  have  gone  about  to  make  the  king  O'^e  of  th? 
three  eftatet,  are  miftaken,  at  will  eafily  appear  to  any  that  will  but  read  the  records  fully;  being,  viz. 
^U  r$rl,  ^ir.  5,  ii,  |^«  the  concUfion  of  the  peace  between  tb«  kings  of  EBglandHuid  France  bv^rh<» 

1  i  4  kJ!  g'< 


4^^  IPretogatitie. 

l^'Ag^s  coottmni  In  parllaaaent,  %  Mty^  9  H.  5.  r««d  coram  trihmJMiMS  rtgnly  vis;  frMait  thn 
mahilihut  et  magnstiiusy  et  commumtmt  nrtd  Awglyty  and  by  Uiein  afTented  to.  Rat,  ParL  3  Gf  4£.  i* 
*•  23.  it  r«y  tt  lit  trtis  ejtatet.  Rot.  Pari  1 3  £•  4.  n.  16  &  17.  domw  rege  et  tribMi Jtat'tbin  rtgnfafi' 
*tu  m  toJem  farlimwttftto.  And  in  the  firft  parliament  of  the  afurper  R.  3.  who  would  be  fore  to  «uit 
ao  formality  to  countenance  bis  ufurpatlon,  Rot.  Pari,  1 .  tituius  RegiMt^  there  is  redied  an  inftnniKit 
■ibwing  him  to  be  king  before  bis  coionatioo  was  declared  in  the  name  of  the  chiee  eftates  of  thiiTcdii^ 
of  England^  via.  the  brds  fpiritual  and  tenporali  and  commons.  **  Bee  it  ordained**'  tb^t  <*.  thett- 
«<  nour  of  the  (aid  rolle,  wlih  all  the  cootynoe  of  the  fiune,  preicnted  as  is  abovcfeid,  snd  ddifod  ^ 
**  our  befi>re(aid  fouTcrain  lord  the  king,  in  the  name  and  on  the  behalf  of  the  fayd  three  eftates  oM 
'*  of  parliament,  now  by  the  fame  throe  eftates  aflembled  in  this  piefent  pvlement,  apd  by  aodoriR 
**  of  the  fame^  bee  ratifyed,  enrolled,  recorded,"  dec,  This>  though  done  in  ^.liime  of  ilfurpatioB, 
jct  fufl:ciently  evideoceth  what  the  three  eftates  were  ••  And  the  objedions  againft  it,  i.  that  tm.li 
thofis  eftates  are  conftiiuenu  of  the  lords*  houfe,  and  To  maft  outhalanco.tbe  commops,  which  are  bot 
one  of  the  three  eftates  $  and,  %,  that  the  lords  fpiritual  by  this  means  (hoald  have  a  negative  fbice  opoa 
the  lords  temporal  and  commons,  and  fo  no  law  could  be  made  without  the  confant  of  the  nugor  pat 
of  the  fpiritual  lords  and  the  major  part  of  the  temporal  lords,  aa  well  a&  the  moft  part  of  the  coi>* 
fDonalty }  I  lay  thefc  objedions  are  vain.  For  though  it  be  true,  that  two  of  th«  tbse  eftates  ve  csa- 
ftituents  of  tlie  lords*  houfe,  yet  they  conftitute  but  one  houfe.  And  the  laws  and  coftoms  of  ^ 
kingdom,  w^ich  are  the  true  meafure  of  all  bounds  of  powes,  have  givon  a  upgative  voiu  of.citiMr 
lioule  upon  the  other,  and  of  the  king  npon  both ;  but,  have  not  given  a  nr^ative  voice  of  oetf'cmd 
the  two  eftates  cooftituting  the  lords*  houfe  o^to  the  other,  or  to  the  commons  being  th(S  thiri  eftattj 


gun  his  chapter  on  the  High  Court  of  Pailiament  in  theie  words :  <«.  This  court  coafifleth  of  tbe  Kiagy 
<<  Majtffty,  fitting  there,  as  in  his  royal  political  capacity,  and  of  the  three  elates  tf  tbe  reatm,  vix|** 
&c.  4  loft,  cap .  I .    And  after  him,  at  the  memorable  «ra.of  the  Revolution,  in  the  preamble  to  the  BiU 
of  Rights,  the  Convention  Parliament  ufe  thefe  woids :  >«  Whereas  the  Iprds  (piriuial  ani  temporal, 
<<  and  commons,  ailembled  at  Weftnunfter,  lawfully,  fully,  and  freely  reprelenting  ali  tke  ^ar<t  •(  tk 
<<A<(y/«0//^irrM/»,  did,  upon,  &c.prel«t  unto thctfMajeftirs,**&c  Seat.  iW.  AM.  Sdr.2.  cs. 
But  the  theory  of  our  government  js  iketdi^d  with  admirable  ipirit  and  conednels  by  tbe  At- 
torney. General,  in  his  addrefs  to  the  jwy  upon  H^][*s  trial.    «  The  power  of  the  ftate.  by  which  I 
mean  the  power  of  making  laws,  and  enfiorcing  the  execution  of  thcyn  when  made,  is  veiled  in  M 
king;  enading  laws  in  the  one  cafe,  that  is,  in  his  legiflative  chancer,  by  and  with  theadflccaoi 
confent  of  the  lords  fpiritual  and  temporal  and  of  ^  commons  la  parliament  alTembled,  sccMdiog  la 
the  law  and  conftitutional  cuftoro-of  England  }  in  the  other  cafe,  executing  the  laws,  whenffladt*  >> 
fubiervience  to  the  laws  fo  made,  and  wiih  the  advice,  which  the  law  and  tba>  conftitution  hath  affigoei 
to  him  in  almoft  every  inftaace,  in  which  it  has  called  vpoix  hyn  to  aift  for  the  benefit  of  tbe  ftt^i^^ 
^  Hardy's  Trial,  by  Curncy,  p^.  3s.     Again,  in  a  fubie^uent  pafTage,  after  having  ftated  tbe  rofal 
duties,  he  goes  on  thus :  <*  To  that  king,  upon  whom  thefe  duties  atUch,  the  law  and  conftitiiuoo, 
for  the  better  execution  of  them,  have  afiignsd  vauous  counfeilours,  and  refponfihle  adviiers:  it  bai 
clothed  him,  under  various  conftitutional  checks  and  refhidions,  wiih  varioaa  attributes  and  pitr^. 
tives,  as  neceflary  for  the  fupport  and  maintenance  of  tbe  civil  liberties  of  the  people :  it  afciibes  to  bia 
Ibverelgnty,  imperial  dignity,  and  pcrfe^on :  apd  becaufe  the  rule  and  government,  u  eftabCM  la 
this  kingdom,  cannot  cxtftyVr  a  m^tnt  without  a  perfon  filling  that  office,  and  able  to  execute  all  w 
duties  from  time  to  time,  which  1  have  now  ftated,  itafc^ibe^to  him  alio  that  he  never  ceafies  toesift* 
In  foreign  affairs,  the  delegate  and  reprefeotative  of  his  people,  he  «uk(«  war  and  pcs^s^  leagties  ana 
treaties :  in  domeftick  concerns,  he  has  prerogatives,  as  a  conftituent  part  of  the  fupreme  legtilataR^ 
tbe  prerogative  of  railing  fleets  and  armies  :  h^  is  the  fountain  of  jufKce,  bound  to  aiclmii>iftBr  it  to  ail 
^ople,  becaufe  it  is  due  to  them  :  the  great  foofervator  of  publick  peace,  bound  to  maintain  and  viadi- 
fcatc  it  \  every  where  piefent,  that  thefe  duties  may  nowhere  fail  of  being  dii  charged  :  the  fbantamM 
^nour,  ofHce,  and  privilege  ;  the  arbiter  of  domeftick  commerce,  the  head  of  the  national  charA* 
i^.  ^5.    And  in  the  con^lufion  of  this  brilliant  fketcb,  he  dofes  the  whole  with  thefe  emphaiical  wow  \ 
<'  Gentlemen,  J  hope  I  (hall  not  be  thought  to  mifpend  your  time  in  ftating  thus  much,  becaufe  it  ap- 
MTi  to  me,  that  the  fad  that  fuch  is  the  character,  that  fuch  are  the  duties,  that  foch  are  the  aon^ 
Sutts  and  prerogatives  of  the  king  in  this  country,  (all  exifting  for  the  prote^ion,  fecuri^,  and  bap- 
pincia  of  the  people  in  an  eftablifhed  form  of  government,)  accounts  for  the  juft  anxiety,  ^^||^ 
upon  jealoufy,  with  which  the  law  watches  over  his  perfon— •accountsibr  the  fad,  that  in  every  i'^* 
ffient,  the  compafiVng  or  imagining  his  deftrudion  or  depofition,  feems  to  be  confidend  as  oecwanly 
co-extft^ng  with  an  iotentioo-  to  fubvert  the  rule  and  government  eftabliihed  in  the  country  s  it  it  a 
anrpofe  lf»  deftroy  and  to  depofe  £i«i,  in  whom  the  fupreme  power,  rule,  and  government,  under  cto* 
#itutional  checks  an4  limitations,  is  yefted,  and  by  whom,  with  confent  and  advice  in  fome  cafes,  sn^ 
with  advice  in  all  cafe?,  the  exercife  of  'tbijf  c<|nttitutional  power  is  to  be  carried  on.'*    Xi  36. 
With  ^pca  to  lU  r&le  which  is  faid  in  ^  text  to  be  eftabliflied,  vis.  <•  that  aU  pren^d*^  noftM 
r  the  advantage  and  good  of  the  people,  otherwife  they  ought  not  to  be  allowed  by  the  law,**  it  is  ncttbsr 


ftir  the  advantage 

: -i ■ 1  - 


•  In  addition  to  ti^p  a^vc  an^MiiUo  coUfiO^d  hj  Loi4  H^e^  fo  Rot.  i^frl*  13^*  >* 
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•|pR0ed  Id  tsms  fufficttntly  (]eu  and  precUe»  nor  will  it  hoU  in  the  extent  to  whicl)^  M  there  ftaterf.  It 

Hlw/  be  ctfried.  It !•  not  (lear  iroin  the  torotty  whether  it  meant,  that  the  prerogative  or  right  i ifelf  ihall  he 

4l&Uo«ed,  if  found  lo  be  injurioas  to  the  publick,  or  only  the  a£t  done  by  virtue  and  inexerciie  of  that 

aghc  or  prerogative.    If  the  former,  be  the  meaning,  we  may  not  heficate  to  pronoupce  that  there  is  no 

lich  role  of  law  :  for  all  the  prerogativea  of  the  crown  are  veiled  in  it  for  the  protedkion  and  bappioeft 

ef  the  people,  and  cannot  b  law  b^  wiefted  from  it  without  danger  to  both.     If  the  latter  be  the  mean^ 

|iy,  then  the  rule  will  qot  hold  nniverfally  and  in  all  cafea.     The  higher  prerogatives  of  the  crown  are 

i^aec  to  bc'meafured  by  the  rules  of  law,  or  to  be  fcanned  by  the  reafon  of  our  judges  |  nor  are  ads  dene 

Vf  virtue  of  any  of  tbofe  prerogatives  to  be  fet  a^de  on  the  ground,  (ha(  they  are  not  for  the  publick  good. 

forinfiance,  the  king  has  the  prerogative  of  making  war  and  peace  :  invell^  with  that  prerogative,  hp 

>  aika  a  treaty  of  peace :  that  treaty  is  found  to  be  injurious  to  the  coumry :  i%  the  treaty  therefore  a 

anility  ?  ia  there  any  authority  in  4ny  man,  or  body  of  men  in  this'country,  to  vacate  it,  becaufe  it  is  4 

M  treaty  >   The  kio^  has  the  prerogative  of  giving  his  affenff  as  it  is  called,  to  fuch  bills  as  hia  fub- 

iJdEti,  legally  convened,  may  prefent  to  him,  that  is,  of  giving  them  the  force  and  fandtion  of  a  law  t  he 

withholds  his  alTent  to  a  biU  evidently  calculated  to  promote  the  interefts  of  his  people  :  does  the  bill,  be- 

tn(t  it  is  a  good  bill,  therefore  pafs  into  a  law,  though  it  want  the  royal Jiat  f  or  dues  the  utility  of  tl^^ 

WifQre  deprive  the  crown  of  its  conflitutional  power  ofrtjeSiing  t  The  rule  then  (eems  to  go  no  farther' 

flhaa  this.  th|it  in  the  cj^ercife  of  fome  of  the  jirerog^tives,  t|fe  royal  authority  is  fubmittfd  mthe  control 

md  direoion  of  the  coiurts  of  law,  the  judgment  of  the  King  is  in  fome  cafes  committtd  to  his  jndges. 

In  tboie  cafes  it  is  the  duty  of  the  judges  fo  to  admeafure  the  royal  prerogatives  as. that  they  fhall  in  n^ 

cife  be  exerted  lb  as  to  affed  the  inheritance  of  any  one,  to  change  the  courfe  of  the  law,  or  to  worl; 

fadirT^oal  injury.     Plowd.  236.  487.    Noy,  175.    They  will  always  remember  the  maxim  of  law^ 

that  t^e  king  can  do  no  wron|  t  if  they  Aod  that  wron^  has  been  done,  the  ad  cannot  be  the  a£t  of 

Ibe  kJog^  and  therefore  ought  npt  to  be  aMowpd  J 

Tht  rights  and  prerogatives  of  the  crown  are  in  moft  things  as  Bendl.  xi7« 
ancient  a»  the  law  itfelf;  for  though  the  ftatutc  17-fi.  2,  ^.  i.  »^nft«*6> 
commonly  called  the  ftatute  de  prerogativa  regis ^  feems  to  be  in-  toCo.'^A, 
|rQdu£liye  of  fomething  new,  yet  for  the  molt  part  it  is  but  a  fum 
'tr  collection  of  certain  prerogatives  that  were  known  law  long  be<- 
ipre:  as^  that  the  king'3  wardffaip  of  lands  in  eapitey  did  attra& 
fhe  wardfliip  of  lands  held  of  others }  that  thp  grant  of  a  manor 
'  did  not  pafs  an  advowfon  appendant,  unlef$  named  j  that  the  king  « 

lad  a  right  to  efcheats,  wreckS)  royal  fifhes,  and  many  others 
jrhich  were  ancient  prerogatives  of  the  crown* 

But  for  the  better  underftanding  hereof,  I  (hall  confider, 

(A)  When  the  King  commences  his  Reign,  and  the 
Ceremony  irequifite  therein. 

^(B)  Of  the  King^s  Prerogative  as  univerfal  Occupant: 
/Ind  herein, 

1.  That  he  is  aniveTfal  Occupant,  and  entitled  to  all  derelict 
Lands* 

2.  Of  his  Prerogative  m  Efcheats. 

3.  Of  his  Prerogative  in  Seas  and  Navigable  Rivers. 

4.  Of  his  Prerogative  in  Swans  and  Royal  Filhes. 
[5.  Of  his  Prerogative  in  Ports  and  Havens.] 

6.  Of  his  Prerogative  in  Beacons  and  Light*Houfe8« 

7.  Of  hi?  Prerogative  in  Wreck. 

^.  Of  his  Prerogative  in  relation  to  Coins  ^nd  Mines. - 

p.  Of  his  Prerogative  in  dereli£t  Goods  i  an  J  therein,  of 

"  Waifs,  Strays^  and  Treafure  Trove. 

IQ»  Pf  his  Prerogative  in  Fincf  and  Forfeitures. 

(C)  Of 
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(C)  Of  his  Prerogatire  over  the  f^erfons  of  kis  Sum 
jeds :  And  herein^  ] 

J.  Who  (hall  be  faid  his  Subjects. 

2.  That  he  is  entitled  to  the^ServIce  and  Allegiance  of  ha 
Subje&s }  and  therein,  of  the  Oaths  injoined  diem. 

3.  That  he  may  reftrain  his  Subje£ls  from  going  abroad; 
and  herein,  ot  the  Writ  de  Ne  exeat  regno. 

4*  That  he  may  command  his  SubjeAs  to  return  Home; 
and  therein,  of  awarding  a  Privy  Seal, 

* 

(D)  Of  the  King  as  the  Fountain  of  Juftice,  and 
intruded  with  the  Execution  of  the  Laws ;  And 
herein, 

1.  That  all  Civil  Jurifdif^ion  flows  from  the  King.         • 

2*  Of  the  King's  Prerogative  in  EccleGaftical  Matters*  j 

3.  Of  his  Prerogative  in  creating  Officers.  ''  | 

4.  Of  his  Prerogative  in  making  War  and  Peace.  \ 

5.  Of  his  Prerogative  in  taking  Care  of  Infants,  Idiots^  L««  i 
naticks,  and  Charitable  Ufes. 

6.  Of  his  Prerogative  in  Pardoning. 

7*  Of  Difpenfations  and  Non  obftantes^       , 

8.  Of  his  ProclamationSf  I 

(E)  How  the  Rules'  of  Law  differ  with  refped  to  the  \ 
King  and  a  private  Perfon  :  And  herein, 

I  •  Of  what  Things  incapable,  from  the  Dignity  of  his  Per* ; 
fon  and  Office. 

2.  What  Things  enure  to  him  in  his  natural,  what  in  hit ' 
political  Capacity. 

3.  Of  the  Difference  in  the  Rules  of  Law  as  diredling  die  ' 
King^s  Property,  otherwife  than  that  of  a  Subjed. 

4.  That  his  Rights  (hall  be  preferred  to  a  Subje&'s  where 
they  happen  to  meet. 

5.  Of  A£ts  of  Parliament  which  extend  to  or  bind  not  the 
King. 

(5.  That  no  Laches  can  be  imputed  to  him ;  and  thereioj  of 
the  Maxim,  Nullum  Tempus  occurit  RegL 

7.  Of  his  Prerogative  in  his  Suits  and  Proceedings  in  Courts 
of  Juftice. 


(F)  Of 
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(F)  Of  the  King's  Grants  and  Letters  Patent :  And 
herein, 

I .  What  Thiugs  the  King  may  grapt :  And  therein^ 

1 .  Of  Grants  arifing  from  his  Prerogative  of  Power,  and 
what  are  infeparably  annexed  to  the  Crown. 

2.  Of  Grants  arifing  from  his  Intereft. 

3.  How  far  the  King  muft  have  an  Ifitereft,  in  order  to 
enable  him  to  grant. 

4.  Grants  tending  to  a  Monopoly ;  and  therein,  of  Things 
of  a  new  Invention. 

5.  Grants  of  the  fole  Liberty  of  Printing. 

2-  Of  the  Conftrudion  of  the  King's  Grants  and  Letters 
Patent,  as  to  their  being  good  or  void  ;  and  herein,  of  the 
King's  being  deceived  in  his  Grant. 

3.  Where  the  King's  Grantee  (hall  partake  of  his  Prero- 
gative. 


(A)  When  the  King  commenced  his  Reign,  and  the 

Ceremony  requifite  therein. 

T  tFON  the  death  or  demife  of  the  king,  his  heir  is  that  moment  7  Co.  11. 
^    invefted  with  the  kingly  office  and  regal  power,  and  com-  ^f^"*****'* 
mences  hb  reign  the  fame  day  his  anceftor  dies  ^  whence  it  is  held  e  C:%7* 
as  a  maxim  (j),  that  the  king  never  dies.  7  Co,  30. 

(«)  And 
thoeiore  if  landt  are  gives  to  the  King  by  deed  enrolled,  without  the  woidi  btirt  9r/ucceffon  3  yet  a  fee- 
•£iDplc  paflctb,  for  that  in  judgment  of  law  he  never  dies.    Co.  Lit.  9. 

And  herein  we  muft  take  notice,  that  the  rules  of  defcent  are  Co.  Lit. 
the  fame  with  thofe  that  goxern  private  inheritances,  except  only  '|*  **• 
as  to  the  rule  ^l pojfejfto  fratris ;  which  does  not  hold  in  the  defcent  j^  not  the 
of  the  crown  or  its  pofleflions:  neither  is  half  blood  any  impedi-  oniyezcep- 
Hient  in  fuch  cafe ;  for  the  brother  of  the  half  blood  (hall  be  pre-  ^.^^^^  ^c* 
ferred  to  the  fifter,  in  the  enjoyment  of  the  crown,  as  the  moft  crown  to  the 
capable  of  the  two,  by  the  advantages  and  prerogative  of  his  fex.  general  rules 

for,  among  the  females, 'the  crown  defcends  by  right  of  primogeniture  to  the  elde(l  daughter  only,  and 
her  tflue ,  and  not,  as  in  common  inheritances,  to  all  the  daughters  at  once$  the  evident  oecefliry  of  a 
tfM.  fucceffion  to  the  throne  having  occafioned  the  royal  law  of  dercents  to  depart  from  the  common 
law  in  that  refpe^l :  and  therefore  Queen  Mary  on  the  death  of  her  brother  fucceeded  to  the  crown 
mkooe,  and  not  in  partnerfliip  with  her  fiiter  Elizabeth.     1  SI.  Conk.  194.] 

Therefore,  if  the  king  hath  iflue  a  fon  and  a  daughter  by  one  Co.  Liv 
writer^  and  a  fon  by  another  verUcr,  and  purchafes  lands  and  dies,  '5*  ^' 
and  the  eldeft  fon  enters,  and  dies  without  iflue,  the  daughter  (hall 
tkot  inherit  thofe  lands^  nor  any  other  fee«fimplc  lands  of  the 

crown^ 
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crown^  but  the  younger  brother  (ball  hare  diem  togetlier  widi.dk  | 

crown.  ) 

3  inft.  7*  As  the  king  commences  his  reign  from  the  day  of  the  deatli  tt 

Hal.  Hift.  }^3  anceftor,  it  hath  been  held,  that  compafling  bis  death  before 
(i)  Tiff  late  Coronation,  yea  before  proclamation  of  him,  is  a  compaf&ng  of  die 
Mr.  Juftice  .king's  death  within  the  ftatute  of  15  E,  '^.JlaU  5.  c.  2.  he  being  king 
h^w^'er '  presently,  and  the  proclamation  atad  coronation  only  {a)  hoBOUiable 
very  far'      ccrcmonics  for  the  further  notification  thereof. 

from  thinking  that  the  foleinni(y  of  a  coroi)atioa  U  to  be  con(idere4  qummg  ui  merely  la  •  royal  ooe- 
jltony,  or  as  a  bare  notification  of  tbe  defcent  of  the  crowo,  as  authors  of  high  diftin^on  have  beet 
pleafed  to  ezprefs  themfelves :  He  admits  that  it  is,  on  the  part  ^  the  nation,  a  publick  foleam  lecof- 
nition  that  th^  regal  authorityi  and  all  the  prerogatives  of  the  crown^  are  veiled  in  the  pecfon  of  At 
king,  antecedlent  to  that  folemnity ;  but  the  foleo^nity  of  a  coronation  with  ut  goetfa  a  gictc  deal 
farther ;  the  coronation  oath  importechy  on  the  part  of  the  king^  a  pmhltckpltmn  reeofrtatha  of  Atfia-' 
dawuKtal  right  of  the  people  \  and  concludeth  with  an  engagement  under  the  blgbiB  of  aJi/iitfBmrr,  dat 
^  will  mamtMn  and  defend  thofe  rights ;  and  to  the  Mtm^  of  hit  power  make  the  law  of  the  ruUm  the 
r^U  and  mtfijurt  of  hij  cctuiu^*    foft.  Rep.  189.    See  Sid.  on  Gov.  91,  ^z»  S.  7* 

Hawk.  P.a      Alfo  it  is  HeM,  that  every  king  for  the  time  beingi  tn  the  (i)  adml 

Vh\^A  ^  "  P^^^^'^^  ^^  ^^^  crown,  is  a  king  within  the  intention  of  the  aboTC- 

tbe  diftin^.  ipentioned  ftatute ;  for  there  is  a  neceffity  that  the  realm  fliouU 

tion  be*  have  a  king,  by  whom,  and  in  whofe  name,  the  laws  are  to  be 

^'^f  adminidered }  and  the  king  in  pofleffion,  being  the  only  perfon 

fetaozxiA  "vi'ho  either  doth  or  can  adminifter  thofe  laws,  muft  be  the  oolf 

dejurt^  my  perfon  who  hath  a  right  to  that  obedience  which  is  due  to  him 

cfs^ici  ^^^  adminifters  thofe  laws;  and  fince,  by  virtuQ  theiieofy  he 

defa^o.but  fectircs  to  US  our  livesy  liberties^  and  properties,  and  all  other  ad> 

not  de  jure,  vantages  of  government,  he  may  juftly  claim  retusns  of  dutf, 

Hf*"^^  aWegiance, and  fubjedion. 

H.  6*  R.  3>  H.  7.  being  in  the  a£lual  poflefiion  of  the  crowB»  it  a  king  witiua  this  aA;  fo  tbtf 
qpmpafljng  his  death  it  trea(bn  within  this  law ;  and  therefore  in  the  4  E.  4.  ao.  a  perfoo  that  oqnpdU 
the  death  of  H.  6.  wait  attainted  for  that  treafon  in  the  .time  of  the  rightfiti  kings  htt^  ^^  it  heca  an  «ft 
of  hoflility  in  affiflance  of  the  rightful  heir  of  the  crowo>  which  afteiwa^ds  obtained,  this  had  not  ben 
treafon  $  bottf  con^erfo,  thofe  that  aflided  the  ufurper,  though  in  the  adual  pofleAon  of  the  cromv 
have  fufiered  as  traitors;  as  appears  by  the  ftatute  of  i  E.4.  and  as  was  done  upoa  thcaffiftantiflf 
a*  6.  after  his  temporary  readeption  of  the  crown,  in  10  E.  4.  and  39  H.  6«  Hal.  Hift«  P.  C  los, 
103.  [Sir  M.  Fofter,  fpeaking  of  a  king  dejure  &  defaffo,  and  cofatending  that  altegiancc  ia  due  6f 
the  fubjedi  to  the  latter  as  well  as  the  former,  hath  thefe  remarkable  words :  <*  He  (the  fubjc^t)  bofetb 
for  protedion  from  the  crown,  and  he  payetn  his  allegiance  to  it,  ia  tbe  perfon  of  Mm  whon  lie  feh 
in  full  and  peaceable  poflfelfion  of  it :  he  entcreth  not  into  the  ^ueftion  of  title,  hebaviag  Bcitlier  idfosc^ 
nor  abilities,  n^r  is  he  at  liberty  to  enter  into  that  queftion  :  but  he  feeth  the  fo^int^ina  frpfn  wbcaa  cte 
bleiiings  of  government, '  liborty,  peace,  and  plenty  flow  to  him,  and  thexe  he  |>ayctb  bit  aUc^ianot.'* 
f  oft.  Cr.  l«.  S99«] 

Hawk.  P.c.  It  hath  been  fettled,  that  all  judicial  ^Gts  done  by  Hatry  the 
c.  17.^1}.  Sixth^  ^hile  he  was  king,  and  alfo  all  pardons  of  felony  an4 
Stiorities  "  charters  of  denization  granted  by  him,  were  valid  \  but  that  a 
€here  cited,   pardon  made  by  JS.  4.  before  he  was  a£laally  king^  was  void  even 

after  he  came  to  the  crown. 
Hal.  H!ft.  The  right  heir  of  the  crown,  during  fuch  time  as  the  ufurper  is 
P.  C.  104.  jji  plenary  pofieffion  of  it,  and  no  pofleffion  thereof  in  the  heir  h 
not  a  king  within  this  a£):  i  as  was  the  cafe  of  the  houfe  of  Tark^ 
during  the  plenary  pofieffion  of  the  crown  in  H.  4.,  H.  5.,  H.dt 
But,  if  the  right  heir  had  once  the  pofleflion  of  the  crown,  as 
king,  though  an  ufurper  had  afterwards  gotten  the  poflei&oa 
thereof,  yet  the  other  continued  his  ftylcj  titlej  and  claim  thereto^ 

and 


md  afterwards  re-obtuns  the  loll  pofleflSbh  thereof ;  a  compafiiag 
lie  death  bt  the  rightfift  heir,  during  that  interval,  is  a  compafling 
>f  the  hin^s  death  within  this  a£l ;  for  he  continued  a  king  ftill^ 
fttafi  ili  pofleflion  of  hb  kingdom  }  which  was  the  cafe  of  £•  4.  in 
jiat  fmall  interval  wherein  If.  6*  re-obtained  the  crown ;  and  the 
:afe  of  £•  5*  notwithftafiding  the  ufurpation  of  his  uncle  Rid.  3. 

It  was  refohred  by  the  judges,  in  the  cafe  of  Sir  H.  (a)  Fane,  Keiiin^, 
^t  king  Car.  2.  was  king  defaBo^  as  well  as  de  jure^  from  his  ^'^' 
Esther's  death  j  and  that  therefore  all  thofe  who  aded  againft  and  (tf)Mrjur« 
kept  him  out  of  pofleflion^  in  obedience  to  the  powers  then  in  ticeFoftcr 
jeing,  were  traitors.  Ke  Wd 

iown  by  the  court  in  thii  cafe,  involved,  in  the  guilt  of  treafoo,  every  man  in  the  kingdom  who  bad 
lAed  in  a  publick  ftatbn  under  a  goverainent  polfefled  infuS  for  12  years  together  of  a  foverdgn  power  ; 
lal  diat  Ld.  Ch.  J.  Hale,  when  of  high  rank  at  the  bar,  took  the  engagement  <*  To  be  true  and  faith- 
ful to  tbe  Conunonwealth  of  England,  viitbcut  0  King  or  Houje  of  Lords,**  liis,  in  tbtfgnfe  of  thofi 
that  impofed  ic,  wai  plainly  an  engagement  for  aboli/hing  kingly  government,  at  leaft  for  fupporting  tho 
ibolidon  of  it }  and  with  regard  to  thofe  who  took  it,  it  might,  upon  the  priuciples  of  Sir  H.  Vane'a 
cafe,  have  been  eafily  improved  into  an  overt  a&  of  treafon  agunft  King  Charles  the  Second.  FoiU 
Hep.  401. 

[But  it  ought  to  be  confidered,  that  it  was  fitft  refolved  by  the  1  Hawk, 
lame  judges,  that  Eang  Charles  the  Second  was  king  defaSo  as  well  ?*^*  ^'  '7* 
as  dejure  from  his  father's  death ;  and  it  is  apparent,  that  no  other  u^U  the 
perfon  was  in  poflfeffion  of  any  fovereign  power  known  to  our  ftatutea 

bwS.)  pafTedinlh* 

J  firft  year 

liter  the  reftoration  of  King  Charles  II.  are  always  called  the  afts  in  the  twelfth  year  of  hii  reign  \  and 
ill  the  other  legal  proceedings  of  that  reign  are  reckoned  from  the  year  1 64S,  and  not  from  i66o. 

By  the  i  Mar.JlaU  3.  e.  i«  %  3.  *'  The  kingly  office  of  this  realm,  {h)  The 
^  and  all  prerogative,  royal  power,  authorities,  and  jurifdi£lion  Qi»««*'^^\ 
^  thereunto  annexed,  being  inverted  in  {li)  either  male  or  female,  <^Mar7*^ 
'<  are  as  abfolutely  inverted  in  the  one  as  die  other,"  and  Q;,£ii. 

zabeth,  is  a 
kiag  within  the  15  E.  3.  flat.  5.  c  «•    HaL  Hi0.  P.  C.  loi.  but  a  titular  luog,  as  the  buibaid  of  t 
yieen  r^eat^  is  not*     3  Inft.  S.    Hawk.  P.  C«  c«  17.  \  20* 

By  the  iW.lsf  M.  JlaU  2.  c.2.  {9.  "  Every  perfon  that  (hall 
^  be  reconciled  to,  or  hold  communion  with,  the  fee  or  church 
^  of  Rome;  or  fliall  profefs  the  popifh  religion ;  or  (hall  marry  a 
^'papift  \  (hall  be  incapable  to  inherit  or  enjoy  the  crown  of  tois 
"  realm  and  Ireland:  and  in  fuch  cafe  the  people  fhall  be  abfolved 
^  of  their  allegiance^  and  the  crown  (hall  defcend  to  fuch  perfons, 
^  being  proteftants,  as  (hould  have  inherited  the  fame,  in  cafe  the 
^  perfon  fo  reconciled,  is^c.  were  dead/' 

And  by  $  lo.  <*  Every  king  and  queen,  who  (hall  come  to  and 
f*  fucceed  in  the  imperial  crown  of  this  kingdom,  (hall,  on  the 
^  (irft  day  of  the  meeting  of  the  firft  parliament,  next  after  his  or 
^  h^r  coming  to  the  crown,  fitting  in  the  throne  of  the  Houfe  of 
F*  PcerSf  in  the  prefence  of  the  lords  and  commons,  or  at  his  or 
^  her  coronation,  before  fuch  perfon  as  (hall  adminifter  the  coro- 
^  nation  oath,  at  the  time  of  taking  the  faid  oath,  (which  (hall  firft 
*  happen,)  n^ake^  fubfcribe,  and  repeat  the  declaration  mentioned 
"  in  the  ftatute  30  Car..  2.  for  prefervirtg  the  kings  perfon  and 
^  governmenU  tj  difabling  fafi/ls  from  fttting  in  4ither  houfe  of 
•*  farlidm€ii$*^ 

The 
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Dyer,  109.  Thc  king,  28  Icitig,  Cannot  be  a  minor;  fo  tfaaf  grantSt  lotct^ 

pi.xft.  (0f^^  made  by  him,  though  under  age,  bind  prefently,  and  cannot 

CuTe  of^he  ^^  avoided  by  him,  either  during  his  minority,  or  when  he  comes 

Dvchyof  of  age;  for  the  politick  rules  of  government  have  thought  it 

Lannfter.  neccffary,  that  he  who  is  to  govern  and  manage  the  whole  king^ 

5  Co.  z7^^'  dom,  fliould  never  be  confidered  as  a  minor  incapable  of  gOYeming, 

Raym.  90.  himfclf  and  his  own  affairs. 

[But  h  bath 

been  ufually  thought  prudent,  when  the  heir  apparent  hath  been  very  young,  to  appoint  a  protedor,  gvr* 
^aoy  or  regent,  for  a  limited  time  :  but  the  very  neceffity  of  fuch  extraordinary  provifion  ia  fufficiaii  ta 
demonftrate  the  truth  of  that  maxim  of  the  common  law,  that  in  the  king  is  no  minotity  }  and  there- 
finre  he  hath  no  legal  guardian,     x  BL  Comm.  H^-] 

(6)  Of  the  King's  Prerogative  as  univerial  Occupant : 

And  herein. 

I.  That  he  Is  univerfal  Occupant,  and  entitled  to  all  derdift 

Lands. 

Co. Lit.  I.  ^HE  king  by  our  law  is  univerfal  occupant,  and  all  property  is 

Sf^i  '^**  prefumcd  to  have  been  originally  in  the  crown  * ;  and  that  he 

Seid.  Mare  partitioned  it  put  in  large  diftri£ts  to  the  great  men  who  bad 

CUof.  S13.  deferved  well  of  him  in  the  wars,  and  were  able  to  advife  him  in 

Tf  hw^***°  time  of  peace.     Hence  it  is  faid,  that  the  king  hath  thc  direft 

adopted  by  dominion ;  and  that  all  lands  are  holden  mediately  or  i 

the  confti-  from  the  crown. 

tntion  to 

anfwer  the  ends  of  goTernment,  but  for  the  good  of  the  peeple,the  greit  objeA  of  the  law  and  cctt<Ctaw> 
af  this  eountry*— The  right  of  the  people  of  England  to  thdr  property  doea  not  depend  apon  nor  m 
hfEt  derited  from  any  royal  grant.  The  reception  of  the  feudal  policy,  in  this  nation,  exadiy  aafi 
the  definitioo  of  a  fitton ;  which  is  fome  foppofition  in  law,  for  a  good  reaibn,  agaiaft  the  real  O 
of  a  fad,  m  a  matter  poffible  to  hare  been  a£hiaUy  performed,  according  to  that  fuppofiiioii.  CooC 
Law  of  Forfeiture^  55. 

Dyer,  316.  Hcnce  it  IS,  that  if  the  fea  leaves  any  ihore  by  a  fudden  {allioi 
aRoiLAbr.  oflFof  the  water,  fuch  dereliA  lands  belong  to  the  king:  but,  if 

man's  lands,  lying  to  the  fea,  are  increafed  by  infenfible  dcgrecvj 

they  belong  to  the  foil  adjoining. 
sl^aQ.  Abr.      So,  if  a  river,  fo  far  as  there  is  a  flux  of  the  fea,  leaves  its  chan* 
'7^*  nel,  it  belongs  to  the  king;  for  the  Englijb  fea  and  channeh 

belong  to  the  king;  and  he  hath  a  property  in  the  foil^  having 

never  diftributed  them  out  to  his  fubje£ls. 
sRoiL  Abr.      But,  if  a  river,  in  which  there  is  no  tide,  (hould  leave  its  bed, 
'^^  it  l^longs  to  the  owners  on  both  fides ;  for  they  have  in  that  cafe 

.the  property  of  the  foil ;  this  being  no  originsd  part  or  appendix 

to  the  fea,  but  diftributed  out  as  other  lands. 
SCo.    Sir        If  land  be  drowned,  and  fo  continue  for  divers' years;  if  itbs^ 
'"tom's"*  ^^^^  regained,  every  owner  (hall  have  his  intereft  again,  if  it  can ; 
|[ll£  ,         be  known  by  the  boundaries. 
%  Mod.  107,      It  is  faid  that  there  is  a  cuftom  in  Lincolnjbire^  that  the  lords  di 

manors  (hall  have  dereli£t  lands ;  and  that  fuch  is  a  reafonabk 

cuftom ;  for  if  the  fea  wafli  away  the  lands  of  the  fubje£^^  he  can ; 

have  no  recompence,  unlefs  he  (hould  be  entitled  to  what  he.| 

regains  from  the  fea.        ^ 
a  Lev.  171.       Information  by  EnglUb  bill  in  the  Exchequer-chamber  for  o&e{ 
R^fl^'tTf.  I^^^^^l  ^^1^  of  dercM  lands  in  Lincoln/hire  s  the  cafe  was  this:| 


Cng  Ja.  L  granted  to  J.  S.  the  manor  of  Hotbed^  witli  the  ap^  s.  c.  At- 
partcnances,  by  exprcfs  words ;  and  in  the  letters  patent  there  was  J^^"J^^"^ 
the  foUowing  claufe,  necnon  totum  illudfundum  et  fofum  et  terras  Edwwd 
fuas  contigue  udjactn.  to  the  premifes,  qua  funt  aqua  cooperta^  vel  JPumm* 
jiut  in  pofierum  de  aqua  poffunt  recuperari^  &€•»  non  ohftante  non 
mrninanao  vMhntn^  qualitatem  Jive  quantitatem,  &c.} '  and  thefe 
hundred  acres  being  afterwards  improved  and  recovered  from  the 
fea,  the  queftion  was,  Whether  thev  pafTed  to  the  patentee  ?  and 
though  it  was  urged  in  his  behalf,  that  thefe  words  were  as  general 
as  they  Veil  could  be  ;  that  the  king  was  entitled  to  the  foil  of 
the  fea,  not  as  matter  of  prerogative  only,  but  as  an  interefl:  which 
he  might  grant ;  that  in  fome  cafes  the  king  may  grant  a  poflibility; 
that  the  non  obflante  was  fo  particular  in  this  cafe,  as  if  intended 
to  cure  all  AticQts ;  and  that  the  king's  grants  ought  to  h%  conftrued 
liberally,  as  moft  for  his  honoujr :  yet,  it  being  urged  on  the  other 
fide,  that  thefe  words  were  too  general  \  that  though  they  might  be 
intended  to  pafs  fome  fmall  parcels  or  lines  of  land  which  may 
become  derelifi,  yet  not  fo  as  to  pafs  any  great  trafts  of  land;  and 
that,  by  the  conftruAion  contended  for,  all  the  lands  between  that 
and  Denmark  might  pafs ;  and  admitting  the  king  might  grant 
part  of  his  feas,  yet  that  muft  be  by  exprefs  name :  It  was  held  by 
Montague^  Ch.  B.  with  the  advice  of  Rainsford  and  Norths  Ch. 
Jaftices,  diat  the  patent^  as  to  thefe  hundred  acres  which  became 
derelid,  was  void. 

« 

a.  Of  his  Prerogative  in  Efcheats. 

An  efcheat  may  be  either  ^^r  defcBum  fanguinis^  or  per  {a)  deliBum  Co.  Lit.  t%. 
iemniif.     But  it  is  faid,  that  in  cafe  of  an  attainder  of  felony,  the  ^^' 
efcheat  to  the  lord  is^r^  defeBu  tenentis :  and  the  not  defcending,  ^a)  That  if 
the  confequence  of  the  corruption  of  the  blood ;  but  in  cafe  of  the  party  be 
treafon,  the  lands  come  to  the  crown  as  an  immediate  forfeiture,  ^[^°^  ^ 

and  not  as  an  efcheat.  ao  efcheat.    Owen,  87. 

If  the  king's  tenant  dies  without  heir,  the  lands  fliall  efcheat  ilnft.  64. 
and  revert  again  to  the  crown  ;  but  the  lands  holden  of  any  {b)  ^R^n^i®** 
other  lord  (hall,  for  want  of  the  heirs  of  the  tenant,  efcheat  to  the  \^^,  '   ^ 

lord*  4  Inft*  224*    (^)  That  the  lord  by  efcheat  is  in  ^pofi^  aod  cannot  touch,     x  Co.  u 

If  lands  held  of  the  king  as  of  an  honour  come  to  him  by  a  2lnfU64* 
common  efcheat,  as  the  tenants  dying.without  heir,  or  committmg 
felony,  thefe  lands  are  part  of  the  honour  \  otherwife,  if  forfeited 
for  treafon,  for  then  they  come  to  the  king  by  reafon  of  his  perfon 
and  cTOwh ;  and  if  he  grants  them  over,  i^c.  the  patentee  (hall 
hold  of  the  king  in  chief. 

It  was  found  by  fpecial  verdi£l,  that  the  -priot  of  Merton  was  Cio.2iis. 
feifed  of  a  houfc  in  Southwarhy  held  of  the  Archbifliop  of  Canter^  "°'  ^"X 
farjr,  as  of  his  borpugh  of  Southwari;  and  30  Hen.  8.  furrendered  ^'    ***'* 
It  to  the  king,  who  granted  the  faid  mefluage  and  divers  other 
lands  in  London,  Middle/ex,  and  Bj/ex^  to  J,  S.  and  his  heirs^  to  hold 
of  him  If  ;7  Hbero  burgagioy  by  fealty,  for  all  fervices  and  demands, 
and  not  in  capites  that  afterwards  Queen  Mary  granted  the  manor 
and    borough  of  Southwark  to  the  major  and  commonalty  of 

6  London ; 


LMdofSg  and  the  tenant  of  the  faid  mefludge  died  withAut  ifiiK^ 
and  the  queftion  was^  Whether  queens'/is.  or  the  patentees  of  thsi 
borough  ihould  have  the  cfcheat  ?  and  adjudged  for  the  queen  }  for] 
the  firfl;  patentee  of  the  melTuage  held  it  of  the  queen  in  focage  im 
capitis  as  of  a  feignory  in  grofs ;  and  the  words  in  likero  turgagm  \ 
are  merely  void ;  for  the  land  out  of  th^  borough  cannot  be  hdd  ' 
itt  libero  burgagioi  and  there  (hall  not  be  feveral  tenures  i  for  one 
tenure  was  referved  by  the  king  for  all  \  and  therefore  of  neceffity 
it  ihall  be  a  tenure  in  focage  of  the  king. 
Coi  Lit.  9.        Upon  an  attainder  of  high  treafon^  die  king  by  his  prerogatife 
3  lAft.  19.     (hall  have  all  the  lands  of  inheritance  whereof  the  offender  was 
mht  of  ac-  fcifed  in  his  own  right  \  and  alfo  all  rights  of  [a)  entry  to  lands  ia 
tiofiy  which   the  hands  of  a  difTeifor  or  other  wrong-doer  ^  though  fuch  lands 
coofiftioniy  ^yg  holdert  of  another:  but,  in  cafe  of  petit  treafon  and  feloDy^  : 

cumot'dT-     ^^y  8^  ^^  ^^  ^^^^  ®^  whom  they  are  holden ;  for  the  blood  being  I 
ch-at.  corrupted,  fo  that  no  perfon  can  reprefent  him,  it  is  the  fame  is  \ 

3  Co.  ft.  b.   j£{^g  i^^^  ^\q^  without  heir;  and^  coufequently,  the  lord  is  in  by 

efcheat. 
Stamf.  P.c.       But  the  lord  cannot  enter  into  the  lands  holden  of  him  upon  an 
>9'*  efcheat  for  petit  treafon  or  felony,  without  a  fpecial  grant ;  till  it  , 

appears  by  due  procefs,  that  the  king  hath  had  his  prerogative  of 
the  year,  day,  and  wade. 
yloSUti'i*       If  one  attainted  of  felony  commits  treafon  afterwards^  and  is 
thereof  attainted,  as  he  may  be,  becaufe  the  ofience  is  of  a  higher 
nature  than  felony }  yet  this  fhall  not  diveft  the  right  of  efcheat, 
which  by  the  felony  was  lawfully  veiled  in  the  lord,  contrary  to 
the  opinion  of  Stamford;  for  the  a£l  of  the  party  (hall  not  diveft 
the  lawful  efcheat  of 'the  lord. 
3liift.iir         If  one  feifed  in  fee  of  a  fair,  market,  common,  rent-chavge,or': 
feck,  warren,  corody,  or  other  inheritance  not  holden,  is  attainted 
of  felony,  the  king  (hall  have  the  profits  of  them  during  his  life; 
but  after  his  death  they  cannot  defcend,  becaufe  his  blood  is  cor- 
rupted ;  nor  efcheat,  becaufe  not  holden  $  but  perifli  and  are  exdnft 
by  a£):  in  law. 
KoiL  Abr«        if  a  man  grant  an  advowfon  in  grofs  to  another  in  fee,  and  the 
***•  grantee  die  without  heir,  it  feems  that  this  (hall  revert  to  the 

ow^.  7s"    g'^*'^^^'^*  "^^  being  held  of  any  man ;  for  it  is  a  thing  that  cannot 
vanifh,  but  ought  to  be  in  fome  perfon :  but  in  that  cafe,  if  the 
grantor  cannot  have  it,  the  king  (hall  have  it  as.fupreme  patron; 
and  for  that  reafon  ought  to  prefent  where  none  hath  right. 
Co.  Uu  If  a  difTeifor  makes  a  feoffment,  or  dies  feifed ;  and  after  the 

ft68.  b.        difTeifee  dies  without  heir,  there  ihall  be  no  efcheat,  becaufe  the 
lord  hath  a  tenant  by  title. 

4  Co.  II.         Though  the  lord  hath  not  been  feifed  of  his  fcrvices  within  the 

time  of  limitation,  yet,  if  the  tenant  dies  without  heir,  the  land 
(hall  efcheat ;  for  at  the  time  of  the  efcheat  the  feignory  renuined, 
though  fcifin  of  the  fervices  was  wanting. 
4C0. 125.  If  an  infant  or  non  compos  in  perfon  make  a  feoflfinent,  and  after 
^f  ^^8%''p  ^^^  without  heir  (*),  the  land  fhall  not  efcheat :  otherwife,  i' 
becaufe  ihe  by  letter  of  attorney,  for  then  the  feoffment  is  void, 
ioid  hath  a  teoaat  by  ticle,— -If  J.S.  conveys Uads  to  trutei aad tbcir  W»*»  tothc  afeof 
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frr  fife,  rem^tnder  to  his  firft  and  every  other  fon,  &«.  remainder  to  his  own  right  heirs,  and  ceflui  fiie 
truf  dies  withpttt  heiri,  fuare^  Whether  the  lands  (hall  efcheat  or  remain  with  the  traflees  ?  [  1»  the 
cafe  of  Burgefi  v.  Wheate,  the  Matter  of  the  Rolls  (Sir  Thomas  Clarke),  and  the  Lord  Keeper  Henley, 
fceld,  againft  my  Lord  Mansfield,  that  the  cr»wn  could  not  in  equity,  upon  a  failure  of  the  heirs  of  cefiti 
pietrufl,  claim  tfgainft  a  truflee  by  efcheat,  if  he  had  the  legal  eftate  in  him,  for  that  (among  other 
feaibns)  the  title  by  efcheat  could  only  arife,  where  there  was  a  defeat  of  a  tenant ;  that  where  there  was 
«fi»fFee,  there  was  a  tenant,  whether  he  were  beneficially  entitled  or  not ;  fo  that  the  principle  of  efcheac 
Idled.  I  Bl.  Kep.  123.  The  authority  of  this  cafe,  however,  hath  been  fomcwhac  dialcen  by  the  inti. 
mition  of  Lord  Thorlowe's  opinion  in  Middleton  v.  Spicer,  i  Br.  Ch.  Ca.  204.--— Where  the  cha- 
lafier  of  land  19  not  imperatively  and  definitively  fixed  upon  money  by  the  terms  of  a  will  or  other 
{taitroment,  a  court  of  equity  will  not  order  it  to  be  laid  out  in  land,  in  order  to  let  in  the  crown  claim- 
ing by  efcheat.     WaUcer  v.  Denney  2  Yez.  jun.  170.] 

If  he  who  hath  title  to  a  writ  of  efcheat  accept  homage  or  Ca.Lit268. 
fealty  of  the  tenant',  this  will  bar  him ;  otherwife  if  he  accept 
rent  of  the  tenant ;  for  that  may  be  done  by  a  bailiff. 

If  there  be  lord  and  tenant,  and  the  tenant  be  diifeifed,  and  the  Co.Lit26flb 
tfiffcifee  die  without  heir  ;  and  after  the  lord  accept  the  rent  from 
the  difieifor,  this  is  no  bar  to  him :  otherwife^  if  he  avow  upoa 
die  difieifor  for  the  rent. 

But  if,  after  title  of  efcheat  accrued,  the  diffeifor  make  a  fcoflF-  C0.Lit.26S 
mcnt  or  die  feifed,  the  acceptance  of  the  rent  from  the  fcoflFec  or 
heir,  will  be  a  bar. 

If  one  leafc  a  manor  for  life  or  years,  and  a  tenancy  efcheat  (a),  a  Inft- 14^ 
this  belongs  to  the  manor  held  in  farm,  for  which  the  lelTor  {hall  jh^^ga^^pf 
have  a  general  writ,  and  fuppofe  a  leafe  by  him  made  of  the  lands  the  tenant 
efcheated,  and  maintain  it  by  the  fpecial  matter.  for  ^>^<^>  ^^« 

IfffoT  may 
htfc  a  writof  efcbeat,  and  the. words  of  the  writ  are  true,  viz.  that  the  tenant  that  died,  &c.  held  the 
faodiof  him.    Keilw.  114.  a.  The  tenancy  comes  in  lieu  of  feignory.     Co.  122. 

For  the  better  taking  care  of  the  king's  efcheats  there  is  an  Co.  Lit.  13. 
tocient  officer  named  (i)  by  the  lord  treafurer,  and  called  efcheator,  ^'   g  ^^ 
lecaufe  his  office  is  properly  to  (r)  look  to  efcheats,  wardfliips,  and  14E.  3  c.s. 
other  cafualties  belonging  to  the  crown.  »o  ^«  ^hoicn 

**  by  the  chan- 

cellor, ftc.  at  flierififs ;  by  la  E.  4.  c  9.  muft  have  a  freehold  in  the  fame  county  wortii  20  /.  per  am. 
-—by  the  i  H.  8.  .c  8.  muft  have  40  marks  yearly— -^by  the  ftatute  14  £.  3.  (1.  1  •  c.  8.  thbre  iha!I 
W  as  many  efcheators  as  when  King  Edward  came  to  the  crown,  viz.  one  In  every  county.  —Hue 

aacieatly  there  were  but  two,  one  on  this  fide  Trent,  and  the  other  beyond  Trent,  but  they  had  fub- 
cfcbeators.  Co.  Lit.  13.  b.  (r)  To  inquire  of  cafual  profits,  and  feiae  th^m  into  the  King's  har.di, 
dtttthey  may  be  anf^red  to  him.     Co.  Lit.  92.  b. 

If  the  inheritance  of  lands  efcheat  to  the  king,  although  he  is  Vcrn.357. 
In  the  pofl,  yet  he  fliall  have  a  term  that  was  limited  to  attend  the  q^^°^{^^^ 
ioheritaoce.  ThVuaton. 

3.  Of  his  Prerogative  in  Seas  and  Navigable  Rivers. 

It  is  univerfally  agreed,  that  the  king  hath  the  fovereign  do-  Seld.  M.ir. 
tavmn  in  all  feas  and  great  rivers  5  which  is  plain  from  Seldeti's  ^'^^^y^^^^* 
account  of  the  ancient  Saxons,  who  dealt  .very  fuccefsfuUy  in  all  168, 169.* 
naval  afiairs,  and  therefore  the  territories  of  the  Englijb  feas  and  5  Co.  xc6. 
rivers  always  refidcd  in  the  king.  [in^the'rl'r' 

^  feu,  that  is,  the  feas  which  adjoin  to  the  coafts  of  England,  the  Idng  hath  a  double  right,  vu. 
tdght  of  jurifdifti9Dy  which  he  ordinarily  c^^irciicth  by  bis  admiral,  and  a  right  of  propriety  or  o^m- 
i^P*    Thii  rigkt  of  propriety  tfr  owficrihip  ii  evidenct d,  lAj  in  the  right  of  filhing  in  tbefe  feas  ind 
rn.V.  Kk  the 
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thrvBS  sd  CMekt  thcraof ,  wliich  Is  originally  lodged  in  the  crown,  at  the  right  of  dcpiftoiim  ii  , 

«ri^ruiJy  lodged  Uk  the  owner  of  the  wAfte  wheieof  he  ii  lord,  or  at  the  fight  of  fiihing  beIo«|i  tt 

k'«a  ta4t  b  owner  of  a  private  or  inland  river;  and,  2d,  from  the  kiog'a  right  of  propriety  to  tbi  , 

^x«,  and  cheflMririaw  hureminta.'^Tht  ihoie,  as  to  this  purpofe,  is  (he  Uod  lying  between  hlfii- 

WMer  aai  low- water  mark  in  wtiinary  tides ;  and  this  land  beloogeth  to  the  king  dejate  immm  bodi 

hk  the  Ikofe  of  the  fea,  and  the  fhore  of  the  arms  of  the  fea.     And  that  is  called  an  arm  of  die  (a 

wikere  the  tide  flows  and  reflows,  and  fo  far  only  as  the  tide  Aows  and  reflows.    {29  AIT.  93.— TbcM- 

riilau  iKcntwitnta  are  of  three  kinds "-T.  Per  frojeiHonem  vtl  allwvioncm-^x  per  rdifHonem  veljtjertmm 

.-3.  ftr  iitftilgr  produ^Miam.    The  increafe  per  sllwvionem  is,  when  the  iea  hy  cafting  up  fiod  sarf 

•arih  doth  by  degrees  increafe  the  land,  and  &ut  itfelf  out  farther  than  the  ancient  bounds  went)  nd 

tMs  is  al'uaL     The  reafoa  why  this  belongs  to  the  ciown  is,  becaufe  in  troth  the  foil,  where  tfaoeii 

»aw  dry  land,  was  f<jrmeriy  part  of  the  stxy  fundus  maris ,  and,  confequentiy,  belonged  to  ibe  kio^ 

Fat  indeed  if  fuch  alluTioD  he  fo  inGenfible,  that  it  cannot  be  by  any  means  found  d»t  the  fans 

there,  idem  ^^  mm  ^  Cji  mon  afpanre^  the  land  thus  jncreafed  belongs  as  a  perquifite  to  die  owner  of 

the  land  aJjAcent.— As  to  the  increafe  per  reH^iuTtem^  or  recefs  of  the  fea,  this  do.h  de  jure  cmmd 

Wlo^g  to  the  k«ng ;  lor  as  the  ica  is  part  of  the  wafte  or  demefne,  fo  of  neceflity  the  land  that  Bn 

imder  it,  and  tlterefbrc  it  belorgs  to  the  king  when  left  by  the  fea :  and  fo  alfo  it  reguhriy  hoUi  it 

lands  d^erted  by  a  river,  that  is  ao  arm  of  the  fea  or  creek  of  the  (ti  prima  fade,  efpedally,  if  thi 

<?t«k  «t  river  be  ptrt  of  t  port.^And  as  to  iflands  ariGng  de  novo  in  the  king's  feas,  or  ti!e  kiog't 

•rma  thtfcof,  th-ic  upon  the  fame  account  and  reafon  pnma  facie  and  of  common  right  bebogtodv 

kiof  $  for  they  arc  part  of  that  foil  of  the  fea,  that  belonged  before  in  point  of  propriety  to  the  kiott  ! 

ibc  when  illands  de  newt  arife,  it  is  either  by  the  recefa  or  Unking  of  the  water,  or  by  the  etaggentioi 

•f  Cand  acd  (lab,  which  in  proceis  of  time  grow  firm  land  invironed  with  water;  and  thai  Aof 

f\^eti  have  arifcs,  and  their  original  recorded,  as  about  Ravefeo4  in  Yorkfliire.    Hale  Dc  Jaic 

Maii»a  c.  4  J 

1>Y«r»3t6.  Andy  as  the  king  hath  a  prerogative  in  the  feaS|  fo  hathhe 
n  Kou.  Abr.  litewife  a  right  to  the  fiflicry  and  to  the  foil ;  fo  that  if  a  rifcr  ai 
'-'^  far  as  there  is  a  flux  of  the  fea  leaves  its  channel,  it  belongs  to 

the  king* 
4  \xkfi.  14a,  Hence  the  Admiralty  Court,  which  is  a  court  for  all  maritiinc 
hiuiioy»66.  caufes  or  matters  ariflng  upon  the  high  fea,  is  deemed  the  kin^i 
oMrt  tod  ^^^^ »  ^^^  *^^  jurifdi<5ion  derived  from  him  who  protcfts  Wi 
lu  rjriiJtc-  fubjods  from  pirates,  and  provides  for  the  fecurity  of  trade  and 
t}««,  and      navieation. 

how  fu  It  * 

t trends  t-'k/c  ti.«e  Court  of  Admiralty. 

10  Cu.  ui.  From  the  king's  dominion  over  the  feas  it  was  holden,  that  the 

lye  of  lUe  i^jj^g  JI3  protcflor  and  guardian  of  the  feas  might,  before  any  fta- 

T{^\  Vht  *^^^  made  for  commiflions  of  fewers,  provide  againft  inandarioni 

commUrion  by  hnd$»  banks,  &^r.,  and  that  he  had  a  prerogative  herein  as 

tiu<Wd  by  y^^ii  as  in  defending  his  fubje£ls  from  pirates,  Vc.  (a) 

«*  %v  rl«  9*  ' 

t.  s,  mhes  this  part  of  the  king's  jurifdifticn,  via.   ««  We  thefcforc,  for  that  by  itafon  of  owwji 

<<  dignity  and  prerogative  royal  wc  are  bound  to  provide  for  the  fafcty  and  prefervatioo  of  our  realflif'* 

Jbc«     This  prcr  gative  of  the  crown  Lord  Hale  calls  an  i/iter^  cfjuri/diffion,  vis.  in  reference  to  cM*  ^ 

imm  nullanifk.     **  And''  he  fays,  **  another  part  of  the  king's  jurifdidion  in  tvforroatioo  of  naifsneei, 

U  '0  rrfmm  aini  puniA  nuifances  in  all  rivers,  whether  frelh  or  fait,  that  are  a  common  pa(rige,aot 

onW  for  (Htpa  *nA  greater  velleSs,  but  alfo  for  fmaller,  as  birges  or  boats ;  to  reform  the  obftnadioos  or  at* 

iH»y«nert  chat  are  therein  to  fuch  common  paflage  :  for  as  the  common  highways  on  th& land  tie  far  ikl 

itMi>monland  pairtgCy  fo  thrt'e  kind  of  riven,  whether  frefh  or  fait,  that  bear  boatt  or  barges,  atehigk- 

wava  by  ^aier )  and  at  the  highways  by  land  are  called  ahee  wi>  regt4e,  fo  thefe  publick  riveit  for  pib- 

livk  patfage  are  called  jfurvw  regales,  and  kanfjlreames  le  rcy  \  not  in  reference  to  the  propriety  of  tberiw, 

hm  tti  the  publick  ufe  {  all  things  of  publick  fafety  and  convenience  being  in  a  fpecial  nsanner  under tb< 

klu|'a  care,  fupervifion,  and  proteAion.     And  therefore,  the  report  in  Sir  John  Davyet,  of  the  PiioiT 

%i  UaUi  mlrtakct  the  reafon  of  thofe  books,  that  caUed  thcCtfireames  le  ny,  as  if  they  were  fo  caHed  it 

reli»(^  of  piopiiety,  as  19  Ai}*.  6.  Dy-  if*  for  they  are  called  fo,  becaufe  they  ar«  of  publick ofe,  sod 

iituifr  tbe  king's  fpecial  care  and  prote^on,  whether  the  foil  be  his  or  not*    Hak  De  Jure  Maris,  by 

IUrgitv«,|A*D«J 

I  R.  4.  it»  But  notwithftanding  the  king's  prerogative  in  feas  and  nari' 
»V'  **»«•  gable  rivers,  yet  it  hath  been  always  held,  that  a  fubjecl  may  filh 
f  lu,  Um!     ^  ^^  f^^  i  ^^'  ^^  ^^^S  ^  ositter  of  common  right,  and  the 
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means  of  livelihood,  and  for  the  good  of  the  commonwealth,  93«    Mod. 
cannot  be  reftrained  by  grant  or  prefcription.  ^°^"  ^j^*"** 

[Aithough  prima  facie  aa  arm  of  the  fea  be  in  point  of  propriety  the  king**,  an4  prima  facit  it  be  com- 
moa  for  every  fabjed  to  fi(h  theie,  yet  a  fubje^  may  have  by  ufage  a  feveral  fiflierjr  there,  exclnfive  of 
that  comrooa  liberty  which  otherwife  of  common  right  belongs  to  ali  the  king's  fubjedi.  See  Hale  Dc 
Jure  Maris,  Cap.  5.  and  the  fevcril  authorities  there  coll«Aed.] 

Alfo  it  is  held,  that  every  fubje£t  of  common  right  may  ii(b  6  Mod.  73. 
with  lawful  nets,  lsfc»  in  a  navigable  river  as  well  as  in  the  fea ;  w*'*?**  ^* 
and  the  king's  grant  cannot  bar  them  thereof }  but  the  crown  only  s^jjc.  3^7* 
has  a  right  to  royal  fifli ;  and  that  the  king  only  may  grant.  pi«4-  s.  c* 

and  S.  P« 
Per  Holt)  C*  J.  on  a  claim  of  filam  pifcoriam  in  the  river  Ex  by  grant  fiom  the  crowiw 

[And  as  a  fubjed  may  have  a  right  of  fifhing  in  the  fea  and  the  Hale  De 
arms  thereof,  fo  the  (h'ore,  that  is,  the  land,  which  lies  between  J"^  Marii^ 
high-water  and  low-water  mark  at  ordinary  neap-tides,  may  be-  ^'  ' 
long  to  a  fubjeft.     The  ftatute  of  7  Jo.  i.  r.  18.  fuppofeth  it  j  fof  , 

it  provides,  that  thofe  of  Cornwall  and  Devon  may  fetch  fea-^fand 
for  the  bettering  of  their  lands^  and  (hall  not  be  hindered  by  thofe 
that  have  their  lands  adjoining  to  the  fea-coafts^  which  it  appears 
by  the  ftatute,  they  were  formerly.  Vide  Carta  Antiquaf  D.  £). 
n.  24.  the  charter  oi  Alan  de  Percy  to  the  monks  of  Whiibyj  and 
the  bounds  thereof,  viz.  totam  marinam  a  portd  de  Whitby  ufque  - 
Blowick,  i^Ci  et  ufque  Terdifo,  et  ufque  in  mare^  et  per  marinam  in 
Whitby,  confirmed  by  king  Henry  I.  And  the  bounds  of  that 
abbey's  poileOions  take  in  many  creeks  of  the  fea^  yet  are  given  by 
a  fubje£i,  viz.  Derwenty  Mufe^  Efe^  &c. 

The  (hore  may  not  only  belong  to  a  fubje£l  in  grofs,  which  Ih'td,   So 
poffibly  may  fuppofe  a  grant  before  time  of  memory,  but  it  may  J?'*^  *** 
be  parcel  of  a  manor.     And  the  evidences  to  prove  this  fadl  arc  c'onftaW?a 
comnMnly  thefe,  conftant  and  ufual  fetching  gravel  and  fea- weed  cafe,  5  Co. 
and  fea-fand  between  the  high-water  and  low-water  mark,  and  '°^* 
Ucenfing  others  to  do  fo ;  inclofing  and  imbanking  againft  the  fea^  Qy'  3a|'b. 
and  enjoyment  of  what  is  fo  inned  \  enjoyment  of  wrecks  happen-  So  in  the 
ing  upon  the  fand ;  prefentment  and  punirtiment  of  purpreftures  ^u^*^^^"" 
there  in  the  court  of  a  manor,  and  fuch  like.  P.  15  car. 

inter  I*  Attorney  GeneriM  et  Sir  Samuel  Rolls,  Sir  Richard  Ballrr,  and  Sir  Thomas  Arundel,  per  tmnu 
hgrwes. 

And  as  it  may  be  parcel  of  a  ma^ior,  fo  it  may  be  parcel  of  a  vill  Hale,  uH 
or  parifh.  And  the  evidence  for  that  will  be  ufual  perambulations,  Z*''^'^*' 
comoion  reputation,  known  metes  and  divifions,  and  the  like. 
And  upon  this  account  the  parfon  of  Sutton^  about  14  Car»  i.  had 
I  vcrdift  for  the  tithes  of  Sution'-Marjb  in  Lincolnjlnre^  upon  a  long 
and  a  great  evidence  \  though  it  appeared,  that  within  time  of 
memory  it  was  the  mere  (hore  of  the  fea  covered  at  ordinary  tides, 
and  without  the  old  fea-bank. 

And  it  may  not  only  be  patcel  •  of  a  manor,  but  de  faBo  it  Hale,  ukl 
many  times  is  fo,  and  perchance  it  is  parcel   of  almoft  all  fuch  ^^^^^' 
manors  as  by  prefcription  have  toyal  fi(h  or  wrecks  of  the  fea 
within  their  manor.    For,  for  the  moft  part,  wtecks  and  royal  fifli 
are  liot,  not  indeed  cannot  be  well  left  above  the  high-water  mark, 
vnlefs  it  be  at  fuch  extraordinary  tides  as  overflow  the  land  :  but 

Kk  2  thefe 
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t&c&  ne  penpuStes  which  happen  between  the  high*iratef  and 

k  ;  for  the  fea  withdrawing  at  the  ebb  leaves  the 
the  fliore,  and  alfo  thofe  greater  fifh^  which  come 

the  deoomination  of  royal  fifli. 
And  as  the  ihore  may  thus  belong  to  a  fubjec^>  fo  in  fome 
c: .lances  may  the  maritima  incrtmenta,  Hence>  cuftom  and  pre- 
feripckm  may  girc  the  Jus  alluvionis  to  the  land  whereanto  it 
accxiics.  But  cuftom  cannot  entitle  the  fubjed  to  reiifffdknds^ 
er  make  them  parcel  of  a  manor.  For  the  foil  from  under  the'  water 
fitaA  needs  be  of  die  fame  propriety  as  it  is  when  covered  with 
vattr«  If  die  fail  of  the  fea,  while  it  is  covered  with  water,  be 
t^  kin^V  it  cannot  become  the  fubjed's  becaufe  the  water  hatk 
lett  k.  Bat  in  the  cafe  of  aUitoio  marLr,  it  is  otherwife ;  becaufe 
dkc  accgfioo  and  addition  of  the  land  by  the  fea  to  the  dry  land 

Hr  is  a  kind  of  perquifite,  and  an  accefTion  to  the  land;  and 
in  cafe  of  prirate  rivers,  it  feems  by  the  very  tourfe  of 
^  ccmcnon  lav,  fuch  a  gradual  increafe  ceditfolo  adjacenti;  and 
diccgfa  it  may  be  doubtful  whether  it  be  fo  ex  Jure  commum  in 
caiV  of  die  king ;  yet,  doubdefs,  it  gives  a  reafonablenefs  and 
bcLitr  for  fuch  right  of  alluvio  to  be  acquired  by  cuftom ;  for 
dMc?:h  in  crery  acqaeft  per  alluvknefn  there  be  a  teli&ion  or 
tasber  cxclufion  of  the  fea,  yet  it  is  not  a  recefs  of  the  fea^  nor 
nrccexiT  a  icacuoii* 

F^,  though  it  be  regularly  true,  that  terra  reliBa  per  tHare  cxn" 
wst  be  pffeidfted,  yet  a  creek,  arm  of  the  fea,  or  dtftri8us  marisj 
er^T  be  pcetcribcd  in  point  of  mtereft ;  and,  by  way  of  confeqaence 
cr  ccQoxnitance*  the  land  re/iHed  there,  according  to  the  extent 
«  tbch  a  precinA  as  was  fo  prefcribed,  will  belong  to  the  former 
rwtt«»  of  tuch  tf;  :n^ui  maris.  But  otherwife  it  would  be,  if 
u>i  prrfcTiption  before  the  re!i£lion  extended  only  to  a  liberty, 
re  fr-:  V  r^*ry*«fcAnf,  ot  jurifdiclion  only  within  that  diftriS ',  ^t 
tS:\tT  o:  tree  filhing,  admiral  jurifdi^ion,  or  the  jurifdiftion  of 
ft  !.x\  hundred,  or  other  court ;  for  fuch  may  extend  to  an  arm 
c:  :::^  icu  »  appears  by  8  E.  a.  corone;  for  thefe  arc  not  any 
;fcx\^r:U  o:  :I:e  intereft  of  the  water  and  foil,  but  leave  it  as  it 
Vc."^v:  :;.  r!.?refcrc  the  dllcovery  of  the  extent  of  the  prefcriptioi! 
vf  xt.Vv\  ml<therit  esteuds  to  the  foil  or  not,  refts  upon  fuch 
t\.s. /To.-s  o:*  tacit  as  may  juftly  fatisfy  die  court  and  jury  con- 

cv\ ^  tV  ;nwrell  of  the  foil. 

A^nI  i*.v:  u^wc"  '^•^^»  which  hath  been  obferved  before  touching 
^\*.  v' '.^  bv  the  nr!:Clion  or  recefs  of  the  fea,  or  the  armsorcrceki 
t^.'vv:,  holds  with  refpecl  to  iffands  arifing  within  thofc  parts. 
^Wviv;^vn  rght  oxiA  prima  fdcie^  it  is  true,  they  belong  to  the 
c  \*w;* :  Kit,  where  the  intcreft  of  a  diftriBis  marisy  or  arm  of  the 
ic'*  cv  ccvv^*  or  haven,  doth  in  point  of  propriety  belong  to  i 
4\  ^  vVi  cU  Vt  by  charter  or  prefcription,  the  iflands  that  happen 
^  s  itt  tN?  precincts  of  fuch  private  propriety  of  a  fubjeS,  will 
K  o^'x  tt^  the  fubjeA  according  to  the  limits  and  extent  of  fuch 
M\-.'^'l:t.  Ai%d  tRerefore,  if  the  weft  fide  of  an  arm  of  the  fea 
^Nio>^  •  u^  J^  manor  of  the  weft  fide,  and  an  ifland  happen  to  arifc 
«a  Sc  ^cA  »i^  cf/.'*^.v  c^ut  invironed  vith  the  water,  the  pro- 

prictj 


priety  of  fuch  ifland  will  entirely  belong  to  the  lord  of  the  manor 
of  the  weft  fide  :  and  if  the  eaft  fide  of  an  arm  of  the  fea  belong 
to  a  manor  of  the  eaft  fide  ufquefilum  aqua^  and  fuch  an  ifland 
happen  between  the  eaft  fide  and  fuch  ^Jilum  aqua^  it  will  belong 
to  the  lord  on  the  eaft  fide :  and  if  thcjilum  aqua  divide  itfelf,  and 
one  part  take  the  eaft,  and  the  other  the  weft,  and  leave  an  ifland 
in  the  middle  between  both  the  ^/a,  the  one  half  will  belong  to 
the  one  lord,  and  the  other  to  the  other.  But  this  is  to  be  under- 
ftood  of  iflands  that  are  newly  made ;  for  if  a  part  of  an  arm*  of 
the  fea,  by  a  new  recefs  from  its  ancient  channel,  encompafs  the 
land  of  another  man,  his  propriety  continues  unaltered»3 

4.  Of  his  Prerogative  in  Swans  and  Royal  Fifties, 

The  king,  as  a  perpetual  fign  and  acknowledgment  of  his  do«  7  Co.  ^6. 
minion  of  the  feas,  hath  feveral  creatures  referved  to  him  under 
the  denomination  of  royal  creatures,  as  fwans,  fturgeons,  and 
whales ;  all  which  are  the  natives  of  feas  and  rivers. 

But  a  fubje£l  may  have  a  property  in  fwans  three  manner  of 
ways :  » 

Firft,  by  the  acquifition  of  tame  fwans  ;  v/z.  by  baying  tame  7  Co.  16.  w 
(wans,  or  by  grant  of  the  king  of  wild  fwans,  and  taming  them  ; 
and  then  the  fubje£l  ftvall  have  the  property  in  them  whcrefoevcr 
they  are,  as  of  any  other  tame  animal. 

If  the  cock  fwans  of  one  man  get  into  the  hen  fwans  of  another,  7^o>  n  u 
by  the  cuftom  of  England  this  brood  ftiall  be  divided  ;  and  it  (hall  *  ^^[^^"^^ 
not  follow  the  female,  according  to  the  common  right  of  acceflTion. 
And  this  is  founded  on  a  natural  obfervation  on  the  moderation 
of  this  fort  of  creatures,  that  they  will  not  couple  with  more  than 
one;  and  fo  if  they  were  to  be  feparatcd  they  could  never  be 
propagated. 

A  cuftom  that  the  owner  of  fwans  (hould  have  two  cygnets,  7  Co.  17. 1. 
and  the  owner  of  tlie  manor  the  reft,  has  been  held  good. 

Swans  that  are  not  the  king's  may  be  ftrays  in  a  manor  as  well  7C0. 17.  «• 
as  any  other  creatures  -,  and  a  man  may  prefcribe  to  have  fwanning 
for  them  in  another  manor. 

Secondly,  the  property  of  wild  fwans  may  be  in  the  fubjefl  by  a  7  Co.  i;.  a. 
grant  of  fwan-mark  from  the  king ;  for,  in  this  cafe,  all  the  fwans 
marked  witli  fuch  mark  fliall  be  the  fubjecis  wherefoevcr  they  7Ca.iy. 

A  fwan-mark  may  be  granted  over  as  well  as  the  privilege  of  a  7  Co.  l^ 
park  or  warren. 

By  the  22  E.  4.  c.  6.  **  No  pcrfon,  other  than  the  fon  of  the 
^'  king,  (hall  have  any  mark  or  game  of  fwans,  except  he  have 
*'  lands  of  freehold  to  the  yearly  value  of  five  marks  \  and  if  any 
^'  perfon  not  having  lands  to  the  faid  yearly  value,  (ball  have  any 
**  fuch  mark  or  game,  it  (hall  be  lawful  to  any  of  the  king's  fub- 
'^  jecls,  having  lands  to  the  faid  value,  to  feize  the  fwans  as  forfeit  i 
'*  whereof  the  king  (hall  have  the  one  half^  and  he  that  (hall  feize 
**  the  other." 

Kkj  Thirdly, 
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y  Cfc  i7«  Thirdly,  fwans  may  be  the  fubjeA*s  ratUrte  privilegii;  a^  if  the 
king  gnmts  to  the  fubjed  the  game  of  .wild  fwan  in  fuch  a  river; 
but  in  fuch  cafe,  the  fubje£t  cannot  bring  an  adion  of  trefpais, 
quart  cjgMsfuos  ibid,  nidificant.  or  gignent*  cepit;  for  a  man  cannot 
call  that  his  own,  which  he  hath  only  during  particular  occu* 
pancy  and  poiTeflion  in  a  certain  place. 
Btwk.P.c.  '  If  a  man  take  away  fwans  marked  or  pinioned,  or  thofe  which 
^33*  ^^7-  are  unmarked,  if  they  be  kept  in  a  pond  or  private  river,  it  ii 

felony. 
ScA^^rv-      The  king  (hall  have  wreck  of  the  fea,  whales,  and  great  fturgcons 
gmtm*  r^,  tsjcen  in  the  fea  and  clfewhere  throughout  the  whole  realm  (a) ;  ex* 
IH  Togivi  ccp^  »»  places  privileged  by  the  king. 

the  crown  a  right  to  foch  hSk%  they  mail  be  taken  within  the  feas  parcel  of  the  dominion  and  down  of 
Kn^andt  or  in  the  accki  or  arms  thereof ;  for,  if  taken  in  the  wide  feas,  or  oat  of  the  piccind  of 
^  leas  belonging  to  the  crawn  of  England,  thej  belong  to  the  taker.  39  £.  3.  35.  fter  Belknap.— A 
iubjed  might  and  may  nnqoeftionably  have  this  franchife  or  royal  perquifire,  i  ft,  by  graot ;  ^,  by  pie- 
Ictiption  witnin  tike  fliove  between  the  high-water  and  low-water  mark,  or  in  a  certain  diftinA  d^ri&n 
IMV0a  orin  a  port^  orcieek,  fk  arm  of  the  fea ;  and  this  may  be  had  in  groft,  or  as  appurtenant  to  an 
boQCur,  mano^  or  kondfcd*    Hale  Df  Jore  Mans,  c.  7.] 


[5.  Of  his  Prerogative  in  Ports  and  Havens. 

Hale  De  A  port»  faith  my  Lord  Hale^  is  quid  oggregatum^  confiding  of 

Portibm  fomcthing  that  is  natural^  viz.  an  acccfs  of  the  fea^  whereby  (hips 
^*^  ^  **  may  conveniently  come,  fafe  fituation  againft  winds  where  they 
may  fafely  lie,  and  a  good  ihore  where  they  may  well  unlade : 
fomething  that  is  artificial,  as  keys,  and  wharfs,  and  cranes,  and 
warchoufes,  and  houfes  of  common  receipt :  and  fomething  that 
is  civil,  vis.  privileges  and  francnifes,  viz.  jus  afplicandiy  jus  nur^ 
catty  and  divers  other  additaments  given  to  it  by  civil  audiority. 
U.  c  3.  To  ered  a  publick  port  originally  and  de  mvo^  is  a  part  of  the 

jus  regaU  of  the  crown  of  England,  And  as  it  is  not  competent 
to  a  fttbjedl  to  inftitute  or  cxtGt  a  common  port  without  the 
charter  of  the  king,  or  a  lawful  prefcription,  fo  neither  is  it  com* 
petent  to  a  fubje6[  without  fuch  charter  or  prefcriprion  to  ered  a 
port  for  the  men  of  fuch  a  fee  or  precindi,  as  for  his  own  tenants. 
A  lord  of  a  county  palatine,  though  he  may  have,  and  ufually  had, 
ports  by  charter  or  prefcription,  yet  he  cannot  ere£l  a  common 
port  within  his  palatine  jurifdi£lion.  For  the  concernment  of  a 
port  muft  neceflarily  exceed  the  extent  and  limits  of  the  jura 
regalia  that  are  incident  to  a  county  palatine ;  for  the  fafety  of  the 
kingdom,  the  commerce  of  the  kingdom,  and  the  king's  revenue 
are  contemed  in  it.  Merchants  and  feamen  of  all  parts  and  quar-r 
lers  of  the  world  are  let  into  the  kingdom  publickly,  and  under 
the  publick  prote£lion,  in  a  publick  port :  and,  confequently,  it  is 
not  within  the  extent  of  a  jurifiiiflion  palatine  de  novo  to  ered  a 
publick  port. 
Irf,  c.  $%  In  the  ercfting  of  a  port  the  royal  authority  is  not  reftrained, 

as  in  the  grant  of  a  market,  by  the  vicinity  of  the  new  port  to  a 
former  port.  For  though  the  old  port  may  be  greatly  injured  by 
the  credion  of  the  new  port  in  its  neighbourhood,  yet  that  cir-* 

cumitance 
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cumilance  will,  of  itfelf,  be  no  obje£lion  to  it,  provided  that  the 
new  port  be  not  within  the  proper  limits  of  the  old  port,  and  there 
be  no  obftruflion  to  the  water  or  otherwife,  but  that  fliips  may^ 
if  they  will,  arrive  at  the  former  port. 

But,  I .  it  cannot  be  ere£ted  within  the  peculiar  limits  by  char- 
ter or  prefcription  belonging  to  the  former  port,  becaufe  that'  isf 
part  01  the  iiitercft  of  the  lord  of  the  former  port.  Neither  can 
the  firft  port  be  obftrufted  or  wholly  defaced,  or  excluded  for 
arrival  of  (hips,  but  by  a£l  of  parliament,  as  was  done  in  the  cafe 
oi  Melctnnbe  tranilated  to  Poole.  Rot,  Pari,  x  i  //.  6.  n.  30.  And 
the  reafon  is,  becaufe  a  publick  intereft  is  concerned  \  viz,  the  in- 
tereft  of  the  merchant  at  large,  and  the  intereft  of  the  traders  and 
mariners  in  that  particular  place  or  port,  who  have  a  right  fettled 
in  them  for  the  application,  lading,  and  unlading  of  (hips  there. 

2.  If  the  king  have  an  ancient  port  at  A,y  and  he  txtO,  another 
port  hard  by,  with  a  general  prohibition  that  no  man  ihall  bring 
his  goods  or  merchandizes  by  fea  to  any  other  port  within  five 
miles  but  to  that  which  is  newly  erefted,  this  prohibition  is  good» 
as  agaiHft  the  king's  intereft  in  the  former  port,  though  the  new 
port  be  erefted  within  the  precin£ls  of  the  old  ;  for  he  may  dero- 
gate from  his  own  fimple  intereft  by  his  own  reftridion.  But 
this  re(lri£lion  is  not  good  againft  the  fubje6ts  of  the  port  of  jt>% 
who  by  ufage  had  a  right  to  come  with  their  own  (hipping,  and 
lade  and  unlade.:  and  this*,  although  the  goods  might  be  cuftom- 
able  goods ;  for  the  inhabitants  of  ^.  had  an  eafement  acquired  to 
thcmfclves  by  prefcription. 

3.  But  if  the  king  ere£^  by  his  own  proclamation  a  port  at  A» 
where  there  was  no  arrival  of  (hips  before,  and  doth  not  grant  it 
to  another  perfon,  but  keeps  the  intereft  in  himfelf  of  this  £ran- 
chife ;  there,  it  feems  the  king  may  difTolve  this  port,  or  ere<fi  an- 
other port,  with  a  prohibition  that  no  (hip  (hall  arrive  within  fuch 
a  diftance,  but  at  the  new  port  \  for  there  was  no  right  of  arrivagd 
of  any  (hips  at  the  former  harbour  lodged  in.  the  inhabitants  nor 
any  other  fubjefl,  but  only  permifTive  at  the  king's  pleafure^  an4 
he  may  derogate  from  his  own  right. 

4.  But  if  a  fubje£t  hath  a  port  and  arrival  of  (hips  at  B,  by  pre* 
fcription  or  charter,  and  afterwards  the  king  ereft  a  new  port, 
within  three  or  five  miles  within  or  without  the  precindJs  of  the 
port  of  £.,  with  a  prohibition  that  no  (liips  (hall  arrive  within  five 
miles  of  the  new-erefted  port  elfewhere  5  this  prohibition  or  re- 
ftriftion  is  void,  as  againft  the  intereft  of  the  owner  of  the  port  of 
•B*}  or  the  inhabitants  of  £.,  becaufe  there  was  a  former  intereft 
lodged  in  the  owner  and  inhabitants  of  the  port  of  jS.,  which  can- 
not be  taken  from  them  without  their  own  confent,  or  by  2&  of 
patliament. 

5.  But  if  a  fubjeft,  or  the  king's  fee-farmer,  hath  a  port  at  /?• 
by  prefcription  or  charter,  and  the  king  grants  that  no  (hips  (hall 
anive  within  five  miles  or  fuch  like  compafs,  the  king  cannot 
^thin  that  precin£t  ereft  de  novo  a  port  to  the  prejudice  of  that  ' 
port  to  which  he  had  precedently  granted  this  privilege.  For  the 
grant  Is  good  as  againft  the  king,  and  any  intereft  derived  from 
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him  after  this  grant :  and  although,  as  hath  been  faid,  without 
this  reilriftive  claufei  the  king  might  have  erected  a  port  near  to 
the  former,  which  would  have.had  this  concurrent  power  or  fran- 
chife,  yet  the  king  hath  bound  up  his  hands  by  his  own  charter; 
and  by  this  inhibition,  the  precip£t,  to  which  this  inhibition  ex* 
tends,  is  become  as  it  were,  parcel  of  the  precinfl  of  the  port. 
U,  c.  6*  The  right  in  ports,  according  to  Lord  Hale^  is  threefold  : — ^The 

jus  privatum^  or  the  intereft  of  propriety  or  franchife*     Thcyitf 
publicum^  or  the  common  intereft  that  all  perfons  have  to  refortto 
or  from   publick  ports,  as  publick  fea-marts  or  markets,  with 
their  goods,  wares,  and  merchandizes.     TheyW  regium^  or  the 
right  of  fuperintendency  and  prerogative,  which  the  king  hath  for 
the  fafety  of  the  realm,  or  benefit  of  commerce,  or  fecurity  of  his 
cuftoms.    The  firft,  viz.  the  jus  privatum  divides  itfclf  into  the 
ownerfliip  of  propriety,  and  the  ownerfliip  of  franchife.    The 
ownerfliip  of  propriety  is,  where  the  king,  or  a  common  perfon 
by  charter  or  prefcription,  is  the  owner  of  the  foil  of  a  creek  or 
haven,  where  fhips  may  fafely  arrive  and  come  to  the  Ihore.  This 
intereft  of  propriety  is  prima  facie  in  the  king,  but  may  belong  to 
a  fubjeft.     But  the  fubjecl  hath  not  thereby  the  franchife  of  a 
port,  nor  may  he  fo  ufe  or  employ  it,  unlefs  he  hath  had  that 
liberty  time  out  of  mind,  or  by  royal  charter.     Indeed  he  may 
bring  thither  for  his  own  private  ufe  his  own  boats  and  veflels  to 
carry  off  and  bring  in  his  own  goods  that  are  not  cuftomable,  as 
liih,  Isfc. :  but  he  may  not  ufe  it  as  a  publick  port  or  admit 
foreigners,  unlefs  in  dafe  of  neceflity,  nor  take  toll  or  anchorage 
there  \  for  that  is  fineable,  either  by  prefentment,  or  in  a  quo  war- 
i-/iff/d«— The  ownerfliip  of  franchife  is  that  which  gives  the  form- 
ality or  denomination  of  a  publick  or  lawful  port,  and  becomes  a 
free  arrival  of  ihips  to  lade  and  unlade  their  merchandizes,  and 
tins  may  be  acquired  by  prefcription,  or  by  creation  by  the  king 
Either  by  prpclamaticnx)r  by  charter. 

Before  any  port  is  legally  fettled,  although  the  propriety  of  the 
foil  of  a  creek  or  harbour  may  belong  to  a  fubje£l  or  a  private  per- 
fon, yet  the  king  hath  his  jus  rcgium  in  that  creek  or  harbour; 
and  there  is  alfo  a  common  liberty  for  any  one  to  come  thither 
with  boats  and  vefTels  as  againft  all  but  the  king.  And  upon  this 
account,  though  A,  may  have  the  propriety  df  a  creek  or  harbour 
or  navigable  river,  yet  the  king  may  grant  there  the  liberty  of  a 
port  to  B.y  and  fo  the  intereft  of  propriety  and  the  intereft  of  fran- 
,  chifc  feveral  and  divided.  And  in  this  no  injury  is  at  all  done  to 
A.J  for  he  hath  what  he  had  before,  viz,  the  intereft  of  the  foil, 
7(m\j  confequently,  the  improvement  of  the  fliore,  and  the  liberty 
of  fifliirtg ;  and  as  the  creek  was  free  for  any  one  to  pafs  in  it 
againft  all  but  the  king,  for  it  wzs  pub/id  juris  as  to  that  matter 
before,  fo  now  the  king  takes  off  that  reftraint,  and  by  his  licence 
and  charter  makes  it  free  for  all  to  come  and  unlade. 

But  if  A.  hath  the  ripa  or  bank  of  the  port,  the  king  may  not 
prant  a  liberty  to  unlade  upon  that  bank  or  ripa^  without  his  con- 
fcnt,  unlefs  cuftom  hath  made  the  liberty  thereof  free  to  all,  as  in 
;u.uiy  p'accs  it  ij>  5  for  tliat  would  be  a  prejudice  to  tlic  private 

intereft 


Frevosatitte.  50| 

intereft  of  A,,  which  may  not  be  taken  from  him  without  fuch 
confeDt.  And  therefore  in  the  creation  of  a  new  port  either  by 
proclamation  or  charter,  it  hath  been  the  courfe  to  fecure  tht 
intereft  of  the  fhore  beforehand,  for  the  building  of  wharfs  and 
keys  for  the  application  of  merchandize,  and  for  the  building  of 
houfes.  So,  that  it  is  poflible,  though  not  ordinary,  that  the 
intereft  of  propriety  and  the  intereft  of  franchife  may  be  divided : 
but  it  is  ufual  and  beft  in  conjun£lion. 

But,  though  the  dominion  either  of  franchife  or  propriety  .be  IV.  c.^ 
k)dged  by  prefcription  or  charter  in  a  fubjedb,  yet  it  is  charged  ^^"***  5^ 
or  affe£icd  with  thztjus  publicum  that  belongs  to  all  men ;  and  fo  nuir;^!^  be 
it  is  charged  or  a£Fe£led  with  thatyW  regium,  or  right  of  preroga-  »  ^'aeftioii  of 
tivc  of  the  king,  fo  far  as  the  fame  is  by  law  invefted  in  the  king.  ^^^^ 
It  b  only  with  the  jus  regium,  that  we  have  to  do  at  prefent,  proper  forthe 
obfervmg  by  the  way,  that  the  patronage  and  protection  of  all  cognisance 
jura  publico  being  intrufted  by  the  common  law  to  the  king ;  the  Jfh^c  dJe^ 
care  of  preventing  and  reforming  publick  nuifances  in  ports  is  left  king  cUimi 
to  him,  and  his  courts  of  juftice,  the  profecutions  for  them  are  in  *^^  proTeta 
his  name,  and  the  fines  for  the  defe£ls  or  annoyances  in  them  are  foff^^tei^a 
part  of  his  revenue*  purprefture 

>Dd  nuifance  have  been  committed,  he  may  proceed  by  information  in  equity,  and  have  a  decree  to  abate 
iu  Cafe  of  the  City  of  Briftol  v.  Morgan,  Trin.  1 1  Car.  i.  cited  in  Lord  Hale  De  Poitibui  Marit^ 
(«•  Sx.  and  Attorney- General  v.  Richards,  Anftr.  603. 

Thtjus  regium,  or  prerogative  of  the  king  in  the  ports  of  the  fea^ 
branches  itfdf  into  three  parts,  as  it  relates  firft  to  the  prefervatioa 
of  the  fafety  and  peace  of  the  kingdom ;  fecopd,  to  the  trade  and 
commerce  of  the  kingdom ;  or,  third,  to  the  improvement  and  due 
anfwering  of  the  (hip's  cuftoms  and  fubfidies  ariGng  by  merchan- 
dize imported  or  exported.  From  the  firft  arifeth  his  power  of  in- 
hibiting perfons  to  come  into  the  realm,  or  of  inhibiting  perfonS  to 
go  out  of  the  realm,  of  both  which  fee  hereafter  (C.  3,  4).  From 
the  fecond  arifeth  the  power  claimed  by  him  of  opening  or  (hut* 
ing  the  ports  in  reference  to  goods  exported  or  imported,  of  which 
UPC  (hall  treat  under  this  divifion  of  the  fubjcft.  With  refpe^ 
to  his  power  in  the  laft,  it  will  be  treated  of  under  title 
(Smuggling). 

As  to  his  power  of  opening  and  (hutting  the  ports  in  reference 
to  goods  exported  or  imported,  we  (hall  tranfcribe  the  words  of 
Lord  Hale  upon  this  delicate  point. 

Concerning  importation  of  foreign  goods,  and  the  prohibition 
of  the  importation  of  them,  we  may  find  defaBo  that  fuch  inhi- 
bitions have  been  of  two  forts,  viz.  general  inhibitions  that  fuch 
or  fuch  merchandizes  (hall  not  at  all  be  imported,  under  pain  of 
confifcation  or  forfeiture ;  or  elfe  they  have  been  inhibitions  or 
teitraintsyi/^  modo;  as,  namely,  they  (hall  be  imported  only  at  fuch 
ports  or  in  fuch  (hips. 

Pirjl^  For  general  prohibitions  of  merchandizes  of  any  parti- 
cular kind.  Thcfe  were  fometimes  made,  but  very  rarely  ;  neither 
indeed  could  they  be  lawful  without  the  help  of  an  a6t  of  parliament, 
becaufc  there  have  been  in  all  times  feveral  ftatutes  made  for 
the  liberty  and  encouragement  of  merchants  ftrangcrs  efpecially 
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to  conwB  into  the  kingdom  and  trade,  which  could  not  be  de* 
rogated  by  a  proclamation.  Magna  Charta^  c.  30.  2  E.  3.  c.  4. 
9  E.  3.  e.  I.  14  £.  3.  c»  2.  25  £•  3.  c,  2.  and  divers  other 
ftatutes. 

And  therefore,  if  at  any  time  there  were  fuch  inhibitions  bjr 
proclamation,  they  were  commonly  temporary  upon  an  exigence 
of  ftate,  and  not  perpetual,  nor  of  any  certain  continuance.  But 
when  there  were  perpetual  or  long  reftraints  of  this  nature,  they 
were  always  done  by  parliament*  3  E,  4.  c,  4.  i  R.  3.  r.  12. 
19/^*  7*  r.  21*  againft  importation  of  foreign  manufa£):ures  therein 
fpecified  }  4  jE.  4.  c.  i .  againft  importation  of  foreign  clothes ; 
5  Eiiz.  c.  7*  againft  importation  of  daggers,  (5*^.;  27  H.  6.  c.  u 
an  inhibition  of  the  wares  of  Brabant  and  Holland^  becaufe  they 
there  had  made  reftraint  of  importation  of  Engllfh  cloth ;  23  H.  8. 
r.  7*  an  inhibition  by  a£l  of  parliament  of  the  importation  of 
Frencb  wines  between  Michaelmas  and  Candlemas ;  and  very  many 
more  of  the  like  kind.  And  the  reafons  of  thefe  interpofings  of 
a£ts  of  parliament  was,  becaufe  that  proclamations  proved  very 
inefie£iual  to  that  purpofe,  partly  becaufe  it  was  at  beft  doubtful 
whether  they  could  at  all  be  efieAual  againft  fo  many  ads  of  par* 
liament  \  but  doubtlefs  they  could  not  without  an  zCt  of  parlia- 
ment induce  a  forfeiture  of  the  goods  fo  imported,  as  hath  been 
often  refolved ;  whereof  more  hereafter.  See  the  refolution  of 
the  cafe  of  monopolies,  r  i  Rep,  88.  the  grant  of  the  fole  import- 
ation  of  foreign  cards,  though  prohibited  by  a£t  of  parliament, 
ruled  to  be  againft  law,  and  a  monopoly.  Much  more  were  the 
things  not  prohibited  by  law  to  be  imported.  Vide  PeetVs  cafe^ 
Ret.  Pari.  50JB.  3. 

The  only  zGt  of  parliament,  that  feems  to  give  a  countenance 
to  thefe  kinds  of  inhibitions,  is  that  of  3  Ja.  r.  6.  The  king  granted 
a  charter  to  the  merchants,  that  no  Spanijb  wines  (hould  be  im- 
ported but  by  them.  This  z8t  repealed  that  charter  in  a  great 
meafure,  whereby  fome  would  infer  that  the  patent  was  good, 
fince  nothing  but  an  zGi  of  parliament  feemed  neceflary  to  repeal 
at.  But  the  confequence  is  miftaken.  In  majorem  cautelam,  an 
z6t  of  parliament  was  ufed  in  this  cafe  as  the  moft  fafe  and  ef- 
fe£tual  means :  but  if  any  man  confider  thofe  z&s  of  parliament^ 
that  ena£t  the  fea  to  be  open,  or  the  refolutions  of  court  in  cafes 
of  this  nature,  or  the  vjery  preamble  of  the  zGt  itfelf,  he  will  eafily 
find  that  fuch  inhibitions  cannot  be  without  an  z€t  of  parliament. 

Secondly f  as  touching  particular  reftraints }  as,  for  inftance, 
that  malmfeys  (hall  not  be  imported,  but  unto  the  port  of  Soutb' 
ampton ;  fuch  a  grant  is  againft  law,  and  was  accordingly  refolved 
in  the  cafe  of  Southampton^  T.  1  Eliz.  Rot.  73.  cited  in  Cooked 
comment  upon  Magna  Charta^  r.  30.  and  therefore  there  was  a 
fpecial  z6t  of  parliament  made  the  5  Eliz.  for  the  making  good  of 
tnat  charter ;  and  the  like  courfe  hath  been  ufed  to  make  good 
thofe  reftriclions  of  foreign  trade  to  particular  companies }  as^ 
for  inftnnce,  the  Mu/covy  Company,  and  fome  bthers. 

2.  Concerning  exportation,  and  how  far  forth  the  ports  may 
be  flmt  in  reference  to  goods  and  merchandizes  exported^  both  the 
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quidfoBi  and  the  quid  juris  therein.  Thefe  prohibitions  pf  ex* 
portation  were  never  generally  for  all  goods ;  for  that  were  to 
deftroy  trade,  but  of  fome  particular  goods  and  merchandizes* 
And  thofe  reftraints  were  of  two  kinds,  i;/z.  general  redraints, 
that  they  (hould  not  be  at  all  exported ;  or  fpecial  and  qualified 
reftraints,  that  they  fhould  not  be  exported,  but  in  fuch  fhips,  or 
at  fuch  places.  Touching  both  thefe  briefly  :  and  firft,  touching 
the  general  inhibitions. 

It  is  certain,  that  inhibitions  of  this  nature  were  very  frequent 
by  proclamation ;  and  when  they  carried  with  them  the  apparent 
reafonablenefs  and  fitnefs  of  the  inhibition,  they  were  not  much 
difputed.  Thofe  inhibitions  were  for  the  moft  part  touching 
fuch  commodities  whereby  the  kingdom  might  be  weakened,  or 
fcarcity  occafioned,  by  the  exportation :  as  arilis,  ammunition^ 
corn,  vi£tuals,  gold,  filver,  horfes,  timber,  thread  of  yarn  or  wool- 
len, and  fometimes  of  falcons.  Vide  Clauf,  io£.  2.  m.  13.  dorfo. 
Clauf.  38  £•  3.  m.  29.  Clauf.  41  £.  3.  m.  24.  dorfo.  Clauf.  43  E,  3* 
m.  3.  dorfo,  Clauf  45;^.  3.  m.  4.  dorfo.  And  fpmetimes  in  the 
proclamation  there  was  annexed  a  claufe  of  imprifonment  of 
offenders ;  fometimes  the  forfeiture  of  the  things  imported ;  fome- 
times the  forfeiture  of  all  their  goods  and  lands.  But  thefe  claufes 
of  forfeiture  were  only  in  terrorem ;  for,  as  we  have  before  ob- 
ferved,  a  proclamation  barely  cannot  induce  a  forfeiture  of  goods* 
But  yet  fometimes  the  fearchers  and  other  officers  did  feize  the 
goods ;  and  when  they  had  fo  done,  they  were  compelled  to  ac- 
count for  the  goods  fo  feized  in  the  Exchequer ;  and  the  parties^ 
vrhofe  goods  were  fo  feized,  were  put  to  much  trouble,  before 
they  could  have  their  goods  again.  But  the  moft  ufual  way  to 
punifli  offenders  againft  fuch  proclamations  was  by  fine  and  im- 
prifonment ;  for  where  the  king  may  by  law  prohibit,  the  pro- 
clamation doth  increafe  the  ofi*ence.  And  thefe  proceedings  were 
by  information  at  the  king's  fuit,  fometimes  in  the  King's  Bench, 
as  H.  I  £.2.  B,R.  iSo/.  38.  againft  fuch  as  exported  horfes^ 
arms,  money,  and  plate,  againft  the  king's  proclamation  -,  fometimes 
in  the  Exchequer,  Communia  Trin.i6  E,  3.  Rol.  Mich.  ipjS.  3.  Rot. 
clauf  64.  m.  29.  and  fometimes  coram  concilioy  viz.  in  Chancery. 

How  far  thefe  proclamations  might  be  warrantable  by  law  in 
thefe  particular  cafes,  I  ftiall  not  pof^tively  determine  ;  only  tlius 
far  I  (hall  fay, 

JFirfii  That  if  it  were  admitted,  that  in  thefe  particular  cafes  of 
arms,  ammunition,  vifiuals,  and  money,  fuch  proclamation  might 
be  made,  and  thereby  the  oilenders  might  be  fubje£t  to  fine  and 
imprifonment  ^  yet  it  could  not  be  extended  to  other  things,  nei- 
ther ought  or  might  this  inhibition  be  an  engine  to  gain  money  for 
licences.  For  if  the  proclamation  had  any  ftrength,  it  was  becaufe 
of  the  inconveniences  of  the  exportation  of  thefe  things..  If  it 
vrere  not  a  publick  inconveniency,  it  could  not  be  inhibited  barely 
by  proclamation  ;  and  if  it  were  a  publick  inconveniency,  it  mig)^ 
not  be  licenfed  for  private  profit-  If  it  mighty  the  ftrength  of 
the  proclamation  would  confequently  ceafe. 

Sccondfj^ 


Secondly^  If  thefe  proclamations  were  admitted  lawful ;  jet 
they  could  not  induce  any  forfeiture  of  lands  or  goods,  or  of  die 
very  goods  fo  exported  againft  that  inhibition  ;  becaufe  that  lia 
not  within  the  flrength  of  any  thing  but  a  law. 

Thirdly^  Though  pofBUy  in  the  time  of  hoftility,  or  publick 
danger,  or  common  fcarcity,  fuch  prohibitions  by  proclamation 
of  exportation  of  Tifbuals  and  arms,  might  have  a  tempotary  efieA 
and  ufe  ;  yet  we  may  eafily  guefs  that  they  were  not  eflfe£lual  fot 
perpetuity,  nor  indeed  fufficient  provifions  pro  tempore;  for  the 
king  and  his  council  thought  not  fit  to  reft  upon  fuch  inefFedual 
means,  but  z(ks  of  parliament  have  fucceffively  pafled  for  the  in- 
hibition of  exportation  of  thefe  very  things,  with  penalties  of  for- 
feitures added  to  them.  See  i  E,  4.  c.  5.  for  horfes  ^  i  J?.  2« 
p.  M,  c.  5.  of  corn,  herring,  butter,  cheefe,  and  wood ;  25  i/.  8. 
r.  5.  of  viduals  of  all  forts;  9E.2*  ^^  ^'  'P-^*?-  ^-  15*  ^ 
bullion  or  money.  The  like  might  be  inftanced  in  diners  other 
things. 

Let  us  now  come  to  particulars^  or  qualified  reftraints ;  an4 
they  are  of  two  kinds : 

Firjl^  The  reftraints  of  exportation  in  any  but  Engli/b  bottoms. 
This  hath  been  attempted  to  be  done  by  proclamation,  as  a  good 
expedient  for  the  increafe  of  (hipping  and  mariners,  and  the  en- 
couragement of  trade  and  navigation.  Vide  inde  clauf.  41  £.  3 
m.  25.  of  a  proclamation  to  that  purpofe ;  but  it  proved  " 
tual,  till  provifion  was  made  for  it  by  a£^s  of  parliament, 
5  JJ.  2.  c,  3.-6  R.  2.  r.  8. — 14  /?•  2.  c.  6. — 4  if.  7.  r.  10.  But 
becaufe  it  provoked  foreign  princes  to  do  the  like,  it  was  repealed 
by  the  ftatute  i  Eliz.  r.  13.  with  certain  provifions  made  in  the 
cafe  by  that  ftatute  and  the  ftatutes  of  5  Eli%.  c.  5.  and  1 3  EEz. 
€.  15.  But  now,  by  a  late  zck  of  parliament,  12  Car.  2.  intitled, 
<<  An  a&  for  encouraging  of  navigation,"  the  ufe  of  foreign  (hips 
is  in  a  great  meafure  reftrained. 

And  upon  the  whole  matter,  it  will  appear  from  the  feveral ' 
afts  of  parliament  that  have  been  made  for  the  fupport  and  in- 
creafe of  trade,  and  for  the  keeping  of  the  fea  open  to  foreign  and 
Engli/b  merchants  and  merchandize,  that  there  is  now  no  other 
means  for  the  reftraint  of  exportation  or  importation  of  goods  and 
merchandizes  in  times  of  peace,  but  only  when  and  where  an  a& 
of  parliament   puts   any  reftraint.     Beveral  a£):s  of  parliament 
having  provided,  que  ia  mere  foit  overt^  it  may  not  be  regularly  (hut 
againft  the  merchandize  of  EngUJh^  or  foreigners  in  amity  with 
this  crown,  unlefs  an  aft  of  parliament  (hut  it  out,  as  it  hath 
been  done  in  fome  particular  cafes, ^nd  maybe  done  in  others. 
h'^^*  HP        ^^  another  place  Lord  Hale  hath  thefe  words :  "  Touching  the 
Traits,*.*!  **  •prohibitions  of  .exportation  s  and  importations  of  commodities 
p.  XXX.        «<  — It  is  true,  that  by  divers  graunts  in  parliaments  the  fea  ought 
18E.  3.       it  ^Q  (jg  Qp^jj  fj^j.  exportation  and  importation  of  merchandize. 
*^  Rot.  Pari.    i8ii.  3.    /;.  17.    22  E.  2*  ''-8.    Item  que  pajhge  de 
*'  leines  et  d^autrcs  merchandifes JoJent  overts  funs  f aire  aprefies  ou/ler 
^  la  cujlomc  a  Us  meiclw.mts^^  que  ofit  les  cujlumes  du  roi par  un  cct» 
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*  iainf  queU  apreft  turne  al  profit  des  dits  merchaunts  ft  ouiragemfi 
^  grevance  fa*  nufchance  a  voire  commm.  Refp.  Zott  le  pajfage 
f  overt y  et  que  chefcun  poit  pajfer  fraunchementy  favant  au  rot  fi  que 

*  Itn  efi  due.  Yet  clcreljr  the  kinges  of  this  realme  always  cxer- 
^  cifed  a  power  in  reftraint  of  the  free  paflage  of  fome  commodi- 

*  tycs  of  this  realme  by  their  own  power,  as  well  before  as  after 
^  2i£.  3.     And  though  complaints  were  made  of  it,  yet  the 

*  crown  retained  the  power.  Vide  25  J£.  3.  ji.  aa.  i  H*  5* 
^  n.  41. 

"  Some  inftances  of  the  particulars. 
•^  (i.)  For  exportation  prohibited. 

«^  I.  The  kinges  have  ufually  before  the  ftat.  of  t  fa*  2  P.l^M.  n^d^d;  * 
'^  r.  4.  (jT  13  Eli%.  r.  15*  prohibited  the  exportation  of  come  and  4*  E-  3- 

*  gnine ;  becaufe  the  neceflary  fuftenance  of  the  realme.     And  g' "'  ^^^ 
P  this  is  in  eflFeft  admitted  legal,    Rot.  Pari.    17  2?.  2-    n,  39.  ciauf! 

^  Upon  a  petition  for  a  repeal  of  fuch  a  reftraint,  the  anfwer  4^  E.  j. 
^  was,  Le  roi  U  voet  a  prefent^  provifo  que  bien  life  afon  counfel  a  b.xVq. 
^  rejlraimr  le  pajfage  quant  ilfemble  befoignable*.    For  fuch  reftraints  Clauf. ' 
^  vide  clauf    C  E.  3.  parte  i.  m.  21.  dorf     Rot.   ParL   50  £*  3.  4^^*  3* 

»•  ^S^-  B.  ii8. 

Clauf.  47  E.  3.  m.  12.  dorf.  B.  \%j.   Of  wools  and  wooifels^  49 E.  3.  iti.  21.  dorf.  B.  I7«» 

i  • 

;  "  2.  The  kinges  of  this  realme  have  ufually  prohibited  the  cx- 
^  portation  of  coigne  and  bullion  before  any  z6t  to  reftrain  it^ 
^  becaufe  ic  is  the  riches  and  wealth  of  the  realme.      Clauf. 
^  20 H.  3.  m.  II. 
**  3.  The  kinges  of  this  realme  have  ufually  prohibited  the  cr-  ciwf. 
portation  of  armes,  or  fuch  other  thinges  as  are  for  the  neceflary  43  ^-  3« 
defence  or  ftrength  of  the  realme.     Fide  clauf  lo  -E.  3.  w.  3 1.  g'  5^^**^ 
ilorf,  a  proclamation  inhibiting  the  exportation  of  boards  or 
f  timber  for  fhips.     Clauf.  38JS.  3.  m.  29.  a  prohibition  ofcx- 

*  portation  of  horfes,  falchons,  thread,  bowes,  arrowes,  bow- 
II  ftringes,  and  arms,  and  to  arrell  the  (hip  and  goods.  The  like 
r  prohibition  of  commerce  with  enemies. 

i  ^  4.  The  kinges  have  ufually  reftrained  the  paflage  of  cuftom-  NowfetMi 
r  able  goods  to  fome  particular  ports  for  the  better  preventinge  of  ^y  ^^  »^«f 

Edefraudinge  of  cuftomes,  and  at  thefe  ports  the  cockets  kept.  J^^*-^"* 
(.Thus  did  £.  3.  clauf  5  E.  3.  parte  i.  m.  12,  dorf 
\  **  And  in  thefe  cafes  prohibitions  of  this  nature  were  legall,  Vide  the  pe- 
f  and  for  the  mofl:  part  the  cohertion  was  by  ftay  of  the  (hip  or  P*^!?;^ 


fciturc  or  other  penalty.  B.  n^^ 

^  (2.)  Now  for  an  inftance  of  a  reftraint  of  foren  trade  or  im« 
*  portation. — Upon  this  the  afts  of  Magna  Carta,  r.  30.  9  E.  2* 
^  ^  I.  25  iS.  3.  flat.  4.  c.  2.  2  R.2.  c.  1.  lye  heavy  j  and  it  hath 
^  been  feldom  pra£lifed«  Fide  a  reftraint  of  foren  trade  in  Ire* 
•AW,  3  if.  2.  If.  44. 

^"  Thus  much  for  the  kinge's  power  of  (huttinge  Ae  ports; 
|!  wUcb,  though  it  was  fomctynaei  ufeful  add  profitable  for  the 
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<<  lungdomi  yet  oftentymes  was  made  a  meanes  of  great  damage 
<<  and  oppreffioiii  which  did  arife  by  lettinge  loofe  the  reftraint  to 
*'  particular  men  for  profitt. 

<<  And  fo  arifeth  the  next  confideration  of  the  kinge's  power  of 
*«  opemnge  the  ports. 
rUt  CUttf.        <'  The  kinge  might  open  the  paflage,  which  either  by  his  own  - 
46  E.  3.       ((  proclamation  he  had  rellrained,  or  which  by  adl  of  parliament  ] 
lLii8.^*^  *  "  ^^^^  reftrained,  either  in  refpedl  of  this  or  that  particular 
**  commodity ;  as  when  exportation  of  fome  particular  wares  were 
<<  reftrained  in  refpe£):  of  the  place,  as  the  tranfportation  of  woob 
<<  to  the  ftaple.     This  is  cleere  and  without  queftion^  ^^hereof 
**  before.     Thefe  licences  were  alfo  complained  of,  and  often 
'<  ena£led  againft,  but  could  never  be  remedied.     Vide  "2,1  R*%. 
<<  n.  82.  and  the  procurers  of  fuch  licences  puniflied.     51  £•  3. 
«•  n.  17.     Vide  27  H.  6.  n.  29.  9  H.  6.  h.  37."] 

6.  Of  his  Prerogative  in  Beacons  and  Light-Houfes. 

4rnft.  148.       It   is  clearly  agreed,  that  the  king  orily  has  a  prerogative 

f^Co.  13.  in  {a)  beacons  and  light-houfes ;  and  that  he  may  ere£l  any  fadi, 

^kS'  ^°'  ^  ^  ^"^**  places  as  will  be  moft  convenient  for  the  fafety  and 

3  inft.'io4.  prefervation  of  (hips,  mariners,  and  navigation.     Alfo,  it  feems  to 

(«)  Before  be  the  better  opinion,  that  this  being  for  the  publick  utility,  aiid 

E*t?tbere  **°^  ^^  ^^  prerogatives  which  he  is  intrufted  with  for  the  fafety  of 

were  but^  the  whole  realm,  he  may  ere£l  fuch  beacon,  tsfc.  as  well  in  die 

ftacks  of  foil  or  ground  of  a  fubjed  as  in  that  of  the  crown  ;  and  that  he 

^  high  ™2iy  ^^  th*8  without  the  fubjcd's  confent. 

Ulacei,  which  were  lired  whrn  the  enemy  was  ddcried ;  but  in  his  retgn,  pitch-bozca  were  iaflead  d 
tbefe  ftacks  of  wood  fet  up  j  and  this  is  properly  a  beacon.    4  Inft.  148. 

Videiht  Alio,  it  is  clear,  that  the  fubje£t  hath  not  any  power  to  cre&. 

inithor:de8     j^^y  fuch  bcacon,  fcftf,    without  the  king's  licence  and  authority 
CarTer,"o.    for  that  purpofc. 

(*)  Refoiy.       But  by  the  8  Eliz.  it  is  enafted,  "  That  the  matter,  wardens^ 
^  and  afliftants  of  the  Trinity-houfe  of  Deptfrrd  Strwd^fkaSl  and 

<  may  lawfully  from  time  to  time  at  their  will  and  pleafure,  aai 
^  at  their  cods,  make,  txtdt  and  fet  up  fuch  and  fo  many  beacons^ 

<  marks,  and  (b)  figns  for  the  fea,  in  the  fea-fiiores  and  aphod 
'  near  the  fea  coafts  or  forelands  of  the  fea  only,  for  fea-marks^ 
'  as  to  them  fhall  feem  meet ;  whereby  the  dangers  may  be- 

<  avoided,  and  the  fliips  the  better  come  to  their  ports ;  and  dl 
*  fuch  heaconsy  marks,  and  figns  fo  by  them  to  be  ere£ked,  fliall  be 
*•  continued,  renewed,  and  maintained  from  time  to  time  at  the 
'  cefts  and  charges  of  the  faid  mailer,  wardens,  and  alliftants.'' 


cd  by  the 
fwoCh. 
Juftices, 
Attorney 
and  Soli- 
citor Gene« 
ral)  t^*t 
this  aa  ex. 
tended  as 

light. 

boufeflinthe 

Bight,  at  to 

beacons, 

Iec.  by  the  day.    4  lo^.  149.  in  margi 


v\ii  title  And  although  by  the  common  law  none  but  the  king  couU 

Court  of  txz(k,  beacons^  light-houfes  and  fea-marks,  yet  of  later  times,  by 
Admiralty.    Yt\x,tx%  patent  granted  to  the  Lord  High  Admiral,  he  hath  poWcr 

ere£k  beacons^  fea-marks  and  figns  for  the  fea  ^  which  power  isiM 

tefted  in  the  Lord^  of  the  Admiralty, 
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And  therefore  i  Tult  (or  the  profits  of  the  beaconage  of  a  rock  SMf  15s. 

b  tho  fea  near in  Cornwall,  may  be  in  the  Court  of  Admi-  ^!*^*  ''• 

nlty  i  for,  as  the  proEts  of  the  beacons  belong  to  the  Admiral,  fo  '**** 
the  fuit  for  them  ought  to  be  in  his  court ;  though  the  rock  be 
the  freehold  of  another  and  part  of  his  inheritance. 

It  hath  been  refolved,  that  an  order  or  decree  for  railing  a  tax  Raym.  44S. 

for  repairing:  a  beacon,  without  fetting  forth,  that  it  was  in  decay  'l^*?!*^**^^ 

f  •      •  J    •     *t  *  •..  ij    il      J  .  •     the  Town  ©f 

or  out  of  repair,  is  good,  m  that  it  would  be  dangerous  to  wait  winchdfea. 
Unulit  became  in  decay :  for  the  confequence  would  be,  that  there 
would  be  no  beacon  in  the  mean  time  and  during  the  reparation : 
beCdes,  that  it  cannot  be  prefumed,  that  the  parties  who  contri« 
Irate  to  the  tax  will  tax  themfelves  unnecefiaiiiy. 

7.  Of  his  Prerogative  in  Wreck. 

By  the  common  law  (a)  the  king  hath  an  undoubted  right  to  Cro.  Jur. 
wrecks;  and  his  prerogative  herein  is  founded  on  the  dominion  he  BeUlyis/* 
has  over  the  feas ;  and  being  fovcreign  thereof,  and  protestor  of  i^*'ft|^5- 
Mhips  and  mariners,  he  is  entitled  to  the  dereli£l  goods  of  the  Moii^» 

rchant ;  which  is  the  more  reafonable,  as  it  is  a  means  .of  pre-  ^17- 

ting  the  barbarous  cuftom  of  deftroying  perfons  who  in  (hip-  r/^'iJ^ 
'lirecks  approach  the  ihore,  by  removing  the  temptations  to  inhu-  ciared  by 

nity.  ^^^'^  . 

Hf^h  T7E.  2.  C.I  I.— King  R.  I.  in  the  fecond  year  of  his  reign  releafed  wreck  through  all 
[iMOy  as  SpelmaD  in  his  Gioffary,  title  Wiecic,  cites  it  9Ut  of  Hoveden*  But  his  fucceflbr  refuined 
pterogativey  and  that  before  the  above  ftatute  of  17  E.  a.;  and  frequent  inftances  theieof  are  long 

Wore  that  ftatute  in  the  times  o{  £.  1.,  H.  3.  and  King  John.,  Hale  De  Jaie  Maris,  c.  7.  pa.  40.] 

There  are  four  forts  of  (hip wrecked  goois,  Jlotjbamyjetjham, 
igam,  and  wreck, 

Fktjbamy  is  when  the  (hip  is  fplit,  and  the  goods  float  upon  the 

ater  between  high  and  low  water  mark. 

Jetjbamy  is  when  the  (hip  is  in  danger  to  be  drowned,  and  for 

iving  the  (hip  the  goods  are  caft  into  the  fea. 

Ligam,  lagan  or  ligan,  is  when  the  heavy  goods  are  cad  into    - 
fea  with  a  buoy,  that  the  mariners  may  know  where  to  retake 
Jbem. 

Wreciy  is  where  goods  (hipwrecked  are  caft  upon  the  land. 
y\kt  Jlotjham,  jetjbaniy  and  ligan,  in  Ihip wrecks  belong  to  the  5C0.  loi. 
*ng  as  well  a^  the  wreck;  for  when  the  mariners  are  caft  away, 

t  is  the  fame  reafon  that  the  prerogative  (hould  take  place  in 

fe  goods  as  in  the  wreck. 

But,  though  the  king  hath  a  prerogative  herein,  yet  wreck  may  5  Co.  107. 

in  a  fubje^  by  grant  or  prefcription :  but,  if  the  fubje£l  pre- 

ibes  in  wreck  alone,  he  (hall  not  \iVit,  fiotjham,  jetjbtim,  or  hgan; 

r  the  king's  grant  (hall  not  be  taken  to  be  more  exten(iv6  than 
natural  import  of  the  words  will  bear. 

Goods  are  faid  to  be  wrecked  at  common  law,  when,  there  are  %  Inft.  i(7« 

marks  or  figns  of  their  property  whereby  to  prove  an  owner ; 

luch  anciently,  and  before  the  methods  of  trading  were  well 
WD|  wai  very  difficult  to  do  \  uqleCi  fomc  living  aninud  efcaped 

U 
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to  the  (horc,  whereby  they  might  take  the  tokens  of  a  property; 

Bia£l.  lib.  3*  Hexice^  ancient  authors  define  it  to  be  no  wreck,  if  a  dog  or  a  cat 

fci.iao,      cfcape  alive  5  or,  if  certain  figns  were  placed  on  the  goods  wherebT 

they  might  be  known*     And  becaufe  this  prerogative  of  wreck 

was  abufed/  to  the  prejudice  of  the  merchant^  the  ftatute  Wejlm. 

2  Ed.  I .  r.  4.  has  provided,  that  if  a  dog  or  cat  efcape  alive 

(which  in  thefe  cafes  they  took  to  be  the  mod  certain  proofs  of 

property)  that  then  the  fiieriff,  coroner,  or  lord  of  the  ifle  might 

claim  them ;  and  if  the  owner  came  and  made  his  claim  within  a 

year  and  day,  he  fiiould  have  his  goods,  otherwife  they  remained 

to  the  king. 

sinft*  167.      The  inftance  of  a  dog  or  cat  are  only  for  examples ;  for  if  any 

living  thing  efcapes,  the  claim  may  be  made. 
slnft.  167.  If  the  marinerti  are  purfued  by  enemies,  and  come  afliore  and 
MoUoy,  leave  the  empty  floating  (hip,  which  comes  to  land  without  any 
^^^*  perfon  \  yet  fliall  they  claim  the  (hip  when  it  comes  on  (hore. 

slnft.  i68«       The  year  and  the,  day  mentioned  in  the  ftatute,  (hall  be  ironi'. 
the  time  of  the  feifiire ;  for  from  the  time  of  feifure  there  is  a  no- 
toriety, in  order  for  the  party  to  make  his  claim. 
fCo.  io7»        But  the  property  is  in  the  king  or  the  lord  of  the  manor,  againft| 
all  but  the  right  owner,  from  the  time  that  the  goods  toudi  land^ 
even  before  feifure  \  for  the  king's  intereft  herein  is  different  from 
that  of  another  occupant,  who  only  acquires  a  right  by  the  feifnies 
for  he  is  intrufted  with  this  prerogative  in  order  to  prevent  any 
other  occupant. 
sidt  x68.       If  the  owner  dies  within  the  year  and  the  day,  his  executors  of 
adminiftrators  may  make  claim  thereto ;  becaufe  it  is  not  limited 
by  the  ftatute  to  the  owner  at  the  time  of  the  wreck. 
5  Co.  107.        This  law  extends  not  only  to  wreck,  but  to  Jlotjbam^jetjbamy  and 
\l)%yxht    ^^'^  •  ^"^  ^^^  wreck  muft  be  claimed  by  aftion  at  {a)  commooi 
taprefs        law,  xhcflot/bafiif  &c.  by  fuit  in  the  Admiralty ;  becaufe  the  wrecu 
%ords  of      is  on  the  land,  ^tfioijbam.  &c.  in  the  feas.  1 

theftatute  ^        J    J    ^  < 

15  R.  2«  c.  3t  the  Admiralty  cannot  take  cognizance  of  goods  wxecked. 

5  Co*  108.  If  the  fuit  be  commenced  before  the  year  and  the  day,  it  ft 
ficeth,  though  the  verdi£i;  be  not  given}  for  the  delay  of  the  law  m( 
do  no  man  an  injury. 

sbft.  x6S.  If  wreck  be  embezzled  both  from  the  king  and  the  owner, 
may  be  inquired  into  on  a  commiflion  of  oyer  and  terminer^ 
the  party  fined. 

%  Inft,  tSS.  If  a  lord  of  the  manor  take  the  king's  goods  as  wreck,  the  kin{; 
may  claim  tiiem  after  the  year  and  the  day  *,  becaufe  the  king  beingJ 
perpetually  employed  in  the  bufmefs  of  the  publick  cannot  m 
bound  to  a  time.  ^ 

If  goods  wrecked  be  bona  perituray  the  king  or  lord  may  fell 
them  before  the  year  and  the  day  be  paft ;  for  the  ftatute  (hall  not 
be  underftood  to  reftrain  them  to  keep  thefe  things  that  of  thieil|| 
own  nature  cannot  be  kept.  j 

5  Co.  xo7»        If  wreck  be  granted  to  the  lord  of  the  manor,  and  he  take  jlv^ 

108.    Sir    ji^^^  jjj^  wreck,  and  the  jury  find  this  whole  matter,  and  aflcft; 

AaU?s€^I  catirc  dionages^  judgment  (hsdl  be  given  againft  the  plaintiff  ^  fof 


the  court  will  not-give  their  judgment,  when  for  part  of  the  mat* 
ter  claimed  the  plaintiff  hath  no  title  j  and  it  being  matter.of  h&f 
the  court  cannot  apportion  the  damages. 

Tunnage  is  granted  to  the  king  for  all  goods  imported  into  the  Vftugh.'i64^ 
rdalm  as  merchandize,  by  any  merchant  whatfoever :  certain  goods  ^  >7>« 
are  wreckt,  and  the  queftion  was.  Whether  they  Ihould  play  this 
duty  ?    And  rcfohed  by  Vaughan^  that  they  (hould  not ;  ift^  Be- 
caufe  they  could  not  be  faid  to  be  imported  ;  for  importation  is 
the  bringing  in  of  goods  by  artificial  riieans,  as  by  (hips,  £5*r.  with 
deliberation,  in  order  for  lome  ufe ;  therefore  thefe  gowds  cafually 
caft  up,  cannot  be  faid  to  be  imported.     2dly^  They  cannot  be  faid 
to 'be  imported  for  merchandize,  but  they  are  now  as  goods  def^ined 
for  fale  -,  but  they  may  be  rcferved  to  the  proprietor.     3<//y,  They" 
are  not  brought  in  by  any  merchant,  for  they  are  prefumed  to  be 
deferted  and  derelifi:,  and  thence  the  property  changed  \  and  the 
king  having  a  property  in  the  whole,  it  is  to  no  purpofe  to  give 
him  a  part. 

Originally  all  wrecks  were  in  the  crown,  and  the  king  has  a.^  6  Mod.  149; 
right  to  a  way  over  any  man's  gro.und  for  his  wreck  \  and  the  fame  ^  **^* 
privilege  goes  to  the  grantee  thereof. 

i    8.  Of  the  King's  Prerogative  in  relation  to  Coins  and  Mines; 

It  Is  clearly  agreed,  that  by  the  common  law  the  king  hath  a  Dav.  19. 
birerogative  in,  and  is  entitled  to,  all  royal  mines  of  gold  and  *l^o^-Abr, 
^ohrer,  and  treafures  of  gold  and  filver  hid  in  the  earth;  and  that  ^co.  114^ 
he  is  intruded  with  the  {a)  coinage,  and  making  money  current ;  Co.  146. 
ihd  that  he  alone  can  brine  the  mines  and  treafures  of  any  con-  If)  '^^  ^ 
jaered  country  mto  ufe,  by  commg  them  out  mto  his  money,  of  money, 
hxiA  this  prerogative  is  lodged  in  the  king,  as  he  adminifters  juftice  »<)  tbe  gi?« 
o  all ;  and  therefore  the  power  and  regulation  of  that  which  is  U^'jJ^l?' 
he  {b)  common  ftandard  and  meafure  of  all  bartering  and  com-  raiue,  it 
ocrce  is  coilimitted  to  his  care..  j«ft*y  «c- 

wm  tiujtfiatis ;  and  in  England  it  ii  one  fpecial  part  of  the  king^s  prerogatire.    Hal.  Hift.  P.  C.  xSS. 

1}  Money  Is  the  common  mejfure  of  all  commerce  almoft  through  the  world ;  it  confifts  principally  oT 
i^tee  parta;  i.  The  materials  whereof  it  is  madej  2.  The  denomination  or  extrinfic  value,}  3.  The 
Vipreffion  or  ftamp.     Hal.  Hift.  P.  C.  188. — --Sir  John  Davis  mentions  fix  things  aa eflentlals  to  the 

|itim«tJon  of  coin;   i.  Weight4  a.  Finenefs;  3.  Impreflion;  4.  Denomination ;  5*  Authority  of  the 

pee ;  6.  Proclamation.  Davit,  19.  in  the  cafe  of  mixed  money — which  laft,  vis.  tbe  proclamation^  it 
<# always  neceifary  to  the  legitimation,  fays  my  Lord  Ch«  J.  Hale ;  for  the  currency  of  money  ia  a  queftion 
^^  fa^  and  may  be  proved  by  the  officers  of  the  Mint  or  their  indenture^  on  an  in^&nent  for  clippiof 
''4  cottnterfeiu'ng  the  king's  coin.    Hal.  Hift.  P.  C.  196.    2  Salk.  446.  S.  P.  '     -     . 

I 

^[Alfo,  this  prerogative  is  given  to  the  king  as  a  neceflary  con-  Plow.  315; 
Ipience  of  the  power  of  war,  and  peace  ^  for  there  can  be  no  wars  p^«9««ot- 
;ide  without  the  expence  and  confumption  of  treafure.  Sbw^^lrf*** 

War.    Co.  Lit.  90.  b.    ziCo.9X.    ft  Roll.  Kep.  298^ 

^iBefides,  it  was  thought^  <hat  if  any  other  perfons  had  the  power  Plow.  316, 
^nes  of  gold  and  filver,  they  might  by  thefe  immenfe  treafures 

f  too  formidable,  and  wreft  that  authority  from  the  king  which 

depofited  in  his  hands  only* 

'ouV.  H  The 


i 


i 


s^^  Prerogatitte, 

Cotton,  4.         The  ufe  and  necelTity  of  money  arofe  from  the  nature  of  trade, 
Lock  of       but  more  efpecially  from  this,  that  the  fcveral  provifions  of  life 
^**  are  in  their  own  nature  periQiablej  and  not  to  be  laid'Up  in  fperie. 

This  made  it  neceffary  that  fome  things  fliould  be  fixed  on  to  pab 
as  tickets  of  credit  in  exchange  for  thofe  commodities :  hence, 
the  thing  agreed  on  muft  have  thefe  qualities,     ijly  It  muft  be 
durable,  becaufe  otherwife  it  would  not  be  more  eafily  laid  up  than 
the  prov:(ions  themfelves.     2diyf  It  mufl:  be  icarce,  that  a  little  of 
it  may  ferre  to  be  carried  from  place  to  place^  in  order  to  fupply 
men's  feveral  occafions.    Upon  thefe  two  accounts  gold  and  filrcr 
were  pitched  on  as  the  two  metals  mod  fcarce  and  ^lofl  durabk, 
and  therefore  bed  able  to  anfwer  both  the  purpofes.     If  therefore 
gold  and  filver  be  taken  up  as  the  meafures  of  all  other  things,  it 
follows,  that  the  comparifon  of  their  value  will  (land  thus :  when 
the  labour  fpent  in  digging,  refining,  and  importing  an  ounce  of 
filver,  is  equal  to  the  labour  in  fowing,  reaping,  and  threfliing 
a  bufhel  of  corn,  then  is  an  ounce  of  filver  equal  to  a  bufhel  of 
corn ;  ttfe  induftry  in  the  acquiring  is  equal,  and,  confequently,. 
men's  property  in  them  is  the  fame,  that  is,  their  values  are 
equal ;  for,  if  the  corn  be  more  plenty  than  the  filver,  then  1 
buQiel  and  a  half  of  com  will  poffibly  be  worth  an  ounce  of  filver  \ 
if  on  the  other  hand,  the  filver  be  more  plenty  than  the  corn, 
then,  poQibly,  an  ounce  and  a  half  of  filver  will  amount  to  no 
more  than  a  bufliel  of  corn ;  an4  what  is  done  by  coining  of  fiircr 
is  no  more  than  afcertaining  the  value  of  feveral  pieces  in  order 
for  commerce ;  as  that  the  crown  (hall  contain  an  ounce  and  the 
like,  that  the  people  may  not  be  compelled  to  ufe  their  fcale  and 
touchftone  on  every  bargain. 
lock  of  The  policy  in  relation  to  the  coin  is,  that  the  value  remains  un- 

Coin.  alterable ;  for  the  ftandard  cannot  be  varied  without  manifed  in- 

Juftice ;  as,  fuppofe  a  man  contraQs  for  ten  crowns,  which  is 
equal  to  ten  ounces  of  filver,  that  fuppofe  equal  to  ten  bufhels  of  \ 
corn,  and  before  payment  the  publick  dandard  (houid  alter ;  for  i 
indance,  that  the  crown  were  leflened  to  half  an  ounce,  and  yet  { 
we  fuppofe  that  the  indudry  in  the  acquirement  is  the  fame  in  re*  | 
lation  to  the  ounce  of  filver  and  the  bufhel  of  corn ;  it  then  follows  | 
that  the  ten  crowns  paid  in  publick  money  will  be  equal  to  hut, 
five  bufliels  of  corn,  and,  confequently,  the  man  by  the  publick, 
a£k  will  lofe  half  the  value  in  which  he  had  a  property,  by  thCi 
contracl":  fo,  in  cafes  of  foreign  trade,  where  the  meafurc  of 
commerce  is  the  intrinfick  value  of  the  filver  or  gold,  there  can  be 
no  variation  of  fuch  mcafure  without  injudice. 
ft  Inft.  C75.       And  indeed  the  keeping  to  the  common  dandard  is  of  that  ira^ 
f(fl)  In  ih:,  porlauce,  that  my  Lord  Cote  feems  to  be  of  opinion  (a),  that  the] 
**^'"bi"  k '    alteration  of  money  in  weight  or  alloy  cannot  be  without  an  zSt\ 
ft^ncco^curi  of  parliament  -,  and  in  this  grounds  his  opinion  on  the  datutcs  oC 
viri  Lt  rd      25  E.  3.  c  1 3.  and  9  H.  5.  /tjf.  2-  c.  6.  but  herein  the  law  fecmil 

Com  I's^l  ^0  ^  ^^  ^^'*^  ^^^"  ^y  ^y  ^^^^  ^^^^*        .  ■ 

«T  Hi'ft.  I  •  ^^^^  ^t  the  fird  inditution  of  any  coin  within  this  ktng<!oai|| 

V.  c.  191.    the  king,  and  he  itlone,  fets  the  weight,  the  alloy,  the  denominatei 

value  of  all  coin  -,  and  this  is  done  commonly  by  indenture  be«< 

tweeu  the  king  and  the  matter  of  the  Mint. 


a.  He  may  by  his  proclamation  legitimate  foreign  coin,  and  Hal.  hui^ 
make  it  current  money  of  this  kingdom  according  to  the  value  P»C.i9«« 
impofed  by  fuch  proclamation  ;  but  the  counterfeiting  fuch  money 
was  not  tr^^on  till  the  ftatute  of  i  Mar.  c.  6.  made  it  fo^  nor 
the  cIlppioKy  wadiing,  impairing  thereof  ^as  not  treafon  till 
5  Eliz,  r.  II.  and  i8  El'tx.  c,  x.  but  all  thefe  ftatutes  allow  the 
power  of  legitimation  thereof  to  the  king  by  proclamation. 

3.  He  may  enhance  the  external  denomination  of  any  coin  al-  Ha].fii{t 
ready  eftabliflied,  by  his  proclamation  ;  and  thus  it  hath  been  gra-  f  \^Th''*li 
dually  done  almoil  in  all  ages  (^).   This  is  fometimes  called  imbaf-  it  be  not  ab- 
ing  of  coin,  and  fometimes  enhancing  of  it ;  and  it  is  both  ;  it  is  foiuteiy  an 
an  enhancing  of  coin  in  refpeft  of  the  cxtrinfick  Value  or  denomi*  o^theToi"^ 
uadon,  but  an  imbaiing  in  refpedi  of  the  intrinfick  value  ;  as  for  in  the  fpe* 
inftance,  when  in  the  time  oi  Jidward  lY '  a  noble  was  raifed  to  a  <^'«»  yctie 
higher  rate  by  twenty  pence,  „,„  ^  ^^  ^^^^    H^  m^tc'^Ig^^ 

4.  He  may  by  his  prerogative  imbafe  the  fpecies  or  material  of  Hti.  H!ft«  ' 
the  coin,  and  yet  keep  it  up  in  the  fame  denominated  or  extrinGck  ^  ^-  '9*» 
value  as  before;  namely,  to  mix  the  fpecies  of  money  with  an  »R^i.Abr. 
alloy  below  the  ilandaril.  166. 

As  to  my  Lord  Cokeys  opinion,  all  he  fays  that  can  be  inferred  Hal.  Hift. 
from  it  is,  that  it  is  not  fafe  nor  honourable  for  the  king  to  de-  ^'  ^'  '94* 
bafe  his  coin  below  (lerling;  and  that  if  it  be  at  any  time  done» 
it  is  (it  to  be  done  by  aflent  of  parliament ;  but  certainly  all  it  con^ 
eludes  is  that^W  rion  debet ^  h\xt  factum  vaiet. 

From  the  king's  prerogative  in  coins  it  hath  been  adjudged,  Hob.  s7o» 
that  at  common  law,  and  without  any  ftatute,  an  information  lay  Courteen't 
againft  perfons  for  tranfporting  large  quantities  of  money,  being  poph*i494 
'  agaialt  the  policy  of  the  ftate  and  government.  where  it  is 

*^         '  *"  .    held,  that 

engrofllng  a  great  quaniity  of  money  is  an  offence ;  &  vide  Roll.  Rep.  2^9* 

But,  though  mines  of  gold  and  filver  belong  to  the  king,  yet  Plow,  jaj* 
;  Jttincs  of  tin  and  copper  belong  to  the  fubjeft  ;  for  by  none  of  the  *^"'*-  S"^*. 
I  above-mentioned  rcafons  are  thefe  to  be  annexed  to  the  crown, 
j     But  herein  there  hath  been  a  great  queftion,  viz.  Whether,  if  piow.  523. 
the  mine  of  copper  or  tin  contained  gold  or  filver,  as  they  often  do,  3*^*  33^« 
*hofe  it  (hould  be,  the  kin^»/s  or  the  fubjeft's  ?   And  the  judges 
[Cre  made  a  very  extended  conftruftion,  and  held,  that  gold  and 
Ivcr  being  the  nobler  and  more  valuable  metals  (hould  attraft  the 
'fs  valuable,  and  belong  xo  the  king  ;  as  like  wife  for  the  following 
[eafon,  that  the  king's  property  cannot  be  held  in  jointure  with  the 
ibjeft,  and  that  the  king's  property,  though  ever  fo  fmall,  (hall 
)t  be  loft  by  mixture  with  the  fubjecl's. 

But  upon  this  cafe  the  reporter  very  juftly  obferves,  that  in  all  Plow.  339* 

»fe  metals  of  copper,  tin,  tsfc.  there  is  a  mixture  of  gold  and  filver, 

[hich  mixture  is  of  no  value  in  comparifon  to  tht  other  metal,  and 

gold  or  filver  is  the  life  of  the  mine,  without  which  it  cannot 

worked ;  fo  that  this  was  declaring  all  copper  and  tin  mines  ih 

le  king. 

And  therefore  by  the  ftatute  i  W.  l^  M.flat.  i.  c.  30,  §  4.  it 
CQa^cdj  /^  That  no  miae  of  copper^  tin^  iroui  or  lead,  (liail  be 

LI  ^  *^  adjudged. 


.1 


5i6  Pcerogatitte.  ^ 

^^  adjudged  a  royal  mine,  althoagh  gold  or  fiiyer  majf  be  extnfie^ 
««  out  of  the  fame.'* 

Aiid  hj  the  sW.bf  M.  e.  6.  $  a.    '<  All  proprietors  of  minei 
<*  wberem  any  ore  (hall  be  found  in  which  there  iticopper,  dn^ 
^  iron,  or  lead,  fliali  hold  and  enjoy  the  fame,  not^itEftaiuiiDg 
^  that  fuch  mines  or  ores  (hall  be  claimed  to  be  royal  mines*} 
^*  provided  that  their  maj^fties,  and  all  claiming  royal  mines  oodtf 
<*  them,  may  have  the  ore  of  fuch  mines,  (other  than  the  tin  ote 
<<  in  the  counties  ot Devon  and  Cornwall)  paying  to  the  p^>p^^ 
<*  tors  within  thirty  days  after  the  ore  is  laid  on  the  banks,  ml 
<<  before  the  fame  is  removed,  the  rates  following,  vfs.  for  all  ore 
'*  walhed  wherein  is  copper,  16/.  per  ton  i  and  for  all  ore  waihcd 
•*  wherein  there  is  tin,  40  /.  per  ton ;  and  for  all  ore  walhed 
••  wherein  there  is  iron,  40/.  per  ton;  and  for  allorcwaihcd 
**  wherein  there  is  lead,  9  L  per  ton ;  and  in  default  of  payment 
.  **  it  (hall  be  lawful  for  the  proprietors  to  difpofe  of  the  ore." 
PWiv.  336.       The  king  by  exprefs  words  may  grant  away  royal  mines  as  well 
2^'^        as  invcft  a  fubje£l  with  any  property  in  the  aforementioned  chat- 
^^  tels,  but  then  it  mud  be  by  exprefs  words ;  for,  if  the  king  grants 

to  y,  S.  lands  and  the  mines  therein  contained,  and  roy|l  mines 
are  found  in  them,  they  (hall  not  pafs  to  the  fubjedl ;  for  the  king's 
grant  (hall  not  be  taken  to  a  double  iment,  becaufe  they  are  le* 
cords  that  ought  to  have  the  (Irideft  truth  aAd  certainty;  and  die 
mod  obvious  intent  is,  that  they  (hould  only  pafs  the  common 
mines  that  are  grantable  to  a  common  perfon. 
IS  Ge.4s.        It  hath  been  held  by  the  judges  afTemblcd  at  Serjeanfs  Im^  that 
the  king  may  enter  into  any  man's  ground  and  dig  falt*petre  for 
making  gunpowder ;  and  that  the  king  hath  a  prerogative  herein) 
being  neceiTary  for  the  fafety  of  the  realm,  although  it  be  a  thing 
of  a  new  invention. 
mCo.  13,        And  herein  my  Lord  Coke  obfervcs,  ift.  That  it  muft  be  done 
■4>  with  as  much  conveniency  and  as  little  to  the  prejudice  of  the 

owner  of  the  ground  as  poflible ;  and,  confequcntly,  that  the 
digging  in  a  man*s  houfe,  barn,  outhoufe,  Isfc.  or  weakening  the 
walls  of  any  fuch  houfe,  l^c,  is  unlawful. 
IS  Co.  IS*        2»  Th^t  ^c  f*^'^  or  ground  muft  be  made' and  left  as  commodi- 
ous to  the  owner  as  it  was  before. 
tsCo«S3«        3.  That  this  is  in  nature  of  a  purveyance,  and  an  incident  m- 
feparable  to  the  crown,  and  cannot  be  granted,  demifed,  or  tranf- 
ferred  over  to  another. 
IS  Co.  14*        4*  That  the  owner  of  the  land  cannot  be  reftraiiied  from  digging 
and  making  falt-petre ;  the  king  not  having  an  intereft  in  it  as  he 
hath  in  gold  and  filver  in  the  land  of  the  fubje£^. 

0.  Of  his  Prerogative  in  derelifl  Goods ;  and  therein  of  Waifs» 

Strays,  and  Treafure  Trove. 

Bm.  tit;  All  dereliA  goods,  and  in  which  no  man  hath  a  property,  be* 

jarochiil 
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^M«  uAknowfii  in  which  ctfe  the  king  tfhaU  have  Uwrso«^«j  ami  Uk  ofi:eii4er  ^iSi  be  iadidid  f 
i|  A^4  i^JHfUm  i^wti.    HtwJk.  P.  C.  c.  33.  §  19. 


865  if  a  perfon  dies  inteftate  and  without  kindred,  his  goods  and  Saik.  37, 
chattels  belong  to  the  king.     And  herein  the  ufual  courfe  is  faid  f'*  3* 
to  be  for  a  peifon  td  procure  the  king^s  letters  patent,  and  then 
the  ordinary  admits  the  patentee  to  adminiftration. 

As  to  goods  waived,  thefe  belong  to  the  king,  and  are  in  him  $  Ca.  109. 
without  anjr  office ;  becaufe  the  property  is  in  nobody,  and  there- 
fore by  publick  agreement  is  put  out  of  the  finder,  in  whom  it  was 
by  the  Rate  of  nature,  and  is  veiled  in  the  king  in  recompence 
for  his  trouble  and  chirge  in  the  execution  of  juftice. 

Bat  at  the  common  law,  the  owner  purfuing  the  felon,  and  the  How  fir  ■ 
felon  waiving  the  goods,  the  owner  may  retake  them.     Alfo,  upon  J^j^* 
an  appeal  of  felony  the  owner  is  entitled  to  a  writ  of  reftitution ;  overt aitett 
and  as  a  farther  encouragement  for  the  profecution  of  felons,.by  the  property 
die  21  /f.  8.  r.  1 1,  it  is  provided,  that  if  the  party  come  in  as  evi-  *^^  ^.jr^ 
dence  on  the  indifkment  and  attaint  tlie  felon,  he  (hall  have  a  cjt.  Fairs  and 
writ  of  reftitution  awarded  by  the  judge  of  affize.  Mtrkett. 

If  a  felon  in  flight  waive  his  own  goods;  and  the  king  feize  Bro.  EftrAr, 
them,  thefe  alfo  arc  waifs ;  for  they  are-  relinquiOied,  and  the  ^^^£ 
property  is  in  nobody.  *^     ^    ** 

In  trover  the  defendant  pleads  in  bar,  that  the  queen  was  feifed  5  c«.  109* 
of  the  manor  of  Newport  Pagnel,  and  that  in  the  faid  manor  the  C">'  ^^«. 
goods  were  found  waived,  and  doth  not  fay,  that  they  were  waived  ^^^  cafc** 
'  in  flight  I  this  is  no  bar ;  for  if  the  goods  were  only  laid  upon  the 
manor,  and  not  waived  in  the  purfuit,  they  are  no  fuch  waived  or 
dereli£k  goods  as  the  king  may  claim  by  his  prerogative. 

The  owner  may  at  any  time  retake  the  goods  waived,  if  they  xiE.4.  i6« 
arc  not  feifed  by  the  king  or  lord  of  the  manor ;  for  the  lord's  pror  K.»te*w^ 
•  perty  begins  from  the  feizu.re ;  for  (ince  there  is  no  property  aU    ^ 
tered  by  the  wrong  and  theft  of  the  felon,  it  follows  that  the  right 
remains  till  they  are  feized  for  the  king  as  guardian  of  the  pub- 
lick  fafety,  upon  the  purfuit,  or  forfeited  to  him  upon  the  con- 
vifiion. 

Waifs  and  ftrays  are  not  neceflarily  incident  to  a  leet,  but  they  SH.  7.  u 
ttay  be  appurtenant  to  it  by  grant  from  the  king  5  for  the  original  ^^^  **™yt 
prerogative  is  in  the  crown>  and  comes  from  thence  to  the  fubjed^  '^* 
at  the  pleafure  of  the  king. 

And  though  a  lord  of  a  private  manor  may  have  waifs  and  ftrays  Bw.  Eflny, 
by  prefcription,  yet  he  cannot  have  bonafelonum  znd  fugitivarum  »3 
without  grant  from  the  king;  becaufe  no  man  can  prefcribe  for  f,E,Jfj5^ 
diem,  for  every  prefcription  muft  be  immemorial,  and  the  goods 
of  felons  and  fugitives  cannot  be  forfeited  without  record,  which 
prefuppofes  the  memory  of  that  continuance. 

The  king  may  grant  the  privilege  of  ftrays  to  the  lord  of  a  44E.3.i9« 
oaanor,  or  he  may  claim  it  by  prefcription,  which  fuppofeth  a  i9®jl°5* 
grant  loft  j  but  no  lord  of  a  manor  can  take  the  king's  beafts  as     **^"^» 
ftrays,  becaufe  the  grant  of  the  king  muft  be  fuppofed  to  extend 
no  farther  than  this  particular  prerogative  of  tlie  king,  that  iS|  to 
■  take  the  cattle  of  common  perfons; 

'*    Where  the  lord  of  a  manor  hath  not  a  grant  or  prefcription  for  h  H.  6.  5. 
ftray,  there,  the  flieriff  (hall  feize  it  in  behalf  of  the  king,  and  ihaU  ^"^"^ 
^ccounc  for  it  to  the  king  in  the  Exchequer.  "^'  ^* 
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Co.  Lit.  Ifjf,  be  felfed  of  a  manor  whereunto  the  franchifes  of  watfanj 

>si.  b.        ftray  be  appendant,  and  the  king  purchafe  the  manor  with  the  ap- 
purtenances, the  royal  franchifes  are  re-united  to  the  crown,  and 
not  appendant ;  becaufe  the  ftray  belongs  to  the  king  by  his  pre- 
rogative, and  when  the  manor  comes  to  him,  the  ft'rays  arc  in  him  \ 
Jure  corona:  but,  if  he  grant  the, manor  in  as  ample  a  manner  as 
A.  had  it,  this  grants  the  ftrays.by  reference  to  the  former 
grant. 
19^.3.  %M        In  the  cafe  of  the  king,  if  a  man  juftifies,  as  beads  taken  in 
Bro  title       behalf  6f  the  king,  yet  he  muft  fay  that  the  bcafts  were  taken  and 
"y»4»     proclaimed;  for  othcrwife  the  king's  mere  fcizure  (hall  not  be  2 
fufficient  prefumption  in  behalf  of  his  property. 
Bro.  Eftray,       The  fherifF  or  bailiff  of  the  king  cannot, pray  in  aid  of  the  king 
(s)*  in  an  aflion  of  trefpafs  brought  'againft  him  \  for  the  aid  of  the 

cto.  ka»/    ting  cannot  be  demanded  to  come  in  to  juftify  tl\e  aftsofhis 
694,  minifters,  but  they  are  anfwcrable  for  their  own  afts ;  and  the 

taking  any  chattels  is  only  a  fact  of  the  king's  minifters  5  but  in 
matters  of  titles  of  land  which  are  no  faft  of  the  king's  minifters, 
but  relate  to  his  permanent  revenue,  the  particular  tenant  (hall 
pray  in  aid  of  the  king  in*  revcrfion. 
Cro.iUi.  Alfo,  the  pleading  of  the  officer  is  not  good  unlefs  he  fays,  he 
•94»  hath  anfwercd  the  value  pf  them  to  the  king ;  for  the  officer  can- 

not juftify  the  taking  in  his  own  right. 

The  king  or  lord  of  the  manor  hath  property  from  the  time  of 
the  ftray's  coming  upon  the  manor  agaiuft  all  others  but  the  right 
owner;  but  in  relation  to  the  right  owner,  he  bath  only  the 
•  cuftody,  and  not  the  property. 
5  Iftft.  T13.       The  king  hath  a  prerogative  in  treafure  trove,  that  is,  trcafures 
Kitcb.  So.    of  gold  and  filver  which  muft  be  hid  in  the  earth,  and  in  whichnO 
man  hath  a  property ;  but  treafures  of  gold  and  filver  found  onj 
the  furfacc  of  the  earth,  or  found  in  the  fea,  belong  to  the  i 
finder, 
ginft.  133.       This  prerogative  was  thought  to  be  of  that  confequence  to  the 
JJ^J;*^'^^'     crown,  that  it  is  faid,  that  anciently  the  concealing  of  treafure 
^*    *  ^°  '    trove  was  punifhed  with  death  j  but  it  is  now  only  punifliablewith 
£nc  and  imprifonment. 

10.  Of  his  Prerogative  in  Fines  and  Forfeitures. 

tVent  168.       Fines  and  forfeitures  for  offences  at  law,  go  to  the  king  as  the 
^./«  title      head  of  the  government;  and  are  given  to  him  as  well  for  the 
Forfeiture.    p^yjcJ^  good  as  for  the  increafe  of  his  revenuje. 
Hal.  Hift.         Hence  it  is  held,  that  if  a  perfon  be  attainted  of  high  trcafofli 
F.C.JS3*    ^\\  his  lands  of  vvhomfocver  holden  are  forfeited  to  the  kingt 
jind  that  though  the  lands  are  immediately  held  of  the  king}  yctJjc 
hath  them  not  as  royal  cfcheats,  but  jure  corona  or  prarogatk^ 
regaiis. 
Moor,  133.       Alfo,  where  a  ftatute  gtveth  a  forfeiture,  either  for  nonfcafanrt 
y  Co.  36.     or  misfcafance,  the  king  ftiall  have  it,  unlefs  it  be  othcrwife  partJ* 
1  f  Cp.  6S.    ^^j^yjy  direfted  by  the  ftatute^ 
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And  on  this  foundation  it  hath  been  adjudged,  that  an  arch-  »Vent.  267, 
deacoa  having  fold  the  ofiicc  pf  regiftra^  of  the  archdeaconry^  t!^F«cT"* 
which   is  a   forfeiture  within  the  ftatute  5  ^  6  £.  6.  r.  16.  the    *      *  » 
right  of  nomination  belonged  to  the  crown,  and  not  to  the  bifliop 
of  the  diocefe. 

Ffiie  p/t/s  titles  Forftfiture  gmd  Outlawry.     *         • 

(C)  Of  his   Prerogative  ovef  the   Perfons  of  his 

Subjeds :  And  herein, 

l«  Who  (hall  be  faid  bis  Subjects. 

A  LL  perfons  born  in  any  part  of  the  king's  dominions  and  7  Co.  1.  &c. 

*^^  within  his  proteftion  are  his  fubjefts,  as  are  all  thofe  born  in  Cai'"'« 

Irelandy  Scotland^  WaUsy  the  king's  plantations,  or  on  the  Englijb  W370.**'' 

feas;  who  by  their  births  owe  fuch  an  infeparable  fillegiance  to  Co.  Lit.  129. 

the  king  that  they  cannot  by  any  a£l  of  theirs  renounce  or  transfer  ^.y'^^J°°* 
*u  •    r  L.«    <!.•        /  r       •  •  "^'^^  title 

tncir  lubjection  to  any  foreign  prince.  Aliens. 

Alfo,  the  fubje£ls  of  a  foreign  prince,  coming  into  England  and  3  inft  4, 5. 
living  under  the  prbte£kien  of  our  king,  may,  in  refpect  of  that  ^y^O  '45- 
localligeance  which  they. owe  to  him,  be  guilty  of  high  treafon,  aSaik^V-'o. 
and  indided  that  they  contra  dominum  regem  (the  words  naturalem  pi.  2. 
dominumfuum  being  omitted)  did  compafs,  t^c.  contra  Ugearttiafua  Hawk.  P.C. 
debitum.     And  it  is  faid  that  even  an  ambaflador,  committing  a  Hai.^Hift?* 
treafon  againft  the  king's  life,  may  be  cx)ndemned  and  executed  p.c.  59. 
here,  and  that  for  other  treafoiis  he  (hall  be  fent  home.  » 

But   aliens  who  in   a   hoflile   manner  invade  the   kingdom,  Hawk. PC. 
whether  their  king  were  at  war  or  peace  with  curs,  and  whether  *^'  */•  §^» 
they  come  by  themfelves  or  in  company  with  Englijb  traitors, 
cannot  be  punifhed  as  traitors,  but  fhail  be  dealt  with  by  martial 
law.  ' 

If  the  king  oi  England  makes  a  new  conquefl  of  any  country,  Dyrr.iiV. 
the  perfons  there  born  are  his  fubje£ls;  for  by  faving  the  lives  of  Vaugh.  2S1. 
the  people  conquered  he  gains  a  ri^ht  and  property  in  fuch  people^ 
and  may  impofe  on  them  what  law  he  pleales. 

But  until  fuch  laws  given  by  the  conquering  prince,  the  laws  1  P.  Wmi. 
and  cuftoms  of  the  cdnquered  country  fliall  hold  places  uhlefs  J5»J.^- 
Where  theie  are  contrary  to  our  religion,  or  enadt  any  thing  that  ^^^^^  the 
is  malum  infe,  or  arc  lilent  {a)\  for  in  all  fuch  cafes  the  laws  of  jaws  are  re« 
the  conquering  country  fhall  prevail.  ^^'^^  °J^ 

conquered  country  Ihal!  be  governed  according  to  the  rule  of  natural  equity.     2  Salk.4:i. 

If  there  be  a  new  and  uninhabited  country  found  out  by  £/ig-  a  P.  Wms. 
lyh  fubjefls,  as  the  law  is  the  birthright  of  every  fubjeft,  fo  75-^  »Sa^'k. 
wherever  they  go  they  carry  their  laws  with  them  \  and  therefore  tike  point. 
fuch  new  found  country  is  to  be  governed  by  the  Jaws  of  England:  %  i-d,  Raym. 
though,  after  fuch  country  is  inhabited  by  the  Englijb^  ads  of  par-  '**5* 
liament  made  in  England^  without  naming  the  foreign  plantations, 
will  not  bind  them. 

L 1  4  a-  That 
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%  Tbat  he  is  entitled  to  the  Service  and  Allegiance  of  his  Sabt 
je£ls  I  and  therein,  of  the  Qaths  injoLned  them. 

Stv.  4^.  It  is  clearly  agreed,  that  the  king  hath  an  intereft  in  all  his  fob* 

Moor,iii.  jcfls,  and  is  entitled  to  their  fervices,  and  may  employ  them  in 

9rr^!  fuch  offices  as  the  publick  good  and  the  nature  of  our  conftitadon 

4  Mod!  169.  require  ;  and  on  this  foundation  it  hath  been  held,  that  the  king 

Saik.  167.  may  oblige  a  pcrfon  to  fcrve  the  office  of  (herifF,  and  that  no  pcr- 

Ld/ktym.  ^^^  ^^  ^  exempt  from  fuch  office  but  by  aft  of  parliament  ot 

•9*  Skin.'  letters  patentt 

574.  pK  I.  C<rtb.  306. 

J  Co.  Cjl-  The  allegiance  that  is  due  from  every  fubjeft  to.  the  king  is  of 
IIVhS^  two  kinds-  ly?.  Original,  virtual,  and  impHedt  ^rf/jf,  E^preffcd 
p.c!  59.61.  ^^  declared  by  oaths  or  promifes.     The  firil  of  thefe  arifes  from 

t«)iVenL3.  that  prote£^ion  which  every  fubje£^  hath  from  the  king  and  the 
K^  ^  laws,  and  is(fl)  faid  to  be  due  to  the  natural  and  not  to  the  poli- 
Soa'of  ihcir  ^^k  perfon  of  the  king  ;  and  from  the  breach  thereof  arifeth  the 
allegiance  to  Crime  of  high  treafon. 

the  regal  ca- 
pacity or  crown,  exclofive  of  the  perfon  of  the  k*ng»  (aniong  other  thingSi^  vere  the  Spencers  bani&e^ 
in  the  reign  oi  Edward  the  fecond.  H:|l.  Hift.  P.  C.  67. J  — ^TbsC  the  obrigation  of  aliegiasfc  is  ooC 
to  be  applied  nor-  laid  upon  prirate  caufes  \  for  no  man  can  make  a  caafe  of  allegiance  other  than  fucb 
«s  (he  liw  makes,  and  as  concerns  the  £uth  and  loyalty  that  the  I'ubjet^  owetb  to  his  Ibvereign  in  poiati 
offtate*    Hob.  ^7iy272« 

jBl.Comni.  [Natural  allegiance  cannot  be  forfeited,  cancelled,  or  altered  hj 
F^ft*  ^"[  ^*  any  change  of  place,  time,  or  circumftances,  nor  hy  any  thing  but 
fervMy^tbat  ^^  united  Concurrence  of  the  legillaturc.  For  it  is  a. principle  of 
w  the  well-  univerfai  law,  that  the  naturalrborn  fubjeft  of  one  prince  cannot 
V  known      y^j  ^j^j  ^Q^  ^^  j^jg  q^„^  ^^^  j^^^  j^y  fy^rearing  allegiance  to  another, 

•««  which  the  P^^  off  or  difcharge  his  natural  allegiance  to  the  former:  for  this 
"  writers  of  natural  allegiance  was  jntrinfick,  and  primitive,  and  antecedent  to 
«« have**  ^^^  other;  and  cannot  be  devcfted  without  the  concurrent  aft  of 
«<  adopted  that  prince  to  whom  it  was  due-  Indeed  the  natural-born  fubjcft 
«« and  ap-  of  onc  princc,  to  whom  he  oi^es  allegiance,  may  be  entangled  by 
*|  ?hif  cSe  f"'^jc^*"g  himfclf  abfolutely  to  another  j  but  it  is  hb  own  aft  that 
Vnmo^^*  brings  him  into  thefe  ftraits  and  difficulties,  of  owing  fenriceto 
«« tift  extur^  two  maftcrs ;  and  it  is  unreafonable  that,  by  fuch  voluntary  aft  of 
««comM«.'  ^^®  ^^'^^  ^^  fliould  be  able  at  pleafufc  to  unloofe  thofe  hands,  by 
«  heodeth    .  which  hc  is  Connected  to  his  natural  prince.] 

•«  the  whole 

«  dodrine  of  natural  allegiance."  Foft.  Cr.  L.  184.  This  19  exemplified  by  a  ftrwg  laftasGebtM 
report  which  that  learned  Judge  hath  given  of  i^neas  Macdonald's  cafe.  He  was  a  native  of  Gicit 
Britain,  but  had  received  his  education  frum  his  early  infancy  in  France,  had  (pent  his  riper  yeartioi 
profitable  employment  in  that  kingdoip,  and  had  accepted  a  comipiifion  in  the  fervice  of  the  Frb» 
king  t  a£^ing  under  that  coromiflion,  he  was  talcen  in  arpps  agatntt  the  king  of  Englind,  fbr  which  K 
Wat  indi^(i  and  convi<^d  of  high  treafnn  j  but  was  pardoned  upon  condi^on  of  his  leaving  the  kii^- 
dom,  and  contipuing  abroad  during  his  life.  IJ.  59>— By  ft-  26  G.  3.  c.  60.  it  is  enaded,  ttog 
regiflry  of  aiiy  (b^ip  or  veflTcl  Piall  thenceforth  be  m^dcy  until  the  owner  c^  owners  of  fach  ihip  ^^'^ 
Shall  have  taken  an  oa^h  therein  fet  forth  in  manner  therein  dire^ed|  containing,  among  otbers,  tte 
words  followmg :  **  That  I  the  faid  ji*  B.  (and  the  faid  other  owoen,  \f*ny)  am  (or  are)  truly  » 
<«  bonafidt  a  fnbjea  (or  fubje^s)  xif  Great  Britain,  and  that  I  the  faid  ^.  M.  have  not  (nor  ban  my 
**  of  the  other  owners,  to'^e  heft  of  my  knowledge  and  belief)  taken  an  oath  of  allegiaoceMni 
*'  foreign  <)ate  whatever,  except  under  the  terms  of  Ibme  capitolatioa  {Jejerihing  tki  t^^"^ 
<f  thirirfy*    And  1>y  ft.  ay  G.  3.  c.  19.  )  4*  ncitipf  chs  «boTg  dt^^i  ^  i|  cqidw^i  tbft  VT^ 
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jvUcb  Aall  hite  been,  or  may  be  uken,  for  the  fole  purpofe  of  acquiring  tbe  right!  of  >  citiif  n  of 
bofgher  in  any  foreign  ci(y  or  town/in  Europe,  to  be  enjoyed  during  die  time  that  the  parfon  or  per^f  ' 
taking  fuch  oath  ihail  refirfe  in  fuch  city  or  town,  and  for  a  Umiied  time  after  fuch  refidence  (hall  pawe 
aipiicd|  ihaU  Aot  be  deemed  an  oath  of  alle|iance  pi  a  foreign  ftate,  wUhin  the  true  intent  wd  meaning 
of  the  above  %€k* 

• 

The  ezprefs  allegiaftice,  or  hj  oaths  and  promifts,  is  either  by  Speim.  titl« 
the  common  law,  or  by  particular  afts  of  parliament.     By  the  I*^  l*^*! 
common  law,  befides  the  oath  due  by  tenure  or  ratione  feodi^  ail  Fhich  of 
perfons  above  the  age  of  twelve  were  obliged  in  the  torn  or  leet  Law,  241. 
to  take  an  oath  of  fidelity  and  allegiance,  whether  fuch  perfons  held  u1?^u.'a'' 
any  lands  of  the  king  or  not  \  and  in  all  oa^hs  of  fealty,  as  likewife  p.  c.  ^ 
in  the  profeilion  of  homage  to  any  inferior  or  fubordinate  lord  or  &(. 
^  prince,  it  was  with  a  falvj  fide  et  ligeantid  iomini  regis^  which 
facing  to  omit  was  puniihable  in  fuch  lord. 

The  particular  a£ls  of  parliament  relating  to  this  matter  axe  the 
1  £&.  c,  I.  which  enjoins  the  oath  of  fupremacy,  3  Jac.  i.  r.  4« 
which  inftituted  fhe  path  of  obedience,  the  ftatutes  7  Jac,  i. 
c.ilsf  6»  13  Car.  a.  Jiat.  %.  c.  I.  13  ^  14  Car.  r.  3  {s*  4. 
25  Car.  a-  r.  2.  30  Car.  2.  Jlat.  2.  r.  i.  which  are  abrogated  bj 
\W.l^  M.  feff.i.  r.  I  £5*8.  and  new  oaths  appointed  in  their 
room  by  the  i  W.  tsf  M.  fejf,  2.  c.  2  to*  3.  3  JiT.  to*  M.  c.  %. 
13  W»  3»  c*  6.  8  Ann.  c.  22.  ^Ann,  c,  8.  6  Ann.  c.  7.  14.  23. 
I  Geo^  I,  f,  I3f  ^3  Geo.  c.  29.  2  Geo.  2.  ^r.  3 1.  9  Geo.  2.  f.  z6m 
6Geo.^,  r.  53. 

By  the  2  Geo.  2.  r.  31.  it  i^  ^na£led,   '<  That  all  perfons  that  [(«]  B/tb* 
"  (hall  be  admitted  into  any  office  civil  or  military,  or  (hall  ^^:*^ 
**  receive  any  pay  by  reafon  of  any  grant  from  his  Majefty,  or  ^mc  ia  en- 
*^  (hall  have  command  or  place  of  truft  under  his  Majefty,  or  by  Urged  to  6k 
^*  authority  derived  from  him,  in;  Eng/anJ.  or  in  his  Majefty's  <^»'«of «  ^ 

tt      "  ''•      fiv    /•  r-i         r  ?      /L   11  i_        1     •       t  •         months  after 

*•  navy,  or  m  jerjey  or  Guernfey ;  or  that  (hall  be  admitted  mto  fuch  admiu  ' 

♦'  oflSce  in  the  houfehold  of  his  Majefty,  or  of  the  Prince  of /^a/p/,  tance,  Ac  . 

"or  any  other  of  his  Majefty's  iflTue  j  and  all  ecclefiaftical  perfons,  ^"**  '^^Ij? 

!*  heads  and  other  members  bf  colleges  and  halls  in  the  univer-  p^SE^Aht 

'^  fities,  that  are  of  (he  foundation  and  enjoy  any  exhibition,  being  the  porpoie 

**  of  the  age  of  eighteen  years ;  and  all  perfons  teaching  or  read-  ^/^^^ 

"  ing  to    pupils,    and  all  fchool-jfnafters  and  uihers,  and  all  indeamffy. 

*^  preachers  of  feparate  congregations,  high  conftables,  and  every  >og  thofe 

•*  perfon  who  (hall  a£l  as  a  ferjeant  at  law,  counfellour,  barrifter,  ^^^^ 

**  advocate,  attorney,  folicitor,   pro£lor,  clerk,  or   notary,  by  qmiify.j 

^  |>ra£LiGng  as  fuch  in  any  court  in  England^  who  (hall  after  the 

^  21^  of  January  1 728,  be  admitted  into  any  of  the  above-men« 

"  tioned  preferments,  ^r.,  or  (hall  come  into  any  fuch  capacity^ 

^'  b'r.,  (hall  take  the  oaths  appointed  by  i  Geo.  i.  ir.  13.  as  by  the 

^^  fud  ftatute  is  direded  in  the  court  of  Chancery,  King's  Bench^ 

^*  Common  Pleas,  or  Exchequer,  at  ^ny  time  {a)  before  the  end 

^  of  the  next  term  after  he  (hall  be  admitted,  bfc.^  or  before  the 

^  end  of  the  next  quarter-feifions  where  fudi  perfons  (hall 

**  rcfide,** 

Perfons  neglefkingf  to  incur  the  penalties  in  i  Geo*  i.  <.  13. 
ffi«  di&lMlity  to.  t^c*%  or  to  be  guardlWa  or  executor,  or  capable 

of 
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of  any  legacy  or  deed  of  gift ;  or  to  be  in  any  office,  or  to yotc at. 
any  de£tion  for  members  of  parliament^  and  ihall  forfeit  500/. 

3.  That  he  may  reilrain  his  Subjects  from  going  abroad;  and 

herein^  of  the  Writ  de  Ne  exeat  Regno. 

r.N.B.85.  By  the  common  law  every  fubjeft  may  go  out  of  the  kingdom 

Dyer,  165.  for  merchandize  or  travel,  or  other  caufe,  as  he  pleafes,  without 

'^RolLRcp  ^^y  licence  for  that  purpofe:  this  appears  from  tlie  {a)JatuU 

12.  5  -^^  2.  c.  2*  made  to  reft  rain  perfons  paffing  out  of  the  realm, 

3  Mod.  131.  but  excepts  lords,  great  men,  and  notable  merchants  ;  as  alfobj 

Sdl'c^44a7  ^^  ftatute  26  H.  8.  c.  10.  which  gave  power  to  the  king  durinf 

(«)^i  bit  his  life  to  reftrain  perfons  from  trading  to  fome  certain  coun- 

Aatuteisxt-  tries  (^) ;  which  a£ls  had  been  vain  and  idle,  if  the  king  by  his 

^^^1^.1.  prerogative  might  have  done  it. 

(if)  Noy,  18a. 

12  Co.  33.  But,  notwithftanding  this  general  freedom  and  liberty  allowed 
>;  Co^2.  by  the  common  law,  it  appear^  plainly  that  the  king  by  his  prcro- 
.39  *  '  '  gsitive,  and  without  any  help  of  an  zGt  of  parliament,  may  prohibit 
'2iiift.54.—  his  fubje£ls  from  going  out  of  the  realm ;  but  this  muft  be  bf 
Onereafon,  fome  exprefs  prohibition;  as  (r)  by  laying. on  embargoes,  whii 
Davi»!wby"  Can  be  only  done  in  time  of  danger,  or  by  writ  of  ne  exeat  regno^ 
the  king  is  which,  from  the  words  quamplurima  nobis  et  corona  mftrapr^ui' 
entitled  to  cialia  ibidem  profequi  intendisj  appears  to  be  a  ftate  writ^  but  is 
hU  permit'*  never  granted  univerfally,  but  to  reftrain  a  particular  perfoOi 
ting  hit  fub-  Upon  Oath  made  that  he  intends  to  go  out  of  the  realm.  Indeed 
^astogo  Fitzberbert  {TLjSy  x\i2Lt  the  king  may  reftrain  his  fubjefls  by  pro- 
wfhtnbt^  clamation  ;  and  affigns  as  a  reafon  for  it,  that  the  king  may  not 
might  re-      know  where  to  find  his  fubje£t,  fo  as  to  direfl  a  writ  to  him, 

fbain  them* 

J)aT«9«         (f)  ^Jif  title  Merchant.    4  Mod.  179. 

Pyer,  179.        It  is  agreed,  that  the  matter  alleged  in  the  writ  of  ne  exeat  regM 

Moor,  109.    is  not  traverfable,  and  that  ihe  king  may  avoid  it  without  fliewing 

Comb!  53?"  ^'^y  ^^^^^  '*  ^"^  though  it  may  be  objeded,  that  if  the  king  may, 

Skin.  166*.    without  afligning  any  reafon,  grant  it  in  one  cafe,  he  may  in  fiyc 

hundred,  i*fc,y  the  anfwer  is,  that  this  is  a  royal  truft  rcpofcd  in 

the  king,  which  the  law  does  not  prefume  that  he  will  abufcor 

make  ufe  of  to  the  prejudice  of  the  fubje£):. 

F.N.B.85.      This  writ  may  be  awarded  under  the  privy  feal  orfignct,aS 

Lane,  29.     yf^QJi  as  the  great  feal, 

4  Co.  17. 

b.  76.    1 1  Co.  91* 

< 

The  writ  of  ne  exeat  regno^  though  a  prerogative  or  ftatc  wnt, 
'  hath  been  introduced  into  the  court  of  Chancery.  It  was  at  firft 
but  tenderly  made 'ufe  of,  but  is  now  become  the  common 
procefs  of  that  court.  The  plaintiff,  by  a  ftanding  order  made  in 
my  Lord  Cowper's  time,  is  to  make  oath  of  his  debt }  and  the  wnt 
l»  always  marked  for  the  fum  fwom  in  the  affidavit,  in  words  at 
length  and  not  in  figures  5  and  the  plaintiff  fwears  the  defendant 
is  going  out  of  the  kingdom^  which  if  he  (bould  d0|  the  debt  may 


be  loft  ;  the  order  is  till  anfwer  or  further  order ;  anH  it  was  for*  skin.  13 
merly  thought}  that  upon  the  party's  putting  in  a  full  anfwer  the  ^1^^-  c«. 
writ  (hould  be  difcharged ;  but  of  late,  the  party  hath  been  obliged  "cj,^^  r- 
to  give  'fecurity  to  abide  the  order  on  hearing,  before  the  court  245. 
will  difcharge  the  writ ;  which  fecurity  is  taken  by  recognizance  7  Mod.  o. 
before  a  mafter,  as  all  other  fecurity  is  ;  and  it  is  in  the  penalty  of  ^  g   *'^™* 
what  is  fworn  due,  and  the  iherifF  takes  bail  accordingly  when  he  Cafet  in 
arrefts  the  party  thereon,  the  fum  fworn  due  being  conftantly  ^\^'  s^u 
indorfed  on  the  ne  exeat  regno,  as  a  guide  for  the  (herifF  to  take  4^1,^** 

bail  by. 

A  writ  of  ne  exeat  regno  mzy  be  granted  in  any  cafe  w^iere  there  2  Chan.  Qa« 
.  is  danger  of  fubterfuge  from  the  judice  of  the  nation,  though  of  a  H5- 

private  concern. 
Giving  out  that  he  intends  to  go  beyond  fea,  afligned  as  a  rcafon  2  Chan. 

for  awarding  a  writ  of  ne  exeat  regno,  and  it  was  granted.  Rep.  20. 

A  foUcitor's  bill  being  taxed  and  reported  overpaid  60  /.  on  Prec.  Chan, 

motion  and  affidavit  of  his  going  beyond  fea,  a  ne  exeat  regno  was  '7»'  Lioyd 

granted,  though  no  bill  was  in  court  whereon  to  ground  this  \u)^^l^\^ 

writ  (a);  hath  been 

fincc  Atitfm 
miii«d>  that  this  writ  cajinot  be  granted  but  #»  bill  filed.     Ex  parti  Branker^  3  P.  Wma.  3x2.] 

A  motion  was  made  for  a  ne  exeat  regno  againft  Sir  ^frvwi  aVent.  345- 
Smithfon,  for  that  his  wife  had  fued  him  in  the  ecclefiaftical  court  Sir  jcrom 
for  alimony,  and  it  was  fufpefted  that  he  would  go  beyond  fea  to^^^^ 
avoid  the  fentence. ;  and  the  writ  was  granted ;  and  the  Lord  [So,  Read 
Chancellor  faid,  that  it  had  been  fo  done  before,  for  this  court  "'^^^ 
was  to  aid  the  ecclefiaftical  court  in  fuch  cafes.  J, .  Anon. 

'  2Atk.  2x0.  Pcarnev.  Liile,  Ambl.  76.J 

It  hath  been  held,  that  a  ne  exeat  regno  lies  to  prevent  one  from  i  P.  Wnw, 
going  into  Scot/and,  it  being  out  of  the  jurifdidtion  of  Chancery ;  *^3'  f*-  ^5* 
and  the  procefs  thereof  not  reaching  thither,  is  equally  mifchivous     **"*  * , 
to  the  fuitor  here  as  if  he  a£lually  went  out  of  the  kingdom  :  and 
in  this  cafe  it  is  faid,  that  the  condition  mult  be  not  to  go  out  of  the 
realm,  or  to  Scot/and;  but  in  (a)  a  latter  cafe  it  is  held,  that  there  («)  Hunter 
is  no  occafion  that  the  order  (hould  be  particular  as  to  Scotland ;  T;  Wacccay» 
and  that  even  fince  the  union,  the  writ  in  the  general  form  will  Taib/x^i* 
reftrain  the  party  from  going  into  Scotland  as  well  as  any  of  the 
kbg's  other  dominions  that  are  out  of  the  procefs  of  this  court. 

A  ne  exeat  regno  having  been  awarded  againft  the  defendant,  Prec.  chao* 
7.  S.  (who  was  the  now  petitioner)  became  his  furety  to  the  *3<^ 
flieriff ;  after  anfwer  put  in  J.  S.  petitions  to  be  difcharged,  but  xrot." 
was  denied;  then  the  caufe  was  heard,  and  19,000/.  decreed 
againft  the  defendant,  and  he  committed  for  non-payment }  and 
then  J.  S.  petitions  again  to  be  difcharged^  becaufe  being  a  manu- 
captor,  and  the  party  in  prifon,  there  can  be  no  danger  of  his 
going  beyond  fea.*    Lord  Keeper  :  If  fo^  then  his  furety  is  in  no 
<iai)ger|  and  would  not  difcharge  him. 

tit 


JUffortt  .  [It  hath  been  detemitied,  that  this  writ  (hall  not  ifibe  on  a  men 
f'S^l.  ^cgal  demand^  for  which  the  defendant  might  have  been  bokka 
^,j.  to  bail* 

Anon.  2  Atk.  410.  PearneT.  Ltfley  AmU.  76.  Atkinfbo  v.  Leonard,  3  Br.  Ch.  Re|>.  2iS.  PvIbb 
V.  Api^eton,  /J.  427.  But  from  the  caie  oJF  Atkinfon  v.  Leonafd  it  (ecmsy  chat  ItAail  ifliieia  Wt* 
fen  ^iiicrc  tke  courts  of  law  aod  equity  have  tonturrewt  jurifdi^ioa. 

^Bon.  Nor  (hall  it  ifitie  on  a  demand  which  is  not  certain. 

Sbgarman  i .  ^heanouon  3  Br«  Civ  Rep*  370.  Anoo*  i  Br.  Ch.  Rep.  376.    . . 

Kko  y.  In  general,  the  application  for  it  muft  be  fupported  by  an  aS« 

^Atk*'*  davit,  fwcaring  pofitiveljr  to  the  debt :  but  on  a  bill  for  an  accoaot, 
Aw(K^  ^^'  ^^  ^^  fufficient  for  the  plaintiff  \o  fwear  to  the  balance  as  to  hi 
a  Vex.  489*  belief. 

A»aa.  Where  the  demand  is  againft  an  adminiftrator,  £sV.,  the  plaintiff 

^Ve».4S9.  (ho^^  aifQ  f^ear  to  his  belief  of  afiets  come  to  the  defendant's 

hands, 
jemmgham       This  writ  may  liTue  againft  a  feme  covert  executrix^  whole 
V.  Giafs,       hufband  is  out  of  the  jurifdi£tion« 

3  Atk.  409.  ^ 

AflBbJ.  6a«  S.  C  and  Moor  t.  Mdltili^  cbercin  cited. 

Saker  ▼•  As  the  real  obje£L  of  the  writ,  when  applied  to  priTate  con* 

^"■^  cems,  is  to  compel  the  defendant  to  abide  the  event  of  the  fuit^ 

rAtkl66.  ^^  court  always  inclines  to  difcharge  the  writ  upon  fuch  Cecuritj 

jemiogbam  being  given. 

3  Atk  409.  Ambl.6z.  S.C.    Robertfon  t.  Welkin,  j^mbl.  177^    Atkiajfon  y.  LeoiUKa,  3^Br.Ck 

Whether  the  writ  ihall  iflue  againft  a  foreigner  or  perfon  ufually 
refident  out  of  the  jurifdi£tion,  in  refpe£b  of  a  demand  which 
originated  abriad^  and  is  there  fuable,  vide  Pearne  v.  Lijk^  RJkr^ 
Jim  V.  Wiliie,  Atkinfon  v.  Leonard^  ubifupra.'^ 

4.  That  he  may  command  his  Subje£is  to  return  Home ;  and 

therein,  of  awarding  a  Frivy  Seall 

Dyer,iiS.b.      As  the  king  may  reftrain  any  of  his  fubje£ls  from  going  abroad^ 

Lane,  44.      in  like  manner  it  is  clearly  agreed,  that  he  may  command  them  to 

^laS!i7q-   return  home  ;  and  that  the  difobeying  a  privy  feal  to  this  purpofc 

is  the  higheft  contempt-     i^.  It  is  a  difobedience  to  the  command 

of  the  king  himfelf  direfied  to  the  party.     i.dly^  The  command  is, 

that  he  fliall  return  upon  his  faith  and  allegiance,  which  is  the 

ftrongeft  compulfion  that  can  be  ufcd.     ^dly^  The  thing  required 

by  the  king  is  the  principal  duty  of  a  fubje£t,  v/z.  to  be  at  the 

fervice  of  his  king  and  country. 

(#)  Ana  The  punifliment  for  this  offence  is,  the  feizing  the  party's 

wben  be       cftate  (a)  till  he  retum  \  and  of  this  there  are  divers  inftanccs  in 

doet  return  11 

ke  fliall  be      OUr  books. 
lined.    Haufk.  P.  C.  c.  as.  {  4* 

Dyer^iiS  b.       As  that  of  William  de  Brittain  in  the  19th  year  of  Ed.  If.  who 
Vouched  in  rcfufing  to  retum  upon  the  king's  writ,  his  goods  and  chattels, 

a  caic  Uicvb  g  |gp<!f 


hads  and  tenements,  were  thereupon  feized  into  the  king's  bands  :  i^^a.  44. 
and  the  like  was  done  in  the  cafe  of  (a)  Edward  of  Woodftock  Earl  \^fi^^ 

iAKtnti  in  the  fame  reign.  proved  by  other  precedenti.    («)  Leon.  lo.  cited. 

So,  in  the  cafe  of  one  Larttu  who  married  the  Duchefs  6i  Dyer,  17S. 
Zufoiky  they,  obtained  a  licence  from  Queen  Mary  to  go  out  of  the  J«nk' Coit. 
realm,  under  pretence  of  recovering  fome  debts  they  were  entitled  to^icaftT 
unto  as  executors  to  the  duke  ;  when  in  reality  it  was  on  account 
of  the  religion  e(labli(hed  by  Queen  Mary^  and  living  with  other 
fugitives  under  the  prote£kion  of  the  Palfgrave  of  the  Rbtne  in 
Germanjy  who  was  an  eminent  Calvinlft^  were  fent  to  by  privy 
feal ;  but  the  Hieflenger  in  endeavouring  to  ferve  them  with  his 
letters,  being  obilru£ted|  beat  and  abuibd  by  their  fervants  and 
attendants,  a  certificate  was  made  of  this,  and  their  lands  and 
tenements  feized. 

So,  in  the  cafe  of  Sir  Francis  Englefield^  who  departed  the  Leoa.^^ 
lungdom  on  a  licence  obtained  for  three  years  ;  but  not  returning  Moor»  109. 
at  the  expiration  of  the  three  years,  a  privy  feal  was  fent  to  him  ^'*'^^' 
by  Queen  Eli%>  which  he  not  obeying,  and  this  matter  being  cer-  s.  c.  Sir 
tified  mto  Chancery  by  the  queen  under  her  fign  manual,  in  the  Fnmdt 
fifth  year  of  her  reign  by  virtue  of  a  commiffion  under  the  great  cafe!*^*^2i 
leal  direded  to  Sir  Henry  Nevil  and  others,  his  lands  and  tene-  aifo^Co-iS. 
mcnts  were  feized.  **op^«  >8.  ^Uqa  135. 

So,  in  the  cafe  of  Sir  Robert  Dudley^  who,  intending  to  travel,  Lane/4«, 
obtained  a  licence  from  King  James  1.  to  go  to  Venice ;  but,  before  *?•  ^*!5  , 
his  departure,  he  by  indenture  enrolled  for  valuable  confideration,  of  Nottin|l 
as  was  exprefled  in  the  deed  (but  none  paid),  conveyed  the  manor  ham.  Pafch.- 
of  KHUngwortbf  with  other  lands,  to  the  Earl  of  Nottingham  and  jJ**'*  • 
others  in  fee,  with  a  provifo,  that  upon  tender  of  an  angel  of  gold 
all  ihould  be  void  ;  and  with  a  covenant  on  the  part  of  the  bar- 
gamees,  that  they  (hould  make  all  fuch  eftates  as  the  faid  Sir 
Raheri  {hould  appoint :  the  bargainees  were  not  parties  to  the 
deed,  nor  had  they  notice  of  it  until  fome  time  after  ;  but  after- 
wards they  made  a  leafe  to  fnr  Robert  Lee^  to  the  intent  that  Ladjr 
BudUy  ihould  take  the  profits  -  of  part  of  the  premifes  for  ten 
Tears,  if  their  eflate  continued  fo  long  unrevoked.     The  king, 
nearing  that  Sir  Robert  had  been  guilty  of  fome  bad  pra£tices 
beyond  feas,  in  the  fifth  year  of  his  reign,  fent  his  privy  feal  to 
him,  which  he  not  obeying,  the  great  queftion  in  this  cafe  was, 
whether  thofe  lands  thus  conveyed  were  forfeited  ?  And  adjudged 
diat  they  were,  the  conveyance  being  fraudulent  as  to  the  king. 

In  thefe  cafes-  it  hath  been  held,  chat  the  king  hiath  only  an  (tf)LMe,4S. 
intcrcft  in  the  offender*s  lands  till  he  return  j  and  {a)  that  his  re-  ^^^^* 
floring  of  them  to  him  is  not  a  matter  of  grace  but  of  right.  '  "*"* 

But,  though  the  lands  are  to  be  reftored  to  the  offender,  yet  It  Sav.  7, 8. 
M  held,  that  till  his  return  the  king  hath  a  greater  intereft  than  ^"'^'^ 
the  perception  of  the  profits ;  and  that  he  may  affign  or  grant  in^^g^  * 
diem,  quamdiu  in  manibusfuisfore  contigerint;  and  that  he  or  his  Moor,  ixx. 
Patentee  are  entitled  to  woodfals,  may  make  leafesj  and  grant 
copyholdsi  being  (fcmi/7//r^ /^/^r. 

And 


5«6  Preroffatfte. 

Moor,  109.       And  on  this  foundation  it  was  holden,  in  Sir  Francis  Englefieli^s 

Dj^iSTS-    cafe,  that  where  Q^Eiiz*  in  the  eighth  year  of  her  reign,  and  after 

the  forfeiture  of  Sir  Framisj  granted  a  manor,  part  of  Sir  Frarh- 

cis^s  eftate,  with  all  the  profits,  quamdiu  in  manibus  nojlris  fort  am^ 

tigcrit ;  and  afterwards  the  afts  13  Fiiz,  r.  3,  bf  14  FMz.  c,  6. 

were  made  for  vetting  the  eftates  of  fugitives  in  the  crown ;  after 

which  the  queen  made  a  fecond  feizure  of  thofe  lands,  and  by  her 

letters  patent  appointed  a  (leward,  who  held  a  court,  took  furren- 

dcrs,  and  granted  admittances  in  right  of  the  queen ;  yet  it  was 

refolvcd,  that  this  fecond  feizure,  by  virtue  of  thefe  a^s,  gave  the 

queen  no  greater  eftate  or  intereft  than  (he  had  before  by  the 

common  law  *,  confequently,  that  the  firft  grant  was  good,  and 

the  courts  holden,  furrenders  and  admittances  by  her  fteward 

'   were  void. 

Dyer,  176.        The  regular  courfe  in  thofe  cafes  13  for  the  meffengcr  to  certify 

And.  oc.      liis  proceedings  into  Chancery,  of  which,  by  mittimus j  a  certificate 

^*^huo^"  18  fent  into  the  Exchequer,  out  of  which  icourt  a  commiflion  ifiiies 

l^r««d  by       to  inquire,  i^c.   and  feize  the  lands  of  the  delinquent ;  and  it  b 

ft<"«  »^'     faid,  that  this  certificate  admits  of  no  traverfe,  becaufe  no  venue 

^^hU  ^^  ^  ^^*^  ^^^^  ^^^  ^^^  ^'^^^^J  the  matter  being  tranfaded  beyond 
oithitto  fea :  but  it  is  faid,  that  the  {a)  mefienger  ought  to  make  oath  of 
«»^*^T  the  fcrvice  of  the  writ  of  privy  fcal. 

iaChuKtry.     jInft.iSo. 

1^,^^  ^,  And  it  is  faid,  that  there  is  no  need  of  a  date  to  the  privy  feal ; 

for  that  tlie  matter  therein  contained  is  not  traverfablc,  nor  is  it 
returned  as  other  writs  are,  but  the  king  who  iifues  it  is  to  receive 
the  meiTage  or  anfwer  of  the  party,  and  he  is  the  judge  of  the 
contempt. 
twiti  46.         The  contempt  incurs  from  the  very  time  notice  is  given  the 

party  ^  for  the  words  of  the  writ  are  quod  indi/ate.  Sec, 
Litnt « 46.  k      It  is  held,  that  though  the  party  hath  a  licence  at  the  time 
wKtf  Dyer,    of  his  going  abroad,  that  yet  he  is  obliged  to  obey  the  privy 
*'^'  feal ;  for  tliat  fuch  licence  is  countermandable,  bcing.only  an  au- 

thority or  difpenfation,  and  not  like  an  intereft  moving  from  the 
king, 
3  Uk*  iSo.       It  is  faid  that  the  king  cannot  recall  the  party,  but  by  the  great 
fcal  or  privy  fignet. 

(D)  Of  the  King  as  the  Fountain  of  Juftice^  and 
intruded  vith  the  Execution  of  the  Laws :  And 
herein, 

X.  That  all  Civi)  Jurifdidion  flows  from  the  King. 

ruiiic*  17;    A  LI-  jurifdi£lion  exercifed  in  thefe  kingdoms  that  are  in  obc- 

c\i.  i.ii  91).    Ix  dience  to  our  king,  is  derived  from  the  crown ;  and  the 

rull'cujii.'  '*^^t  whether  of  a  temporal,  ecclefiaftical,  or  military  natnrc. 

Are  called  hi«  laws  >  and  it  is  his  prerogative  to  take  care  of  the 

7  ■  due 


.due  cxeciltion  of  them.  Hence,  all  judges  muft  derive  their  au- 
thority from  the  crown,  by  fome  commiflion  warranted  by  law  ; 
and  muft  exercife  it  in  a  lawful  manner,  and  without  any  the  lead 
deviation  from  the  known  and  ftated  forms. 

So,  although  the  king  is  the  fountain  of  juftice,  and  intruded  410ft.  164* 
with  the  whole  executive  po^er  of  the  law,  yet  he  hath  no  power  *^"**  54* 
to  change  or  alter  the  laws  which  have  been  received  and  eftabliflied  J  Hal.  Hid. 
in  thefe  kingdoms^  and  are  the  birthright  of  every  fubje£t ;  for  it  is  P.  c.  i3i,  • 
by  thofe  very  laws  that  he  is  to  govern  j  and  as  they  prefcribe  the  J^** . 
extent  and  bounds  of  his  prerogative,  in  likje  manner  do  they  asaik-tio! 
declare  and  afcertain  the  rights  and  liberties  of  the  people,  and 
therefore  admit  of  no  innovation  or  change  but  by  a£l  of  parlia- 
ment. 

From  the  inherent  right  infeparable  from  the  king  to  diftributc  i  P.  Wmt. 
juftlce  among  his  fubjeds,  it  hath  been  held,  that  an  appeal  from  ^*9: 
the^^  of  Man y  lies  to  the  king  in  council  without  any  refervation  v.Corrau 
in  the  grant  of  the  JJle  of  Man  of  any  fuch  right  \  and  it  was  faid, 
that  though  there  had  been  excluGve  ^ords,  that  yet  the  grant 
muft  have  been  conftrued  to  be  void  upon  the  king's  being  deceived^ 
rather  than  the  fubjeft  (hould  be  deprived  of  a  right  infeparable 
to  him  as  a  fubje£i,  of  applying  to  the  crown  for  juftice. 

2.  Of  the  King's  Prerogative  In  Ecclefiaftical  Matters. 

The  fupremacy  of  the  crown  ofEngland,  in  matters  ecclefiaftical^  Htl.  HSft. 
18  a  moft  unqueftionable  right,  which,  as  my  Lord  Hale  fays,  may  f  \^7^* 
be  proved  by  records  of  undoubted  truth  and  authority;   and  p^pc  by%e- 
though,  as  he  fays  (a)^  the  Pope,  made  great  ufurpations  and  en-  grefs,  and 
croachments  on  this  right,  yet  thefe  were  always  complained  of  ^^^^  ^* 
as  illegal;  and  thofe  encroachments  are  now  pared  off  by  the  kiind^^with 

ftatUtCS  25  i/.  8.  C.  19,  20,  21.   and  26  ff.  8.  ^r.  I.  fuperftition, 

ufurped  the 
rayal  aathcrity  m  all  matters  ecclefiaftical,  as  13  manifeft  by  the.  ftatute  of  provilbrt,  which  was  made 
ai  a  remedy  for  this  grievaacc,  &c.  Ld.  Raym.  25.  ^  vide  5  Co.  Cawdry's  cafe.  Cro.  EUx.  542. 
>Qd  the  Ha^utes  26  H.  8.  c.  i*  and  i  ^lix.  c.  i.  whereby  fuch  authority  as  the  pope  had,  claiming  at 
fupreme  oidinary,is  annexed  to  the  crown,  and  is  declared  to  belong  thereto  of  right ;  for  which  vid^  . 
4lnft.34i.  Lit.  Rep.  232.  Moor, 463.  Dyer,  237.  Seiden  yantfx  ^^/tf. 27.  Co*  Lit.  134.  Dar.SS. 
2lnft.  580,  584. 

(i)  So  that  the  King  of  England  doth  not  recognize  any  foreign  (^)ThcUiwi 
authority  fuperior  or  equal  to  him  in  this  kingdom,  neither  do  the  ^  £"«'"»<* 
laws  of  the  Emperor  or  Pope  oi  Romej  as  fuch,  bind  in  the  king-  pendanceoa 
dom  of  England i  but  all  the  ftrength  and  obligation  that  either  the  civil 
the  papal  or  imperial  laws  have  obtained  in  this  kingdom,  is  only  ^*^»  ™d  ^ 
becaufe  they  are  and  have  been  received  and  admitted  in  this  king-  f^^\re  ' 
doxn,  either  by  confent  of  parliament  or  by  immemorial  ufage  and  binding  bjr 
acceptation  in  fome  particular  courts  and  matters,  and  not  other-  JJ^^^JJ** 

>^»fe'  ^  HaL  Hift"  P.  cTi6. 

The  king  therefore  is  faid  to  have  two  jurifdiflions,  one  tern-  show.  Rep. 
foral,  the  other  ecclefiaftical ;  the  latter  of  which  is  derived  from  "^'       - 
the  common  law,  though  {he  form  of  the  proceedings  and  the  co-  ^'^^l      • 
ercivc  powcK  cxercifed  in  the  ecglc&sittigal  CQurts^  U  after  tlie  form  4  co.  19. 

of 


5&S  l^reragattb^i 

7  Co.  41.     6f  the  canoii  and  civil  law ;  and  this  being  indulged  to  tfaem^  tli^ 

5  Co.  7.       judges  of  the  common  law  will  give  credit  to  their  prdceediBgs 

a  Vaic.43.   ^^^  fentences  in  matters  in  which  they  have  a  jurifdifiidn,  and 

believe  them  confonant  to  the  law  of  holy  church,  although  agamft 

the  reafon  of  the  common  law ;  and  if  there  be  a  GraiiaiHen  it 

muft  be  redrefled  by  appesil. 

FUftide  But,  if  thefe  courts  exceed  their  jurifdi£tidn,  arid  ttie  bounds 

Coortt.        2,j J  limits  prefcribed  them  bjr  the  laws  and  ftatutes  of  the  realm, 

they  are  Jubjefl  to  the  controul  of,  and  may  be  prohibited  by,  the 

king's  temporal  courts  \.  for  the  canon  and  civil  law  did  not  bind 

originally  in  England^  nor  have  they  been  received  univerfally; 

and  therefore  are  called  leges  fuh  graviore  lege^  the  common  W 

ftill  maintaining  its  fuperintendancy  over  them. 

ft)  ndt  The  king  being  delivered  from  papal  ufurpation,  m^ht  by  com^ 

%  Ells.  c.  I.  jjjQn  la^  grant  a  comniiflion  to,  hear  and  determine  eccleflaftical 

SdSTn^ia  caufes.     Hence  the  Jur  ifdiaion  of  the  High  Commiffion  Court  was 

loTRftoring  acknowledged  as  deriving  its   authority  immediately  from  the 

tothe  crown  ^town  :  but  it  was  held,  that  that  court,  without  the  {a)  help  of 

j^iMi^    an  aft  of  parliament,  could  not  in  matters  of  ccclefiaftical  conut 

■cdefiafti-     ance  ufe  any  temporal  cenfure  or  punifhment,  as  fine  or  imprifon« 

^\^.u^  ment. 

€•  tl.  by' which  thi$  cowt  i»  aboli(hed and  for  thcjurifdiftton  it  etcrcifeH,  vifc  i»Co.45,fifft 

S|Co«    » Roll.  Abr.  »24.     4lnft.  33*'    Noy,  149-.     Moor,  917.     March,  80.     Gibf.  Cod.  50. 

rUi  title  Alfg,  the  common  law  hath  annexed  unto  certain  offices  ecclc^ 

Soelefiafti-    fiaftical  jurifdiSibn,  as  incident  to  the  offices :  thus,  every  bifliop 
ttiCoufts.    j^y  i^j^  elcftion  and  confirmation,  even  bcfdre  con fccration,  hath 
ecclefiafticai  jurifdidiion  annexed  to  his  office,  as  judeft  ordinarks 
within  his  dioccfe  j  and  divers  abbots  anciently,  and  moft  arch- 
deacons at  this  day,  by  ufage,  have  the  like  jurifdi£tion  within 
certain  limits  and  precinfts;   all  which  they  derive  from  the 
crown,  although  the  procefs  in  the  ecclefiafticai  court  runs  in  die 
name  and  under  the  feal  of  the  biftiop  or  ecclefiafticai  judge. 
%  Inft.  4SS.       The  matters  of  ecclefiafticai  conufance  arc  of  two  kinds,  crimi- 
v»u|h.ai».  nal  and  civil :  their  criminal  proceedings  extend  to  fuch  crimes  ai 
^*^not'^Jd   l>y  ^^^  '^^*  ^^  the.  land  are  of  ecclefiafticai  conufance {#)i  as 
^u  of  a  k-  herefy,  fornication,  adultery,  and  forae  others,  wherein  their  pro- 
tfi)  pt'jw'y*   ccedings  are  pro  reformatione  marumy  and  pro  falute  animd;  and 
*  ^untua/  ^^  the  reafon  why  they  have  the  conufance  of  thefe  and  the  like 
bu""or  ^*r-  oflfences,  and  not  of  others,  as  murder,  theft,  &V.  is  not  from 
Jury  In  thtlr  ^j^^  nature  of  the  offence,  for  the  one  is  as  much  a  fin  as  the 
*"*"'" Jnim   other;  and  therefore  if  the  conufance  were  of  offisnces  quatem 
rilnol'whtri  peccata  contra  Deum,  it  fliould  extend  to  all  fins  againft  God « 
en«  rorii«d     j g^  j  but  the  true  reafon  is,  becaufe  the  law  of  the  bnd  hatn 
l*Xilon.    indulged  them  with  the  conufance  of  fome  crimes,  and  not  of 
h  wAi  haid,  others. 

ItVi  Ptrlfli  ilf  f  k  WM  guilty  of  faindaloua  crimes,  aod  bdng  proceed,^  agaio^  in  the fpinwil  «a^ 
r  •I^Ul'^H  .  «oUpn  for  a  p7ohIbltion,  tbat  they  may  proceed  to  deprWe  him  for  th^  c"»?vf  jf 

Wil  llliiM  w« w ^.  -  ^.  .     .     ,1.^  ^.-,-^.1  rnurta,    9.  lA.  RaVRl.  1  COT.  8f  Vide  yy«r,»9J» 
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cwit,  dtlwHgh  tfie  robbery  U  llkcwife  punlft.ble  in  the  temponi  courts.     $7  H.  6.  59.    Bio.  Appeal 

2n*  Jf«Jr5,  Ji       1^^'     *  '^'*-  *3-     S»<*-  »«» So,  an  aaion  ^t  law  lies  for  an  aiTauItand  battn^r 

Cro  eC  6cc**!I_r"  ?     *  '"""  '"  '***  ^P'"'^'""^  ^^""  ^''  '"«»«'«''«  to  his  perfon.     6  Mod.  ,56. 

The  civil  caufes  committed  to  their  conufance,  wherein  the  »w«tiae 
proceedings  ^rt  ad  injantiam  parth,  ordinarily  are  the  bufinefs  of  ^^^^ 
tithes,  rights  of  inftitution  and  induftion  to  ecdefiaftica!  benefices,  S.(DK  * 
matters  of  matrimony  and  divorce,  and  tcftamentary  caufes,  and 
tfte  incidents  thereunto,  as  the  infinuation  of  tcftamcnts,  legacies 
ot  goods  and  money,  fe*f.  wherein  they  proceed  according  to  the 
canon  law,  and  the  civil  hw,  which  is  taken  as  a  dircftor  in 
^rJl     "P°       "  ^^  determination. 

[  rhe  king  is  patron  paramount  of  all  the  benefices  in  England.  GiW-  CoJ. 
xn  virtue  of  which,  the  right  and  care  of  filling  all  fuch  churches  '*^' 
M  are  not  regularly  filled  by  other  patrons  belongs  to  the  crown ; 
wwther  It  happen  through  the  negleft  of  others,  (as,  in  the  cafe 
ot  iapic,}  or  through  incapacity  to  prcfent,  as,  if  the  patron  be  at- 

«"thVlik'  °"       ***•  °'  ="*  ""*"»  °'  J»"v«  •>««»  g"»'ty  of  fimony. 

Upon  which  ground,  the  king  hath  right  to  prefent  to  aU  dig-  /W.  Wit<; 
nmes  and  benefices  of  the  advowfon  of  bifliopricks  and  arch-  «'  »• 
ttlhopncks  during  the  vacation  of  the  refpeaive  fees.  Not  only 
ro  luch  as  fliall  become  void  after  the  feizurc  of  the  tcmporalties, 
out  to  all  fuch  as  Qiall  become  void  after  the  death  of  the  bifliop. 
ttough  before  aftual  feizure.  And  bccaufe  it  is  a  maxim  in  law, 
"at  the  church  is  not  full  againft  the  king,  till  induaion ;  thcre- 
»n^  though  the  bilhop  hath  collated,  or  hath  prefcnted,  and  the 
ri!!  ".'"?.""*ed  upon  that  prcfentation,  yet  will  not  fuch  colla- 

2  to"th  "k'°°  ""^'^  ^^  *^''''''  **"*  *^*  "^*'*  °^  prefenting  de- 

And  it  is  faid,  that  this  privilege  which  the  king  hath  of  pre-  w«f.  e. ,. 
1m,i"^iu^f'?    "  °^  tcmporalties  of  a  bifiioprick  being  in  his  »R-Ah- 
"nos,  mall  be  extended  unto  fuch  preferments,  to  which  the  ^*^* 
TOOop  of  conimon  right  might  prefent,  though  by  his  compofition 
wnath  transferred  his  power  to  others      And  therefore  when  the 
Kmporalties  of  the  archbifljoprick  of  Tork  are  m  the  king's  hands, 
»c  King  OjaU  prefent  to  the  deanery  of  Torh,  although  by  compo- 
won  between  the  archbiOjop  and  the  chapter  there,  the  chapter 
to  eiedt  him  :  and  this,  becaufe  the  patronage  thereof  dejure 
^n  DcJong  to  the  archbifliop,  and  his  compofition  cannot  bind 
*k«i"i^'n*    .  *^°"**  '"  paramount,  as  fuprcme  patron :  for  of  the 
wMebiftopnck  the  king  is  fupreme  patron,  although  it  be  dif- 
moered  into  divers  branches,  as  deans,  and  other  dignities  j 
ot  ancient  time  all  the  bifhopricks  were  of  the  king's  gift, 
:     wterwards  the  king  gave  leave  to  the  chapter  to  elca  j  yet  the 
'^agc  notwithftanding  remains  in  the  kingT 

•    pon  promotion  of  any  perfon  to  a  bilhoprick,  the  king  hath  a  cibf.  oaj 
'inSlJ^A  ^Jl  ?*  *°  ^"*=^  benefices  or  dignities  as  the  perfon  was  jSs- 
^  «ea  of  before  fuch  promotion  j  though  the  advowfon  belong--  Sirf  f.f. 
VoT  V^"°°  perfon  {a).    This  right  of  prefenting  upon  pro-  tke  ni 


t»&qf  thU.  motion,  bj  the  Vx^g%  ^s  making  the  avoidance  wbich  itrontd  not 

^i£Ac,  CiU)^  otkerwif^  hap^n^  did  fpring  from  th^  praidtice  of  the  popes,  and 

in^^'pie^  is  tto^  an  uncontefted  rieht  of  tho  crown }  and  hath  been  efta^ 

iracmcncV  bUlhed  nptpply  by  long  pr;:£iice,  but  by.  many,  judgments  upon 

6i.tob^  fiull  and  folennA  hearings )  and  thait^   whether  the  churches  are 

£<iw.  the  ^^^  ^^  ^'^>  ^^^  ^^^  often  foever  this  happens  fucceflivelf  by 

2<i'a  ci«««  prpmotions  to  hifbopricks  from  the  fame  benefice  or  dignity :  as 

dfeT  *di*"  ^^^  ajJ^iidged  in  tfec  cafe  of  5/.  Martinet  and  Su  Jameses  {a).     Of 

H.  aT^aod  ^^i^^''  ^^  gf c^t.  qucftion  bath  been,  on  fuppofition  of  the  right,  bow 

^.  Elia.  far  it  is  anfwered>  and  the  term  of  the  crown  fatisfied,  by  the 

^J^^^  gpmt  o£  a.  emnmendam  to  retain  fuch  promotions,  or  any  part  of 

iJ*^*"**  U^ern,  together  with  the  bi(hoprick»     Of  which  queftion  the  folo- 

4ottbte4iA  t|qn  hatb  been,  that  by  zcofnmendam  for  life,  and  for  the  time  of 

?'**1mL  continuing  in  fuch  a  biQioprick,  the  turn  of  the  crown  is  anfwcr* 

fiftcty  kit  ^>  ^^  i*^  ^^^  ^^^  ^1^^  proper  patron  (hall  prefent,  upon  death  or 

finally  4«-  tfanflation ;  but  that  the  right  of  the  crown  (hall  not  be  defeated* 

?™ttrof^  by;aram»iE<«ii^or.granted  for  a  term  of  months  or  years^  cenaim 

diccrawa  apdhoMtedi 

ia  Kii^  WUlUiA*t  tuwif  K*  ▼.  Bp.  of  London,  4.Mo<l;  102.  This  it  not  a  right  of  patvonage  in  tfa» 
kinf  i  aor  it  it « right  of  evt^ioQ»  for  it  eje^  nobody :  nor  an  nfurpadon  ;  for  it  ii  a  ughtful  a£k.  Bat 
It  U  a  conda^tali  xaStm  nghlw  arifiag  u^n  a  pacckulte  Qveot,  th*  incumbent's  becoming  a  btlhop. 
a  BLi  Rep.  773..^—.  (a)  4  Mod.  200*  %  Lev.  377*  S.  C.^  Lev.  Intr.  344..  S.  C.  i  Sh^ir.  41^441* 
49i*S*C  iLdtRaim.  t).  S»Q,   Show.  P.  C  164.  S.C.    Garth.  313,  S.C, 

Bwa"^^  Bttt  in  Ireland^  the  law  is,  that  a  man  (hall  not  be  promoted  to 

liniM^  *  bifhoprick  there,  until  he  hath  rcfigned  all  the  prcfermenta 
laS.  liilt  which  be  hath  in  England:  which  preferments  being  void  before. 
Bi<l^of«»  the  acceptance  of  the  biflioprick,  it  fecmeth,  that  in  fuch  cafe  the 
i?WaaSt,  ^^  *^*"  ^^^^  ^^^  prefentation. 

t«  Bp«  f^  ^'t*^  Cr«.  J|C.  ^1    it  ji  bol^,  tha(  thii  prerog^tiTe  right  of  prefeotif^  accrues  at  wcH' 
iwlwutha  laraJUnt  U  promowd  to  an  \x\tltk\  as  an  tngliih  biibopriclc.     But,  as  the  report  of  thia  cafe 
ImK  ^eta  tottly  tnajimd  ia  oliier  rafpeAi  a^  rather  apochcypha^  it  may  not  be  fafe  to  rely  upon  its 

ChrMtn\  It  hadi  been  di;termincd,  that  where  the-  advo.wfon  is  in  commeo, 

^•■WJ^  fo  that  the  patrons  arc,  to.  prefent  by  turns,  the  prerogative  prc- 
eiCiTitf?  fen^ation  doth  not  pafs  for  the- turn. of  tl^^  otherwifc  dghc&iL 
^y»  a  Bl«  patron )  for  the  prerogative  right  doth  not  fupply,  but  only  fufpcndt 
^\vat^  ot  ppilpones  the  turn  of  thf  patron^  and  of  all  the  patrons,  if  niofCr 
S«C«  ^^^  on^f  ^^^  ^9^^  ^^t  take  away  the  right  of  the  one,  and  leave 

the  reft  entire ;  for.that  would  be  rank  iojufticCf  and  this,  beings 
^  the  aft  .of  law,  nenunijacit  injuriam. 
C«ttlMdv«        And  as  tl^e  intervention  of  the  prerogative  prefentatioQ  dotW. 
^^aL*      ^^  fatisfy  or  difappoint  the  turn  of  the  otherwife  rightful  patron^ 
\\^  J^»4g«  neitber  doth  it  deftroy  the  effed;  of  aprior  g[ra9t.of  the  next  pic* 
saaAtaiKna*  fctttatton  by  the  owner  of  the  advowfon* 

•4Uitt«R«  ^' 

^  'I  vt«  H«f«  4)a»  tU  aftMwvdiin  thaH«uibof  Umdt^Mtf  j<#  \j^  Avoaidinf  id  tba  fftreat  «fl 
iW  «4l%  of  Wuodhi  v.BiAppof  Bseoer,  Cro.  Ja  691.  and  Winch.  Kep.  94.,  it  twaa  hoiae»,  that  ijbt; 
f%M  at  thecrowa  In  tMt  UU  defeats  the  right  of  k  grantee  who  hath  the  next  avoid^cc^  for  his  ri^hdr^ 
•M^y  l«  Ida  atiti  aad  thi  next  he  cannot  havty  and  ilietefore  Ihall  havajiane.  But  ildt  report  we  haW 
«h^>  ab«f« vad  U  of  vary  doubtful  authoritp..  Laid  Hoh«vt»  tbaagh  a«  thattima  iom  of  tha  }a4|a  Wl 
%W«l  U  «ia« dft!|ra4iiedt  Ukca no aotict of  it iahis lUgocts*  Lord 6hief  J<^^ DajCrajr  14*^(4 BL 
llcp  774O  That  cafb Is  Dt't  clearly  fettled  to  be  law.  And  m  an  anonymous  note  ia  the  m^ieiii  eC; 
l^)f<%  a  »)^.  b«  (whkH  l»  appaienily  theiamacafe)  if  >«  ftated,  that  th^  court  refJhrrdy  <«  that  tHc  graawt* . 
««  ihasUd  hAva  tha  iM^at  avoidance  after  thapreresative  pr^ifatadoni  bwafufct  tbic  «aa(hea4t«ll«ir,  att^ 
M  Un  M4iv<tM^vt  •f  (hi  kisgi  whkh  esdadftd  hla  kopk  thc.fiill  pieic&uUM«  jiyum  aa.  one.**    B«|  ^ 


I 

iteiniiV  fuck  a  deternuiittioD  to  bare  been  maJe^  the  court  in$y  have  loiie  upon  ^  peeuli v  teriM  oiP 
fttdevile,  which  in  Wioch*f  tatnta,  p.  S77.  ire,  *'  Dtiih  tt  ligaifS  adim^  jdona  Baffktjfih  ^» 
<*  primam  it  pmtimam  tJvKaOonfm  frgtSBm  utl^  di  L.  fti^e  ftdn  Mfr§ximt  imlingifgt  ftft  fii»rttm 
*^  'ffat  Jttburi  '/*  anA  which  feem  eipMfsly  to  tonfioe  die  power  of  preteadog  ta  the  firtt  tuia* 

But,  if  the  incumbetit  of  a  drntatwe  is  made  a  bifhop,  the  Idng  ApttAper 
ihall  not  prefent  to  the  donative,  becaufe  fuch  a  promotion  doth  ^*'*  4  Mo4« 
not  make  an  avoidance  by  cejfton,  for  the  ihcumbent  is  the  crca-  *'^* 
ture  of  the  founder,  and  is  not  fubjc£l  to  ordinary  and  epifcopal 
vifiutioa.] 

^.  Of  his  Prerogative  in  creating  Officei^. 

The  king  as  the  fountain  of  juftice  hatli  an  undoubted  prettv  Pytt^tjf. 
fative  in  creating  officers,  and  all  officers  are.faid  to  derive  their  *^o'' Abn 
ittthority  mediately  or  immediately  from  him  :  thofe  wh«  derive  ^  ci.it. 
^ir  authority  from  him  are  called  the  officers  of  the  crown,  And  ^fo^.  4ijv 
are  created  by  letters  patent ;  fuch  as  the  great  officers  of  ftate,  5*^       , 
j|>dge$,  (rr.,  and  there  needs  no  greater  or  ftronger  evidence  of  a  rqiU  ki^« 
i^ht  in  the  crown  herein,  than  that  the  king  hath  created  all  fuch  2a& 
officers  time  immemorial .  ^"^^  ^■^^ 

Ca.  til* 

But,  though  all  fuch  officers  derive  their  authority  from  th<  Lef.st^. 
«own,  from  whence  the  king  is  termed  the  utiiverfal  officer  and  ^®'  ^*  J* 
(fifpofer  of  juftice,  yet  it  hath  been  held,  that  he  hath  not  the  %vttittj^ 
office  in  him  to  execute  it  himfelf,  but  is  only  to  grant  or  nomi-  ^latt.  1x5* 
|Ute)  nor  can  the  king  grant  any  new  powers  or  privileges  to  any  ^^^  tt,fiu 
filch  officers,  but  they  mud  execute  their  offices  accoroing^o  the 
tides  eftabliflied  and  prefcribed  them  by  the  law. 

Neither  can  the  king  create  any  new  office  inconfiHient  witli  *  Inft-  k49« 
our  conftitution,  or  prejudicial  to  the  fubjcd.  3^^^  g^8^  4  iSft/jJS^ 

And  on  this  foundation  it  Was  held,  that  an  office  created  by  Job.  s^f . 
letters  patent  for  the  fole  making  of  all  bills,  infof nfations,  and  l^?^'^  ** 
letters  miflive  in  the  council  of  Tbrkf  wis  unreaibnable  and  void. 

So  it  hath  been  held,  that  the  king  could  not  grant  to  any  pef*-  Hob.  Ij* 
&n  to  hold  a  court  of  equity,  it  being  a  fpecial  truft  conimitted  ta 
I  Ae  king,  and  not  by  him  to  be  intruded  to  any  other  except  hia 
Ghancellour. 

;    So,  a  commiflfon  to  feize  the  goods  and  imprifon  the  bodies  q(  4  AA".  $• 
|tll  pcrfons  who  (hould  be  notorioufly  fufpe£Ud  of  felonies  or  trcf-  ^Jflbn"! 

eies,  without  any  indidment  or  legal  procefs  againd  chemi  was  ^5.  j6. 
d  illegal  and  void.  2  inft.  54^ 

;  So,  commiffions  to  aflay  weights  and  meafures,  being  of  new  f^'^^^^i^ 
WeatioD,  were  condemned  by  {a)  parliament.  .  i\l ^  '  *' 

So^  wllen  one  Cbute  petitioned  the  king  to  tte£t  a  new  office  Co.  ixi* 
'^it^fterinrg  M  ftrangers  except  merchant  ftningers,  and  to  grant 
!  ^  aid  office  to  the  petitioner  with  or  without  fees,  it  was  rc« 
I  'i'ved  by  all  the  judges,  diat  the  erediion  of  fuch  office  for  the 
itaefit  of  a  private  perfan  was  againft  law. 

So,  it  is  held  by  Lord  Ccie,  that  the  king  could  not  authorife  alnft  4^t; 
\  iNbtiff  to  take  cate  of  rivers  and  the  fiihery  therein,  according  to 
;#  ttetbod  prefcribed  by  the  ftatute  of  If^f/hn,  2.  (13  £.  i./.  1 .} 
^  47*  bvfbve  die  makbg  of  dxat  ftattit^ • 

Mm2  Ifif 
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[By  ftat.  12  G.  3.  c.  8a.  if  any  office  of  the  name,  natare,  dc- 

V  fcription/or  purpofe  of  the  offices  thereby  abollfhed,  (hall  be  eila* 

blifbed  hereaftery  the  fame  fliall  be  deemed  and  taken  as  a  new 

office.] 

Vide  Head  of  Office  and  Officers. 

4.  Of  his  Prerogative  in  making  War  and  Peace. 

Htl  Hid,  The  power  of  making  war  or  peace  is  inter  jura  fummi  imperii, 

P.  C.  1 59.  iind  in  {a)  England  is  lodged  {b)  fingly  in  the  king ;  though,  as  my 

la)%htjtu  ^^^  ^^^^  ^^y^f  ^'  ^^^^  fuccceds  beft  when  done  by  parliamentary 

giadii^  both  advice. 

jnilicary  aod 

cjvil,  is  OQC  of  ^t  jura  nuijefiatit ;  and  therefore  no  man  can  Inry  war  in  this  kingdom  without  the  kiagli 
commjflion.  3  Inft.  9.— -*(^)  Thedifputes  toachmg  the  difj^fiiioo  of  the  mlUia  are  now  Cettlied,  aid 
<}feclaied  to  be  the  right  of  the  crowO|  by  the  ftacutes  of  13  Car.  2.  €.6*  and  13  &  14  Car.  2.  c  3. 
Hal.  Hifl.  P.  C.  130. 

jiai.  Hid.         A  general  war^  according  to  my  Lord  Hale,  is  of  two  kinds : 
p.  c.  163. 

(0  When  1,  Bellum  folemniter  denunciaium*      2.  Bellum  non  folemniter  de^ 

tije  court!  nunciatum.     The  firft  is,  when  war  is  folemnly  declared  or  pro- 

■le'ope"  claimed  by  our  king  againft  another  prince  or  ftate,  which  is  the  ; 

and  the  moft   formal   folemnity  of  a  war  now  in   ufe.     2///y,  When  z 

i"^5*'.  ^  nation  flips  fuddenly  into  a  war  without  any  folemnity,  which 

jcrt  of"tiie  happens  by  granting  the  letters  of  marque ^  by  a  foreign  prince  in- 

fame  may  yading  our  coafts,  or  fetting  upon  the  king's  navy  at  fea :  and  ^ 

bylaw  pro-  hpfeupon  a  real,  though  not  a  folemn  war,  may  and  hath  form* 

from°op-  erly  arifcn ;  and  therefore  to  [c)  prove  a  nation  to  be  at  enmity 

f rcflion  and  •wixXx  England^  OX  to  prove  a  perfon  to  be  an  alien  enemy,  there  if* 

Ihd  di^i-  ^^  neccffity  of  .fliewing  any  war  proclaimed  ;    but  it  may  be 

buiejttftice  averred,  and  fo  put  upon  the  trial  of  the(^)  country,  whether 

>  aiif  it  there  was  a  war  or  not. 

M  faid 

to  be  time  of  peace;  fo,  when  by  invafion,  infuriectiony  and  rrbellions,  &c.  the  peaceable  coaiie oT 
jaftjcs  is  difturbedy  then  it  ia  faid  to  be  time  of  war;  and  the  trial  hereof  U  by  the  rccoids  and  jadgeir'^ 
the  courts  of  jufticc.    Co.  Lit.  249.         (</)  Owen,45.      [Cio.  Eliz.  144.  Frcem.4i.J 

Hal.  Hift.     *    Peace  is  of  two  kinds  :  iji,  Pofitive  or  contraAed.     2dlj,  Sue! 
P.  c.  159.    a  peace  as  is  only  a  negation  or  abfence  of  war.     A  pofitive  pca< 
is  fuch  as  arifeth  by  contra£ts,  capitulations,  leagues,  or  truD 
MThcdif.  between  princes  or  ftates  that  hz\c  Jura  fummi  imperii,  and  b  of 
fcrencc  be-    ^^^  kinds.     I.  Temporary,  which  is  properly  (e)  a  truce,  which] 
Itttw  *n<*     is  a  ceffation  from  war  aheady  begun  \  and  then,  the  term  bcingj 
buceisythat  elapfcd,  the  princes  or  ftates  ate  ipfo  fa^o  in  tlie  former  ftatef 
■  truce  it  a   ^j    ^^^^  uulcfs  it  be  protraAcd  by  new  capitulations,  or  bcl 
from  l^r  for  otherwifc  4)rovidcd  in  the  inftrumcnt  or  contraQ  of  the  tniceJ 
•  certain       i^.  Pcrpetuai^/i^  termitio  or  indefinite,  which  regularly  continr 
i'T*u*e^it'an  "according  to  the  tenor  or  conditions  of  the  agreement,  until  foi 
absolute        View  war  be  raifed  between  the  princes  or  ftates  upon  fome  emetgeaj 
iinkiigof    injury  fuppofed  to  be  done  by  the  one  party  or  the  other} 
IVSi'*  is«-   **^*^  *^  properly  called  a  (/)  lezguQ  foedus^  and  makes  the  pria 
«y</#Moiioy,  2nd  ftates  eottfosderaii  s  and  though  this  may  be  varioully  diveri 
^'7»^*        fi bed,  according  to  ^c  capitulations,  conditions,  and  quaiifia 
u"1muo  iht    tions  of   fuch  leagues,  .yet  they  are  ordinarily  of  thcfc  kin^^ 
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\Ji^  Leagues  oflenGvc  and  defenfive,  which  oblige  the  princes  not  ^municipal 
only  to  a  mutual  defence,  but  alfo  to  be  aflUling  to  each  oth^r  in  j*^*  of  each 
their  military  aggreiies  upon  others,  and  makes  the  enemies  of  one  ,ex«^^*.  * 
in  effect  the  common  enemies  of  both.     %dly^  Defenfive  bqt  not  z Show. 369, 
,  ofFcnfive,  obliging  each  to  fuccour  and  defend  the  other  in  cafes 
of  invafion  or  war  by  other  princes.     Z^l%%  Leagues  of  fimplc 
amity,  whereby  the  one  contrafts  not  to  invade^  injure,  or  offend 
the  other,  which  regularly  includes  alfo  liberty  of  mutual  com- 
merce and   trade,  and   fafeguard  of  merchants  and  traders  in 
either's  dominions. 

2.  A  peace,  which  is  only  a  negation  or  abfence  of  war,  is  where  Hal.  Hlft. 
no  league  or  articles  of  peace  intervene,  nor  yet  any  denunciation  ***^'  >^o*    ' 
of  war  ;  as  among  divers  princes  in  the  world  who  never  capitu- 
lated one  with  another,  and  yet  there  is  no  ftate  of  war  between 
them  ;  and  the  general  rule  is,  ubi  helium  mn  eji  pax  eft,  » 

The  king,  in  confequence  ^of  his  power  in  making  war  and  (^5 ,  RoH^    * 

peace,  hath  a  prerogative  in  the  coin  and  royal  mines,  in  fait-  ^ep.  152/  .. 

petre  and  gunpowder  ;  may  [a)  enter  into  a  man's  lands  to  make  ^^^  Moiiojr,  j 

fortifications  5  may  lay  on  embargoes,  grant  {b)  letters  of  tnarque  Abr.%5!.  * 

and^reprifal,  prefs  [c)  foldiers,  failors,  tsfcs  and, though  in  many  — Nopcr- 

inftances  relating  to  thefe  matters,  the  ilri£l  letter  of  the  law  may  (^"  ^^?  ^^ 

be  exceeded,  yet  from  the  neceflity  of  order,  government,  and  goods  of  the** 

difciplinei  are  they  countenanced  and  allowed  ;  quod neceffttas  cogit  »d*crfe  party  , 

defendit.  "°'^^»  ^« 

■'  ^  .   ^  nath  a  coin- 

million  from  the  king,  the  adm'ral,  ortliofc  that  are  fpecully  appointed  thereunto.  Hal.Hift.  P.  C.  i6:^.  .' 
Vern.  54.  .  By  the  law  of  the  Admiralty,  the  property  of  a  (hip  taken  upon  the  high  Tea.  without  . 

Jesters  ofmarfue,  vefts  in  the  king  upon  the  taking.     Carth.  399.  Cbufc  in  a  chaitar  which  em-  ' 

pjwers    the  feizing  the  goods  of  every  perfon  is  ilhegal  and  void.     Show,  137.         (c)  6  Co.  27* 

Hutt.  I34* ♦  As  to  the  prcfling  of  Tailors,  fee  Fofter  Rep.     The  cafe  of  Alexander  ^roji^*  * 

foot,  fo.  X54.  and  i  Black.  Com.  41 S.  and  fee  alfo  Comb.  245.  " 

The  king  may  declare  war  againft  one  part  of  the  fubje£ts  of  Ld.  Raym. 
a  prince,  and  may  except  the  latter  part ;  as  was  done  by  King  *^3-  P^ 
William  in  his  declaration  of  war  with  France^  where  he  ex-     ^  ^'  '^* 
cepted   the  French  proteftants ;  and  of  fuch   proclamations  all 
ought  to  take  notice,  becaufc  the  war  begins  only  by  the  king^s  •  *  - 

proclamation. 

5*  Of  his  Prerogative  as  Parens  Patria  in  taking  Care  of  Infants, 

Idiots,  LuDaticks,  and  Charitable  Ufes. 

The  king,  29  parens  pair ia^  hath  the  protection  of  all  his  fub-  ^irHead 
jeAs ;  and  in  a  particular  manner  is  to  take  caVe  of  all  thofe  who  of  infants. 
by  reafon  of  their  want  of  underftanding  are  incapable  of  taking 
care  of  themfelves  and  their  affairs.  By  virtue  of  this  high  truft, 
infants,  who  by  reafon  of  their  nonage  are  under  incapacities, 
are  under  the  prote£tion  of  the  crown ;  and  hence  arifes  allegiance, 
as  a  diebt  of  gratitude,  which  can  never  be  cancelled,  though  the 
fubjeA  owing  it  goes  out  of  the  kingdom,  or  fwears  allegiance  to 
another  prince. 

This  truft  lodged  in  the  king,  and  the  jurifdidion  exercifed  x  P.  Won*  * 
luirtiDi  originally  belonged  to  the  court  of  Chancery,  and  now,  '^3- 

Mm  3  upon 


of  the  coort  of  wards*  U  again  detohd  en 

it  b  every  day's  practice  in  that  court  to 

to  the  right  of  guardianfhip*  to  punifli  abufes  in  !v- 

perfoDS*  f^Cm 

r^  ^1^       If  «  peffea  appointed  guardian  is  attainted,  or  otherwife  b^ 

»  die  troft  devohes  on  the  great  feal  as  (be 
ofaDinlkms. 


H  r!bs  lake  waanncr  and  for  the  fame  reafon  it  is,  that  idiots  and 
rho  are  iccapable  of  taking  care  of  themfelves,  are  pto- 
iar  bf  the  king  as  pater  pafnt. 

b  I^  macttor  in  dte  cafe  of  charities,  the  king  pro  bonofMa 
5  aa  cn^pc^  right  to  fuperintend  the  care  thereof;  fo  ihat  ab* 
graded  trom  che  fijture  43  EHz.  c*  4.  relating  to  charitable  ufcsi 
aad  ancecedfmt  to  it  as  well  as  fince,  it  has  been  ererj  day's 
a  ^^  ^ite^  pcjiSkc  to  fie  infannadons  in  Chancery  in  the  Attomey-GoienFs 
""^  ^  fbc  the  eftabliflunent  of  charities^  i!fc. 


6w  Of  bb  Prerogative  in  Pardoning. 

^  ^^  T^is  high  piciQgative  is  («)  infeparably  incident  to  the  crownj 

^  ^  aad  the  kmg  ia  intruded  herewith  upon  a  fpecial  confidence,  that 
"^^^^^  ^  ^'-^^  ^^  ^^  ^'^^^  ®^^3^  whofe  cafe,  could  it  have  been  forcfccn, 
^r  ^^  ifat  Uw  luclf  may  be  prefuroed  willing  to  hav^  excepted  oat  of 
W^  *  ki  saMfil  nilcs  which  the  wifdom  of  man  cannot  poffibly  makefo 
J^^      |Cffetl  as  to  fitit  ercry  particular  cafe, 

v««x^«t  9  )* A  ^  ^  i  iH«M  of  koaaty  and  grace  to  bit  fabje^s,  as  he  obfcrTes  tlMm  defcfviBC  * 
^f  t  t  dk  J4id«  <^»  vbifcb  b»  <m  adtber  graot  or  otherwife  exttnguiib  ;  per  Holt,  Cb- J.  t£ 
1^^  ^ . ^  ^  f^  l^^i^' »  J«  As  be  cacAot  bat  have  the  adminiftritioii  of  publick  rcTCAic,  i»  be 
MMl tetei*  4 ^wmm  Hi mmK  H  bj  bis  pardons  wheo  he  ju^es  it  proper*    liiewu 

ndi  Title  Pardon. 

7«  Of  Difpenfations  and  Non  Oh/lantes. 

mg^^j^      Ylupvwcyattd  prerogative  of  difpenfing  with  laws  and  gnat* 

^  ^  ^»  f^jmtts^  hath  always  been  looked  upon  with  a  jealous  eye, 

^^      Mki  ace  laid  to  have  been  nrft  invented  in  Rome  and  brought  into 

^  "^  ifcb  kio^dbm  by  the  pope  and  clergy, 

^^  ^^       f^  tho«^  they  have  not  been  fayoured  in  the  courts  of 

''^^  ^)%^  i^;lkek  Kt  it  hath  been  always  held,  that  the  king  had  a  pren^a- 

l*^«»>  )l^     ^j^^  ^  C^tMH  cafes  to  grant  difpenfations  and  noo  ok/lantes,  wiudi 

^  ^         is  ft^*ided  im  ^iMtttudiMi  p9ttftatis  ,^  and  upon  this  reafon,  that  it  ii 

^0mCc*>>  tor  tiw-aaakcrs  by  human'  prudence  to  forefee  fevoat 

MiMutu  cafes  that  snav  haf>pen,  wherein  a  laar  that  is  good  in 

y^^rJ  m|lit  be  mifoiievous  in  fome  particnhiT  cai^s  aa^ 

Smfcw  «v^  ^^  ^^  pvbKck  good  the  hw  intrufts  the  Icing  (^  i^ 

^^l^^H^  ^th  the  exftution  of  the  law)  to  judge  of  fiich  dioua* 

jl^^^  I  aiid  whtii  fiidi  particular  oafe  hsqipeat,  to  exempt  it  out 

«f  ttie  peiwhr  ^  ^^  general  law. 
^  «|^  m^ing  diftindion  herein  hath  been,  that  die  king  can- 

^«.  •^v  MO*  k«  Mt  MtTicua  Uoncc  o?  difeeAfatmt  make  aa  oflknos  di^ 
'xv.vx.     •w^I^'I'^  '^  punilbaUe 


ffmXhMc  vMch  Is  malum  in  fis  but  that  in  cmisAn  khmtrs,  <W}iiit}ik 
which  are  only  mala  prohtbitoy  he  may  to  certain  perlbnB  an^  oh  cafe«f  tW 
fome  rpectai  occafions;  and  thisdiftinaion  the  Ch.  J.(i»)  Vnughah  ^"* 
admits,  being  well  underftood  and  rightly  applied,  ia  the  beft  giitift  yaugb.330. 
ia  thefc  matters.  <o  359* 

wher«  this  Iciroing  la  fully  diCcufled}  and  in  Ley.  fti7*     Sid.  6>  7.  S*  C« 

On  this  didinAion  it  was  always  held,  that  the  king  coutlfi  ndl  Vaugh.334. 
difpenfe  with  the  laws  againft  murder,  adultery,  dealing,  itrctft,  W  "««<» 
facrilege,  extortion,  perjury,  trefpafs,  and  others  oF  x\it{h)Vlki  JioVfn^tbt 
kind  ;  and  that  a  pardon  for  any  fuch  like  ofiencc  that  was  nttHM  Year-Book 
in/e  before  it  happened  was  void.  nH.7. 

pi.  35* 
that  the  king's  grant  to  the  Bifhop  of  S  iliA)ury  and  fa^  fucceflbrs  haYing  t1ie  cuftody  of  a  prifon,  that  tbcf 
Stall  be  ^u»t  of  ail  efcpes.  Sec,  ha\uig  been  albwed  in  eyre,  ihoold  be  *  |;ood  difcn^rg^  fAm  nny  fiat  for 
t  D^U^uit  efcape  out  of  fuch  prifon»  is  doubted  of  in  2  lUwk,  P.  C.  c.  37*  ^  aS. 

But,  where  a  thing  lawful  in  its  own  nature  is  made  unlawful  «  Ha\«k. 
hjzfk  of  parliament  only,  as  the  carrying  belUmetal  or  beer,  fiaV.  ^\^'  "^ 
out  of  the  realm,  importing  certain  merchandistes  in  Ibreign  (hips,  Xrmai  w* 
(9^£.,  felling  wines  beyond  a  certain  price,  exporting  wod  ,t6  any  thorkiM 
other  place  than  Calais^  coining  money  of  a  bafe  alloy,  and  other  **■"•  **"^' 
matters  of  the  like  nature  i  it  feems  formerly  to  have  been  takeqi 
lor  granted,  that  generally  the  king  might  difpenfe  with  it  as  to  ft 
particular  time  or  place,  or  perfon,  or  even  corporaiieri  aggregate^ 
(0  far  as  the  publick  was  concerned  in  it. 

Yet,  where  fuch  difpenfation  could  not  but  be  attended  with  *  Hawk.  . 
great  inconvenience,  as  the  introducing  a  monopoly,  or  fruftrat-  ^*  ^'  "*' 
iiig  the  end  for  which  the  law  was  madci  as,  the  licenOng  of  a  ^^^* 
particular  perfon  to  import  foreign  cards  or  wines  prohibited  by 
parliament,  and  i  fortiori^  if  it  tencj^d  to  fufpend  the  whole  ftdture 
in  genera],  it  was  commonly  agreed  to  be  void. 

Alfo,  wherever  an  a£l  of  parliament  gives  a  particular  intereft  Hawk^P.a 
or  right  of  aftion  to  the  party  grieved  by  the  breach  of  it,  as  the  jj'>^«- 

A  f  .  1?,     '."  '  f  .',,  Hob.  ft  1 4. 

ttatutes  of  mortmain,  which  give  an  entry  to  Che  next  immediate  1ntf4.it 
lord  for  an  alienation  to  a  corporation,  the  (tatutes  againd  main*  ^ 
tcnance,  forcible  entries,  carrying  didrefTes  out  of  the  hundred^ 
fufiering  one  in  execution  to  efcape,  i^c.  which  give  an  sf£tiod  te 
the  party  grieved  by  the  offence  prohibited  \  it  (eems  to  hav«e 
been  always  agreed^  that  no  charter  by  the  king  can  be  of  any 
force  to  bar  the  right  of  the  party  grounded  upon  fuch  ftatute  % 
becaufe  it  is  a  fettled  rule,  that  the  king  cannot  prejudice  the  in- 
torctt  of  the  party. 

Alfo,  where  a  ftatute  is  exprefs,  that  the  kmg's  charter  sgainft  «'^^^|^ 
Ac  purport  of  if,  whether  with  or  without  a  claufe  6f  hoH  oh^  P'^*** 
A«^,  IhaU  be  void  ;  it  is  faid  by  (c)  Sir  Ed.  Cole,  that  no  claufe  !^  «»c^* 
<^  ihn  A/hmie  eJin  difpenfe  with  it,  untofs  it  tend  to  redrain  fome  *  ' 
prerogative  folely  and  infeparably  incident  to  the  perfon  of  xht 
king ;  as  the  right  o£  pardoning,  or  of  commanding  the  fenrice 
tf  tins  fubjeft  fof  the  publick  weal  %  which  being,  as  he  feenis  to 
Stgue,  fduhded  on  the  taw  of  nature^  are  fo  far  infeparablcffom 
the  king,  that  by  a  cTatlfe  of  ncA  oSJlanU  he  nia^  diTpi^fe  with  any 
ftatute  whatfocvcr  which  tends  to  deprive  him  of  xkSid* 
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Oa  dixi  ^Mndadon  the  refolution  of  the  Judges  in  tKe  7Wb 

i  H.  7.  tt  faid  to  be  maiotainable  ;    in  which  it  is  adjudged, 

t^c  ttacnre  of  23  H.  6,  c,  8.  exprefsly  ena£ls,  that 

CO  tfiisi:^  to  cootinue  longer  than  a  year  (hall  be  Totd, 

"die  r«crr  iiiiblci  to  bear  the  o^ce  of  fiieriff*  notwithftand- 

xrr  daste  ct  ac.t  :}  hrii^ ;  yet  the  king  by  the  claufe  of  nm 

zzz  zlmIs  a  ^o:d  pacirnc  of  fuch  office  for  life. 

:s:c^  cf  K.-g  jzma  II.  when  the  king's  difpenGng  power 

<n*ft*^T^iT-!fJ  r^  be  exsmHcd,  a  difference    was    taken  and 

X  2e  fJ^^l-iIiri  Li  rhcie  cafes,  which  was,  that  as  to  a 

r^ue  izx  pj.-ljci:  goTcmment,  and  in  which  all  the 

re  J  .i-T^cvEs  wtic  «i;::jL1t  inrcrcfted,  the  king  might  difpenfe 

'Li.  x»  2UE  icc  -m'zissz  iTT  H^lt  OT  iiitcreft  veiled  in  a  particular 

X  W3S  a£i  3  be  DO  objcflion  to  fuch  difpenfing 

r:e  !.rw  wss  =uie  trz  htto  publico:  for  that  though  it 

'^^Jr-irvft^  w;t  Dcr  hda^^nguhrum,  hutpopitli  comp&m 

i:.C  ^  ^'^irie  with  it. 

jt.*  -•  rie  -i.-Ifcr^nT^  jcizis  were  determined  in  Sir  Ed.  Halft 

XL  nc  f.zn:  rrap-     i.That  the  king  is  fovereign  or  abfolute 

rs.    t    Tt*:  :t«  i-^^  of  the  land  arc  the  king's  laws.     3.  That 

ir  *;.  *^rrc  wr :  -cr^*  ^ws»  where  the  fubjcft  hath  no  particular 

^anir^.  ?:r  "nx^i'ir^rT  ir«i  aiKcnt  occaGons,  is  an  infeparable  pre- 

35K^,£ritt  ^  rw  <::tc      4*  That  the  king  is  fole  judge  of  fudi 

55.^:^  " .-.     c-  ITrjr  :2:  ::>  rrufl  refading  in  him  came  not  from  the 

.^— .- . .  j«:  WIS  I  v«rr:n^s  right  of  the  king  ab  antiquo.     6.  That 

•x  .  •  ^j-i.*^  *:i  IT  r.'  »  c^te,b<caufe  it  came  within  three  months 

X  -  '.^  *.■  ■  -  -Jt-^  iiirjred,  was  a  good  bar  to  the  plaintiff's 

Tr.-.*.  :^  '  .-crs  5<Irc  lfco*:ght  of  dangerous  confequence,  as 

^ ■:  ::~v.r  rc"  =~.ke  the  execution  of  the  moft  necef&nr 

i»r^  -,TCir-cv.:>»  aai  niiixlj  dependent  on  the  pleafure  of  the 


-  *.  r.  :ae  t  *'.  cf  J/.  T  T  2.  f.  2.  it  is  declared  and  enaded, 
-  ^  .»^  ^  1>.  w  *  •"•«  *»!«  ^''^  *-'^  prefent  parliament^  no  difpenfatioQ 
'•*  "^        ^  >^   ^j^  .j^.u^'o.  ^i  CT  tw"»  any  Uatute  or  any  part  thereof  be  allowed, 

.m.J^    ♦  jx.^  -?^  --«?  ^^^^-3^  ^"^^  ^  ^^^^  ^^'^  ^"^  ^^  ^^^^  effc£l,  except 
>  -H  a.  4  ,.i.,*c^.ik.ca  de allowed  in  fuch  a  ftatute," 


''*'*'.  ^.«  «->««  il0«  >■»  ^:^  ai'&'cf  of  thetr  own  terms  in  tbt  Declaratwi  fifR'gktt^  ventnre 

^*^*^  ^  "*  ,  ,  ...>^  jy,,^  ft  ^caer.«»  wcsb  hid  bscn  uniformly  ezercifed  by  die  foimer  kio^tof 
^^  ****"-,  ^  .  ,,  ^.jnfv*!!^^  v\»  :i*.  js  ::  tMi ht€m  ejfitwfd  and  ixtr.ijid  tflate^  But  in  fix  ftf 
'•'"^'*  ^^  ^^    J  ^,^     4  ."^ci  ««aia»ca  attrr,  iKc  pariument  took  care  tofecure  ihcmfelves  moic 

•  *x-*  »  •"  *  ^  Ho*^:  *  nrr  .-^-t***.  •ooBifAtJWc  with  ajl  legaJ  liberty  tnd  limitations;  and  Hiey 
'*"*'  *    ^"  1  —.-►^  *.  i.  .-v-  > ^ pawn  in  the  ciown :  yet,  eVen  then,  the  f^oufe  of  Lords  re- 

"■^  *  .j^    »    ^  «.•  \:?  ccc-cxnaed  the  ezerctie  of  ihis  power  in  former  Jcipj^t,  and  obiisp^ 

''**'*'*  "VV  .*^ ,  i  V-.-t  "=^  *-^  ^'Mue^  it  for  the  future.  There  need*  no  other  proof  of  the  ine- 
•iv  ,  "^J*  *•-*•   ••  ^    ^    ^  ^    ,^  ^.•«<»a»c«t,  than  the  fubfiftence  of  fuch  a  prerogative,  always  exerctfiBd 

'^^^  ^     ^^  li^  tit Jc«*4U-J 


X  ..   '*»-  '^ 


X 


V<  tV  aS.'v^'-m^ntioned  cafe  of  Sir  Ed.  H^le  Is  the  moft  remark* 
fco.c  c*  v^  vHt  ths$  fubjc£l,  it  ni^y  not  be  improocr  to  infert  it  at 
■     X'  ^x  uita  ftoai  a  MS.  fcportj  togctl^cf  witji  the  argument  of 
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Thh  is  ah  a£libn  of  debt  for  500  /.  founded  on  a  conTi^lion  of  AntiioDy 
ihc  defendant  for  cxercifing  the  office  of  a  colonel  of  a  foot  regi-  9.^^  ^* 
menty  after  negled  to  take  the  oath  of  allegiance  and  fupremacy  Hale,  Trm. 
injoined  to  be  taken  by  the  ftatute  2^  Car.  2.  c,  2.  by  which  ijacs.  ia 
ftatute  the  defendant  hath  forfeited  the  fum  of  joo/.  to  him  that  ^^'^ 
fues  for  the  fame.  , 

,  The  declaration  fets  forth^  that  the  defendant  Sir  Ed,  Hale,  the 
20th  of  Nov.  ann.  i  regni  of  this  king,  at  Hackington  in  the  county 
ofKenty  was  advanced  to  be  a  colonel  of  a  foot  regiment  in  the 
faid  county  (which  the  plaintiff  avers  to  be  a  military  office  and 
place  of  truft  under  his  faid  Majefty,  and  by  authority  from  him 
derived);  and  that  the  defendant  held  and  exercifed  the  faid  office 
for  three  months  then  next  following,  and  to  the  time  of  exhibit- 
ing the  bill  of  the  plaintiff,  and  did  and  doth  inhabit  in  the  faid 
parifli  and  county,  and  did  not  either  in  the  court  of  Chancery  or 
in  this  courts  in  the  next  term  or  in  the  next  quarter-feffions  of 
the  peace  hold<n  for  the  faid  county  of  Kent  or  place  where  he 
did  refide,  or  within  three  months  after  his  admiffion  to  the  fame, 
'take  the  feverai  oaths  of  fupremacy  and  allegiance  i  but  did  wholly 
ntg\c&  to  do  the  fame,  and  did  continue  after  his  negle£l  to 
fexecute  the  faid  office,  and  yet  doth  execute  the  fame,  contrary  to 
the  form  of  the  ftatute  in  that  cafe  made  and  provided. 

The  declaration  further  fets  forth,  that  the  faid  Sir  Ed.  Hale  the 
defendant  29th  March  laft,  at  the  affizes  held  at  Rochefier  in  the 
county  of  Ke/it  before  the  Ld.  Ch.  J.  Jones  and  Mr.  J.  WithenSt 
Juftices  of  oyer  and  terminer  for  the  faid  county,  was  indicted  for 
the  faid  negle62,  and  for  executing  the  faid  office  after  the  faid 
negled  contrary  to  the  form  of  the  faid  ftatute ;  and  thereon  was 
in  dae  form  of  law  convi£ted,  as  by  the  record  thereof  may 
appear;  and  the  plaintiff  entitles  himfelf  to  the  faid  500/.  forfeited 
by  the  defendant  by  the  faid  a£l  on  his  faid  convi£lion,  and  faitli 
the  defendant  hath  not  paid  him  the  fame. 

To  this  declaration  the  defendant  pleads  in  bar,  that  the  king't 

Majefty  that  now  is,  after  the  defendant's  admiffion  to  the  faid 

ofBce,  and  within  the  three  months  next  enfulng,  and  before  the 

Wxt  term  or  quarter  feffions  of  the  peace  after  the  fame,  and 

.  before  the  exhibiting  the  bill  of  the  plaintiff  in  this  court,  viz.  the 

5th  Day  of  January  in  the  firft  year  of  the  reign  of  his  prefent 
lajefty,  his  faid  Majefty  by  his  letters  patent  under  the  great  feal 
^i  England,  did  difpenfe,  pardon,  remife,  and  difcharge,  to  and 
with  the  faid  defendant,  of  and  from  taking  the  faid  oaths  of  alle- 
giance and  fupremacy,  and  from  receiving  the  facrament  accord-^ 
i^g  to- the  ufe  of  the  church  of  Erigfand,  and  from  fubfcribing  the 
tell  mentioned  in  the  aft  of  25  Car.  2»  (r.  2.)  or  mentioned  and 
contained  in  any  other  a£ls  of  parliament,  and  of  and  from  all 
crimes,  convidions,  penalties,  forfeitures,  damages,  and  difabili<« 
ties  bcurired  or  to  incur  at  any  time  then  after  for  executing  the. 
fud  office,  after  he  fhould  omit,  negleft,  or  refufe  to  do  and  per^' 
form  any  of  the  faid  matters  injoined  to  be  done  by  the  faid  a£): ; 
>nd  further,  that  his  faid  Majefty  by  his  faid  letters  patent  did 
(rant  uift9  tiie  ^efendant^  that  be  Ihould  be  enabled  to  hold  the 

faid 


faU  ofice  vithont  takinr  the  faid  oaths  or  fttbfctihbig  At  Xvi 
tcft,  as  if  the  faid  a£i  had  never  been  made. 

To  this  plea  the  plaintiff  demurredi  and  the  defendant  yAwtl  in 
demurrer. 
Mr.Kbr*         I  am  counfel  with  the  platntifl^in  this  <:a(e>  and  am  hamUyto 
^^  fliew  your  Lordlhip  and  the  court  the  caufes  of  this  demuntr. 

This  zGdon  is  grounded  on  die  ftatate  made  15  Csr.  2.  r.  l 
which  requires^  that  all  and  every  peribn  or  perfons^  that  frooU 
be  admitted,  entered,  placed,  or  taken  into  any  office  os  officei 
civil  or  military,  or  fliould  receive  anv  pay,  fakry,  fee,  or  wages 
by  reafon  of  any  patent  or  grant  of  nis  tiien  Majefty,  or  (iiottid 
have  command  or  place  of  truft  from  or  «nder  his  laid  Utt 
Majefty,  his  heirs  or  fucoeflbrs,  or  by  his  or  their  authority) srkf 
•nthonty  derived  from  him  or  them  within  this  realm  of  £ji;Mi 
ftc,  after  the  firft  day  of  Eafier  arm  1673,  and  ftiall  inhabit,  ki 
or  refide,  when  he  or  they  is  or  are  fo  admitted  or  placedi  withm 
the  cities  of  Lotubn  or  W^fUmn&tr^  or  within  thirty  miles  of  A^ 
fame,  (hall  take  the  feveral  oaths  of  fupremacy  and  allegiaoce  is 
his  Majefty^s  high  court  of  Chancery  or  in  the  court  of  Kiogfi 
Bench  in  the  next  term  after  foch  his  or  their  admittance  or  id* 
Afittances  into  the  office  or  offices,  employment  or  employment 
aforefaid ;  and  that  all  and  every  fuch  perfon  or  perfons  to  bi 
admitted  as  aforefaid,  not  having  taken  the  faid  oaths,  fliall,  it  tbe 
qutPler-feffions  of  that  county  or  place  where  he  or  they  (hall 
refide,  next  after  fuch  his  admittance  or  admittances  into  any  of 
iht  ftiid  refpe£Hve  offices  or  employments  aforefaid,  take  the  faid 
feveral  rei^e£iive  oaths  as  aforefaid,  and  (hall  receive  the  facrament 
^  the  Lord's  Supper,  according  to  the  ufage  of  the  diarch  of 
Englandj  within  three  months  after  his  or  their  admittance  into  of 
receiving  the  faid  authority  and  employment,  in  fome  paWicI 
church  on  fome  Sunday  immediately  after  divine  ferviee  or  fe^ 
vice  and  fermon,  and  (hall  fubfcribe  the  teft  in  the  faid  a£l  mO* 
tioned  at  the  time  when  he  fiiall  take  the  faid  oaths. 

And  by  the  faid  z6t  it  is  further  enaAed,  that  all  and  evcrf 
the  perfon  and  perfons- aforefaid,  that  do  or  fiiall  negled  or  refuft 
to  take  the  faid  oaths  and  facrament  in  tbe  faid  courts  and  plae^ 
aind  at  the  pefpe£kive  times  as  aforefaid,  (hall  be  ipfifdifo  adjttdged 
kicapable  and  difabled  in  and  to  all  intents  and  purpofcs  whaoiv 
tver  to  have,  occupy,  and  enjoy  the  faid  office  or  offices^  etf* 
ployment  or  employments,  tfe.f  and  every  fuch  office  and  f^ 
employment  and  employments  (hall  be  void,  and  is  by  thcitid^S 
adjudged  void.  ,   . 

Then  comes  the  daufe  of  jforfeituMf,  by  whkh  tK^  ^AMi"  ^ 
Entitled  to  this  aAion,  which  is,  that  adl  and  every  fdch  ])etAn  or 
prions  that  fliall  negleA  or  ref ufe  to  taice  the  Ui&  dstki  or  m 
iacTament  as  aforefaid,  widiin  the  times  and  ill  die  fSM%  i^f^ 
find,  and  yet  after  fuch  negleA  and  refufal  Ihtdl  exMife«»7^^ 
.  iittd  offices  or  employments  aft^  the  faid'  Itemis  expired'  whem 
he  or  they  ought  to  have  d^ne  the  faM^,  being  &ereapoi|  ^ 
MXy  convifted  in  or  upon  any  informatioh>  prefentmeat,  oriflj*^* 
«Knt  ha  any  of  the  king's  couitf  at  iT^Mmfir^  0^  at  (ke  wff^ 


erery  fach  perfbn  and  perfons  fliall  be  difabled  from  ifaenceTorfh 
to  fue  or  ufe  anv  a£lion,  bill,  pldint,  or  irtformation  in  cotirfe  of 
law,  or  to  protecnte  any  futt  in  any  court  of  equity,  or  to  be 
guardian  of  any  child,  or  executor  or  adminiftrator  oCanj  perfon» 
or  capable  of  any  legacy  or  deed  of  gift,  or  to  bear  any  office 
within  the  realm  of  England^  &c.,  and  fhall  forfeit  the  fum  of 
j^oo  /.  to  be  recovered  by  him  or  them  that  fhall  fue  for  the  fame^ 
to  be  profecuted  by  an  adion  of  debt,  fuit,  bill,  plaint,  or  informa- 
tion in  any  of  his  Majefty's  courts  at  Wefitninftery  wherein  no 
effbin,  prote£lion,  or  wager  of  law  fhall  lie. 

In  this  cafe,  my  Lord,  I  fhall  lay  down  and  endeaTour  to  maxn« 
tnn  thefe  two  things : 

Firft,  That  the  plaintiff  hath  well  entitled  himfelf  by  his  decla- 
ration to  recover  the  500  /.  demanded  by  him  againfl  the  defend* 
ant,  according  to  the  faid  a£l  25  Car.  2.  c.  of  the  late  king. 

Secondly,  That  the  defendant  hath  not  by  his  plea  alleged  any 
matter  that  can  bar  the  plaintiff  from  the  recovery  of  the  fame. 

As  to  the  firft,  I  conceive,  that  by  the  (aid  adt  four  things  are 
neceffarily  required  before  the  informer  can  be  entitled  to  bnng  an 
aftion  for  the  500/. 

Firft,  That  lucb  perfon  hath  been  admitted  into  fome  of&ce^ 
place,  or  employment  within  the  defcription  and  intention  of  the 
faid  %Gi. 

Secondly,  That  fuch  perfon  after  his  admiffion  into  fuch  office 
hath  negle£led  or  refufed  to  take  the  faid  oaths  at  the  times  and 
places  by  the  faid  zQt  direftcd. 

Thirdly,  That  fuch  perfon  after  fuch  negfcft  or  refufal  hath 
continued  to  execute  faid  ofEce. 

Fourthly,  That  fuch  perfon  be  convifked  thereupon  in  one  of 
his  Majcfty's  courts  at  Weftminftery  or  at  the  afEfes,  at  the  fiiit  of 
Ac  king,  by  information,  prcfentment,  or  indidment. 
The  plaintiff  hath  fhewn  all  thefe  things  in  his  declaration. 
I*  It  is  fet  forth,  that  the  defendant  was  admitted  to  be  colonel 
of  a  foot  regiment,  which  is  cxprcfsly  averred  to  be  a  military 
office  and  a  place  of  truft  under  his  prefent  Maj^fty,  and  by 
authority  from  him  derived,  according  to  the  words  of  the  faid  a^ 
of  parliament. 

2.  It  is  exprefsly  fhewn,  that  the  defendant  did  negleft  to  take 
the  oadjs  of  allegiance  and  fuprcmacy  in  the  next  term  in  the 
court  of  Chancery  or  this  court,  or  in  the  next  quartcr-fcfRonBfojf 
Ae  county  or  place  where  he  did  then  inhabit,  or  within  three 
>nonths  next  after  hi^  admiffion  to  the  fame,  which  are  times  and 
pWes  limited  and  appointed  by  the  faid  aft  for  the  taking  of  tho 
ftid  oaths. 

\3«  It  is  exprefsly  averred,  that  the  defendant  did  execute  the 
bid  office  after  the  times  expired,  and  his  negleft  to  take  liie  faid 
^ths. 

4*  Laftivy  it  is  fet  forth  in  the  declaradon,  that  the  defendant 
^  by  indidmenr  at  the  affifes  inKitit  before  S!r  Tho.  Jonrs  and 
^-  Jiifticc  Hf^ithenSy  jfuftices  of  oyer  and  tirmimr  for  the  faid 
county  of  jEmr»  lawftilif  contjifted  for  executing  the  fai4  office 

aften 


■«*B^  • 


Pimgatibe; 

3  sis  ±ji  iad  oBtfasy  contrary  to  the  fonn  of  tbe^ 
-=.  -i  X  .=3nxHaa  by^ne  of  the  means,  «rx.  by 


£•=*;.  n  jBi  ^  ic  courts,  viz.  at  the  aflifcs,  in  the  bid 


^  ^rr  ^^Tu^  I  :rnccive  aie  made  neceflary  by  the  ftatute, 

jn  die  imfortner  to  make  chem  all  appear 


IT  -a  T!  :=c  rmoe  dnr,  they  mud  be  proved  on  the  ia- 
:.  jT  inrH^mcnt  at  the  king's  fuit,  before 
r.Q3i ;  bat  when  there  is  a  con viftion,  the 
T^-T  I:;nr  ric  CBOiid  thereof. 

girrint  himfelf  to  his  a£lion,  the  next 
aikgcd  by  the  defendant  in. 


two  dungs. 
:hali  be  now  admitted  to  plead 
:jz  =:  tat  j£  zxs  Jidicn,  and  whether  he  hath  not 


..   -i   cn;=i  .z  u  ^  nn:  pieatrirrg  of  it  in  bar  to  the  indi£l« 

i:^  ]:c  suT  ptead  the  fame  now,  whether  the 
^.•^  ^  J  --u.  r  irw  zi  jT-nTic  C2C  defendant  to  execute  the  laid 
u;^^  .-  -^-1-  ::^::c  :2c  Iji  catLs»  b  that  he  (hall  be  exempted 
r--~'     -.  ^-  -i-:^  -:-:.  J:ni  jv  Ac  £iid  a£t  of  parliament  forexecut- 

;: ZL    .^^  iii-iT  i^  ^e^lctiing  to  take  the  oaths. 

-i  .5    -i  :-^:  ^-n«;  I  -T:^  cbuarrc  to  your  Lordfliip  the  times 

Tt  ..-.Ti .    ^  ,  ^  xv-t^t  SOW  before  you :  the  defendant  was 

_.  -   T^  TT   :.i  .  i:^^  ^c  c.'iocd  the  20th  Nw,  anno  i.  of  this 

-  ^       -i  -r:  x-::  2  srscxtrr^  tbc  (aid  office  after  his  neglefl  to 

:.i  -  >  n  •^.c^^Tcc  md  fupremacy,  is  alleged  to  be  the 

■X  m..riz^   ^sr^  ^  c£  ciiisking;  and  the  convi£iion  for  the 

..  -^  ^  -v.-:-.*^  V  .r-"^  ^«xu  :ie  29di  oiAIarcb,  anno  2. ;  and  the  dif- 

•     .-  -•:   ^.ij:r^--:  ^*  i-c  c«frcn*imt  was  granted  to  him  the  9th 

..^    .    ^  .!•--«-.:,  ^  1  ^  k*2^,  which  was  before  the  offence  and 

i. .  .•^,"      -  ^-c  &  ?,*  £1^  pcint  the  cafe  will  be  but  this : 

..-  -^1  ^>  *:_~.^n«fl:  icch  enacl,  that  he  who  doth  negle6i  to 
1  w   r.«  ^^ox\»<  i..>:^^:ior  wiiliin  the  certain  prefixed  time,  and 
„.  ,x  c."  -vl  ^*i  ::.:  .'i*r:e  by  indi&ment,  fhaJl  forfeit  500/.  to 
•  «  -J-  «  ..    ^c  012  :>a:2x  coavitUon  for  the  fame ;  the  defend- 
..  ^  ^v.:<  ,u  rutf  ;2Ji  tiii  oath,  having  a  difpenfation  of  the 
•  «  J  ^.-.v-  -  h.^  !xr>x:  the  time  lapfed  for  taking  the'  (aid , 
.V  /^^  «  i^c-i  .?^^3Like  acafc)  is  admitted  to  be  a  good  excufe, 
^  ^   j.^    X'  ^icicca  ui  bar  of  any  indicbnent  for  that  negled. 

/..^  ^v-  -'.^-^  **  -i^^  iadiclcd  for  that  neglcA,  and  pleads  not 
...  ' ,  ^.  ^j^  .^utc;  *»1  a«  aiftion  is  brought  by  the  plaintiff 
i^ ..  ,t  ^.a  cr  rW  f  cc  li!.  oq  the  faid  convidlion,  and  the  defend- 
^fc .  -cj^  j3<  ^^  cl^'caunon  in  bar.  I  conceive,  with  fubmif- 
Kw  X  vo^«»>  3ttc  a«;  foe  the  defendant  had  his  ele£lbn  to. 
•»«  ,^  ^c*^v>  ^  J^  i:ifcnliaon  in  bar  of  the  indiAment,  and. 
V  iirv  ;^v>r  ^^  ic  ;  wd  that  was  his  proper  time  to  make  ufe  of 
^"^.^,^jr»  w:ii.^<  is>  awi  infift  on  his  innocence,  and  plead  not, 
^^L  -^^    ^  ^  wict  bjc  pvC*ls  not  guilty,  and  docs  not  make  ufe  pf 

'^^  ^  ^r>'^^  M  ^  dcfcocC|  the  Uw  conftrues  it  (q  be  a  wair? 

ing 
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tng  of  it  s  and  he  (hall  at  all  times  after  be  eftopped  by  his  plea 
and  convi&ion  thereon  to  fay,  that  he  did  not  waive  the  fame. 

To  make  this  plain,  I  humbly  fubmit  to  your  Lordfliip's  confider- 
ation,  that  after  the  convi£Hon  the  defendant  could  never  have 
made  ufe  of  his  difpenfation  to  have  (laid  the  judgment  on  the 
fame,  which  is  the  exprefs  opinion  in  the  1 1  /f.  4.  Bro»  tit. 
Chartres  de  Pardon ^  pi-i$»  the  words  of  the  book  are,  *•  He  who 
*♦  pleards  not  guilty  cannot  plead  a  pardon  afterwards,  unlefs  the 
**  pardon  be  of  a  later  date  than  the  time  of  his  plea."  ' 

In  3  Cro.  4  Margaret  and  MarJhaWs  cafe,  the  difference  there 
taken  makes  out  the  reafon  of  it  to  be  what  I  have  before  offered. 
JMar/ball  in  the  reign  of  Queen  Mary  had  committed  petit 
treajon ;  the  10  E/iz.  there  was  a  general  pardon,  notwithftanding 
mrhich  (he  was  outlawed  for  the  petit  treafon  after,  and  (he 
brought  a  writ  of  error  to  reverfe  the  fame  j  and  it  was  there  re- 
folved,  that  (he  may  aflign  the  general  pardon  for  error,  becaufe 
ihe  had  no  day  in  court  to  have  pleaded  it,  but  always  made 
default ;  but  that  it  had  been  otherwife  if  (he  had  ever  appeared  in 
court,  and  had  not  pleaded  the  fame. 

In  zjcire  facias  upon  a  recognizance,  if  the  defendant  appear, 
and  having  a  releafe  that  he  may  plead,  do  not  plead  it,  and 
judgment  be  given  againft  him,  he  hath  totally  lofl:  the  benefit  of 
his  leleafe,  and  (hall  not  be  relieved  in  an  audita  querela  on  the 
fame  againft  the  faid  judgment,  for  he  hath  waived  the  benefit  of 
it  himfelf ;  but,  if  judgment  had  been  given  againft  him  by  default 
on  a  nihil  returned,  there,  he  (hould  be  relieved  by  audita  querela  ; 
for  that  he  never  had  any  time  before  to  have  pleaded  it :  This  is 
agreed,  my  Lord,  in  the  cafe  cited  oiMarJball^  and  \i\RolL  jlbr.2o6» 
where  divers  cafes  to  thispurpofe  are  colIe£ted  together. 

By  this  I  conceive  it  is  very  clear,  that  as  to  the  king,  th« 
defendant  by  pleading  not  guilty  to  the  indi£lment  did  thereby 
lofe  the  benefit  of  his  difpenfation,  and  could  not  help  himfelf  by 
the  (ame  agaijfift  the  convi&ion  on  the  faid  indifkment,  either  in 
arreft  of  judgment,  or  by  error.  In  the  next  place,  I  conceive, 
that  the  defendant  (hall  be  no  more  admitted  to  ufe  the  faid  dif- 
penfation againft  the  plaintiff  than  he  could  againft  the  king ;  for 
on  the  plaintiff's  bringing  his  a£lion  for  the  500  /.  forfeited,  the 
(latute  vefts  the  benefit  of  the  conviction  in  him,  and  creates  a 
privity  between  the  plaintiff  and  defendant  as  much  as  if  the 
plaintiff  had  been  party  to  the  record  of  the  convidion ;  by  the 
words  of  the  ftatute  this  appears  very  plain,  for  the  words  are, 
and  being  thereof  cowviBedJhall  forfeit  the  fum  of  goo  h  to  be  reeo^ 
vered  by  him  who  tuill/uefor  the  fame ;  this  a£tion  I  take  therefore 
to  be  in  nature  of  an  execution  of  that  conviction,  and  therefore 
the  defendant  (hall  not  be  admitted  to  plead  any  matter  precedent 
to  the  (}ame  in  bar  of  this  aCiion. 

.  The  plaintiff  in  this  adion,  may,  I  conceive,  be  refembled  to  an 
adinini(lrator  de  bonis non^  whp  by  the  ftatute  18  Car.  2.  r.  8.  may 
fue  forth  execution  on  a  judgment  obtained  by  an  executor  or  ad« 
miniftratoT  before  him ;  and  certainly  no  man  ever  thought  but 
that  ftatute  put  the  adniiniftnuor  di  bptis  mn^  iq  all  intents  and 
•'....;  '         *  purpofcS| 
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ro^tive  u  baundeil  by-  the  l»w  %  and  wi(h  {onfl  aAi  of  ftrUament 
the  king  cannot  difpntfis  U  ^  to  9bj  poribea  in  any  cafea;  wtih 
other  a^  though  ha  ina|  difpcnfe,  yet  not  ta  all  fMtxf^  nw  in, 
aU  cafes. 

That  the  Idt^camotdifpftnCe  with  fonc  afts  of  puKamcnt  ta 
^nj  p«rfon«  will  appcw  fiom  nH.'j.  /el.  1 1>  iz.  tfac  Icing  cnv 
Dot  difpenCc  with  a  Uw  that  prohibits  an  aft  diat  is  malum  in  fit 
a&  tha  kiag  cannot  lic«nf«  a  nun-  to  kill  another,  nor  do  any  nni- 
faocrto  the  commoa  highway  %  aad  i£  fuch  licences  bo  gnaitcil>, 
ibtj  arc  void. 

Tkf  king  cKuiot  difpcnie  with  an  a£l  oir  pasliament  which  l* 
ci  puUieli  concernment,  and  in  which  the  people  have  any  inte- 
Teft  i  for  that  is  fb  vefted  in  them  that  the  king  cannot  diveft  tc 
The  ftatutes  of  13 i?.  z.  e.  3.  15  R.2.  e.  5.  and  3^.4*  c.ii, 
bfuiw  Qatutes  dsdanng  the' juriTdt^^n  of  the  court  of  the  admi^ 
tal,  lot  that  all  the  iv^ytOa  of  the  realm  have  intcrelb  in  t^em». 
cannot  be  difpenfed^with  by  any  Mffl  o^on/f;  this  appears  by  Chic's- 
%«if.  of  Cmrtfyjd.  135.  Wlwther  the  law  now.  di^enfcdi  with: 
be  notof  pu^Uek  ooncerniBent,  and  the  people  hwe  not  an  iatcwA 
in  \tt  I  ftiaU  leave  to  the  conlideiatton  of  die  court,  oa  confidnt* 
Rtion  of  the  ftatutCa 

Tbte  I  only  o£rto  yoiir  Lordfllip*  to  ihew  your  Lordfiup>.  that 
this  )(reat  prerogative  of-  the  king  may  be  hounded. 

I  IhalL  confine  myfelf  in  my  further  difcourfo  touching  tho 
honnding  of  this  great  prerogative  of  the  king,  purely  to  the  Qa» 
tttte  now  be6»e  your  Lordlhip  1  and  I  Ihall  lay  down  this  nil^ 
that  whorevar  an  a£l  of  parliament  doth  absolutely  and  dirtfU^ 
injoinand  prohibit  the  doing  of  anya^on,.aRd  doth  cacatc  ai(U& 
alnlii^  to  any  purpofe  to  fMl  on  any  perfon  on  the  doing  or  not 
doing of<lucha£i,  (let  the  concemof  fuchftatUtc  bcwhatitvriU,)' 
thclungt  with  fubmiffion  I  conceive,  1^  re^on  of  the  daulc'ofii 
difabillty,. cannot  difpenfc  with  fuch  lav  by  a  mn.  akflanu^  eitber 
beibn:  the  doing  or  not  doing  fuch  a£Hoa  injoinedror  prc^ibitetfa 
or- after;  although  he  might  have  difpODred  with  the  iama  i^ 
fwhi  a^Qo  had  been  prohibited  at^j  /iii^f>ndotia,onr^^m\tyi 
given  to  thekin^  This  Ifhall  endCavoun  to  makeootrbyautbouL 
rkics-i  for  that.clearingthc  ftme  will,  I  conceive^  determine,  the. 
qitcftioR  on  this  (latBtcnow  before  your  LonUbip;  which  LlbaUi 
then  coBieniortlyi  to  oonlider. 

By  the  ll3tute.3i>£j^'ii<  c,  6.  it'ifc(tu£M,  that  everyi  adiUHlEon,' 
Inftiltiliflni  andriaduflion,  on  any  fimoniac^r  contrail  to  any  ec- 
ckfiaftical,beiTcficC|  ihall  he  utteriy  void  ;  and  the  pctibn  io  oov^ 
rUftI]r  talcing  fuch  benefice^  {hall  thereupon  aad-from  theoeefbrth^ 
bftra^tidgiedia difaUed  perfen  in  l»w  to  have  andeajoy  tbe  £mkii 
IfiaipefCeinbefnBoniaGallyiindu&cd'toaay'beiw&e,  the>fflnK  by» 
tUt  aA  immediitcly  bcmcncsmnd^iaod  the  incumliieot  is  fo  ab*: 
folatclydtTabled  for  evcK  after  t^hepreficnted'to-'that  chnrchi  at: 
that  the  king  hiaafelf  (to  «4MUa  the- law  giveth  the  titleof  pre^: 
ftatalio*  in  that  cafe)  cannot  pre&nt  hm  again  to  that'living;  for> 
theaA-bindi  the'king  inthatcafe>  andhecaonot  difpenfow^Ii. 
tlK)iiuHC'i;and.thi».oniybyrcafcaQf  thedi&baity.thaeiB.     , 
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n  3i£v  i£  «K  a^imit  the  £ud  ftatate  of  E.  6. 

3c  z  vniii  am  dfimtte^  althoagh  it  were  befoie 
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.   ^jjuii^iL,uc  riT  i.poie  with  penal  laws  in  the  eafe  of 

"^  i^L  SBodii-^  wine-licences,  which  was  in  the  Ex- 

ib^nt  C3I  Tears  fince  j.  aqd  fo  it  doth  appear  bf 

7  '  «nj 


my  Lord  Faugban*$  argument  in  his  Rep.  foU  354.  which  cannot, 
I  humbly  conceive,  be  diftinguifhcd  from  this  cafe  now  before 
your  Lordihip. 

Now,  my  Lord,  I  flisjl  confider  this'ftatute  whereon  this  quef- 
tion  arifes ;  and  whh  fubmiffion  I  conceive  this  difpenfation  of 
that  flatute,  though  granted  before  the  offence  committed,  can  no 
more  be  maintained  to  be  lawful  than  can  the  difpenfations  iif  the 
cafes  before  cited  on  the  ibtutes.of  the  5  GT  d^.  tf.  e.  16.  of 
offices,  and  31  E/iz.  c.  6.  of  fimony ;  but  this  (half  be  ineffcflual 
for  enabling  the  defendant  againft  this-  a  A,  for  the  fame  reafoijs 
that  tbofe  difpenfations  were  ufelefs  a^ainft  the  difabllities  created 
by  thofe  laws,  *    .      *  . 

For  by  this  ftatutc  it  is  direfted  and  pofitively  enafted,  That 
every  perfon  admitted  fo  any  offrce,  t^c.  (hall  take  the' oaths  of 
allegiance  and  fupremacy^  either  in  the  court  of  Chancery  or  in 
this  court,  in  the  next  term  after  his  admittance  to  the  fame,  or 
at  the  quarter  feflions  for  the  county  or  place  where  he  (hail  re- 
fide,  next  after  fuch  his  admittance  >  and  (hatl  receive  the  facra- 
inent  within  three  months  after  his  admiflion  to  the  fame. 

Then  comes  the  difabling  claufe,  That  every  perfon  that  doth 
or  fhail  negle£t:  or  refufe  to  take  the  faid  oaths  and  facrament  in 
the  faid  courts  and  places,  and  at  the  refpeAive  tinies  aforefaid 
ffaall  be  ipfofa^o  adjud^ecl  incapable  and  difabled  in  law  to  all  in- 
tents and  purjp^fes  whatfoever,  to  have,  occupy,  or  enjoy  the  faid 
ofEce ;  and  every  fuch  ofRce  fball  be  void,  and  is  thereby  void. 

Every  man  by  the  common  law  had  a  double  capacity  as  to 
offices. 

1.  He  was  capable  to  take  the  fame. 

2.  He  bad  a  capacity  tb  hold  the  fame  for  any  time  whatfo« 
ever. 

The  ftarute  works  not  at  all  upon  the  firft  capacity,  but  every 
perfon  remains  notwithflandhng  as  capable  of  taking  as  ever ;  but 
it  quite  changes  his  capacity  of  holding,  and  annexes  a  conditidh 

Srecedent  to  the  (^me  ;  on  performing  which  condition  only  he 
tall  be  capable  \  and  till  that  be  performed,  by  judgment  of  this 
a£k  he  is  incapable. 

This,  I  conceive,  may  properly  be  called  an  incapacity  ;  for  that 
he,  who  is  incapable  to  any  one  purpofe,  is  as  properly  faid  to  be 
a  perfon  incapable  as  if  he  was  difabled  to  all  purpofefi. 

The  intent  of  the  (latute  appears  to  be  the  fame  as  if  it  had 
been  ena£led  in  thefe  words,  That  no  man  fhall  hold  an  office 
above  three  months,  urtlefs  within  the  three  months  he  take  the 
oath  of  allegiance,  in  which  cafe  it  would  be  plain,  that  a  difabi- 
Kty  to  hold  beyond  three  months,  would  attach  on  every  one  who 
&oald  accept'  an  office  fo  foon  as  he  (hould  accept  the  fame  % 
^hich  could  not  be  removed  but  by  qualifying  himfelf  as  the  a^ 
dire&s. 

If  the  difpenfation  plegded  will  enable  the  defendant  to  hold 
the  office  without  qaalifying  himfelf  by  taking  the  oaths,  then  may 
the  king  enable  a  man  ifi  a  point  wherein  he  is  difabled  by  acl  of 
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parliament  s  vUch  Uezpic&ly  obntnrjr  to  die  reafon  of  the-ca&s 
I  before  cited  i  and  here  it  dotb  appear  the  difability  was  atuchcd 
in  the  defendant  before  the  difpmution  granted  i  tor  he  was  ad- 
mitted to  the  ofice  the  aSth  Ncvewtier^  md  the  difpcnfation  was 
not  granted  till  January  g  and  therefore*  according  to  what  I 
have  offered,  it  eomes  too  late. 

By  the  (latute  7  Joe.  c.  6.  for  taking  the  oath  of  allegiance^  it  is 
ena^ed^  That  erery  member  of  the  Uoufe  of  Commons,  at  any 
parliament  or  ieffion  to  be  aflcmbled,  before  he  fliall  be  permitted 
to  enter  into  ihc  iaid  Houfe,  (hall  take  the  laid  oatli  before  die 
perfons  jneptioacd  in  the  faid  ftatute. 

B7  theopkuooof  Lard  Fa^gbant  the  king  cannot  difpenfe  with 
that  a£k  I  mr  that  every  member,  fo  foon  as  chofen,  is  petfau 
iitMSs^  and  fliall  not  be  permitled  to  enter  the  Houfe  without  the 
oath  takeii. 

My  Iiord,  by  the  very  difpenfadon  it  appearsy  that  the  kingfs 
eounfel,  who  drew  it,  were  willing  to  make  what  provifion  ibxj 
eould  agabift  the  di&bility  incurred  bv  the  taking  the  faid  office  df 
a  colonel,  which  the  defendant  had  not  three  months  when 
the  difpenfation  vras  granted  1  yet  he  is  thereby  exprefsly  dif- 
diarged  from  all  difabllities  incurred  by  the  faid  z£k  ;  which 
fecms  to  admit  there  was  a  fort  of  incapacity  then  on  the  de- 
fendant )  to  remove  which  the  difpen^tion  cannot  be  of  any 
ttail  for  the  authorities!  have  before  cited. 

I  (hall  humbly  offer  this  farther  matter  to  your  Lordfhlp's  con- 
fideration,  that  this  cafe  as  to  the  ftatute  is  prim^  impre//tams  i  and 
that  this  prerogative  was  never  made  ufe  of  herein  Gnce  the  mak- 
ing of  the  ftatute,  although  many  perfons  at  the  time  of  the  making 
of  this  z€t  ftood  in  need  of  the  aid  of  it,  and  for  want  of  which  they 
loft  their  employments,  and  the  late  king  the  benefit  of  their  fervices. 

I  (hall  in  the  next  place  confider  the  authorities  of  Sir  £d.  Cekt 
in  his  1 JL  R^^  1 8>  which  I  forefee  will  be  obje£ted  to  me,  and  I  (hall 
ftate  it,  and  give  fuch  anfwer  to  it  as  occurs  to  me,  and  fubout  the 
whole  matter  to  your  Lordfliip^s  confideratioii* 

There  my  Lord  Cok^  faith>  that  np  zGt  can  bind  the  king  from 
any  prerogative  which  is  fole  and  infeparable  to  his  perfon,  but 
that  he  may  difpenfe  with  it  bv  a  mn  (Aflanie^  as  a  fovereign  power 
to  command  any  of  his  fubje^s  to  ferve  him  for  the  weal  publick  i 
and  that  this  royal  power  cannot  be  reftrained  by  any  z€t  of  par- 
liament \  and  for  that  he  relies  on  a  cafe  2  /f.  7.  JU.  6.  which  is 
on  the  ftatute  23  H*  €•  c.  8.  which  ena^,  that  all  patents  made 
or  to  be  made  of  any  office  of  a  flieriff,  &e.,  for  a  term  of  years, 
for  life  or  fonger,  fball  be  void  and  of  no  effeiQ,  any  claule  or 
parole  of  mn  ^auit  put  or  to  be  put  in  fuch  patents  to  be  made 
notwithft^nding  \  and  Xurtfier,  vmno&f  fb^  take  upon  him  or 
them  to  acoqpt  or  jpcciipy  fuchnAce  of  ih^riff,  by  virtue  of  fuch 
grants  or  jiatfents,  ftatf  ftand  perpetually  difabled  to  be  or  bear  the 
office  of  flieriff  within  any  county  in  England:  yet,  faith  my 
Lord  Ctie^  there  the  king  by  his  royal  prerogative  .may  conunand 
any  peribn  to  ferve  him  w  the  weal  publick  as  (hcriff  of  97 
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«oonty  for  years  or  for  life ;  fo  he  faith  it  wis  rcfolvisd  by  all  ihfc 
judges  of  England  in  ^he  Exchequer-chamber  in  that  cafe. 

This  and  fome  other, matter  of  the  like  nature,  which  are  put 
together  by  my  Lord  Coke^  arc,  with  fubmiHioi),  the  only  authori- 
ties in  the  law  that  feem  tp  give  countenance  to  this  difpenfatioa 
now  before  your  Lordfliip.  I  (hail  very  briefly  conGder,  whether  ' 
that  be  any  authority  or  not;  and  if  it  be,  whether  it  differs  from 
rhe  cafe  now  before  your  Lordfliip. 

.  To  the  firil,  I  conceive  it  is  the  (ingle  opinion  of  Sir  Bd.  Cohe^ 
but  he  is  mi(taken  in  the  cafe  on  which  he  relies ;  for  by  the 
book  2  i^.  7.  6.  on  which  be  relies,  it  appears  plainly  that  there 
jtiever  was  any  fuch  refolutioh  ns  he  cites,  but  aTudden  opinion 
given^  and  at  that  time  the  judges  declared  they  would  not  be 
bound  by  what  they  then  faid,  but  advifed  the  king's  counfel  to 
confider  Well  the  point ;  and  fo  they  faid  they  would ;  and  by 
iro.  Abr*  tit.  Pard.  45.  1 09.  where  he  rather  repeats  thaa 
abridges  the  cafes,  it  appears,  nothing  more  was  ever  done  in  that 
matter,  but  it  refted  and  was  never  adjudged.  The  great  founda- 
tion failing,  th«  fuperftru£iure  of  Lord  C^ke  thereon,  and  his  opi- 
nion, muft  needs  fall  and  be  rejected  as  an  opiuion  grounded 
on  a  palpable  miilake. 

J&ut  admit  that  cafe  and  the  reafon  of  it  to  be  law,  that  the 
king  cannot  be  deprived  of  the  power  of  commanding  any  of  his 
fubje&s  to  fcrve  him,  yet  I  think  it  differs  quite  from  the  cafe 
now  before  your  LotdOiip ;  and  the  reafon  of  it  can  now  be  no 
rule  in  tliis  cafe,  for  thefe  reafons. 

The  ftatute  23  if.  6.  r.  8.  was  an  ad  purely  reftraining  that 
power  the  king  had  of  commanding,  and  was  rather  a  difabling 
the  king  than  tlie  fabje£i  ;  for  it  took  away  the  power  the  king 
had  of  granting  the  oiBce  for  years,  life  and  inheritance,  and  by 
confequence  was  a  total  depriving  him  of  the  ufe  of  fome  of  his 
fubje£ls  at  fome  times ;  and  I  may  verv  well  allow,  that  fuch  a£t 
of  pariianient  did  not,  nor  can  bind  the  king ;  but,  my  Lord,  in 
the  zSi  of  parliament  now  in  queftion^  the  prerogative  nor  the 
pow^r  of  the  king  is  not  any  manner  touched  ;  for  the  king  may 
grant  an  office  to  any  perfon,  or  may  command  any  perfon  to  fcrve 
himi  as  he  might  have  done  before  this  law ;  and  he  is  in  no  fort 
deprived  of  the  ufc  of  his  fubje£k  by  any  thing  in  the  ftatute  \  for 
this  ftatute  is  a  direction  and  obligation  on  the  fubjefbs  to  qualify 
themfelves  according  to  the  a£l,  to  obey  the  command  the  king 
(hall  lay  on  them ;  and  there  is  nothing  in  this  a£l  that  excufes  anjf 
perfon  from  ferving  the  king,  when  he  by  his  royal  command  re- 
quires his  fervice,  out  he  is  at  his  peril  to  qualify  himfclf  for  that 
fervice  and  to  do  the  fame  ;  and  if  he  be  one  incapable,  it  is  by 
his  own  voluntary  negle£l,  and  he  is  puni(hable  by  law  for  the 
fame^  as  every  other  man  is  who  without  any  reafon  refufes 
to  ferve  the  king  in  what  ftation  he  is  pleafed  to  require  his  fer- 
vice in. 

This,  my  Lord,  will  appear  plain  from  the  refolution  of  the  cafe 
of  Sir  John  Read^  which  was  in  the  Exchequer  HiL  27  tJ*  28 
Car.  2.   Sir  Jehn  Read  was  by  the  late  king  made  iheriff  of  Hert- 
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forijlnri^  and  Sir  John  was  duly  fworn  into  the  faid  oiEce  ;  Vol 
after  negleding  to  take  the  oaths  and  receive  the  facrament  in- 
joined  by  the  law  now  before  your  Lordfliip,  the  office  became 
void  ;  whereupon  an  information  was  exhibited  againft  Sir  yjtn 
Read  in  the  Exchequer,  fetting  forth  the  ilatute  of  25  Car,  a*  c.  9., 
and  that  he  was  appointed  and  fworn  (herifF  for  that  county,  and 
did  negle£%  to  qualify  himfelf  by  taking  the  oaths  according  to 
the  faid  a£l,  whereby  the  office  became  void  by  his  voluntary 
neglect  \  and  the  publick  juftice  in  the  adminiftration  thereof  ia 
that  county,  as  to  the  office  of  (heriflF,  was  obftruded.  On  this 
information  the  faid  Sir  John  Read  ^2%  conviQed  and  fined  in  the 
did  court ;  for  the  court  there  was  of  opinion  that  the  ftatute  oerer 
intended  to  put  it  in  the  power  of  any  man  by  his  own  a£k  to  dif- 
eharge  himfelf  of  that  duty  he  owed  ^e  king,  but  hath  pofitivdy 
enafted  that  every  officer  (hall  qualify  himfelf  for  his  duty,  die 
not  doing  of  which  is  an  oflence  for  which  he  is  punifhable  ;  fo 
that  from  hence  it  is  plain  there  is  no  refemblance  between  the 
ffierifPs  cafe  and  any  cafe  on  this  ilatute. 

There  is  Hkewife  another  difference  between  the  (beriflTs  cafe 
and  this  cafe  at  bar.  In  the  (heriflF's  cafe,  die  difpenfation  is  in 
the  very  fame  patent  that  the  office  is  granted,  and  in  the  fame 
elaufe,  and  enables  the  grantee  before  the  difabilities  are  in  any 
fort  attached  on  him ;  but  here  the  office  was  granted  in  Nsvem" 
her  to  the  defendant,  bv  which  immediately,  for  the  reafons 
i  have  before  ofiered,  he  is  difabled  by  this  aa;  and  in  yanuarj 
after  is  this  difpenfation  granted,  whicb>  for  reafons  I  have  before 
diiered,  I  conceive  comes  too  late. 

For  thefe  reafons  and  authorities  I  conclude  therefore,  diat  diis 
difjienfiition,  granted  to  the  defendant,  is  void  in  law. 

8.  Of  his  Proclamadons. 

Fortef.  de  It  is  plain  that  the  king  by  his  prerogative  may  in  certain  cafes 

Laud.  C.9.  and  fpccial  occafions  make  and  iffiie  out  proclamations  for  the 

75.  *'  ^*'  prevention  of  offences,  to  ratify  and  confirm  an  ancient  law  ,  cr» 

II  Co.  87.  as  fome  books  exprefs  it,  quoad  terrorem  popult^  to  admonifh  diem 

DaUf.  »o.  that  they  keep  die  laws  on  pain  of  his  difpleafure  5  and  foch  pio- 

\  RdL  Abr.  clamatious  being  grounded  on  the  lavys  of  the  realm  ase  of  great 

209.  force. 

3  Inft.  x6i. 

1  %  Co.  74.        It  is  like  wife  clear,  that  the  fubjeft  is  obliged  on  pafifi  of  fine  and 

Hob.  151.     imprifonment  to  obey  every  proclamation  legally  made }  aud  that 

though  the  thing  prohibited  were  an  offence  before,  that  yet  the 

proclamation  is  a  circumftance  which  highly  aggravates  it ;  and 

upon  which  alone  the  party  difobeying  may  be  puuiQied. 

Bro.Proclt-       It  IS  dearly  agreed,  that  no  [a)  private  perfon  can  make  a  pro- 

!?»  Co? 75*.    ^1^."^^^*^"  of  ^  publick  nature  except  by  cultom,  as  is  ufual  in  fomc 

Crom.  Jur.   citics  and  boroughs ;  this  being  a  prerogative  a£l  with  which 

41-  alone  the  king  is  intruded. 

(«)  Sir  Ed-  ^ 

mond  Knightly,  etecatocof  $)v  WiUkun  Spencer,  made  procIamaUoo  io  oeitaiii  mark^  tovmt,  dMt  tl» 
creditors  fliould  come  in  by  a  certain  day  and  prove  tbeir  debts  j  he  was  fined  and  impcifofted  fm  cfaitf 
becauie,  at  the  book  fayt,  be  di4  it  pttblickly  acd  without  loj  aiuhority.    Bio.  Piockmu  pU  so. 

But 


Iprerogatiiie.  549 

But  aotwithftandiag  the  king's  prerogative  herein,  it  feems  DaljT.io. 
clearly  agreed,  that  the  king  cannot  by  his  proclamation  change  ^^'^^lyc. 
any  part  of  the  common  law,  ftatutes,  or  cu(toms  of  the  realms  ixCo.87.b. 
nor  can  he  by  his  proclamation  create  any  offence  which  was  not  ("Jj^^***^ 
an  ofience  before  ;  for  that  thefe  diings  cannot  be  done  without  a  ^^^'^^ 
(a)  le^flative  power,  of  which  in  our  conftitution  the  king  is  but  •d)icwu 
a  part.  2?.*^*^» 

^  That  pro- 

dMBMioM  aiftk  bjr  the  Ung  and  the  gtctter  part  of  hit  conntil,  Ao^i  hate  the  fwta  of  a^s  of  pai^ii. 
Dxoti  bat  tfacie  was  a  provifo  that  fiich  procUmacion  (hoitld  not  crofs  any  ftatnte  or  famdabk  coftonof 
Cbeiealm.    N.  Bacon's  Hi  ft.  i  l^arc  ful.  115. 

And  on  this  foundation  it  hath  been  held,  that  the  king's  pro*  x  inft.  63. 
clanation    prohibiting  the   importation  of  wines  from  Frdnee 
upon  pain  of  forfeiture,  was  againft  law,  and  void  |  there  being 
no  war  at  that  time  fubfifting  between  the  two  nations. 

So,  where  an  zGt  was  made  by  which  foreigners  were  licenfed  21  Co.  75* 
to  niercbandife  within  LonJont  and  Hen.  IV.  by  proclamation  pro« 
hibited  the  execution  of  it,  and  ordered  taat  it  (hould  be  in 
fufpenfe   u/que  ad  proximum  parltametttumi  this  was  held  to  be 
againd  law.  ^ 

Upon  aconference  between  fome  lords  of  the  privy  council  and  i»  Co.  74. 
the  two  chief  juilices  (of  which  the  Lord  Coke  was  one)  and  Ch. 
B.  and  Baron  4ltham^  the  qucdions  were,  i/,  Whether  the  king 
by  proclamation  might  prohibit  new  buildings  in  about  London? 
aifjF,  If  the  king  might  prohibit  the  makine  of  ftarch  of  wheat  ? 
And  the  judges  were  of  opinion,  that  the  ^bje6l  could  not  be  re- 
ftrained  in  thefe.  particulars  by  the  king's  proclamation. 

But,  notwithftanding  the  above-mentioned  opinion,  th^  are  ^^\2U* 
inftances  of  perfons  who  have  been  fentenced  in  the  Star-cham-  ^ 
ber  upon  proclamations  againft  the  increafe  of  buildings ;  and 
particularly  in  Hob.  where  a  perfon  was  fined  in  the  Star-chamber 
for  building  without  brick,  though  upon  an  old  foundation  \  and 
it  is  there  faid,  that  fuch  buildings  had  an  ill  tScQ.  from  the  dan- 
ger of  fire,  confumption  of  timber,  and  difficulty  of  feeding, 
cleanfing,  and  governing  the  city  ^  and  it  was  faid  in  general,  that 
proclamations  were  fo  far  juft  as  they  were  made  pro  bono  publico^ 
and  for  pubtick  utility. 

The  king  by  proclamation  may  call  or  diflblvc  parliaments,  may  3  inft.  162. 
declare  war  or  peace ;  for  thefe  are  prerogative  ads  with  which  p*Jf  "/f ' 
he  is  intruded  as  the  executive  part  of  the  law :  but  (i),  if  there  ^i>^  owen,' 
be  an  adualwar  between  us  and  a  foreign  nation,  it  is  not  necef-  4v  J^**^* 
try  in  pleading  to  (hew  that  fuch  war  was  proclaimed.  ^"^'   ^^* 

The  king  by  proclamation  may  legitimate  foreign  coin,  and  Co.  Ut. 
make  it  current  money  of  this  kingdom,  according  to  the  value  *<^^  ^-    ^ 
impofed  by  fuch  proclamation :  he  may  legitimate  bafc  coin  or  D,y.  ^i." 
mixt  below  the  ftandard  of  (lerling(r) :  he  may  enhance  coin  to  a  HaU  Hift.^ 
higher  denomination  or  value ;  and  may  decry  money  that  is  cur-  ^*^'  '9*« 
tent  in  ufeand  payment  (d) ;  and  in  all  thefe  cafes  a  proclamation  fj^)  rWa 
with  a  proclamation- writ  under  die  great  feal  is  necefi'ary.  vauejSirW. 

tfainks>lMght  to  be  by  compariibn  with  the  ftandard  of  our  nwn  c  in  ^  ojherwife  the  confent  of*  ^arlU- 
inencwill  be  neceflary.  i  Bl.  Com.  178.  («/)  By  ftat  14  G.  3  A  ?o.  all  officers  or* -he  revenue 
are  re^oiTcd  to  cut  every  piece  of  gold  coin  tendered  to  them,  if  it  is  not  ol  the  current  wcii; hi  according 
to  the  king's  proclamation.  ] 

Nn   1  The 


Comp.  In-        The  king  by  proclamation  may  appoint  fafts  and  days  of  thankf- 
cufflb.  354.   giving  and  humiliation  \  and  liTue  proclamations  for  pieventin|[ 

and  puniihing  immorality  and  profanenefs  i  and  injoin  d^  reading 

of  the  fame  in  churches  and  chapels. 
Dec.  1780.       [The  king  by  proclamation  may  aatfaorife  the  lords  of  the  ad* 
,  miralty  to  grant  letters  of  marqut  and  reprifal,  as  was  done  iiz 

the  commencement  of  the  late  war  againft  the  DutcbJ^ 
Cro.  Ctr.         A  proclamation  mud  be  under  the  great  fealf  and  if  demed  is 
'^M  ^^^^^  ^^^  ^^  ^^  ^^  record  thereof:  but,  if  a  man  pleads  that  he 
}Sf'ouleRoiu  ^^  prerented  from  doing  a  thing  by  proclamatiqn,  it  feems  the 
Kep.  172.     better  opinion  that  he  need  not  aver  that  fuch  proclamation  was 

under  the  great  feal }  for  alleging  that  fuch  proclamation  wa^ 

made,  it  (hall  be  inteade<i  to  have  been  duly  made* 

(E)  How  the  Rules  of  Law  differ  with  rcfpca:  tq 
the  King  and  a  private  Perfon :  A^nd  herein, 

X.  Of  what  Things  incapable  from  the  Di|(nity  of  fa^s  Perfon  g[nd 

Office* 

(s)  Cannot    T^|lOM  the  dignity  of  his  office  and  perfon  the  law  prefumes 
'"^  c  ^™  (^^  incapable  of  dping  any  wrong  • :  but,  if  the  king, 

jJ^rQ.  ^*  command  an  unlawful  fift  to  be  done,  the  offepce  of  the  inftni* 
Co-4S-  ment,  as  my  Lord  HalehjSt  is  not  thereby  indemnified i  foVi 
I '  ^*  a"  though  the  king  is  not  under  the  coercive  power  of  the  law,  yet  in 
i.^j.  c!  9?°'  many  cafes  his  commands  are  under  tlie  diredire  power  of  die 
Stanif.  P.c.  law ;  which,  confequcntly,  m^kes  the  a£t  itfelf  invalid,  if  (^)  un? 
Hal  Hift  Jawful,  and  fo  renders  the  infirument  of  the  exec^tion  thereof 
p.c.43,44.  obnoxious  to  the  pun;{hment  of  the  law- 

(^]  If  two  men  combat  together  at  barriers  in  time  of  peace  for  trial  of  dull,  tnd  one  kill  the  other,  it  il 
homicide ;  butif  it  were  by  the  commaod  of  t^c  king,  not  felony.  li  H.  7.  7,1.  a.  &  tnde  3  Inft.  56,1^. 
*  Jn  his  politick  capacity  he  is  under  the  happy  inability  of  doing  wrong,  becaufe  aAtng  bj  his  offi- 
cers, and  limited  by  law.     Conf.  on  Law  of  Forfeiture,  4c.  10 1. 

» inft.  187.  The  king  cannot  arrcft  in  perfon  nor  imprifon,  nor  can  hecomn 
P.^I  nl?  mand  another  to  impiifon ;  but  i;  muft  be  done  by  fome  ordeT| 
-^cannot  Writ,  or  p^ecepti  or  procefs of  fpme  o.f  bis  courts. 

fit  in  judj^ment  upon  any  indldmcnt.  2  Hawk.  P.  C.  c.  i.— .^Cannot  be  a  witoefj|.  %  Hal.  Hi^ 
P,  C.  aSx. 


Bro.  Prerog.      'fhc  king  cannot  execute  any  office  relating  to  the  adminil 
Co?Lit.  1  b.  '*^^  of  juftice,  although  all  fuch  offices  derive  their  authority  i 


adminiftra- 

from 

SCo!  55*.  "'  the  crown,  and  although  he  bath  fuch  offices  in  hini  {c)  to  grant  to 

iVent.270   others. 

{e)  If  lands 

with' the  office  of  forefter  be  granted  to  J.  S.,  remainder  to  the  king  in  fee,  this  is  a  gond  reoiiDder, 
though  the  icing  cannot  be  an  officer  to  any  man,  becaufe  lie  may  grant  it  over*  x  H.  7.  31.  fire* 
Done,  pi  51. 

Bro.Feof.to  The  king  cannot  be  feifed  to  an  ufe,  becaufe  there  is  no  means 
Po^ph.ll^/  to  compel  him  to  perform  it;  for  the  Chancery  has  only  a  dele* 
Dyer,  383.  gutted  power  from  the  king  over  the  confciences  of  his  fubjeas; 
*».  3.  and  the  king,  who  is  the  univerfal  judge  pf  property,  and  who  is 

•  •  equally 
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equaHy  concerned  for  the  good  of  all  his  fubje^,  OQght  to  b^  Cia.lu,^ 
pcrfeAly  indifferent,  and  not  to  take  upon  him  the  particular  HaiC4<t.  • 
defence  of  any  man's  eftatc  as  a  truftec. 

If  one  hath  the  nomination  to  a  church,  and  another  the  pre*  t>yttf^. 
fentation,  and  fuch  right  of  prefentaticm  doth  accrue  to  the  king,  {j2j£rl5. 
he  that  hath  the  nomination  (hall  have  {a)  all ;  hj  reafon  that  it  i$  j.  the  no- 
indecent  for  the  king  to  do  any  thing  as  fenrant  to  another.  nAwtorftall 

^  «»  infuchcifc 

Bominate  to  the  Lor4  Chancellor*  who  in  tb«  mine  of  the  king  ftaJl  pitfent  to  the  otdiauy* 
Pop.  15S. 

The  kins  cannot  be  tenant,  nor  can  he  hold  by  any  fervices  Co.  Ut  i. 
from  hisfubje£ts;  forliis  pofTeflions  are  called ^rFYi/dfranvmi  and  ^f^* 
doffihiica  corona  regis;  and  on  this  foundation  it  hath  been  adjudged,  x)jvt  \j^ 
that  where  lands,  holden  of  the  fub|e£i»  C9mc  to  the  pofleffion  of  Aiid/45. 
the  king  by  the  ftatutc  of  1  £.  6.  c.  i/^oigboniries^  and  the  king  ^^TS^iiA 
granted  thofe  lands  over  to  another,  though  there  Mras  a  Caving  in  tco.47. 
the  ftatute  to  the  donor,  oi  xhc  ancient  refits^  ferwes^  &C.,  that  yet  SCo.ii4.b. 
(he  patentee  fliould  hold  of  the  king,  according  to  his  patent^  and  ^?!|^^' 
not  of  the  ancient  lord  \  and  that  the  faving  in  the  ftatute,  as  to  ^46.  * 
the  fervices,  was  controuled  and  made  void  by  the  common  law ;  Jon.  %y^ 
fp  that  the  patentee  was  to  pay  the  rent,  by  which  the  f(iid  lands  "^'^«^4J• 
were  before  holden,  as  a  rent  feck  diflntin^ble  of  common  right» 
to  the  lord  and  his  heirs,  of  whom  the  lands  were  before  holdeOf 
but  difch^rged  of  the  fervices. 

The  king,  in  regard  to  decency  and  order^  cannot  fufier  a  com-  Cka  Ctr. 
mon  recovery ;  for  in  fuch  recovery  he  muft  be  either  tenant  or  9|J»  97- 
vouchee ;  and  in  both  cafes  the  demandant  muft  count  againft  ''•*»7***' 
him,  and  there  muit  be  judgment  againft  him,  which  the  law  does 
not  fuffer ;  fo,  he  cannot  come  in  as  tenant  by  receipt ;  but  if  tlie 
party  have  any  warranty  he  muft  pray  in  aid. 

The  king  cannot  be  tenant  at  will ;  fo  that  if  he  takes  a  leafe  at  Ld,  Raym. 
^vill,  though  he  may  determine  his  will,  yet  the  tenant  cannot  V* 
otherw^fc  do  it  but  by  furrender. 

The  king  may  be  appointed  an  executor ;  but,  as  it  cannot  be  4lAft.  3^5.' 
prefumed  that  he  has  fufl^cient  time  and  Icifure  to  engage  in  a'  Oo<io*P*»« 
private  concern,  the  law  allows  him  to  nominate  fuch  perfons  as     *^^*  ^  ' 
he  (hall  think  proper  to  take  upon  them  the  execution  of  the  truft  \ 
againft  whom  all  perfons  may  bring  their  anions :  alfo,  the  king 
^^7  appoint  others  to  take  the  accounts  of  fuch  executors. 

2*  What  Things  enure  to  him  in  his  natural,  what  in  his  political 

Capacity. 


that  fuch  lands,  as  alfo  lands  defcending  to  him  from  an  anceftor, 
Ihall  go  to  his  heir,  in  cafe  he  is  removed  from  the  royal  eftate. 

But  my  Lord  Coke  fays,  that  all  the  lands  and  pofTeffions  whereof  Co.  Lit.  15. 
the  king  is  feifcdywr^  coron/f^  CtizWfecundumjus  coronaM^znA  upon  \j^^^q^ 

Nn  4  and 


Via't  €»Su  and  follow  the  crown ;  and  therefore,  to  wbomfoever  the  cvoirn 
9  Co.  IS),    defceodsy  thofe  lands  and  pofieflions  defcend  alfo ;  apd  that  the 

lands  and  the  crown  are  concomitafitia* 
Co.'Mt.  i%*      If  tlie  king  purchafe  lands  to  him  and  his  heirs»  he  is  {eifed 
**  thereof  injure  corona;  hfortioiif  when  he  purchafes  lands  to  him, 

bis  heirs  and  fucceflbrs* 
Floir.  SOS*        S09  if  lands  in'  gavelkind  defcend  to  tlie  king  and  his  brother, 
••  Co.  lit    tjjg  i^ing  {hall  take  one  moiety  and  his  brother  the  other :  but,  if 
'^*  the  king  dies,  his  moiety  (hall  defcend  to  his  eldeft  fon,  and  not 

according  to  the  rules  of  defcent  in  gavelkind ;  for  the  king  was 

fofed  of  his  moictjjure  corona,  therefore  it  fliaU  attend  the  crown, 

and,  confequently,  go  to  the  eldeft  fon. 
7Mod.7B.       The  king  can  nave  nothing  in  his  natural  capacity,  unlefs  in 
^Holt,      i^gj^j  ^^jf  jjjg  dochy,  or  an  eftate-tai!,  by  the  ftatute  de  doaitj  and 
(«)Theft«-  duchy  lands  would  now  be  in  the  crown  if  not  kept  feparate 
tute  of         by  (a)  zCt  of  parliament. 

xH  4.  pfO' 

▼idtt  that  vkheo  the  docby  landt  come  to  the  king*  they  iliaU  not  be  under  fuch  goTemment  and  ic^gula* 
tioo  ti  the  demefoes  and  pofTeinoiii  belonging  to  the  crown ;  for  the  ad  fays,  ^ed  ta/irery  &  ta/i  mtdf 
Gf  fir  tskt  tfficifirki  &  mimfifi  guttrmatur,  ae  Ji  ad  (uinm  ilgniunii  rtgia  tj^mfd  woman  fijf^* 
Rtyin*  90. 

2  RoU.  AW.  If  the  king  has  a  title  to  prefent  to  a  church  which  is  void,  and 
^''*  dies  before  prefentment,  his  fucceflbr  (hall  have  the  prefentment, 

and  not  his  executor, 
aRoU.  Abr.      So,  if  the  king  be  feifed  of  a  ward  and  die,  his  fucoeflbr  (baD 
**■•  have  it,  and  not  his  executor. 

IS  Co.  $2.  The  treafure  and  other  valuable  chattels  are  fo  neceflaty  and 
»R.ott.  Abr.  incident  to  the  crown,  that  in  cafe  the  king  dies,  they  (hsdl  go 
*"■  with  the  crown  to  the  fucccffor,  and  not  to  the  executors. 

Co.  Lit.  90,  So,  a  leafe  for  years  to  the  king  and  his  fucceflbrs  is  good,  and 
*•  '*^®*     fliall  go  accordingly,  and  not  to  his  executors  and  adminiftrators« 

Co.  Lit.  i%4  The  ancient  jewels  of  the  crown  are  heir-Iooms,  and  (hall  d&> 
^!  fcend  to  the  next  fucceflbr,  and  are  not  devifable  by  teftament  \ 

Cw.^344.     ^^*  ^^  ^^^  *^^"  ^^^^  (^)»  ^^^^  ^'^^  '^^"S  ^^1  difpofc  of  them  in 
his  Ufe-time  by  letters-patent. 

Ld.  RjjoB.        If  the  king  oe  feifed  in  fee  of  an  advowfoi),  and  he  create  the 

^^  incumbent  bifhop,  he  (hall  prefent  as  patron,  that  being  a  title 

precedent  to  that  of  the  prerogative. 

3.  Of  the  DifFercnce  in  the  Rules  of  I.aw  as  direSipg  the  Eing*$ 
Property,  otherwife  than  that  of  a  Subje£h 

Co.  Lit.  47*  The  king  may  referve  rent  out  of  inheritances  which  are  iucor- 
klLd'af  k*  P^*^^^'*  ^^  commons,  tithes,  fairs,  ^r.,  becaufe  the  king  by  hispre- 
|cf*tcafe!  '  rogative  may  diftrain  in  all  (r)  other  the  lands  of  the  leflee  for  fuch 
{t\  Tbit      rent  \  and  having  fiieh  remedy,  the  law  adjudges  the  refervation 

of  all  (uch  other  laods  as  \^^%  tenant  bat  in  his  a^aal  jpoflTeinon,  and  not  In  the  poileffion  of  bis  leilce  ftf 
lifty  yein,  or  at  will.  %  Ini^.  134.  4  In(t.  119.  6f  vUe  5  Co.  4.  56.  x  Rol.  Abr.  670.  %  Rot. 
Ahf.  1 59*  Laoey  59.*-*  Whether' he  may  diftrain  on  other  lands  of  the  tenant  that  are  nnder  fe^ocT- 
tracionootof  Chancery,  vuf<  a  Vern.  7x4.  '  1  P.  Wms.  3o6»y.     ■      .Jhat  this  orerogatiTv  Aall  not 

cstend  to  iba  king*t  ^rantet.    ^ro.  tit.  Prefog.  68«  T 

•     •        •.      .     ■    •  ^ 


So»  if  a  rent-diat;ge  U  graated  to  the  king  to  be  iflUing  Mit  of  Bro.  Pntof. 
the  manor  of  D,f  the  kmg  may  diftrain  in  aof  other  the  lands  of  77- 
the  grantee.    So,  the  king  may  diftraia  for  a  rent-feck,  which  3  i-«»-x24. 
in  the  cafe  of  a  common  peiibn  is  Aot  difirainablc  hy  common 
knr. 

The  king  may  referve  rent  pay^le  to  a  ftranger^  contrary  to  Moor,  les, 
the  rule  of  law,  which  makes  void  fnch  refer vatioo  in  the  cafe  of  ^^'^'^3- 
a  common  perfon.  4^.    ^^* 

Bat,  where  the  king  made  a  leafe  of  his  houfe  belonging  to  his  id.]ki^A. 
houfe-keeper  of  jyhitehaH^  referving  a  rent  to  the  houfe-keeper  for  3^- 
the  time  being,  it  was  held  an  ill  refervation ;  for  though  the  kin^ 
mayreferre  rent  to  a  ftranger,  yet  fucli  a  refervation  as  this  is  ill, 
hecaufe  he  cannot  referve  rent  to  an  officer  who  is  removeable  at 
the  will  of  tlie  king. 

The  rule  oi  poffejjiofratris  does  not  hold  in  the  defcent  of  the  Co.  Lit. 
crown  or  its  pofleflions,  neither  is  half  blood  any  impediment  in  >5*  ^ 
fuch  cafe ;  for  the  brother  of  the  half  blood  (hall  be  preferred  to 
the  filler  in  the  enjoyment  of  die  crown,  as  the  mod  capable  per^* 
fon  of  the  two,  by  the  advantages  and  prerogative  of  his  fez,  to 
^fdiarge  the  important  and  weighty  bufinefs  of  the  crown. 

So,  if  the  king  hath  iflTue  a  fon  and  a  daughter  by  one  venter^  Co.  Lk. 
and  a  fon  by  another  ventery  and  purchafes  lands  and  dies,  and  X5*  ^ 
the  ddeft  fon  enters  and  dies  without  iiTue,  the  daughter  (hall  not 
inherit  thefe  lainds  nor  any  other  fee-fimpie  lands  of  the  crown, 
but  the  younger  brother  (hall  have  them   together  with  the 
down. 

If  lands  are  given  to  the  king  by  deed  enrolled,  without  the  Co.Ut.^.- 
^orAs  (a)  furcefforj  or  beirsy  a  fec-fimple  paiTcth ;  for  he  is  con-  c'*!r'!S* 
fidcred  as  a  corporation  that  never  dies.  that  the  wW^ 

ing  of  fuccefTors  in  grams  to  the  king,  was  but  of  late  time,  and  a  new  device ;  fer  Dyer,  Ch.  I* 
Jenk.  209. 171.  S.  P  {a)  So,  a  ^r«nt  by  the  king,  without  aeodonbg  fucceilbri,  £baU  hiad  tm 

tacuOm.    Piow.  176.    Yelv.  13. 

If  the  king  gives  lands  to  a  man  and  a  woman  and  the  heirs  of  Co.iiIt.ai. 
their  bodies,  and  the  woman  dies  without  iflue,  the  man  fh^j^be  ^' 
tenant  in  tail  apres  pofBbilityy  C5*r.;  but,  if  the  king  gives  landi 
roan  with  a  relation  of  his  in  frank-marriage,  and  the  woman  die! 
without  iflue,  die  man  ihall  not  be  tenant  apr^s  poflibility,  CfP*^., 
hut  his  intereil  in  the  land  chafes  upon  the  death  of  his  wite  with- 
out iflue.    This  is  a  privilege  of  the  king's  which  is  not  eictended 
to  a  common  perfon ;  and  the  reafon  of  it  may  be  this ;  th^  wealth 
and  demefne  lands  of  the  crown  are  not  only  neceflary  for  the^ 
honour  and  credit,  but  alfo  for  the  fafcty  and  proteftion  of  the 
nation ;  and  therefore  in  this  particular  cafe  it  is  but  reafonable, 
that  if  land  applied  to  fnch  particular  ufes  and  purpofes  be  granted 
^ay,  fuch  grant  fliottld  bind  the  king  no  longer  than  the  confider* 
ation  and  caufe  of  the  grant  continue) ;  and  therefore,  in  the  firft 
^fe,  the  man  may  be  tenant  in  tail  i^pres  poflibility,  &r.,  becaufe 
the  fcrviceSi  which  were  the  caufe  of  the  gift,  are  ftill  owing,  and 
to  he  performed  by  the  tenant  (o  the  king(  but  in  the  hift  cafe, 
iP^herc  the  woman^  who  wa$  tjbe  caufe  of  the  gift,  dies  without 

iflue, 
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iflbe,  the  caufe  of  the  gift,  which  was  the  pxoviCion  for  the  dc- 
fcendants  of  that  marriage,  ceafes ;  and,  confequentl^,  if  the  grant 
continued,  the  tenant  would  hold  ^  land  free  from  ail  fervices. 
Dyer,  x.  The  king  may  grant  a  ciofe  m  oHhn^  as  tn  obligation  forfeited 

^*  7«  to  him  upon  an  outlawry,  {sT^.,  and  the  grantee  may  fiie  by  a&ioo 

'79>  i8o.  in  his  own  name,  or  by  extent  in  the  king's  name,  although 
there  are  not  the  ufual  words  in  ihe  gnmt  to  fue  in  the  king's 
name. 
31 H.  7«  19.  So,  a  chofc  in  affiofif  as  8|n  obligation,  may  be  granted  or  affignc^ 
Bto.  Prerog.  (q  ^i^q  kii^g,  and  he  may  bring  an  adioii  in  his  own  name,  though 
^^  the  deed  of  gift  be  not  enrolled* 

Bro^  Prerog.  If  a  man  enters  into  an  obligation  to  two,  and  one  of  the  obli- 
f'  it  6  8^^  afligns  to  the  king,  or  is  outlawed,  the  king  may  bring  an 
i!p.  tlmgh  adion  in  his  own  name^  and  (hall  rcdover  the  (a)  whole  dew  to 
one  of  the.    his  own  ufe* 

ebligeet 

night  have  nleafed  the  ohiigatioo.  Luc«  Rep.  345.  ^^,  f,  Ur  Parker,  Ch.  J.  {a)  If  1  Jinds  delcen^ 
to  the  kmg  and  a  common  perfoa,  the  king  /hall  have  l>ot  a  moiety ;  iat  to  take  lift  wbG|{e  woold  he  a 
wtoo^,  which  the  king  caoitot  <io  by  his  prefogativc    F\»w.  247.  a* 

Bro.  Afiur.  Before  the  (tatute  de  donh^  when  the  king  created  a  conditional 
^  ^* .  fee,  there  was  no  reverlion  but  a  poflibility  ;  and  if  the  d^ce  had 
R^my,  i^uc  ^^^  aliened,  the  king's  poflibility  was  barred  as  well  as  that  of 
31.  tic.  a  common  pe^fon  ;  but  after  thel^atute  de  donis  ha4  turned  that 
t^^l^'  poflibility  into  a  reverfion,  and  after  common  recoveries  were  al- 
piow.'4S3^  lowed  to  be  common  conveyances,  ^nd  to  bar  remainders  aad  rc- 
553*  verfions,  it  became  a  queftion,  how  far  a  recovery  could  bar  a  re-. 

Dyer,  344.  niainder  or  reverfion  vefted  in  the  kii^g.  An^  heron  the  judges 
Pi^t  oT'  determined,  that  thpugh  a  recovery  fuffercd  by  tenant  in  tail  barred 
Recoveries,  the  eftate-tail,  that  yet  it  did  not  {b)  dived  any  intered  the 
\l\  The  aa  '^^"S  ^^^  '^^  ^^^  remainder  or  reverfionj^  it  beiqg  unreafonable  to 
of  the  party,  ftrip  the  king  of  any  part  of  his  revenue  upon  the  coufideratioa 
ai  a  fine  or  of  an  imaginary  recompcncej  but  they  allowed^  that  the  eftato- 
wco^flSi  tail,  as  to  the  iflue,  was  barred  \  for  that  otherwife  the  eftate*tail 
n^r  dtvcft   in  the  fubjed  muf^  be  perpetuated,  which  is  againft  the  policy  oi^ 

any  eftaic,      xht  law, 
remainder, 

or  reverfion  out  of  the  king ;  but  by  zCt  in  law  a  rcnuinder  or  reverfioo  n>ay  be  divefted  out  of  the  kir^ 
Ai,  if  there  be  tenant  in  tail,  remainder  to  A,  in  lee*  tenant  in  tail  difcontinoe  io  fee,  and  take 
back  an  eftare  to  h'-mfetf  for  life,  remainder  to  the  king  in  fee ;  tenant  in  taU  die  ;  the  iflue  ia  remicttd, 
and  the  lemain^er  pulled  out  of  the  king,  and  veils  in  ^-<— >So,  if  a  recovery  beoa  a  good  title  agaia^ 
tenant  in  tail,  and  the  king  have  the  remainder  by  a  defeafible  title,  Ibcrc,  it  ihall  dive^  the  remainder 
out  of  the  king,  and  reftore  and  lemit  the  right  owners.  But,  if  a  gift  be  made  co  ^.  in  uU,  re. 

tnainder  to  B^  in  taU,  remainder  to  the  king  in  fee)  if  in  this  cale  A  fnffiBr  a  conunon  recovery,  thia 
bars  A*  and  hiS  iflue,  and  the  remainder  ta  ^.,  but  not  the  king*t  reverfion;  for  that  cannot  be 
difcontioued  or  put  to  a  right,  or  plucked  out  of  him  by  the  ad  of  a  third  perfon.  Piggot  of  Re- 
coveries, 86,  87. 

%  Joh*  15a.  But  in  the  reign  of  Hen.  VIII.  an  z€t  of  parliamefkt  was  made  to 
invalidate  even  recoveries  againftthe  iffue  in  tail, where  thereverfion 
or  remainder  was  in  the  crown  ;  the  intention  of  which  a£t  was» 
to  perpetuate  thofe  eftates  in  families  which  the  king  himfelf  had 
given,  or  for  money  or  other  coniideration  had  procured  to  be 
given  to  any  fubjcd,  as  a  reward  for  his  fervices  to  the  crown  $ 
that  the  defcendants  of  that  ftock  might  never  forlake  the  intereil 

of 


if  the  crown  which  had  fo  KbendljlL  rewarded  dieir  atieeftor's 
oyalty. 

And  therefore  by  the  34  ff^f  ^*  9'  c.  20.  it  is  enaAed,  that 
f  the  king  give  anjr  of  h}s  awi|  manors,  }ands»  &c.,  or  caufe  or 
procure  another  in  confideratton  irf  mon^jT  or  other  lands,  to  giYC 
my  manors,  ^r.,  to  any  of  his  fuUeAs  or  fervants  in  tail,  in  rc- 
compence  of  their  fervice,  renn^inoer  to  the  Icing  in  fee-fimplc  or 
fee-tail,  fuch  eilates-tatl  are  not  to  b^  barred}  nor  fhall  any 
feigned  recovery  to  be  had  by  aflent  of  parties  againft  any  tenant 
or  tenants  in  tail  of  any  lands,  *^r.,  whereof  the  reverfion  or  tct 
lyuinder  at  the  time  of  fuch  recovery  had  fliall  be  in  the  king, 
bind  or  conclude  the  heirs  in  tail ;  but  after  the  death  of  every 
fuch  tenant  in  tail,  againft  whom  fuch  recovery  ihall  be  had,  the 
J^eirs  in  tail  may  enter,  hold  and  enjoy  the  hinds,  iic.  recoveted, 
according  to  the  form  of  the  gift  in  tail>  (he  faid  recovery  nplr 
withilan^tng. 

In  the  i:on(lru£kion  of  thi^  ftatnte,  the  loUowing  opinions  have 
been  holden : 

That  if  a  reverfioner  or  remainder-man  upon  an  eftate«>tail  Moor,  195, 
grant  the.  reverfion  or  remainder  to  the  king,  this  is  no  fecurtty  to  ^^  H9* 
the  iflue  in  tail,  becaufe  the  eftate-tail  was  neither  of  the  gift  wifimu'i 
pr  other  provifion  of  the  king,  and  confequ^ntly  not  within  the  «iie. 

aa. 

So,  if  a  rhan  make  a  gift  in  tail,  and  the  orown  defoend  onhin^  »Ca  15^ 
or  If  tlie  king's  anceftor,  not  being  king,  make  a  gift  in  tail,  and  ^^  ^^ 
the  reverfion  defcend  on  him,  the  eftate-tail  may  be  barred.  ^*' 

If  a  man  makes  a  gift  in  tally  remainder  in  fe^  he  in  remainder  sOo«5b* 
grants  his  eftatc  to  another  for  life,  remainder  tp  the  king  in  fee,  ^or«<3»- 
on  condition  to  be  void  on  payment  of  money  %  rec0fcij  by  te*  1^'  y* 
nant  in  tail  bar^  the  Icing's  remainder  and  oondilion  |  for  the 
grant  was  void. 

If  a  f^bjc<f^  by  the  lying's  provifion  or  procwemeat  malest  a  gift  wiggot  of 
}n  tail,  and  then  grants  the  reverfion  tp  the  king  for  life  or  years  J^Mcweiie^ 
only,  in  this  cafe  the  eftate-tail,  remaindeirs,  and  reverfioBS  may  *^*^ 
be  all  barred ;  for  the  reverfion  or  remainder  in  the  king,  lynft  be 
in  fee  or  in  tail. 

If  the  king  grant  an  eftate-tail,  reserving  the  reverfion  to  him-  P^p^tt. 
felf,  and  after  grant  the  reverfion  %o  another,  tenant  in  tnl  nay 
fuflPer  a  recovery,  and  thereby  bar  the  reverfion. 

Therefore  where  Hen.  VIlL  gave  lands  to  lUichaef  Sumbspe  and  Rayoa.  ggt. 
his  wife  and  the  heirs  of  their  body,  in  ^onfidjeration  of  fervices»&r.  sst. 
Micbnel  died,  and  his  fon  and  heir  petitioned  the  qiieen  to  grant  civdiia^'* 
the .  reverfion  to  fome  perfons  In  fee,  to  the  intent  that  he  might 
make  a  leafe  for  ninety*nine  years  by  way  of  mortgage  {  and  en^ 
tered  into  a  recognizance  to  the  queen,  conditioned  mit  nothing 
ihottld  be  done  whilft  the  reverfion  was  out  of  the  erown,  Ptejii* 
dicial  to  the  crown ;  and  accordingly  the  queen  convejfod  ue  ce» 
verfion  to  the  Lord  Burleigh  and  Sir  fFalUr  Mildmof^  in  fee ; 
then  the  fon  made  a  leafe  for  ninety*nine  years,  and  fulRmd 
a  recovery;  and  then  the  truftees  reconvey  to  die  queen )  it  ivai 
ftfolved,  i^,  Th;|^*  the  grant  of  the  queen  was  good,    adi^,  That 

4uriflg 
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durkig  the  time  the  xevesfijiv^vas  out  of  the  crown,  the  fon 
not  reltrained  from  aliening  within  the  ftatute,  and  fo  the  reccr 
good  to  bind  the  ifiues;  but  it  fine  or  recovery,  after  the  fegniiC^ 
to  the  queen,  would  not  have  })ffin  good  to  bond  the  iflue«  as  ||' 
feems  i  becaufe  that  aft  doth  not  require  that  the  rereriion  (bovlf; 
vkleHt^.    ^^^^^^^  (^)  always  in  the  king,  but  it  fufficeth  if  it  be  in  him  «t' 
409.       '    the  time  of  the  fine  levied  or  recovery  fuffered. 
s  joD.  250.       If  tenant  in  tail  of  the  gift  of  the  king,  makes  a  gift  in  tadl^d^^j 
'V^^^*     fecond  donee  is  not  within  the  ftatute ;  for  his  eftate»  as  far 
^e  cited  to  could,  difaffirms  the  reverfion  of  the  king,  though  it  could 
hKn  been     take  it  out  of  him  ^  and  his  pofleflion  was  injurious  to  the  cftaK 

adjudged  by  ^Jy^^  \^j  ^l^  \^^^^ 
judget,  S3  Car.  |« 

Raym.  260.  King  R.  III.  by  letters  patent  gave  feverai  lands  to  the  Eari  ef  ^ 
^6-  V9'  Dirby  and  the  heirs 'mate>of  his  body,  in  confideration  of  g;rei*' 
ft  joo.  S49.  fcrvices  to  the  crown,  ^c.  afterwards  by  a  private  zOl  made  4  ymm 
EariofDer.  s.  feveul  alterations  wMe  made  in  this  eftate ;  as  that  Ciaria 
\f%.  ca(e.      ijjcn  Earl  of  Derby ^  (hould  hold  and  enjoy  them  for  his  life  ;- 

a£ter.his  death,  that  they  ihould  go  to  James  his  fon  and  hdr  ap» 
parent,  and  the  heirs  male  of  his  body;  and  fo  to  die  (ccotd^ 
third,  CsV.  and  feveiith  fon  of  Earl  Charles ;  and  then  to 
others  in  tail  male,  who  by  die  limitation  of  the  letters  pateot 
would  have  fucceeded  to  the  eftate  upqn  failure  of  ifliie  male  it 
Xarl  Charles ;  with  power  for  Earl  Charles  and  the  fons  fuccclEirdy 
So  make  leafes  for  Kves  or  years,  and  jointures  for  wives.     After ; 
Earl  Charleys  death,  his  fon  Earl  James  levied  a  fine  of  thefe  houb: 
and  fold  them  to  a  ftranger ;  yet  upon  fpecial  verdi£l  in  ejeft* 
ment,  brought  lifter  liis  death  by  his  fon,  it  was  refolved  by  all  tfas 
judges  in  the  Exchequer-chamber,  except  threci  that  the  fine  was 
no  bar ;  for  diat  tlbe  reverfion  continued  in  the  crown,  and  that 
thefe  eftates  given  bv  4  Jac,  i,  were  no  new  .eftatesy  but  aB 
within  the  compafs  or  the  firft  tail  created  by  the  letters  pateoty 
and  only  a  diftribution  of  the  enjoyment  of  them,  and  all  to 
the  fattc  perfons  who  would  be  entitled  under  the  letters  patent  v 
and  sbe  power  to  itoake  kafes  was  with  conformity  to  the  power 
of  tenant  in  tail ;  and  that  to  make  jointures  was  in  lieu  of 
dower  t  befides,  there  was  a  faving  to  the  king,  and  all  other  per- 
ibas,  all  fiidh  rights,  &V.  fo  as  the  prerogative  of  the  king,  by  his 
reverfion  to  reftrain  the  tenant  in  tail  from  barring  his  iffiie,  was 
iaved  \  and  the  eighth,  ninth,  and  all  other  fon?  inheritable  by 
virtue  of  the  entail  let  in,  though  the  firft,  Vc.  and  feventh  only 
were  named  ;  and  the  alterations  were  only  in  accidents,  not  in 
.   the  fubftantial  parts  of  die  limitations ;  and  fo  within  34  tf  35    j 

Co.Lit.  372.      K  the  king  in  confideration  of  money,  or  other  confideration  by    ! 

Pi|i;oc,  91.  ^^jt  of  provifion,  procure  a  fubje£l  to  fettle  his  lands  on  one  of  \ 
his  fervants  in  tail,  for  recompenee  of  fervice,  by  deed  of  bargain  { 
and  fale  enrolled,  with  remainder  to  the  king  in  fee ;  and  all  this  \ 
appear  on  record ;  the  tenant  in  tail  cannot  bar  his  iflue,  being  ! 
proteftcd  by  the  exprcfs  words  of  the  ftatute. 

It  ; 
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It  Kttfa  been  MAf  ^M  tlnritfMr  woMt  «f  •M»ni£l|  tn's.  JM  n  co.  7g. 
hmvrfiftni  kft  agmnfi  rnij  Jmh  UkaM  ^nU;  mttft'  b«  i(H  ^<)*46. 
mded  where  tenant  ill  tail  b^pMy  <ir  f»tf  to  file  lA,  be  it  bf  Mi;^^4V7!* 
ioing  or  fuflRnrin^  that  whtdi  fiiouU  «Ninrtfte  bar^  and  not' by  Cro.Car.13. 
nere  permiflion.     Aft,  if  tenant  in  tail  of  rif«  gtft  of  the  king,  ^'o-  £^''- 
ttverfion  to  the  king,  be  diffeifed^  and  diSelfov^lavy  a  fine,  mi  y^^^.  ^^^ 
ive  years  pafii,  this  bars  the  eftatt«tail$  afeld46r)f  a  eollfl^eral  8  Co!  77. 
Rrarrantv  be  made  by  the  anceftor^  b£  tb^'doUe^;*  and  Ae  donee  s^**-  »^* 
tifitrs  the  warranty  to  delbemf,  wMicmt  any  enHry  made  hi  the  life 
)i  the  anceftor,  this  binds ;  becaufe  he  is  not  pa#ty'>or  pfiry^to 
my  a£k  either  done  or  fuiiered  by  or  againft  hinK 

If  the  king  make  a  leafe  refcrving  rent,  with  a  clanfe  of  re^en-  2  H.  7. 8. 
ty  for  non-payment,  the  king  (^i)  is  not  obliged  to  maWe  any*  tie-  BrcPferop, 
nand  previous  to  his  re-entry,  but  the  tenant  is  oblii^d  to  pay- the  f*:  '^'  . 
lent  rqr  the  preienration  of  his  eftate  \  becaufe  it  is  beneath  the  prerogative 
rtfyai  dignity  of  tiie  crown  to  attend  a  fnbjed,  to  demand- the  !■  not  to  be 
»nt;  but  the  law  for  the  fupport  of  that  d^lty  obliges  erery  jJJl'^S^^*** 
^vate  perfoa  to  attend  the  king  with  the  fervices  due  to  him.  -      lands. 

^^f^^y^^'  X54-  x6x. 

But,  if  the  king,  in  cafes  where  he  need  not  make  a  demand,  4  Co.  73. 
ifligns  orcr  the  re?er(ion,  the  patentee  cannot  enter  for  non-pay-  ^**®^  4<H- 
nent  without  a  previous  demand }  becaufe  the  privilege  is  info-  ^^^ 
)arab]y  annexed  to  the  perfon  of  the  king  for  the  fupport  of  his  Dyer,  87^ 
royal  dignity  }  and  therefore  (hall  not  be  extended  to  cafes  where  '^*^*  3^- 
:he  king  is  no  way  ccincerned. 

60,  if  a  prebendary  make  a  leafe  rendering  rent,  and  if  the  rent  Moor^sio. 
le  arrear  and  be  demanded,  that  it  ihall  be  lawful  for  the  pro*  l^y^»<7* 
sendary  to  re-enter;  if  the  reverGoa  in  this  cafe  oome  to  the 
cing,  the  king  muft  demand  the  rent,- though  he  (hall  be  by  his 
>rerogative  excufed  from  an  implied  demand ;  for  the  implied  de« 
nand  is  the  aA  of  the  law,  the  other  the  exprefs  agreement  of 
he  parties,  which  the  king's  prerogative  (hall  not  defeat ;  there* 
ore  in  the  Cafe  of  the  king,  if  he  make  a  leafe  referving  rent,  with 
\  provifo  that  if  the  rent  be  in  arrear  for  fuch  time  (being  law-^ 
uUy  demanded,  or  demanded  in  due  form)  that  then  the  leafe 
hall  be  void  \  it  feems,  that  not  only  the  patentee  of  the  reverfioa 
n  this  cafe,  but  alfo  the  king  himfelf,  whtlft  he  continues  the  re* 
rerfion  in  his  own  hands,  is  obliged  to  make  an  adual  demand  by 
reafon  of  the  exprefs  agreement  for  that  purpofe. 

There  can  be  no  occupant  of  any  of  the  king's  pofle(Sons  $  and  Co.  Ut  41. 
herefore  if  the  king  grants  lands  to  A.  during  the  life  of  J9.  and  ^  ^o^^*  Abr. 
4,  dies,  living  cejlui  epu  vU,  the  laws  allows  no  man  to  gain  the  '^^ 
>ofle(S6n  wh^  is  noif^  vacant  by  the  death  of  ^."but  preferves  it 
for  the  king;  for  this  rea(bn»  that  he  is  prefjU^iied  t(>  be  taken  up 
n  the  publick  affairs  of  the  kingdom,  and  therefore  not  at  leifure 
o  attend  htsowa  private  coocooi^^  aU'Q»;jtb6jkiiig's  grants  pro«- 
:ecding  from  his  own  bounty  ^nd  liberalityi  none  ought  to  have 
my  benefit  ffom  them  but  t&of^  for  whom  he  (hrft'defigned  them ; 
tnd  therefore  when  he  made  the  ^rant  to  A.  during  the  life  of  B,^ 
hough  he- intended  A,  (hould  hiSive  the  betieiit  of  it  during  the 
ife  of  JB.f  yet  if  A.  dies  before  S.  none  caa  make  himfelf  a  title 

under 
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taricr  tiitf  fSMb  btctlife  k  wm  oHide  mdf  l»X»iiar  oiight  iof 
cue  by  way  of  occttpancy  10  tifce  advaola^p  of  agrant  made  coif« 
for  lug  paittoilar  ftmocai  bctauft  that  voic  to  extend  the 
Imf^s  bounty  furtker  dMi  he  defigocd  ttt  whereas  foch  a  grant  ia 
the  caCe  of  aooonmi  perion ought  ao  be  taken  moft  ftrongly 
againft  the  gnttlor»  becauft  he  narud  with  hia  land  for  the  life  cl 
B.  upon  a  vakable  confideratioB#  and  therefore  is  no  fuffercr  if 
he  does  not  enjoy  ie  doriif  the  time  for  whicii  he  granted  it 
away.  AUb|  no  man  ean  audbe  htmfelf  a  title  to  the  king's  po(^ 
feffioost  wkhottt  matter  of  record ;  and  therefore  none  can  claim 
any  of  them  aa  occupant^  becauie  tlut  is  an  a£k  in  faii,  and  no 
matter  of  record. 

If  the  king  makes  a  kafe  referving  rent,  the  tenant  mud  paf  it 
without  demand,  either  to  his  receiver  for  tliat  purpofe«  or  at  die 
receipt  of  the  Exchequer,  as  well  as  if  by  words  of  the  leafe  the 
rent  bad  been  made  payable  at  the  Exchequer^  or  into  the  liau«is 
of  his  receiver }  but|  if  the  king  grants  the  reverfion,  the  patentee 
ihttft  demand  the  rent  upon  the  land,  that  being  the  place  ap* 
pointed  by  law  for  a  common  perfon  to  demand  it  on. 

If  the  king  make  a  feoffment  on  condition,  that  upon  payment 
by  the  kmg  of  ioo/.  fuch  a  day,  the  feoffment  (hall  be  void ;  the 
feoffee  mud  apply  to  the  king  at  the  day ;  for  the  king  is  not 
obliged  to  make  a  tender,  as  in  the  cafe  of  a  common  perfon. 

The  deed  of  a  private  perfon  hath  a  relation  only  to  the  time  of 
the  delivervi  and  not  to  the  time  of  the  date ;  but  the  king's 
charter  hatn  relation  to  the  time  of  date  ;  for  being  of  record. 
It  cannot  be  averred  to  have  been  executed  on  any  time  than  that 
on  which  it  bears  date. 

If  the  king  prefents  to  a  church,  and  his  clerk  is  admitted  and 
inftituted,  yet  before  indudlion  the  king  by  his  prerogative  may 
revoke  fuch  prefentation },  nay  the  prefentment  of  another  is  ia 
law  a  repeal  and  revocation  of  fuch  prefentment,  and  that  without 
any  notice  to  the  ordinary ;  but  in  the  cafe  of  a  common  perfon, 
by  prefentation  and  inftitution  he  hath  given  up  his  power  to  the 
ordinary,  and  cannot  afterwards  vary,  alter,  or  revoke  his  pre* 
fentation.  But  fome  {a)  books  hold,  that  after  a  prefentment  only 
he  may  vary  $  and  this  feems  to  be  the  right  diftin&ion  and  better 
opinion  at  this  day. 

4*  That  his  Rights  (ball  be  preferred  to  a  Subjeft's  where  they 

happen  to  meet. 


Co.  Uu  3tf .  It  is  an  eftaUiftied  principle  in  law,  that  wheve  the  king's  r%bt 
^  4C0.  $5.  und  thai-  0f  ^  fiiiijita  meet  at  one  and  die  fiune  time,  the  king's 
ii<ud.  t4—  uiall  be  preferred* 

3LMIUS5I*  Hence  it  ia  fiudy  that  if  that  he  a  lord  melne  and  tenant,  and 
the  tenant  pay  the  rent  at  the  day  to  the  mefne,  before  noon }  and 
after  on  the  lame  day^  die  mcfne  die»  his  hear  within  age,'  the  tc^ 
naUt  (hall  pay  it  orer  agato  to  the  king. 


'     tf  a  woman  mMries  »id  ^ath  ifRic,  and  lands  defcend  to  the  Co.  Lit.  |e« 
wife,  and  the  hufband  enters,  and  after  the  wife  is  found  an  idiot  ^* 
by  office,  the  binds  (ball  be  fcized  for  the  king,  according  to  this 

.maxim,  that  when  the  title  of  the  king  and  a  common  perfon 
begin  at  one  inftant,  the  title  of  the  king  ihall  be  preferred. 

So,  if  the  woman  had  been  the  king's  nief,  and  one  had  mar-  Co.  Lie.  30. 
ried  her  without  the  king'-s  licence,  Vc,  and  lands  had  defcended  ^  4Co.5$. 
before  or  after  iiTue,  yet  the  king,  upon  office  found,  (ball  hare 
chem. 

Baron  and  feme  joint  purcbafers  of  a  term  for  years,  the  huf-  Dyer,'  lotf. 
band  drowns  himfelf,  the  leafc  is  forfeited,  and  wife  furviving  ffiall  ^^^^^^ 
not  hold  it  againft  the  king  or  his  a}moner ;  becaufe  the  title  of  cgf«, 
the  king  and  a  common  perfon  coming  together,  the  king's  ihall 
be  preferred. 

5«  Of  A£t$  of  Parliament  which  extend  to  or  bind  not  the  King. 

Herein  a  general  rule  hath  been  laid  down  and  eftabliflied,  viz.  piow.  t^e^ 
that  where  an  zCt  of  parliament  is  made  for  the  publick  good,  the  >37-  >n  Ld. 
advancement  of  religion  and  juftice,  and  to  prevent  injury  and  cJfcTMCa. 
wrong,  the  king  (hall  be  bound  by  fuch  zGt^  though  not  particu-  es.  b. 
larly  named  therein.  5  Co- 14-    7C0.  j** 

But,  where  a  ftatute  ts  general,  and  thereby  (a)  any  prerogative,  1 1  Co.  68. 
'  Tight,  title,  or  intereft  is'devefted  or  taken  from  the  king,  in  fuch  W  ^^  '^ 
cafe  the  king  (hall  not  be  {i)  bound;  unlefs  the  (tatute  ismadeby  tTe^lffuaf^ 
exprefs  words  to  extend  to  him.  favingofthe 

l^og*s  right, 
Ac  is  only  ex  abundanii  eauttlaf  and  not  of  abfutate  neccflicy.  Show.  P.  C.  179.  (^)  Bat  mxf 
uke  advaotage  of  aa  ad  of  parliamcDCy  though  not  particularly  oamed.     z  i  Co*  68.  b*    Leon*  j  f  o^ 

On  this  foundation  and  thefe  diftindions  it  hath  been  held. 
That  the  ftatute  of  Weftm.  2.(13  Ed.  i •  JlaU  i.)  de  dmis extends  Plow.  238. . 
to  and  binds  the  king  \  as,  where  lands  were  given  to  the  king  ^'}f^ 
and  the  heirs  of  his  body,  it  was  adjudged,  that  the  king^s  prero*  ^^  ^^ 
gative  had  not  given  him  a  greater  eftate  than  in  the  cafe  of  a  \nltCo.^%, 
common  perfon }  and  that  an  alienation  by  him  would  be  a  tort  S^-H* 
*  and  an  injury  to  the  donor,  which  the  king  cannot  do.  ^'^* 

So,  it  hath  been  adjudged  and  alfo  held  in  parliament,  that  the  nCo.  7^. 
king  is  bound  though  not  named,  by  the  {c)  13  EHz.  c.  lo.  which  ^^Jl 
reftrains  eccleCaftical  pcTfons  from  making  leafes,  ^r.|  this  being  College. 
a  general  law,  and  for  the  publick  good.  5^0- 15*  ^* 

.  RoU.Repl 

151.  [c)  The  ftatute  i  Elri.  c.  19.  which  reftrains  biAops  from  making  eftareS|  &c.  hath  apro» 
vi£o  that  it  fliall  not  extend  to  the  king  \  wh'ch,  my  Lord  Coke  fays,  was  of  abfolute  neceffiiy  $  for  that 
ocherwjie  the  king  would  be  boond  by  it. «.  5  Co.  »4.  b-— It  feems  the  law  was  held  otherwifi:  on  the 
ftat.  13  Elic.  c.  10.  aod  therefore  wheie  a  leafe  was  made  to  the  king  by  a  dean  and  chapter,  and  tho 
king  had  alligoed  it  o^ttf  after  lYxax.  the  law  came  to  be  heM»  that  the  king  wa^  bound,  the  a0]gnee  had 
Ills  leaie  made  good  to  him  in  Chancery  agalnil  the  (latutctj  becaufe  he  could  not  know  the  law  in  a  maV- 
Ccr  lb  dubious.    Rol.  Abr.  378. 

Soj  the  king  is  bounds  though  not  named,  by  the  ftatute  32  i/.  8*  s  in/f.  6S7. 
.A  a8.' againft  difcontinttanoe^  by  bufbands  of  their  wives  eftatef,  show.iui, 
^  GT^.,  for  this  being  an  injury  to  the  wife,  it  fliall  extend  to  the  *°^* 
king,  whoie  moft  immediate  concern  is  to  relieve  his  fubjcdts  frcn> 
any  injury  or  wrong.  tr  . 

So, 


s6o  t^nto%$itiiiL 

tsR.6.6r.  So,  the  kingi  diooffc  mc  ndiMi,  U  bMWl  by  Ae  ftahite  <i( 
^i^'^i^^'  J/^r^^s  20ii^3.  r.  $•  made  agiiiift  ufiiry  in  4MbKng  the  teat, 
^  9-  ^  (ii^  ^(^  ^f  311  infant  heir  who  has  aiade  dtefaolt  in  fvftoan. 
Plow.  136.       So,  the  kingi  dioagh  not  n%xntA,  is  bomid  by  the  10  c.  of  tk 

^  ftatttte  Mert0ftf  ao  /f.  3.  which  ordain^  that  fuit  fee  the  lord  onj 

9  inm  99*    j^  j^jj^  j^y  atiof  ncy^  ^^ 

c^  Lit.  The  king  ia  beend  by  the  31  iB/«.  r«  tf  againft  Smony;  bdn; 

^'^  a  law  made  for  the  advancement  of  religion.  • 

YiCa74.b.      S09  the  kingy  though  not  named,  is  bound  by  the  27  £fo.  r.f 
i^nft  ipohintary  conveyances  to  defiaud  pnrchafen ;  ib  that  s 
Tolnntary  conTeynnee  to  the  king  is  as  much  void  againft  a  fobfc- 
quent  pnvchafer  for  a  valuable  conflderatioti)  as  in  the  cafe  of  1 
eooimon  perfon* 
iitnft.  169.       Bound  by  the  ftatute  Wcfi.  i.  (3  Ed.  i.)  c.  g.  that  none 
4 Mod.  407.  diftm-b  cleftions  upon  pain  of  great  forfeitures. 
9 Ifift.  142.       Bound  by  the  ftatute  of  MarlbrUlgi,  (ca  H*  }•)  e.  ta.  diat  boq& 
Show.  Rep.  •j^jjy  diftraiii  his  freeholders  without  the  king's  writ, 

4M04.907.  By  an  z6t  of  parliament  a 2  Car,  a.  c.ii.  the  pari(he8  efSt 
Sbow^Kcp.  Michoil,  Wood'ftriet^  and  St.  Aftf^jp,  Stainif^^  in  Lmim,  foe 
tSf.^itdit  '^^^  ^"^  eftablifiied  as  one  parifli  diurch  \  and  it  was  pnmM 
iod  oi  tke  ^Hat  the  firft  prefentation  Ihould  be  made  by  the  patron  of  fochof 
ciTe  it  it  the  faid  churches,  the  endowments  whereof  wen:  of  the  gteaieit 
S)!tfe  weM  ^^^^  ^  ^^  ^^"S  ^^^  patron  of  St.  Marj^  ituimng  (of  far  left  valoe)^ 
tvvoinftancct  suid  a  common  perfon  patron  of  St.  Mlchml,  Wood-^fireety  "who  ftt^ 
in  Lonaon  fentcd  Mr.  Crookeg  on  a  r/zw/zr  entered  againft  the  in(litutioa>  k 
coioinof''*  ^^  determined  by  civilians,  by  the  advice  of  lawyers  at  Doftors- 
thUprero.  Commons,  that  this  ftatute  though  in  the  aSinnative,  and  without 
larlvetbe  any  negative  words,  extended  to,  and  fo  far  bound  the  Ling,  as  to 
fttiee  i«r  d*P^*^^  him  of  any  preference  he  might  have  by  his  pmogatiWf 
M^ntAi  as  in  cales  where  his  intereft  is  intermixed  with  others;  and  that 
r-I'^k''  ^  aft  of  parliament  giving  a  new  eftate  to  the  king,  and  pre- 
Imb  dow^  fcribing  the  manner  of  enjoyment,  the  method  hmited  nuft  take 
ydStt'm,      place  df  the  king's  prerogative. 

Blow.  S40.  But,  as  ads  of  parliament  are  to  be  conftrued  according  to  the 
7  Co.  »f*  fubjed-matter»  and  not  to  be  extended  further  than  the  intentioa 
Moor,  540.  ^  the  legiflatuie  \  hence  in  variety  of  cafes  we  find  it  detenniBcdi 

that  general  words  in  an  a&  (ball  not  ouft  the  king  of  his  pfCfo- 

gativc. 
tit.  4 140.        As,  on  the  ftatute  quia  encores  terrarutn,  which  ena^is,  thjt  nsnt 
n£\&  /tf//  AlUn  lands  in  fie  to  hold  ofHrnfelf;  vet  it  u  held,  that  the  king 
1 1  Co.  68.   may  give  lands  in  fee  to  hold  in  franksumoigne  or  <^her  fer^ces* 

I>iow.s4o;  So,  the  la  r.  Mag.  Cia.  whicK  provides,  fkod  mnmumap^ 
^*  ^t*/*.    non  fequantur  curiam  nofiramjed  UmanUir  iu  alifm  itrto  Uch  ^ 

fuan  impfda  in  £  tt. 
Plow.s4o.a.      So,  of  the  ftattfte  Wtjt.  2r.  <f  3  Bi*  i\  fiat:  i .) ^.  17:  wBch  pw 
vides,  that  where  divers  inherttanees  by  knighlfs  ferfice  def<^t 
^nd  Hh  Jbminui'dt  ^gtmt^  Imk0$  nHH^iiagknn'dr  prt  mOtctfif  fi^ 
frix(S  futrit  ftvffaU  . 

\%  Not 


Not  bound  by  tbe  ftatute  of  Marlbridgf  (52  H.  %X  c.  9.  \  but  all  Piow.a4Q.k 
coparceners,  in  refpeA  of  the  lands  defcended  on  them,  mctft  each 
of  them  do  fefrice,  as  before  the  making  of  the  ftatnte. 

Not  bound  hj  the  ftatutes  of  (a)  limitatioo,  nor  by  the  ftatute  of  "  Co.  69* 
Wefim.  2.  {ijJkd.  i«  ^tf/.  I.)  r.  5.  which  makes  a  plcnarty  for  Sx  Sdp*SL 
tnondis  a  good  plea.  208.  '  "^ 

^a)  VuU  3  InH.  188.  [Thoogb  the  crown  is  not  bound  by  the  ftatute  o£  IImttations>yet  a  gnot  may  h% 
^refamed  from  great  length  of  poflleffion.  1 1  was  fa  done  in  the  cafe  of  the  Corporation  of  Hull  ▼.  Horner, 
Cowpu  loa. »  not  chat,  m  fuch  caiea ,  the  court  reaily  thiak  a  grant  bn  been  made,  becaoft  it  It  iiotpro« 
baUe  agnnt  ihooid  have  exifted,  without  ics  being  upon  recoid;  but  they  prefibinc  the  Mt^  Gn  tht 
ysrpofe  and  from  a  principle  of  quieting  the  poireflion.    Per  Lord  MansfieW,  Cowp.  215.] 

Nor  by  the  ftatute  27  £.  t.  {Jfat.  1.  r.  4.}  which  gives  the  trial  11  Co.  6f» 

^nt/i  prius  in  the  countxy. 

Either  the  ftatute  merchanti  thofe  concerning  the  ftaple,  the  Tra«  aoj. 

ftatute  of  frauds,  nor  thofe  relating  to  bankrupts,  extend  to,  or  ^'^-  ^.; 

Wild  the  king.  ;if:j)^ 

There  are  alfo  ftatutes,  which,  as  my  Lord  Robart  fays,  were  Hoik  iih^ 
made  to  put  things  in  an  orderly  form,  and  to  eafe  a  fovereign  of 
labour,  but  not  to  deprive  hi^  of  power,  which  cannot  be  fatd  to 
f^nd  die  king. 

As  the  27  if.  8.  c.  27.  which  ena£bs  that  all  grants  concjemtng  Dyer,  50.  a,* 
the  court  of  augmentations  fliould  be  under  the  feal  of  that  court ; 
yet  grants  under  the  great  feal  have  been  held  good. 

So,  the  ftatute  25  H,  8.  e.  2i.  which  diredts  the  manner  of  grant-  iiob.  X4^, 
faig  difpenfations,  diough  it  fays  that  difpenfations  fhall  notother- 
xrVk  be  granted ;  yet  the  king's  power  is  not  thereby  reftraincd, 
but  that  by  virtue  of  his  Drerogative  he  nfay  grant  them  as  before. 

So,  on  the  ftatute  28  //.  8.  c.  1 5.  for  the  trial  of  piracy  by  com-  Dyer,  ti$. 
miflion,  it  hath  been  held,  that  the  trial  may  be,  though  the  Chan-  ^^  '♦^* 
cellour  does  not  nominate  the  commiffioners,  as  thatadl  appoints. 

So,  on  the  ftatute  9  E.  2.J!aU  2.  that  the  queextmay  make  (hcriiis  Dyer,  303* 
without  the  judges. 

So,  on  3 1  Jff.  6.  r.  5 .  the  oflSce  of  ahiage  wag  granted  by  the  Ht)b.  X45» 
queen,  without  the  bill  of  the  treafurer ;  and  held  good. 

By  a  private  a£t  of  parliament  ijam,  2.  the  partfh  of  St.  James  Skow.  P.  C 
was  taken  out  of  the  parifc  of  St.  martin^  and  made  an  independ-  *^4- 
ent  parifh  5  and  it  was  provided  by  the  ftatute,  that  Dr.  Temfoft^  X  Saik.  5^. 
the  then  vicar  of  St.  Martin\  (hould  be  the  ffrft  rc&or  of  St.  pi.  2. 
Tiiw/s  parifli;  and  that  the  patronage  of  the  advowfon  fhould  ^^*'  ^^' 
belong  to  the  Biftiop  of  London  and  the  Lord  jermi/r,  altemis  ^^j. 
victims:  the  firft  reftor,  after  vacation  by  Dr.  Tem/ony  to  be  pre-  3  !-<▼•  37T- 
fenfed  by  the  Biftiop  of  Loudon,  and  the  next  by  me  Lord  Jamin  J^^'j^^y^^ 
and  his  heirs,  and  fo  on.     Dr.  Tehifon  was  proipotcd  to  the  biihop-  ^  3]  s.  c.  * 
rick  of  Lincoln,  by  which  the  church  of  St.  Josnis  became  vord ;  Lev.  Em. 
and  it  was  adjudged,  that  although  it  was  by  the  ftatute  erprefsly  ^tmb.  lee. 
appointed,  that  theBifhop  of  London  fhould  prefent  upon  the  avoids  3C0,  301. 
ance,  yet  the  ftatute  defigned  only  to  dircdt  the  methods  and  turns  ^'a«h.  313. 
between  the  patrons,  and  not  to  exclude  the  king  of  his  prctoga-  pi^^.  ^^'' 
tive  \  and  sdQiough  this  was  a  church  newly  erecte^,  yet  the  king  Holt,  585. 
having  the  prerogative  to  prefent  to  all  churches  where  Ae  in-  p^-  »•  ^«- 
cumbent  is  promoted,  fliaQ  ha^c  it  in  thi»  church  when  it  is  Q^J^n^^^d^ 

^e£led.  >  Biihop  of  tendon*  and  Dr.  Bircb. 

VbuV.  Oo  tf.  That 
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•  •  »  -    • 

d.  That  no  Laches  can  be  imputed  to  him  ;  and  thereuij  of  thf 

Maxim,  Nullum  Tempus  occurrit  Regi. 


Slam/.  Pre«  Ftom  the  prefumption  that  the  king  is  daily  employed  in  the 

fog.  32, 33-  weighty  and  publick  affairs  of  government,  it  hath  become  an 

7.0!  iS.  eftabliflied  rule  at  common  law,  that  no  laches  ihall  be  imputed  to 

Ton.  7$.  him,  nor  is  he  any  way  to  fuffer  in  his  interefts,  which  are  certain 

(rfT^^itir.  ^^^   permanent ;  and   this  his   privilege  (a)  quod  nullum  iem^ 

t'xhii  t§  non  occurrit  regi,  has  been  confirmed  by  the  ftatute  de  prstr^athm 

JormUntih$u     res^is* 

muniy  !•  a  rule  for  the  fubjeft ;  but  muUum  tcmpus  octurrit  regi,  is  the  k]ng*f  plea ;  for  there  is  so  icafai 
that  he  fliould  fuffer  by  the  negligence  uf  hU  olBcers,  or  by  their  compaAs  or  cOmhixudoAt  with  (he  al- 
verle  party.     Hob.  34.7. 

Lit.  §  1^1        Hence  it  was  held,  that  if  the  king's  villein  had  purchafed  land, 
Co^Llt.       jinjj  aliened  before  entry  by  the  king,  yet,  upon  office  found,  the 
king  might  have  entered,  quia  nullum  tempus  occurrit  rep  i  thou^ 
it  was  otherwife  in  the  cafe  of  a  common  perfon. 
€o.Ut  294.       Sc,  in  a  writ  of  right  of  advowfon  brought  by  the  king,   the 
tenant  (hall  not  tender  the  di  mark^  hcczuk.  nullum  Umpus  occurrit 
regi ;  and  therefore  the.  king  (ball  allege,  that  he  or  his  progenitor 
Was  feifed  without  (hewing  any  time. 
Co.  tic  So,  vtn  aAion  of  account  lay  at  common  law  agaxnft  the  ezecn* 

^  *  tors  or  adminiftrators  of  the  king's  debtor  or  receiver;  for  being 

fuppofed  bu(ied  and  employed  in  the  weighty  affairs  of  the  king- 
'dom,  it  was  not  thought  reafonable  thai  he  {hould  fuffer  in  his 
treafure  by  an'  omiflion  occa(ioned  perhaps  byfuch  his  attend- 
ance. 
Co.  L!t.  For  this  reafon  it  is  that  there  can  be  no  occupant  againft  the 

^'*  king ;  fo  that  if  the  king  grants  lands  to  jf,  for  the  life  of  J?.,  and 

£.  dies,  no  man  by  his  entry  can  gain  himfelf  a  title  againft 
the  king;  though  it  was  otherwife  in  the  cafe  of  a  common 
perfon. 
Co.4jt.  57*      So,  there  can  be  no  tenant  at  fufferance  againft  the  king ;  but  he 
.who  holdeth  over  is  an  intruder,  becaufe  no  laches  can  be  imputed 
'  to  the  king  for  not  entering. 
Bro.tit.Dif.      Therefore,  if  the  king  be  feifed  in  fee  of  the  manor  of  B.,  and 
ftifin  (4).     3  ftranger  ereft  a  (hop  in  a  vacant  plot  of  it,  and  take  the  profit 
Roll.  A^\  ^^  ^^  without  paying  any  rent  to  the  king  *,  and  after  the  king  grant 
>i9«       '    over  the  manor  in  fee,  and  the  ftranger  continue  in  the  (hop  and 
occupy  it  as  before,  this  is  no  difTeifin ;  for  the  firft  entry  of  the 
ftranger  was  no  difleitin,  but  an  intrufion  on  the  king's  poire(&on; 
for  that  the  king's  title  appearing  on  record,  the  entry  in  pms^ 
which  is  not  an  a£t  of  equal  notoriety,  will  not  diveft  it  out  of  him : 
if' then  tlie  king  is  not  di(reifed,  his  conveyance  of  the  freehold  is 
good,  and  the  grantee  is  feifed  by  virtue  of  it ;  and,,confeqaently, 
cannot  be  faid  to  be  difTeifed  by  the  ftranger  who  has  made  no 
entry  on  him  after  the  king's  conveyance,  but  only  continued  the 
' '        old  intereft  which  he  had  before  the  grant ;  and  fo  remains  an 
'     intruder  ftilli  and  liable  to  an  aftion  of  tre(pafs  or  ejeiftmeot 

for  it. 

A  per* 


J 


I 

j|prati08tfbe«  j4i 

A  perfon  cannot  be  indidied  on  the  ftatiHes  againft  forcible  Co.  69. 
imtries  for  entering  into  the  king's  poflei&onsi  becattfe  he  cannot  ^^yV'-' 
be  diflexfed:  -^i*        '  • 

A  defcent  caft  is  no  pka  againft  thtf  king,  nor  doe^  it  take  away  Piow.i43.«. 
his  right  of  entry-  *  ^°-  3 'v 

If  the  king's  goods  become  wreck,  the  loM  df  the  manor  can-  aiAft.  i6g; 
not  take  them,  but  the  king  may  claim  them  after  (be  year  and  ******  *^* 
the  dar ;  for  this  reafon^  that  he  is  fttppofed  employed  in  the 
publicK  affaifs,  and  therefore  ho  lapfe  of  time  (hal|  injure  him. 

For  this  feafdn  the  lord  of  the  manor  cannot  take  the  king's  49  C.  3. 4. 
beads,  as  ftrays;  as  alfo  that  this  privilege  of  waifs  a  Ad  ftrays  is  Kuditti,?i. 
derived  from  the  crown,  and  cannot  be  fuppofeS  to  extend  farther  ^ 

than  a  liberty  to  take  the  goods  and  cattle  of  a  common  perfon* 

If  a  grant  be  made  to  the  kin?  of  the  heit  avoidance  of  a  living,  Plow.  ^43* 
and  aftranger  upon  the  death  of  the  then  incumbent  prefent,  and  ^ 
his  prefentee  continue  in  fix  months,  and  die,  yet  the  king  may 
jicefent  anotheir,  quia  nullum  tempus  occurrit  regi.  So,  if  a  grant 
had  been  made  to  the  king  of  all  fuch  prefentmehts  ad  (hould 
happen  yithih  twenty  years,  and  in  the  twenty  years  there  Happed 
ien  prefentments  which  are  filled  up  by  a  ftranger,  yet  the  king 
thall  prefent  to  them  over  again. 

If  the  king  be  patron  of  a  churcli,  afad  he  omit  to  prefent  within  Bro.  titf^ 
fix  months,  the  ordinaty  canilot  prefent  for  the  lapfe,  but  is  only  P^fi^^mcnt 
to  fcqueftet  the  profits,  and  fervc  the  ciird  fill  the  king  thinks  iMiimb!'"'^ 
proper  to  prefent}  but  if  in  this  cafe  th(f  ordinary  collate  his  ixS. 
tlerk,  and  afterwards  the  king  prefent,  the  clerk  fo  Collated  Can- 
not be  turned  out  without  a  quare  impedit* 

If  thfe  kiiig  prefehts  to  ^  church,  and  his  clerk  is  admitteci  and  7  !•  4- 1^ 
inftituted,  yijt  thfe  king  majf  before  induflioft  rej^eal  and  revoke  ?^j,'^^ 
his  prefentatioii ;  and  it  is  held  in  this  cafcj  that  the  prefenting  [{a)  But  to 
another  is  i  repeal  m  law,  without  any  othet  notice  to  the  f««  *«''«- 
<)r<linary(a),  falwioTof 

^  furpicion  of  being  obtttoed  by  ftiud  in  deceit  of  the  Icing,  it  it  (rbper  thit  it  iEouId  maike  cxptef*  mea^ 
tionofthefirilprcfemntioii.     Gibf.  795.     Witf.  c.  20.] 

80,  where  a  title  by  lapfe  comes  to  the  king,  if  the  king  doth  ^"^f*- J5j5- 
prefent,  and  his  prefentee  is  inftituted,  yet  tlie  king  may  revoke  g.^Jp  J' 
his  prefentation,  and  fo  null  the  inftitution  at  any  time  before  his  Norwich, 
clerk  b  indudted  ;  or,  if  his  clerk  be  inftituted  upon  fiich  title,  and 
die  before  his  indudion,  the  king  may  pfefent  another^  his  turii 
iiot  being  fetvfcd  by  ike  inftitution  only  of  his  clerk. 

Bat,  diough  the  king  may  remove  the  patron's  or  ftfanger's  7  C6.  i%. 
clerk  that  comes  ih  upon  his  lapfe,  yet,  it  fiich  clerk  happens  $^";*;^ 
to  (4)  die  incumbent  of  the  church  before  the  king  doth  prefent,  cro.  Elt*. 
the  king  hath  loft  the  advantage  of  the  hpfe,  and  fltall  not  prefent  44-  (^* 
pfterwards^  or  remove  the  patron'd  fccond  prefentee^  bocaufc  the  J^  53* 
^ng  is  to  have  but  one  torn,  and  that  the  next ;  and  if  the  law  Heciey,  tap 
Aoukl  be  oihcrwife^  the  khig,  by  fufiering  divers  ufurpations  Buif.is. 
upon  his  lapfe,  might  evci^  difinherit  the  very  patron  •,  and  the  ^^^[  *^f  * 
tule  nullum  ihi^  occurrit  regiy  is  not  to  take  place  Where  the  king  ^^^  q,|  ^ 
19  limited  to  a  tiilicisertain.  the  church 

^<«mM»Toid by  icfifniil^ or ^frhatioA,  vnlefi fnch  refigoatlMivffe by fi«i4  tr covin.  (^  Jac. »i6« 

Qora  .    0«rcQ» 
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ly  So*  4  Leon.  Cife  3  ^i  *.  ♦  67  ftat.  ^  G.  3.  c.  16.  (which  it  called  the  KAm  tmfm  A 

mai  wu  hrougiit  into  partiaoaeatlijr  Sir  Geo.  SaviUe)  the  king  fliaU  not  fiwy  Stc  any  peribo,  Ac  fc 
aay  bn^  &c.  (except  liberties  and  frtnchifes),  or  any  title  which  has  not  SxA  accned  withiBJuiy 
Mil  beAve.the  commencemeDt  of  fuch  fuit,  unlefs  he  has  been  anfwered  the  tents  within  that  bnc,  cr' 
tlbey  haft  been  in  charge,  or  ftood  infy^  of  reeordi  and  the  fobjed  fliali  qoiedy  enjoy  againft  tbe  kJaif 
and  an  cUiming  under  him»  by  patent,  dec.         This  extends  not  to  eftatcs  in  rnrcrfioo,  or  reauiadcr,^ 

liipitcd  cftatcs* ;Thc(e  lands  Ml- be  held  on  the  ufual  tenures,  &c^-; Ufuai  fee-fann  itBttcoa- 

frnyMl.  Putting  in  charge,  ftandiog  tnf$per^  ftci  good  only  when  on  verdid,  demurrer,  or  bcaia|i 

the  lands,  &c«  hate  been^ given,  ai^udged,  or  deoeod  to  1^  king.  [And  prefcnption  is  nowpMaW 
agaioft  the  crqwn.  even  In  the  cafe  of  ftanchifts  and  offices  |  for  by  ftat.  3a  Geo.  3.  c.  5S.  fii  jean* 
poflelRon  of  a  corporate  office  gives  the  corporator  a  prefciiptive  tide  upon  an  information  in  the  dw^ 
^  a  fM  varraMt0f  exhibited  by  tbe  attorney -general  or  other  o/licer  on  the  behalf  of  the  croim,  by 
viftue  of  any  royal  prerogative,  or  cdierwife.  Neither  is  it  competent  to  the  crown  o»  queiliao  iny  de- 
f^acive  title,  where  the  perfon  from  whom  it  is  derived  was  in  esarcife  Jt/affo  of  tbe  office  or  faadikt 
Ib  virtue  of  which  be  commanicaced  tlie  tide  for  a  like  period  of  fix  year&.J 

■ 

7*  Of  his  Prerogative  in  his  Suits  and  Proceedings  in  Courts  of 

Juftice. 


TheI.Dig. 

1. 1,  c.  3.     redrefs 


[The  king»  though  the  chief  and  head  of  the  kingdom,  maj 
_  .^Jrefs  any  injuries  he  may  receive  from  his  fubjeds  by  fucn 
I  RQU.Abr.  uf*i*l  common  law  aft  ions  as  are  confident  with  the  royal  prcro* 
373*  gativc  and  dignity.    He  may  too  fue  in  Chancery  for  a  matter  in 

equity. 

t  Uv*  %%•        A  declaration  for  the  king  ought  regularly  to  be  in  the  name  of 

his  attornoy-general  \  though  where  it  was  in  the  name  of  tie 

king  himfelf,  'viz,  coram  domino  rege  venit  dominuj  rex,  it  was,  Qpoo 

demurrer  for  this  caufcj  adjudged  good. 

3  BlCom*        But  the  more  elFedual  means  of  afTerting  the  rights  of  the  crown, 

ti**  and  redrefiing  its  injuriesi  are  thofe  which  are  obtained  by  theprc' 

native  modes  of  procefs.    Such  is  that  by  inquiGtion  or  inqueft  of 

omce :  which  is  an  inquiry  made  by  tlie  king's  officer,  bis  flicnff> 

coroner^  or  efcheator,  virtute  ojficn,  or  by  writ  fent  to  them  for  that 

purpofei  or  by  commiffioners  fpecially  appointed,  concerning  any 

•  matter  that  entitles  the  king  to  the  pofieflion  of  lands  or  tenements, 

goods  or  chattels.    This  is  done  by  a  jury  of  no  determinate  num- 

.  bcr ;  being  either  twtelve,  or  Icfs,  or  more. 

StamftPr.        Stamford  lays.it  down,  that  in  all  cafes  where  a  fubjed  (hall.not 

55'  ^         have  poifeflion,  in  deed  or  in  law,  without  entry,  the  king  will  not 

be  *en titled  without  office  found,  or  other  matter  of  record. 
lh\i»  '  As,  if  the  king's  tenant  aliens  in  mortmain,  or  without  licefXCj 

the  king's  title  muft  be  found  by  office. 
SemU.Lev.      So,  Sf  the  king  claims  upoii  a  forfeiture,  or(*)a  conditioti 

Sir  W.  Jon.  78.  aS7«        (*)  Sav.  70.   ftRo.  215. 


Sttaf.  M      .  S«|  if  the  king  claims  the  lands  of  an  idiot,  lunatick,  iict  the 
Jufr^         perfon  ought  to  be  found  an  idiot,  ^c.  by  office* 
nid*,  ...  SOj  if  be  claims  tbe  year,  day,  and  wafte»  of  a  felon  attaintedf 

0r  the  temporalties  of  a  bifliop  for  a  contempts     . 
8if  •  t.  So>  if  he  claims  a.  freehold  qr  inheritance  as  forfeited  for  a  con- 

ttitipt.  •         UL 

Attorney-  Soy  if  hc  claims  a^  forfeited  to  the  crown^  cicfis  m  aBkih  ^^^ 
wh^^dSLr*  l)elongcd  to  an  alien  enemy.  And  in  fuch  cafci  a^  peace  W»* 
i»aik!s67.  '  the  iflqxufition  takeni  difcl^i;ges  the- forfeiture* 

Tbefc 


prerogative.  $6^ 

Thefe  inqueds  of  office  were  devifed  by  law,  as  an  autbentick  3  bi.  Com. 
means  to  give  the  king  his  right  by  folemn  matter  of  record ;  a59« 
without  which  he  in  general  can  neither  take,  nor  part  from  any  ig^  g**  *? 
thing.     For  it  is  part  of  the  liberties  of  £//^/j«rf,  and  greatly  for  (*)'stii.* 
the  fafcty  of  the  fubjeft  j  that  the  king  may  not  enter  upon,  nor  34  E-  3. 
feize  any  man's  poiTeflionSy  upon  bare  furmifes  without  the  inter-  V^*^\ 
vention  of  a  jury.     And  although  a  defendant  is  now  permitted  c.  it. 
to  traverfe  thefe  inquefts  (a),  and  therefore  they  are  not  concluGvc  >3  "•  ^ 
evidence,  yet,  as  the  legiflature  has  diredled  (^)^  that  inquiCtions  cls!  tH'sJ 
(hall  be  taken  publickly  and  in  an  open  place,  and  has  empowered  c.  x. 
every  one  to  give  evidence  openly  before  the  inqueil,  the  court  ('.)  Tl^e 
will  (fjl,  in  feme  cafes,  order  reafonable  notice  to  be  given  of  the  Dau^Vei* 
ifliiing  of  fuch  cpmmiffion.  ^69/ 

Where  an  eftate  is  given  to  an  alienj  or  in  truft  for  an  dien»  Attorney* 
though  fuch  eftate  doth  not  aftually  veft  in  the  king,  until  an  d^JSI/* 
office  is  found,  yet  he  hath  before  office  found  fuch  a  right  to  it,  pJIuh^. 
as  will  entitle  him  to  the  affillance  of  a  court  of  equity  to  enforce 
a  difcovery  of  the  facb  of  alienage. 

If  the  office  be  found  againft  the  king,  a  melius  ifiquirendum^  oir  Stmigbtier*s 
farther  inquiry  under  the  former  commiflion,  may  be  awarded.  «^»  ^c»» 
3ut  in  good  difcretion  no  melius  inquirendum  (hall  b6  awarded  in  J^^^** 
•fuch  cafe,  without  fight  of  fome  record,  or  other  pregnant  matter  Dupieffit, 
for  the  king,  to  fliew  the  former  was  miftaken.     And  by  pregnant  *  J^e».  C55, 
matter  for  the  king,  is  meant  matter  pregnant  with  evidence  ot  ig^^-^'^ 

the  king's  right.  it  grutable 

only  on  the 
ptrt  of  the  crowtt,  ind  U  given,  becaofe  the  c«own  caattot  thitcffc^  ts  tbe  fabjeft  cto.    3  Ack.  6« 

Byt,  if  the  melius  inquirendum  be  found  againft  the  king,  he  is  StoQghtet*t 
thereby  precluded  from  having  another  melius  inquirendum;  for  if  ^*j^»  "^' 
<hi$  were  allowed,  it  would  lead  to  infinity,  for  by  thefanie  rdafod  ''"^^ 
that  he  might  have  a  fecond,  he  might  have  them  without  end. 
However,  if  the  firft  writ  of  melius  inquirendum  were  tepugnant 
in  itfelf,  if  it  did  not  give  authority  to  £nd  fuch  an  ofiic'e  as  wa^ 
found,  as,  where  the  writ  was  to  mquire,  whether  at  the  time  of 
.the  death  of  a  perfon  who  died  in  the  reign  of  Queen  Elizabeth^ 
the  manor  pf  0,  was  holden  of  the  lord  the  king  that  now  is^ 
another  writ  of  melius  inquirendum  may  be  awarded. 

if  the  king's  title  be  found  to  lands  and  tenements,  the  king  (hall  Stamf.  Pr« 
kc  in  poffeflion  by  the  office  only  without  feizure,  if  the  pofleffioti  ^'^J**    ^^ 
be  vacant,  or  if  the  title  be  found  to  a  local  office,  or  of  which  4Co',5s!«I 
continual  profit  may  be  taken. 

But,  if  the  king's  title  be  found  by  oJffice  to  an  incorporeal  in-  9  Co.  95*  b^ 
heritancc,  (as,  an  advowfon,  isfc.)  the  king  fhall  not  he  in  pof- 
ieffion  before  feizure ;  for  if  the  king,  after  office,  prere;n|s,  die 
defendant  in  a  quare  itnpedit  may  traverfe  the  king^s  title  without 
traverfixigthc^rffice. 

And  in  all  cafes  where  a  common  perfon  is  put  to  his  aftlort,  gCo.i*?.  b« 
Acte,  upon  an  office  found,  the  king  is  put  to  his  fcire  facias  ;  for  ^^^  ^'* 
an  office  entitles  i^e  king  to  an  a£bion  only,  and  not  to  an  eritry. 
But,  ^ere  a  pommon  perfon  may  enter  or  feizei  there^  an  office 
without  ^fiire  facias  (hall  fuffice  for  the  king. 

O03  If 
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Stamf.  Pf.       If  At  king  4.0  not  feize  within  a  year  and  a  day  after  office 

54*  ^-         found  J  hjC  ought  to  have  T^fcin  facias  before  feizure. 

id.  56.1.         But  no  office  is  necefiary,  if  the  king's  title  appears  by  pther 

matter  of  record. 
U,  54.  t.         Soy  if  a  poflieflxon  in  law  be  caft  upon  the  king,  no  office 
4  Ccr.  58.      jg  neccflary,  but  the    king   may  feize  without  jt.     As^  if  the 
^CoJoc.b.  ^^"g  ^^^  ^  ^^*'^  '^y  defccnt  in  remainder  or  reverter  ;  for  the  frccr 
hold  is  c^ft  upon  him  by  law.      So,  if  he  is  entitled  by  efcheat : 
or  is  entitled  to  the  temporalties  of  a  biOiop  in  the  time  of 
vacation. 
StT.  8«  ||3o,  where  the  king  ought  to  have  chattels  or  profits  of  lands  for 

» Ventr?       g  contempt,  he  may  feize  without  office ;  as,  upon  an  outlawry 
^^^  the  goods-of  a  prior  alien.    So,  in  the  cafe  of  fimony  the  king 

jQiall  prefent  without  office.  So^  he  (hall  nominate  to  an  office 
void  by  A  5^6  Ed.  6.  r.  16. 

And  by^.  33  /f,  8.  r.  20.  in  cafe  of  attainder  for  high  treafon, 
the  king  (hall  have  tiie  forfeiture  ihftantlyj  without  any  inquifition 
pf  office. 
^  Bl.  C^.       Another  prerogative  procefs  is  an  information,  filed  in  the  Ei^- 
p^f*  phequer  by  ^hc  Attorney-General.     This  is  a  method  of  fuit  for 

recovering  money  or  other  chattels,  or  for  obtaining  fatisfadion  in 
damages  for  any  perfonal  wrong  committed  in  the  lands  or  other 
pofleffions  of  the  crown.  It  diffirrs  from  an  information  filed  in 
the  court  of  lying's  Bench,  in  that  this  is  inftituted  to  redrefs  a 
private  wrong,  by  which  the  property  of  the  crown  is  affisded, 
thai  is  calculated  to  puni(h  fome  pubUck  wrong,  or  heinous  mif- 
fiemeanpur  in  the  defendantt 

The  moft  ufual  informations  are  thofe  of  intrujion  and  debt :  /»- 
^upon^  for  any  trefpafs  committed  on  the  lands  of  the  crown,  as, 
entering  thereon  without  title,  holding  over  after  a  leafe  is  de« 
fermined,  taking  the  profits,  cutting  down  timber,  or  the  like ; 
and  debt^  upon  any  contrail  for  monies  due  to  the  king,  or  for 
^ny  forfeiture  due  to  the  crown  upon  the  breach  of  a  pcna) 
ftatute. 

There  is  alfo  an  information  in  rem,  when  ai^y  goods  are  fop* 
pofed  to  become  the  property  of  the  crown,  and  no  man  appears 
to  claim  them,  or  to  difpute  the  title  of  the  king.  As  antiendy 
in  the  cafe  of  treafure-trove,  wrecks,  waifs,  and  eftrays,  feizc^ 
by  the  king's  officer  for  his  ufe.  Upon  fuch  feizure  an  infonna* 
tion  was  filed  in  the  Exchequer,  and  thereupon  a  proclamation  was 
p:xade  for  the  owner  (if  any)  to  come  in  and  claim  the  cflFeds; 
and  at  the  fame  time  there  ifiued  a  commiffion  of  appraifitnent  to 
yalue  the  goods  in  the  officer's  hands :  after  the  return  of  which, 
and  a  fecond  prqcl^mation  had,  if  no  claimant  appeared,  the  goods 
were  fuppofed  dereii<Sb,  and  condemned  to  the  ufe  of  die  crown. 
And  when,  in  later  times,  forfeitures  of  the  goods  themfelves,  as 
well  as  perfonal  penalties  on  the  parties,  were  inflided  by  zQ.  of 
parliament  for  tranfgreffions  againft  the  laws  of  the  cuftoms,  and 
pxcife,  the  feme  procefs  was  adopted  in  order  to  fecure  fuch  fi}r- 
feited  goods  for  the  publick  ufe,  though  the  offender  bimfelf  had 
efcaped  the  hand  of  juftice. 

An 


p 


An  information  of  intmfton  is  in  the  nature*  of  a  trefpafs  qwre  Sar.  ^. 
daufum /regit.    It  may  be  general  therefore,  that  the  lijing  was 
feifed  of  certain  lands,  without  defcribing  the  particular  fpecies 
or  quantity.     80,  on  the  other  hand,  it  is  fufficient  for  die  de«  S«inb.  Mo. 
fendant  to  plead  only  fo  much  as  (hews  that  he  has  title  to  the  370'  376* 
pofleilion  :  as,  where  the  defendant  (hewed,  that  (he  had  a  jointure^ 
of  a  third  part,  without  anfwcring  to  the  refidue  ;  for  by  that  (he     '  v^    - 
had  the  poflefiion  of  the  whole  in  common  with  the  king.        .  > 

At  common  law,  upon  an  information  for  intrufion^  the  king  by^Dy.  23!]^. 
his  prerogative  might  put  the  defendant  upon  (hewing  his  title  X^^^'J}^" 
fpecially.     And,  if  he  pleaded  not  guilty^  he  (hould  be  immc-prea^.'' 
diatelyput  out  of  his  po(re(rion:  for  that,  regularly,  the  king's  Sa^.^^-. 
title  appeareth  of  record,  and  therefore  the  defendant  may  take  7 

knowledge  thereof,  and  the  rather,,  for  that  in  every  informa- 
tion of  intrufion  it  is  fpeciiied  of  whofe  poflei&ons  the  lands,  i^c. 
wcrc.^ 

If  the  defendant  fht^s  ap  iofuQicient  title  in  form,  the  attor-  Dy.  23S.  w 
ney-general   may  demur:  but  if  the  attorney-general  in   fuch 
cafe  do  not  demur,  but  join  ifTue  on  a  fa£t  alleged,  which  is  found 
againft  him,  he  (hall  not  afterwards  take  advantage  of  the  de« 
feft. 

By  ^.  21  Jiu  I.  ^.14.  if  the  king,  or  thofe  claiming  under 
him,  or  thofe  under  whofe  title  the  king  claims,  have  not  been  in 
pofre{rion,  or  received  the  profits  within  twenty  years,  the  defend- 
ant may  plead  the  general  iifue,  and  (hall  not  be  oufled  of  hispof- 
fcQion,  tUl  the  title  be  found  or  adjudged  for  the  king. 

If  the  plea  allege  feveral  fa£is,the  king  by  his  prerogathre  may  Sat.  19. 
traverfe  them  all,  though  a  common  perfon  ought  to  traverfe  but 
one. 

So,  if   the    plea  allege  a  title,  which   avoids  the  po(re(fion  $aT.6i. 
in  the  king   fuppofed   by  the  information,  the  king  needs  not 
maintain  the  information,  but  may  traverfe  the  titk:  alleged  by  the 
plea. 

And  it  is  fufficiei^,  if  the  king,  by  his  replication,  traverfes  fo  l^uU 
tnuch  of  the  title  as  encounters  the  information,  without  anfwer-^ 
ing  the  whole  title  alleged  by  the  defendant :  as,  if  to  an  informa- 
tion for  intrufion  in  the  moiety  of  a  manor,  the  defendant  fays,  A^ 
was  feifed  of  the  whole,  and  died  feifed,  by  which  there  was  a  de- 
fcent  to  the  defendant ;  it  is  fufficient  to  traverfe,  abfque  hoe^  diaC 
he  died  feifed  of  fuch  moiety,  ..*..' 

After  judgment  in  an  information  for  intrufion ^  execution  (hall  SaT.  3$. 
be  fometimes  by  injunftion ;  or  it  may  be  by  amoveas  manum :  and  ^^'  *^^ 
thereupon  every  party  to  the  information,  or  claiming  under  him, 
&all  be  removed  from  the  poflefiion.     But  a  ftranger  to  the  in- 
.   formation  (hall  not  be  debarred  of  his  entry ;  for  no  judgment  of 
fcifin  is  given,  nor  does  an  habere  facias  feifinam  go.^ 

As  the  king  is  the  fountain  of  juftice,  and  all  courts  of  jujllce  Co-  Lit* 
derive  their  authority  from  him,  hence  he  is  fuppofed  to  be  always  {/o^n^^if '** 
prefent  in  court;  and  therefore  it  hath  become  an  eflabli(hed  (68). 
principle  of  law,  that  the  king  cannot  be  nonfuit  in  any  aflion'or  Sa? .  $6. 
Information  in  whiclvhc  is  fole  plaintiff. 

004-  .'      But 


5^9  l^rerogatitie;. 

Co.  Lie.  3iit  it  feefflf  tfitt  toy  infetmer  ;trr  foif,  orplaiatifFia  a  popihr 

»  KoiU  Rn.  I^^ion,  may  be  jionfuit)  and  thereby  wholly  determiDC  tiic  iiiat,  at 
331  ;6.      well  in  rcfpe£k  of  the  king  ai  of  himfelf  *. 

*  But  ihr  king  QUj  afterwards  proceed  for  his  ibare  of  the  penalty,  in  the  ofiul  ways  ai  if  a»  fiicb  fak 
Ud  been  ioHituted,  provided  the  profecution  is  commenced  in  due  tune. 

Co.  Lit  Alfo   th^  king's   attorney-general  may  enter  a  mlU  pr9fe^ui^ 

^.^9-  which  has  the  effe£l  of  a  nonfuit  to  any  information  or  ai^oft 

siikfa?!      brought  by  the  king  only. 

pi.  II.  lik«  pointy  where  it  i«  faid  by  the  Cb.  J.  tbit  .the  fiowD,  netwithftandiog  a  miUfr^tfu^  nay 
$mif^  Acw  procefs  upon  the  fame  in^i^ment. 

^^^•Ml*         In  an  information  for  extortion,  iflae  wafl  joined,  and  the  day 

T-^L|Sy  the  jury  were  returned,  the  king  fcnt  a  writing  under  his  Cgi| 
jsamial  to  Sir  U^omas  Fanjbaw  clerk  of  the  crown,  to  cqtcT  a 
cefler  of  profecution ;  and  Palmer^  attorney-general,  affirmed,  that 
the  kiug  may  (lay  proceedings ;  yet  notwithftand\ng  the  court 
proceeded  to  fwear  the  jury,  and  faid  they  were  not  to  delay  for 
the  great  or  little  ieal  \  whereopoti  the  attorney  (:ntered  a  nclk 
profequi. 

W.  Ra^.        No  profe(:utor  upon  an  [a)  indiftment  can  enter  a  mile  profefui^ 

uvrhat  en-  without  Icave  of  the  attorney-general. 

ferine  mlUproJcjm$  upon  indidlments,  began  in  Chariei  id's  time.     6  Mpd.  26a'  p*K  HoUyCh.  J. 

4  loft.  17.  It  is  a  rule  of  the  common  hw,  that  the  king  by  his  prerogative 
Plow.  S43-  ^ay  fue  in  what  court  he  pleafes ;  and  therefore  oaay  bring  a  wri| 
i)o'*  ^^'    ^^  ^*B*^^  ^^  ^  9^^^  impedk  in  the  court  of  King's  Bench. 

[And  in  an  informatron  upon  a  ftacute,  the  kiog*»  prerogative  to  lay  it  in  any  covoty  canaaC  be  takca 
away  without  exptefi  negaiive  wozda  in  the  ftatuts.  4  Init.  X72.  Cio.  Car.  5x5.  I  Str.  749, 
Parker^  i8a.] 

Vent.  17.         In  an  a£lion  for  embezzling  the  king's  gpods,  which  was  laid  in 

T*«  ^«S     the  declaration  to  be  in  Lvnd^n^  it  was  moved  for  the  king,  that 

*'         '      the  county  might  be  changed  \  and  the  court  held,  the  king  m^ht 

choofe  his  county,  and  might  waive  that  which  he  had  feemed  to 

have  elected  before,  as  he  may  waive  his  demurrer  and  join  iflue* 

nil.  6G.  X.       If  a  perfon  be  guilty  of  two  capital  o^ences,  the  king  may  eled 

inB.R.Rcx  which  of  them  to  try  him  on  fir  ft  j  and  accordingly,  ^here  two 

^^^     "*'    perfons  murdered  the  poft-boy  in  hincolnjblre^  and  afterward^ 

committed  a  robbery  in  IVilts^  for  which  they  were  taken  and  in 

cuftody  in  Wilts;  ttic  attorney-gcQcral  moved  for  a  habeas  corpus 

to  the  fheriffof  ST/Trx,  to  deliver  them  to  the  (herifFof  Xin^/7,  and 

another  to  the  (herifF  of  Lincoln  to   receive  them ;  which  \m 

granted  1  the  court  allowing  the  crown  had  fuchele£lion. 

I^mbv.  [Where  the  king's  revenue  is  concerned  in  the  event  of  a  caufe, 

Ptfkff""'     **       '^  ^^  removed  from  any  other  court  where  the  adlion  i^ 

f  f;'  T^'  brought,  into  the  office  of  pleas  of  the  Exchequer. 

Thus,  in  an  a£\ion  between  the  Duke  of  Cleveland*^  bailiff' and 
fome  other  perfops  of  the  town  of  Rye,  upon  a  demand  of  pri- 
fage  of  wine,  an  ifiue  was  joined  upon  this  qucllion,  whether  the 
town  of  Rye  was  entitled  by  charter  to  be  exempted  from  this 
plaim  of  prifage  ?  The  king  had  a  reverGoi^ary  intereft  in  thispri* 
fage,  becaufc  jt  was  granted  to  the  Duke  of  Cleveland  in  tail }  and 
in  refpe£i  of  this  intereft  it  was  holden,  that  the  kinghad a  right 
to  defire  that  the  caufe  might  be  removed  iiito  the  jExchequcr  ; 
afid  tl^e  caufc  was  accordingly  removed* 


Afaliii  an  ^Stlan  was  breugbt  againft  a  Mr.  Pennington^  wHo  J«i.  19^ 

la  the  colk£tor  at  Bri/lol,  for  money  had  and  received  by  hiai|  ^54« 

and  it  appeared  that  the  a£tion  was  brought  for  money  received  *  *'^ 
bf  him  on  account  of  th^  duties  on  glafs^  whereupon  the  court  of 
&[cheqoer  removed  it,  and  ordered  it  to'  b^  tried  in  the  Exche- 
quer, and  not  in  any  other  court ;  the  queftion  beine,  whether 
iix.FenmngUn  was  entitled  to  retain  that  money  fo  received  asdu« 
lies  on  glafs,  or  not  ? 

So,  an  a£lion  brought  by  Mr*  Baring  againft  BuiUn^  one  of  the  Aa.  1777. 
principal  ofBccrs  in  the  port  of  London^  in  order  to  get  back  mo-  ^^ 
pies  which  had  been  charged  to  him  for  duties  upon  fome  gooda 
which  he  thought  he  was  not  liable  to  pay,  was  removed  into  the 
part  of  Exchequer. 

So,  in  an  earlier  period,  in  the  year  1702,  two  aflions  were  re-  X&mT* 
inoTed.  One  was  an  a£lion  of  trefpafs,  the  other  of  trover :  one 
was  for  entering  a  fhip  and  feizing  goods  for  non-payment  of  du- 
Mes,  and  the  other  was  trover  for  the  fhip  itfelf.  Both  tfaefe 
anions  were  removed  ;  and  the  minute  only  fays,  <<  there  being  Ptr  ^yn^ 
^<  an  information  for  the  duties.**  Now  an  information  for  the  ^«  B* 
duties  is  nothing  more  than  the  king's  a£lion  of  debt  ^  and  there« 
^  iihiftc  was  aothiog  properly  of  prerogative  in  that,  except 
merely  the  form  of  fuing  by  information,  inftead  of  the  com- 
mon adion  of  debt :  but  the  ground  of  removal  muft  have  beet^ 
that  a  part  of  the  queftion  in  thofe  a£lions  would  be,  whether  the 
duties  were  payable  or  no.  If  the  duties  were  payable,  then  it 
might  follow,  that  the  party  might  have  a  right  to  enter  the  (hip 
and  look  for  the  goods,  and  might  have  a  right  to  ftop  the  fliip 
and  the  goods  till  the  duties  were  paid.  If  no  duties  were  pay«i 
^bk,  this  juftification  failed. 

An  adioii  of  trefpafs  for  taking  goods  by  colour  of  a  warrant  CAwthoro^ 
to  levy  a  penalty  of  xoo/.  forfeited  by  the  plaintiff,  he  having  ^'.^^'TJJL 
been  convided  on  an  information  before  the  commiifioners  of  ^c. 
cxcife,  for  not  making  diie  entri^es  of  teas  fold  by  him,  was  re- 
tnoved  into  the  court  of  Exchetpier,  for  that  the  a£lion  propofed 
fo  draw  into  queftion  elfewhere  that  debt  or  forfeiture,  wherein 
fbc  kit^  had  an  intereft^  a  moiety  thereof,  as  foon  as  it  was  fixed 
?nd  vefted  by  judgment,  becoming  a  regular  debt  to  the  crown. 

Again,  an  eje^ment  was  brought  m  1710,  in  the  court  of  Anfir.  »i5» 
King's  3ench}  and  it  was,  as  to  part  of  it  at  leaft,  for  lands 
which  were  part  of  the  queen's  eftate.  There  was  an  application 
to  the  court  of  Exchequer  to  ft  ay  the  proceedings,  and  die  parties 
vtTc  heard  upon  it.  The  attorney-general  attended,  and  after 
^^  heating,  it  was  put  off  for  a  day  or  two  5  at  length  the  entry  is, 
^  an  injun£lion  ilTued  pro  domind  regina-  So  that  the  aftioA 
y^^not  removed,  but,  limply  an  injundiion  went  to  ftay  proceed- 
u^g<« .  And  the  xeafon  was,  if  the  a£lion  had  been  removed,  the 
S^ftion  could  not  have  been  tried,  even  in  the  office  of  Pleas,  be- 
^*ttfc  the  queen's  title  cannot  be  tried  in  an  cjcdhncnt.  The 
fiucen  was  in  poflcflion ;  her  hands  muft  be  removed  by  fomc 
^uier  Co^rfe  of  procteding  than  an  ejcftment;  and  therefore  it 

Mrai 


Sjo  lP>rerogatifte* 

was  fruitlefs  to  think  of  removing  it,  and  it  remained  tinder  an 
injunction.  It  may  be.  faid,  that  it  might  be  as  well  left  to  tb 
(^een's  Bench  to  determine  that  the  queen's  lands  could  not  be 
recovered  in  ejcftmcnt.  To  be  fure  they  might,  if  the  preroga- 
tive of  the  queen  had  not  been,  that  the  queen  had  a  right  td  pre- 
vent that  queftion  from  being  difcuifed  there. 

Vsagh.  65.       The  king  may  amend  his  declaration  in  the  fame  term,  but  not 

*"  '3»         in  another  term. 

aRo.41.         The  king  may  waive  his  replication  in  anotlier  term,  when  the 

defendant  is  ready  to  rejoin. 
Cro.  Car.         And  in  an  information  he  may  waive  his  demurrer  to  the  de« 
947*  ^  ^      fendant's  plea,  and  reply  to  iflue. 

HMdr.  455.  pK  %%%'  •- 

Cro.  Gar*         A  defendant  cannot  wai?3  his  plea,  and  plead  the  general  ifliie 
347*  without  the  confent  of  the  attorney-general. 

Sumf.65.K       But,  after  iiTue  joined,  the  king  may,  in  the  fame  term,  waive 
vtagh.  65.   jIj^  jgyg  jij^j  demur,  or  take  another  ifluc* 

Kardr.  459- 

pl,3ii«a.  i)£*4*  ^•** 

Scmb.  But,  if  the  king  joins  iOue  upon  his  title  he  cannot  afterwarda 

Vwgb.  64-  waive  it,  to  traverfe  the  title  of  the  defendant. 

iMod.S76.  ' 

R.i3«E*4'  '*'- 

Viiigh.  62.  Where  the  king's  title  appears  to  be  no  more  than  a  bare  fug* 
^ftion,  the  king  can,  no  more  than  a  common  perfon,  (and  ior 
the  fame  reafons,)  forfake  his  own  title,  and  endeavour  only  the 
deftroying  of  the  defendant's  title ;  for  the  weakening  ot  die 
defendant's  title  without  more,  can  no  more  make  a  good  title  to 
the  king,  than  it  can  to  a  common  perfon. 
KexT.  Where  a  defendant  pleads  a  title  againft  the  crown,  and  the 

Mttftert,      attorney-general  will  not  reply  or  demur  in  a  reafonable  time,  the 
Parker,  50.   ^^^^  will  Order  judgment  to  be  entered  for  the  defendant,  unlets 
the  attomey-general,  upon  being  attended,  will  either  enter  zitUk 
projequiy  or  proceed. 
Rex  T.  If  upon  Tifcire  facias  out  of  the  petty*bag  office  to  repeal  letters 

H*'^*  patent,  one  defendant  pleads  to  iflue,  and  as  to  the  other  de* 

'  .    JJJ^yJ.gf  is  joined,   the  king  may  bring  on  either  the  trial  or  the 

demurrer  nrft,  as  he  pleafes. 
Sit.  a.  In  the  Exchequer,  no  n^jprius  fhall  be  granted  where  the  king 

is  a  party,  unlefs  the  attorney-general  confents  to  it. 
Cro.  Car.         So,  the  trial  (hall  be  at  nifiprius,  and  not  in  bank^  if  the  king 
34^*  requires  it,  though  it  be    upon   an  indiAment  removed  by 

crrtiorari* 
Cro.  Car.         If  a  title  appears  upon  record  for  the  kings  the  court  ex  tjfuk 
390.  di^^w  adjudge  it  for  him. 

^trnhMtsit.      If  die  attorney-general  confiefles  the  plea  of  the  party^  and 

^^«  thereupon  he  is  difcharged,  where  the  plea  is  no  bar  in  law,  the 

king  fhall  not  be  bound ;  for  though  a  confeffion  by  the  attorney* 

general  in  a  matter  of  itSt  binds  the  king^  yet  it  i$  qot  fQ  in  a 

^^tter  of  law« 

It 


It  ieems  queftionable,  whether,  after  a  diflringas  and  a  jury  rer  i^\aS^ 
turned  upon  it,  the  attorney-general  can  at  his  plcafurc  ftay  4^"»«  3*- 
trial. 
H^  cannot  waive  the  ifTuc  after  verdiA.  Hardr.  4$|« 

The  king  cannot  be  fued  by  his  fubje£ls  by  writ,  for  he  cannot  Tbd.  Dig. 
iffue  a  command  to  bimfclf ;  though  it  is  faid  in  feme  books  {a)^  \  f  *  *' "• 
Aat  before  the  time  of  Edw.  L  the  king  might  be  fued  as  a  com*  3  b  *pi. »?! 
pion  peifoi),  the  form  being,  "  Pracipe  Henrico  Regi  Angli^t^  a^  E.  |. 

SS4>.pt.4<3. 
*  43E.3.S2.    ^<i  W«  Stunf.  Pr.  Rqp.  4S. 

Neither  csin  any  one  vouch  the  king,  for  that  is  in  nature  h.  ^h.^ 
of  an  aAion.     So,  if  a  fine  is  to  be  levied  by  the  king  of  lands,  3^  ♦  "^^^ 
it  mud  be  by  render,  and  pot  by  writ  of  covenant.       «.  a.  %  1.   Cro.  Qix^^L^. 

The  common  law  methods  of  obtaining  redrefs  or  reftitution  3BI.  Com. 
from  the  crown  of  cither  rcfal  or  perfonal  property,  are,  i.  By  peti*  ^5^ 
iwn  it  droits  or  petition  of  right.     2.  By  numjtrans  dt  droit,  mam«-  w.  BUck^ 
feftation  or  plea  of  right  i  both  of  which  may  be  preferred  or  pro-  ftone  a^ 
fecuted  either  in  the  Chancery  or  Exchequer.  J}**  ^2' 

ink  a  CMBinon  Uw  remedy,  yet  Stamford^s  opinion  is  exprefsly,  that  the  mmftrant  de  droit  vn%  given 
lij  36  £.  3*  ya/i  did  not  lie  at  common  law,  and  in  Anderfon*a  rep9rt  of  the  Sadlera*  cafe  ( i  And.  i8  f  •) 
h  14  affirmed  by  the  court,  that  tbt  traverje  and  monjlrans  de  droit  are  both  given  by  that  ftatute.  And 
ef  the  fame  opinion  ia  the  Lord  Keeper  Sommers  in  his  argument  in  the  Banker*s  cafe.  1 1  St.Tr.154.wa 
It  u  Cudf  that  at  thia  day  a  monfir^nt  dt  droit  lies  only  in  the  Chancery  or  Excbeqaer^  except  in  a  fpe- 
cial  cafe,  aa  in  ,Lady  Broughton's  cafe,  where  the  monfirans  de  droit  was  broqght  in  B.  R.  becaufe  dw 
Rcoid  wf  the  cooTiAion  and  feiaufe  were  there.  Skin.  610.— A  fuit  by  petition  may  be  to  the  king 
ttpvliamenty  or>  according  to  Coroyns  (Dig.  tit.  Prerogative,  D.  So.)?  in  any  other  cour^«  If  it  be 
in  parfiameat,  it  may  be  eftahliihed  by  a£t  of  parliament,  or  poifued  as  in  other  cafes.  StuQ(» 
ft.  71.  h. 

There  is  alfo  a  remedy  given  by  ftatute  2  E.  6.  c.  8.  and  that  is 
by  way  of  trarerfe  to  the  king's  title. 

At  common  law,  when  the  king  was  feifed  of  any  ellate  of  4C0'  5$«a» 
inheritance  or  freehold  by  any  matter  of  record,  were  his  title  by 
inatter  of  record  judicial,  as,  attainder ;  minifterial,  as,  by  office  $ 
or  by  conveyance  of  record,  as,  by  fine,  deed  enrolled,  isfc.  j  or  by 
natter  in  faA,  and  found  by  office  of  record  on  oath,  as  by 
alienation  in  mortmain,  purchafe  by  alien  born,  &r.,  he  who  had 
right  ^as  put  to  his  petition  of  right  in  nature  of  a  real  a£lion  to 
be  reftored  to  his  freehold  and  inheritance. 

And  this  method  of  proceeding  by  petition  is  proper,  where  the  Stamf.  Piw  . 
lung  feizes  the  goods  or  lands  of  a  fubje£l  without  due  order  of  7^*  ^  ^* 
law,  or  enters  into  the  lands  of  another  without  title  or  office 
found. 

So,  if  he  does  not  pay  an  annuity  granted  by  him,  or  iffiiing  out  Lord  Som« 
pf  lan^s  ip  bis  hapds  *,  or  doe?  not  pay  a  debt,  wages,  toV.  ^enf  "^^ 

TiSt.  Tr«  J54,  !• 

So,  if  die  king  be  entitled  by  a  record  not  traverfable,  as,  by  a  stamf.  Pr. 
Itcovcry  in  the  king's  court,  by  aflent,  without  title  5  or  by  an  74-  •• 
erroneous  judgment  \  for  error  ihall  not  be  allowed  without  a 
petition. 

And  in  all  cafes  where  the  entry  would  be  tolled,  if  the  land  Stamf.  Vr^ 
were  in  tl\e  hands  of  a  Qommon  perfqi\ ;  or,  where  the  party  ^^^^l^ 
I^Qt^overts  the  king's  title,  the  pr9^eeding  is  by  petition.  ' 

And 
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Stmtf:  ?u        And  where  a  traverfe  or  monftrans  de  dreii  does  not  lie,  fine 

9^'  •>    .      ougbt  to  be  to  die  king  by  petition :  as,  if  the  king  be  entitled  bf 

2J'^^  fj'   dooMc  matter  of  record.    But,  if  A.  be  attainted  in  ^.  iS.  and  ic 

$6.  Laiie/  be  found  by  inquifition  in  the  Exchequer,  that  he  vras  feifed  of  tbe 

S^  manor  of  Z).  this  will  not  be  in  judgment  of  law  a  double  matter 

of  record  ;  fo  as  to  force  the  owner  of  the  land  to  his  petition,  die 

record  of  the  attainder  not  being  in  the  fame  eourt  with  the  ia- 

qtiifition. 

Sir  w.  Joiu      Where  an  eftate  is  forfeited  by  attainder,  iic.  none  can  fue  by 

7^*  petition    before  office  found,  for  till  office,  the  eftate  b  not 

vefted  in  the  king* 

fbck*iL.        The  party  muft  be  careful  to  ftate  truly  in  the  petition  the 

^6^  whole  title  of  the  king,  elfe  the  petition  will  abate.    For  upon  aa 

iflue  in  the  petition  found  againft  the  king,  he  (hall  be  concluded 

for  ever  to  claim  by  any  of  die  points  contained  in  the  petkioii. 

Lont  Son«        The  manner  of  anfwering  petitions*  it  (hould  feem,  was  foi^ 

*"st!T '*'  •"^'^^  ^^T  ▼arious :  which  variety  did  fometimes  arifc  from  tbe 

y^^  conclufion  of  the  party's  petition,  fometimes  from  the  aatHfe  of 

the  thing  ;  and  fometimes  from  favour  to  the  party ;  and  accerdieg 

as  the  indorfement  was,  the  party  was  feut  into  the  Chancery,  or 

the  other  courts.     If  the  iridorfen^ient  is  general,  y&V  droit  fikd 

partii,  which  is  now  the  ufual  indorfement,  the  petition  muft  be 

^«)Thi>Mt  delivered  to  the  chancellor  of  Etigland^  and  then  a  comnuflkm  («} 

aeeeflhrylf    iflues  to  inquire  of  the  truth  of  the  fuggeftion  j  and  that  bcUtg 

■ey^Ocfiavl  found,  fo  that  there  is  a  record  for  him,  thus  warranted,  be 

^ftflettlie  is  let  in  to  interplead  with  the  king:  but,  if  the  indorfement 

Sw^^a*    is  fpecial,  then  the  proceeding  is  to  be  according  to  the  in- 

^  '   dorfement  in  any  other  court.    The  cafe   Mkh*  loH.^,^.  is 

full  as  to  this  matter.    The  king  recovers  in   a  quart  impeb 

by  default  againft  one  who  was  never  fummoned,  dte  party  cannot 

liave  a  writ  of  deceit  without  a  petition.     If  thea^  fays  me  book, 

he  conclude  his  petition  generally,  que  le  rej  Imface  droit,  and  the 

anfwer  be  general,  it  muft  go  into  the  Chancery,  that  the  right 

may  be  inquired  of  by  commiffion ;  and  upon  the  inqueft  feand, 

an  original  writ  muft  go  dire£led  to  the  juftices  to  etamtnt  the 

deceit ;  otherwife  the  juftices,  before  whom  the  fuit  was^  caaiMC 

FMi.  ^     meddle  :  but,  if  he  conclude  his  petition  efpecially,  that  it  mej 

Tnvtrfe,     pliafi  his  bighnefs  to  cemmand  bis  jufiices  to  proceed  to  the  tkomittgiiotif 

Br.rit  *Peti-  ^^^  ^^^  indorfement  be  accordingly,  that  will  give  the  juftices  a 

tiooj  pi.  34*  juriCdiftion. 

MeaviVt         But,  where  no  office  is  found  to  entitle  the  king,  the  party  may 
«^*    ,      purfue  a  petition  without  an  inquifition  for  him. 

stamf.  Pr.        After  a  commiflTion  whereon  a  title  h  found  for  the  party,  be* 

*f  i«  ^*         fore  he  can  interplead  with  the  king,  there  ought  to  be  a  writ  to 

inquire  of  the  king^s  title ;  and  this,  iii  all  cafes,  whdie  land  is  in 

the  king's  hands,  or  granted  to  another ;  and  in  this  laft  cafe» 

there  ihould  be  ttfcire  facias  alfo  againft  the  patentee. 

MeoYile*!         Where  a  petition  difaffirms  the  king's  pofielEon,  there  ought 

*'^*  to  be  four  writs  of  fearch  dire£ted  to  the  treafurer  and  chamber- 

7kMmiu9i  Ji^i*^  ^f  '^^^  Exchequer :  but,  writs  of  feaich  are  not  neceffary, 
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where  ^  petition  affirms  the  king's  pofleflion :  as,  ttpoti  a  pe«  Cnreh  iffae 
tition  of  right  of  dower.  Jl^  ^ 

of  tbtf  Anoniey-Genenly  that  there  are  in   the  Treafury  feveral  i«cords,  charters^  daeds,  iiMWt^ 
AientSy  ftcCDodhJog  the  kiog*t  right  to  the  eftate  in  ^ftion.     Rtil«  Encr.  4^31.  a* 

Where  the  right  of  the  party,  as  well  as  the  right  of  the  crown,  4  Co.  55.  i^ 
appeared  upon  the  fame  record,  or  the  right  of  the  party  appear^  ^ 
ed  by  another  record  of  as  high  a  nature  as  that  upon  which  the 
right  of  the  CTOwn*  appeared,  the  party  was  entitfed  by  the  com« 
xnon  law  to  have  a  monflrans  di  irmU  Thus,  if  a  conveyance  be 
to  the  king,  upon  condition  to  be  void,  if  a  fine  be  levied,  or  a 
recognizance  given,  or  other  matter  performed^  which  muft  be 
upon  record ;  he  who  has  made  the  conveyance,  levied  the  fine, 
even  the  recognizance,  {5V«  may  have  a  monjlrans  de  droit  bf 
ue  common  law }  for  the  recognizance  appears  by  a  record  as 
J^gh  as  the  conveyance.  So  he  may,  though  the  performance  of 
flie  condition  be  not  upon  record,  if  it  be  afterwards  found  by 
office. 

So,  if  the  title  of  the  party  be  not  found  by  the  fame  or  an-  4Ci^s7«^ 
other  record,  whereupon  he  fues  to  the  kinjg  by  petition,  and  an 
ioquifition  is  granted  upon  the  petition  findmg  his  right,  he  after- 
wards may  have  a  monftrans  de  droit  by  the  common  law. 

But,  if  the  title  of  the  party  did  not  appear  by  the  fame  record,  4.  €••  $$•  V 
which  found  a  title  for  the  king,  or  by  a  record  of  as  high  a  nature, 
he  could  not  have  a  monjtrans  de  droit  by  the  common  law,  but 
was  forced  to  fue  by  petition.     And  this,  though  it  appeared  by 
the  return  of  the  (heriflF,  mayor,  &r.  to  a  diem  clau/it  extremum^ 
or  other  writ ;  for  the  return,  though  filed  of  record,  is  not  fo 
high,  as  an.  office  found  per  facramentum  prchorum  heminum. 
But  by  ftat.  36  E.  3.  r.  13.  where  lands  are  feifed  by  inqueft 
*  of  office  before  the  efcheator,  and  any  man  will  make  claim  to 
them,  the  efcheator  (hall  fend  the  inqueft,.  within  a  months  into 
the  Chancery,  and  a  writ  (hall  be  delivered  to  him  to  certify  the 
canfe  of  feifurc}  and  then  the  claimant  fhall  be  heard  to  traverfe 
^  office,  audfiew  bis  fight.    And  therefore,  where  an  office  Is  4 Co*  ^^m,, 
found,  which  is  traverfable  by  that  (tatutCj  the  party  may  havea-^ 
monfirans  de  droit;  and  this,  though  he  be  not  put  out  of  pofleffion 
b]F  the  office,  or,  though  the  king  be  entitled  by  matter  in  pais 
found  by  record ;  as,  by  alienation  in  mortmain,  tic. 

So,  if  the  king  be  entitled  by  office,   or  matter  of  record^  Stamf.  iy« 
which  is  traverfable,  but,  being  true,  cannot  be  traverfed,  the  ?'''** 
party  may  have  a  nMftrans  de.  droit. 

But,  where  the  king  was  entitled  by  double  matter  of  record, 
the  party  could  not  have  a  monftrans  de  droit  till  it  was  given  by 
the  ftatute  of  a  to*  3  jB.  6.  c.  8. 

The  monftrans  de  droit   recites  the,  inquifition  found  for  tlie  Co.  Eotr* 
Kfig,  and  then  (hews  the  right  of  the  party,  which  it  ,offtrs  to  4o*« 
verify,  and. concludes  with  praying  judgment,  and  an  amoveas  ma^ 
^um^  and  reftitution  of  the  land  and  tenementS|  and  of  the  profits    ' 
from  the  time  of  tijdng  the  in^ifition. 
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Cm^tmt*  If  the  Attoniey*GciieraI  confciles  die  title  of  the  paitf>  or,  t 
404.4c6.k  lie  replies,  and  afterwards  confefles,  or,  if  it  be  found  for  ds 
46o!Vljift.  P^^^f  ^^^  Terdift,  or  upon  demurrer^  the  judgment  is  juodmaad 
iM(.  dofnini  regu  anuveantur^  and  that  the  party  be  reftored  to  die  pofi 

^^'"'•^*  feflion  of  the  premifes,  with  the  appurtenancesj  togedierwA 
^^^sma-  ^  mefne  profits  from  the  time  of  the  caption  of  the  inquifitiH 
MM  it  the  not  anfwered  to  the  crown,  falvo  jure  domim  regis:  which  Ut 
^tfhm!  ^^^^^  ^  always  added  to  judgments  againft  the  king»  and  iso^ 
^"^j^  pre&ly  required  by  Jlat*  a  (^  3  JS.  6.  c,  8.  And  by  diis  jodg* 
coma  to      ment  the  king  is  infuntly  out  of  pofleilion. 

inCtjpicsd 

with  the  king ;  for  witfaont  that  judgmeot,  the  Uod  will  ftill  retnajii  in  the  kiog*t  pofleffios.   Kdtt 

sStfk.44S.       But  the  party  cannot  have  judgment  in  a  monfirans  Je  M, 
though  the  king  have  no  tide,    unlefs  he  can  fliew  a  title  it 
himfeif. 
K«f.  It  is  faid,  that  the  party  who  fues  a  monfirans  it  ink  is  i 

^*|kc  party  plaintiff,  and  may  be  nonfuit,  4//.  6.  11.  and  if  he  fails  is  liii 
fltaXim  di  ^^°  At\R^  he  is  gone  as  effe£tually  as  if  he  were  nonfuit,  and  o^ 
JM  mty  be  judgment  need  be  given  for  the  crown }  and  accordinglf  is 
aonfttitnly     JJ^  Sueen  v.  Mafon^  the  judgment  was,  quod  nil  capiat  per  hS^ 

deding  b  ^uite  aaomalotts.  For  the  party  certainly  appears  upon  tKe  record  in  the  charader  of  t  ^ 
lendant :  at  ihewt  his  right  in  the  form  of  a  plea }  the  Artorney-General  replies  j  and  the  odKr  ^ 
when  he  takes  the  iflfue  ptnit  ftfuper  patr'umf  u  on  the  other  hand  the  Attorney  •General  in  ttecA 
fttU  ftud  taguiratur  per fatriam.  And  Lord  Sommert  in  his  argument,  ii  St.  Tr.  154.  fayi^'<ltAl 
<'  it  to  be  generally  true,  that  la  all  cafes  where  the  fubjedl  is  in  natore  of  zpUin^^  to  rccoverif 
M  thing  from  the  king,  his  only  remedy,  at  common 'Uw,  is  to  fue  by  petithm  to  the  peHboof^ 
a«  king.  I  (Siy»  when  the  fubje&  comes  as  a  pUuntiff.  For,  when  upon  a  title  fonnd  ibr  tbekaglf 
M  ^rf,  the  (ubjeA  comefin  to  traverfe  the  kiog*s  tide,  or  tofiew  bis  oron  rigbt^  he  comes  iaiiili 
•r  nature  of  «  dtftndant  \  and  is  admitted  to  tnierplead  in  that  cafe  with  the  king  in  defence  of  Ui  ari% 
**  which  otherwife  ^oold  be  defeated  by  finding  the  ojpct.**  And  in  another  part  he  iayi  expfiddf^ 
<<  In  this  (brt  of  proceeding  (v<s.  a  mmftrtms  de  droit)  the  fubjeA  is  in  the  nature  of  a  dtfmii0,  ^^ 
«  comes  in  and  pleads  to  a  title  found  for  the  Icing/*  And  note  farther,  that  the  cafe  idored  m  ^i^fl 
dke  Year-book  (4.H  6.  11.)  is  of  %traverfe  to  an  inquifition*     Now  it  has  been  expicfily  Jetenaial 


in  the  King  t.  Roberts^  1  Str.  laoS.  that  the  traverfer  of  tn  inquifidon  for  the  king  h  fnftAfU 
confidered  as  a  defendant,  who  oppofes  the  title  found  for  the  crown,  without  fettiaf  apmiMkii 
himCelf,  as  he  might  do  in  a  petition  of  right.  And  indeed  it  would  be  abfiird,  £qrdKCMrt»*, 
conftrue  the  liberty  of  traTerfing,  to  gire  a  power  of  delaying  the  crown;  which  moft  he,  if  the  ^ 
h  confidered  aa  having  the  common  right  of  a  plaintiff.  The  court  thocfijic  held  in  ih«  cafi^  ^ 
At  iccord  was  well  aaade  up  and  carried  down  for  trial  by  the  profixutor  of  the  caaatSaB. 

Co.  latr.         The  proceedings  upon  a  monfirans  de  droit  are  had  in  die  Fettf* 
405-  bag  office  in  the  court  of  Chancery,  and  are  not  amOfid  as  is 

-  other  courts,  but  remain  upon  files  in  that  office. 
4C0.S6.  n.       At  common  law,  where  the  king  was  entided  by  oAoe,  dfewp 
1^^*  Pr*    untruly  found,  the  party  could  not  have  a  traYciie  to  Ac  ofic% 
i3E.4.S.n.  1^^'  could  he  avoid  it  without  petition. 

4Co.  55.  ••      Nor,  where  the  king  was  entitled  by  any  matter  of  i«^ 
56*  »• .        judicial  or  minifterial,  conveyance  of  leoord,  or  anttcr  sf  tw 

found  bj  office  of  record^  notwithftanding  die  oftoc  ooaoa*^ 

only  a  cnattel  teal. 
40s.  $6.  k       But,  where  the  office  did  not  give  a  feifin  or  puJ.I6n  ^  ^ 

kingt  but  only  entitled  him  to  an  dJOaaa  for  dx  leoofoy  <^ 
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uid>  in  fUch  a£lion  the  party  might  traverfe  the  office  by  tlie 
pmmon  law.  As,  i^  an  office  finds,  that  the  king's  tenant  has 
:eafed  for  two  years,  or  done  wade,  or  made  a  feoffment  by 
t>lluGon,  tffc.  whereby  the  king  is  entitled  only  to  his  a£lion  of 
cire  faciai  againft  his  tenant,  in  which  the  tenant  may  traverfe 
he  ceffer^  wafte,  collufion,  feV. 

So^  by  the  common  law,  an  office  or  inquiGtion  for  goods  and  Stamf.  Pr« 
liattels  perfonal  might  be  tjraVerfed.     As,  if  ^.  be  atuinted  of  ^°*** 
reafon,  or  felony,  or  outlawed  in  debt,  trefpafs,  life,  and  an  ^^^^t^^ 
nquifition  iind,  that  he  had  fuch  goods  at  the  time  of  the  felony  a. 
^r  outlawry,   a  ftranger,    who    has    the  property,    may  tta-^ 
'crfc  it. 

So,  office3  of  inllruftion  only  were  traverfable  by  the  com-  Sar.ijo. 
non  law,  as,  all  offices  under  the  Exchequer  feal.  two'i^mof 

offices,  one  of  intitulbsgy  and  another  of  inftruSiion,  The  office  of  intifufir^  was  always  by  inquifitio4 
bundy  by  commiffion  under  the  broad  feaJ,  for  the  king  could  not  Cake  but  by  matter  of  record  :  and 
his  was  a  part  of  the  liberty-  of  England,  that  the  king's  officers  might  not  enter  ufyon  other  meif'* 
totfleffionsy  till  the  jury  had  found  the  king's  title ;  therefore  where  the  king's  title  appeared  on  record, 
lis  officers  might  enter  without  any  office  found ;  as,  where  the  lands  are  held  of  the  crown,  and  tbe- 
enant  4ies  without  heirs,  tlte  officers  of  the  king  may  enter,  becaufe  the  tenure  whereby  the  king> 
Ule  appears,  is  upon  record  ;  fo,  by  the  common  law,  where  lands  belong  to  no  body,  the  king's  of* 
leers  may  ehter,  becaufe  by  the  law  the  land  is  in  the  crown  ;  for  the  law  entitles  the  icing,  where  the 
icoperty  is  in  no  man ;  but  if  any  body  elfe  were  in  pofleffion,  the  lands  cannot  be  diveiicd  without 
natter  of  record.  But  not  with  ftanding  where  the  king  is  entitled  by  roaitei  of  record  there  is  no  need 
>f  an  office  to  entitle  him^  yet,  there  were  always  offices  of  mJiru£lion  found,  (that  is  to  fay,) 
;he  efcheator  was  bound,  wrrute  officii^  to  hold  an  Inquefl,  ly  ivay  of  inftruifion,  and  to  return  Che  fame 
ato  the  Exchequer:  and  this  is  by  H^*  3*  c.  I3<  as  iikewife  xo  H.  6.  c.  7. ;  and  by  tliat  laft  ftatate 
aach  offices  are  to  be  returned  either  into  the  Chancery  or  Exchequer,  within  one  month  after  the  taking 
if  the  fame,  under  the  penalty  of  40 1.  ^  and  by  1  H.  8.  c.  8.  the  efcheators  were  to  fit  in  open  placis^ 
umI  the'  iheiiffs  vrere  to  return  jurors,  iind  the  inquifition  was  to  be  taken  by  indenture,  whereof  one 
>irt  was  to  remain  with  the  foreman  of  the  jury,  and  the  other  part  was  to  be  returned  into  the 
Chancery  or  Exchequer,  within  one  month  ;  and  from  the  Chancery  it  was  to  be  tranfcribed  into  the 
Exchequer.  The  reafon  why  it  was  returned  into  Chmcery,  was,  becaufe  that  was  a '  court  that  waa 
dways  open,  fince  the  Chancellour  was  aiways  an  itinerant  with  the  prtnse.  Th«  office  of  hsftrvfOm 
might  eixher  be  taJ|E;pn  by  the  efcheator,  minute  officii,  or  it  might  be  taken  hy  writ  from  the  court  ot 
Exchequer,  and  both  were  equally  offices  of  irflruffion  :  but  by  33  H.  8.  c.  22.  the  efcheator  was  not 
vyHtwrtirte  vfficiif  where  the  laod^  were  5  /.  per  annum  or  above,  on  pain  of  5/.,  which  ftatute  was 
nade,  to  hinder  efcheators  from  feizing  lands  by  rirtue  of  tlieir  office,  without  a  writ  dlred^ed  out  of 
Jm  Chancery  or  Exchequer:  and  it  feems,  that  the  office  to  entitle  the  crown  muft  be  by  writ  out  of 
Chancery.  But,  if  the  freehold  was  caft  upon  the  crown,  though  the  efcheator  could  not  feize,  vvttt^t 
ffieHf  after  the  ftatote ;  yet  he  might  have  a  writ  of  feizure  from  the  Exchequer,  and  thereby  take  aa 
>ffice  of  inftrnAion  }  becaufe  fuch  lands,  being  in  the  king  without  office,  were  within  the  furvey  of 
lie  court  of  £xchcquer.«>There  offices  of  inftru^icn  fettled  the  annual  value  of  the  lands,  and  by  thac 
ndue  the  efcheators  accounted ;  uolefs  the  court,  upon  putting  them  up  to  auQion,  found  ahy  pcrfon 
liat  would  give  more  for  the  lands,  and  then  they  let  them  by  leafe  under  the  Exchequer  feal.  Glib*. 
Sxcheq.  io^» 

By  ftat.  34 £•  3-  c.  14.  where  lands  or  tenements  were  feifed 
into  the  king's  hands  by  office  of  the  efcheator,  on  account  of 
Alienation  without  licence,  or  the  tenant  in  capite  dying,  and  leav- 
ing his  heir  within  age,  it  was  to  be  returned  into  Chancery ;  and 
if  the  tenant  would  traverfe  the  office  fo  taken  by  the  king's  com- 
mands, and  fay,  that  the  lands  were  not  feizable,  he  was  to  be 
received  fo  to  do,  and  procefs  was  to  be  fent  into  the  King's 
Bench  to  try  it  according  to  law. 

But  this  a£i  extended  only  to  offices  found  virtute  brevb^at  fCo.  57,«. 
Tommij^filf  ;  for  the  words  are  (taken  by  the  king's  command)  fo 
that  aa  office  taken  virtute  officii,  was  out  of  the  a£t. 
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S7^  Ipretogfttltei 

It  alfo  extended  only  to  the  two  cafes  atote^eiltioiied  of 
ifienadon  without  licence  and  ward. 

And  farther,  it  extended  only  to  a  traveHe,  and  not  to  a  imh 
Jlrans  de  droit,  by  which  although  on  the  traverfe,  the  ifliie  was 
found  for  the  party,  yet  the  judges  could  not  proceed  to  judgmcfil 
without  a  writ  diprocedrndo  adjudiciunu 

To  remedy  thefc  irtcottvcnicnccs  the  ftatutedf  36JB.  J.  ^.13. 
Iras  made,  by  which  it  is  provided,  that  if  land  be  feized  by  aa 
office  before  the  efcbeator,  returned  into  Chancery,  any  one^whi^ 
challenges  the  land  feized,  (hall  be  heard  without  delay  to  trayerfe 
the  office,  or  otherwife  to  (hew  his  tight,  and  from  thence  fait 
before  the  king  to  make  a  final  difcuflion  without  attending  other 
commandment. 

aCd.  57.  K      Tliis  laft  ftatute  allows  a  traverfeto  all  offices  found  before  the 
umf,  5r,    efcbeatqri  or  before  commiffioncrs. 

And  by  fltat.  Bif.  6.  r»  i6u  it  bextended  to  all  aggrieved  byd« 
inqneft,  though  not  put  out  of  pofTeffion  by  the  cfcheator. 

But,  notwithftanding  thefc  (tatutes,  perfons  were  (tin  liable  to 
be  precluded  of  their  rights^  by  the  untrue  finding  of  o(Eces«  As, 
for  inftance,  perfons  holding  terms  for  years,  or  by  copy  of  cxmf> 
toll,  were  often  put  out  of  their  poflelfion  by  reafon  of  inquiCtioii% 
or  offices  found  before  efcheators,  commiiHoners,  and  others,  en* 
titUng  the  king  to  the  ward(hip  or  cuftody  of  lands,  or  upon  a^ 
tainders  for  treafon,  felony,  or  otiierwife,  and  this,  becaufe  ia€& 
terms  for  years,  and  interefts  in  copyhold  were  not  found:  aftet, 
which  they  had  do  remedy,  during  tnc  king^s  polIcfRon  eiAcr  bf 
traverfe  or  monfirans  de  droits  becaufe  fuch  interefts  were  oofy ' 
chattels  in  cuflomary  hold,  and  not  freehold.  In  like  manner 
perfons  having  any  rent,  common,  office,  fee,  or  other  profit 
apprendt^i  if  fuch  intereft  were  not  found  in  the  office  entitling  tht^^ 
king,  they  had  no  remedy  by  traverfc,  or  other  fpecdy  mcain^ 
without  great  and  cxceffive  charges,  during  the  king's  right  there* 
*-  in.     To  redrefs  Ih^fe  hard(hip8  on  the  fubjcfl,  it  is  declared  bf 

<tat.  a  {5*3  jB.  6.  c.  8.  that  all  perfons  in  the  above  cafes  flml' 
enjoy  their  rights  and  interefts,  the  fame  as  if  no  office  or  inquifi- 
non  had  been  found,  or  as  they  might  i£  their  intereft  had  been 
regularly  fotind  at  the  fame  time  in  fuch  inquiGtion  or  ofi€«« 
Remedy  was  given  where  a  peifon  was  found,  untruly  heir  of  dffi 
kiqg^s  tenant,  and  the  like.  Ancl  where  a  pcrfon  is  untruly  found 
lunatick,  idiot,  or  dead,  and  in  fume  other  cafes,  it  is  ena£led,that 
the  party  grieved  (hall  have  a  traverfe,  and  proceed  to  trial  therein; 
and  have  like  adv^tages  as  in  other  citfes  of  traverfe  upon  untroc 
.inquiritiona  and  offices*  The(ame  of  untrue  finding,  where  aper« 
fon  is  att^dnted  of  treafon,  felony,  6t  pramunire,  the  party  grieved 
xijay  have  a  traverfe  ox  monfirans  de  droit,  without  being  driven  » 
a.  petition  of  right.  And  in  all  tr aver fes' taken  upon  this  ad.  It  fa 
.  dire£bed,  that  3xe  perfon  puifuing  his  traverfe. (hall  fue  out  a  writ ' 
'^ijdrefoeias,  one  or  more,  as  the  cafe  (hall  require,  againft  fuch  ; 
^rfon  as  .(ball  have  an  intereft  either  by  the  king  or  by  his  paten- 
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Xtti  iti  ISke  manner  as  updii  traverfes  and  petitions  in  other  cafes^ 
with  like  pleas  to  the  defendants  in  the  fcire  facias. 

if  a  -term  for  years  is  found  and  fold  on  an  ihquintion  on  an  Rex  v. 
M/tlawryi  a  mortgagee  not  in  poileiEon  (hall  be  allowed  to  plead  to  ^^"^ 
.ihelnquUitipn.  »«nb.  104J 

Upon  outlawry,  inqutfitlon  thereon  returnedyVifv^ri  iflued,  and  R«  ^• 
money  levied^  he  who  has  a  ftatute-merchant,  and  is  in  pofleiBon  'j^^* 
of  the  land,  may,  on  motion,  have  time  to  plead  to  the  outlawry  >^ 

^d  inquifition  ;  and^  on  giving  fecurity,  have  the  money  in  the      , 
iberiff's  hands  repaid  to  him. 

Where  on  an  inquifition  a.  man  was  found  poflefTed  of  a  term  WittiT/ 
Jure  uxoris,  and  after  his  death  it  was  fold  on  a  venditioni  epcponasy  ^°*>"'«^«n» 
the  widow  was  permitted  to  plead  to  the  inquifition,  though  (he     * 
had  defended  an  ejediment  brought  by  the  purchafer^  and  filed  a      ' 
till  in  Chancery. 

If  a  man  -traverfes  an  inquifition,  the  ufual  courfe  of  the  court  P*r  Bai^v 
JS  to  take  fecurity  to  the  value  of  two  years'  profits  of  the  land,  ^^^%^H 
hecaufe  in  that  time  it  is  intended  the  right  of  the  crown  and  party     *  ^^ . 
will  be  determined*  ... 

To  an  inquifition  on  an  extent  on  an  outlawry,  the  defendant  as  ^c«  ▼• 
lenetenant,  may  plead,  that  the  party  outlawed  is  dead,  without  ^^^^^^* 
fetting  fprth  afpecial  title;  for,  upon  affidavit  of  the  faft,  the 
attorney-general  ufually  allows  the  plea,  there  being  after  the 
|»arty's  death  no  title  fubfiiling  in  the  crown. 

Where  by  office,  or  ftatute  without  office,  a  particular  eftate  is  ^^^^^  ^» 
Tcfted  in  the  kine,  he  in  reverfion  or  remainder  dependant  upon  ^?*!f'    ,  . 
that  eftate  may,  upon  the  (Jetermmation  of  it,  enter  upon  the  kiig 
mritbout  tf averfe,  or  ameveas  manum* 

So,  if  it  be  found  by  inquifition  that  a  perfon  outlawed  in  a  per-  Stamf.  Pr«' 
ibnal  aflion  was  feifed  of  lands,  which  if.  claims,  and  the  ef-  ^7* 
cheator  take  the  profits  by  this  falfe  office }  B.  may  dilturb  him 
irithoat  a  traverfe.  j 


!p?)  Of  the  King's  Grants  and  Letters  Patent :  And 

herein^ 

r 

- 1.  What  Things  the  King  may  grant  \  and  therein^ 

{•  Of  Grants  arifing  from  his  Prerogative  of  Power,  and  wUcfi 
arc  infeparably  annexed  to  the  Crown. 

pROM  the  great  truft  and  confidence  repofed  in  the  king,  and  Bn>.pat.i5i 
'  the  hi^h  authority  with  which  he  is  invefted,  the  law  hath  ^*^,'^^'' 
iaf^arably  annexed  to  the  crown  a  power  of  granting  and  difpof-  900.1 5.87. 
log  pf  divers  rights  and  privileges,  which  cannot  be  granted  or  Ca.Lit. 
wbKflied  by  any  lefs  authority.  Of  thefe  there  are  fome  that  have  J5[J*^  ^ 
'#0  exiftence  till  created|  f acb  as  franchifesj  liberties,  fairs,  markets;  jenk.  79* 
'  yoi.  V,  P  P  hundreds,  307. 
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cafe.  may  grant ;  and  between  thefe  and  liberties  and  franc^fes»  whick 

S*T"**g*'   ^^^^  "®  exiftencc  till  created^  a  diftinftion  hath  been  eftablifiiedt 

'iu"*87.  *     ^'2'  That  if  the  firft  of  thefe,  and  the  poOeflions  to  which  they  mc 

^od.  »3s.     appendant  or  annexed,  come  to  the  crown,  they  fink  in  the  crown, 

and  the  king  is  feifed  of  them  zgdin  jure  corona ;  but,  if  the  poflef- 

Cons,  to  which  liberties  or  franchifes,  fuch  as  fairs,  markets^  fsFc* 

are  appendant,  come  to  the  crown,  yet  thefe  lad  are  not  extind^ 

but  continue  to  exift  according  to  their  firft  eftablifliment. 

Cro.  EGg.         If  the  king  grants  to  ^,  S«  felons'  goods,  or  waifs  and  flrajs 

♦^3-  within  his  manor,  J,  S,  (hall  have  them  in  the  lands  of  the  frcc- 

B^^  *"^*   holders;  for  they  are  liberties  due  to  the  king,  which  he  may 

grant,  and  are  not  charges  to  the  fubjeA ;  for'Uie  king  hath  this 

right  in  every  man's  land,  and  therefore  may  grant  it  to  another. 

YeiT.  19;         The  forfeiture  of  goods  and  chattels  in  an  outlawry  in  a  pet- 

Wiiu  Rep.    fonai  a£tion  belongs  to  the  king,  which  the  king  may,  and  ufually 

does  grant  to  the  perfon  who  is  at  the  expence  of  fuing  out  the 

outlawry  \  yet  this  isjbut  ex  gratia  regis ^  and  not  dehito  jufiiti^. 

XA.  Raym«       All  fines  for  offences  de  jure  belong  to  the  king,  becaufe  it » 

»'3>»H»     his  correftion,  and  the  publick  revenge  is  in  his  nands  ;  but  the 

king  may  grant  them  to  others. 

c  Mod.  46.        It  was  agreed  in  the  Banker's  cafe,  that  King  Car.  II.  having  the 

skin^6*x^*  rcvenue  of  excife  vefted  in  him,  his  heirs  and  fuccefibrs,  by  aA  of 

pi.  11.  The  parliament,  might  grant  or  charge  the  fame  or  any  part  thereof} 

Banker'!      and  that,  accordingly,  the  letters  patent  and  grant  of  25,000?. 

Tr!  J  \l  ^''  p^ann.  out  of  the  hereditary  revenue  of  excife,  for  the  payment  df 

intereft  to  Sir  Robert  Vimr  and  others,  of  whom  the  king  had 

borrowed  large  fums  of  money,  till  fuch  time  ai  the  principal 

debt  (hould  be  difcharged,  were  good  and  valid  in  law,  and  bound 

the  king's  fuccefibrs  ;  although  it  was  objected,  that  this  revenue 

was  granted  by  a£l  of  parliament ;  tliat  it  arofe  out  of  the  purfet 

of  the  people,  and  that  it  was  given  in  lieu  of  wards,  liveries, 

fiurveyances,  ^c*  which  were  inheritances  unalienable.  But  to 
hefe  it  was  anfwered  and  refolved,  that  being  given  in  fee,  though 
by  a£l  of  parliament,  it  mufl  have  the  fame  incidents  as  other  in« 
heritances  in  fee  have,  one  of  which  is  to  be  alienable  at  pleafurei 
and  as  to  its  being  granted  in  lieu  of  inheritances  which  were 
unalienable,  that  was  held  not  to  be  material,  as  thofe  inheritances 
were  extin^,  and  fo  could  not  afFe£l  inheritances  of  another  na* 
ture  newly  given  :  befides,  thofe  inheritances  of  wards,  liveries, 
fcj'r.  were  in  efFeft  alienable,  for  they  might  have  been  relcafed  or 
difcharged.     - 

[It  (hould  feem,  that  before  the  Revolution  there  was  properly 
no-publick  revenue,  but  that  all  th^  revenues  both  ordinary  and 
extraordinary  were  the  king's  only,  and  wholly  difpofable  at  hiy 
pleafure*  Upon  the  introduflion  of  the  funding  fyftcm  at  the  Re- 
volution, appropriations  became  necefTary,  and  therefore  a  certain 
portion  only  of  the  revenues  hath  been  Cnce  that  period  fubjeft 
to  the  immediate  difpofition  of  the  crown,  for  the  fupport  of  its 
honour  and  dignity.  This,  in  the. late  reigns,  confided  of  aa 
annuity  granted  by  parliament,  and  the  hereditary  revenues  of  the 
crownj  Uiat  is,  the  produce  of  certain  toaochcs  of  the  excife^  thp 

*  poft- 


poft«<Sfllicei  the  duty  on  wine  Iicencesi  the  rei^cnues  of  the  re- 
maining crown  lands,  the  profits  arifing  from  courts  of  juftice^ 
anfd  iii'Eing  Willianfs  reign, the  4  i-half /^r  cent,  duties  arifing  from 
Barbadoes  and  the  Leenx>ard  IJlands.  But  his  prefent  Majefty  hav- 
ingv  foon  after  his  acceffion,  fignified  his  confent,  that  his  owa 
hereditary  revenues  might  be  fo  difpofed  c^  as  might  beft  conduce 
to' the  utility  .and  fatisfa£lion  of  the  publick}  and  having  gra^ 
ciOufly  accepted  the  limited  fum  of  800,000  /.  per  annum  for  the 
fupport  of  his  civil  lift  ;  the  hereditary  and  other  revenues  were 
Carried  into  and  made  a  part  of  the  aggregate  fund  \  and  the  ag- 
gregate fund  was  charged  with  the  payment  of  the  whole  annuity 
to  the  crown  of  800,000/.  which  being  found  infuificient,  was  ^ 
increafed  in  1777  to  900,000/.  per  annum. 

The  power  of  the  crown  with  refpeft  to  grants  out  of  the  civil 
Kft  was  till  lately  wholly  unlimited,  that  part  of  it,  called  the  penfion 
Eft,  being  totally  difcretionary  in  its  amount.  This  occafioned  great 
dxforders  in  the  adminiftration  of  the  civil  lift,  and  by  exhaufting 
t<K>  great  a  part  of  the  revenues,  difappointed  the  juft  claims  of 
tbofe  who  had  liens  upon  them,  and  reduced -the  crown  to  the 
painful  neceflity  of  making  application  to  parliament  to  fupply  the 
deficiencies.     His  prefent  Majcfty  having  therefore  been  gra-. 
cxoulfy  pleafed  to  exprefs  to  his  parliament  his  defire  to  difcharge,  ^ 
the  debt  on  hts  civil  liftj  without  any  new  burden  upon  the  pub*^., 
)iek,  and  to  introduce  a  better  order  and  economy  in  the  civil  lift 
eftabliihment,  it  was  propofed  to  reduce  the  penfion  lift,  both  ia  , 
its  grdfs  quantity,  and  in  its  larger  individual  proportions,  to  a  , 
certainty.     It  is  therefore  enadted  by  ftat.  22(7.3.  c.  82.  $17. 
that  "for  the  better  regulation  of  the  granting  of  penfions^"-. 
(that  is,  of  penfions  chargeable  upon  the  civil  lift,  for  this  a£t  af« 
feds  only  to  regulate  and  reform  the  civil  lift  eftablifhment,). 
^*  and' the  prevention  of  abufe  or  excefs  therein,  no  penfion  ex-, 
^  ceeding  the  fum  of  three  hundred  pounds  a-year  (hall  be  granted 
•*  to  or  for  the  ufe  of  any  one  perfon  ;  and  that  the  whole  amount 
•*  of  the  penfions  granted  in  any  one  year,  (hall  not  exceed  fix 
•*  hundred  pounds ;  a  lift  of  which,  together  with  the  names  of 
**  the  perfons  to  whom  the  fame  are  granted,  (hall  be  laid  before 
**'  parliiiment  in  twenty  days  after  the  beginning  of  each  felfion, 
**  until  the  whole  penfion  lift  (hall  be  reduced  to  ninety  thoufand 
*'  pounds  ;  which  fixm  it  (hall  not  be  lawful  to  exceed  by  more 
***  than  five  thoufand  pounds  in  the  whole  of  all  the  grants  :  nor 
"(hall  any  penfion,  to  be  granted  after  the  faid  reduftion,  to  or 
**^  for  the  ufe  of  any  one  perfon,  exceed  the  fum  of  one  thoufand 
***  two  hundred  pounds  yearly,  except  to  his  Majefty's  Royal  fa- 
^  mily,  or  on  in  addrefs  of  cither  houfe  of  parliament." 

^And  by  $  i8.  reciting  that  "  it  had  been  ufual  that  perfons 
**  who  have  ferved  the  crown  in  foreign  courts,  had,  after  the 
**  expiration  of  their  fervice,  at  his  Majefty's  pleafure,  received 
**•  fuch  proportion  of  their  former  appointments,  as  to  his  Majefty 
^^  hath'feemed  expedient,  it  is  ena&ed,  ^hat  nothing  in  this  a^ 
^}'  contained  rehtive*  to  penfions  (hall  be  conftrued  to  extend  to  , 
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^  Qich  allowaiicef  either  in  prefcnt  or  in  future^  provided  dial 
M  the  faid  perfons  do  not  feverallj  enjoy  feme  place  or  other  pto« 
^  fit  from  the  crown,  to  the  amount  of  the  pbnfion  ufually  allowed 
^  in  fuch  cafes  i  provided  that  the  lift  of  the  faid  penCons 
^  ikall  be  laidt  in  uie  manner  before  mentioned,  before  parlia- 
♦«  men!.* 

By  $  ip«  reciting  that  **  much  confufion  and  expence  had  arifen 

^  from  naving  penGons  paid  at  various  places,  and  by  Yarioos 

^  pedbos  I  and  that  a  cnftom  had  prevailed  of  granting  penfions 

^  on  a  private  lift  during  his  Majefty's  pleafure,  upon  a  fuppofi- 

^  tkm  that  in  fome  cafes  it  may  not  be  expedient  for  the  pubiick 

<<  good  to  divulge  the  names  bf  the  perfons  in  the  faid  lift,  or  that 

^  it  msj  be  difagreeable  to  the  perfons  receiving  fuch  payments 

^  to  have  it  known  that  their  diftrefles  are  fo  relieved,  or  tor  fav* 

^  ing  the  expence  of  fees  and  taxes  on  fmali  penCons ;  by  means 

^  of  which  ttfage,  fecret  and  dangerous  corruption  may  hereafter 

^  be  pradifed  :**  Reciting  further,  that  "  it  is  no  difparagemcnt 

^  for  any  perfons  to  be  relieved  by  the  royal  bounty  in  their  dif« 

**  trcfs,  or  for  their  defert,  but,  on  the  contrary,  it  is  honour^ 

^  able,  on  juft  caufe,  to  be  thought  worthy  of  reward,  it  is  en* 

lyt^%|Q«  •<  a£M,  That  no  penfion  whatever,  on  the  civil  eftahlifhmen^ 

Mitihftiti  ^  ^^^  dier^ter  be  paid  but  at  the  Exchequer,  and  in  the  &me 

|a«»«MMif    ^  manner  as  thofepenfions  which  were  then  paid  and  entered  at 

<^yw     n  the  Exchequer,  under  the  head,  title,and  defcription  of  Pen£om^ 

JjjJ'JJ^  •«  and  with  the  name  of  the  perfon  to  whom,  or  in  truft  for  whom, 

iM  i»  r«N   ^  thp  f«id  penfion  i;  granted  ^  and  that  thofe  which  are  trapsf^rred 

^M  ^yf   ft  thither  by  this  zCX  ^all  be  fubjefl  to  np  taxes  or  fees  whatever^  ctr 

^\^mV^  ^  ^E^  ^^  ^*^^*  *^^  ^^^^  ^°  which  before  this  a£l  thev  were  fiilH 
S(|in!n1  m  <*  tea  \  any  ftatute,  law,  or  ufage  to  the  contrary  notwithftandiiu;  i 
?fT^^^  <<  flor  (hail  any  penfion  hereafter  to  be  granted  be  charged  at& 
•rftwT*  **  Exchequer  >yith  ifurthcr  or  other  fees  man  were  heretofore  paid 
flMi^  «ni  <*  on  nenfipns  to  the  paymafter  of  the  penfions.'*  It  is,  howeverj 
J{l*Jj2f*^  bv  j  Jt|.  permitted  to  the  high  treafurer,  or  firft  commiffiones 
Mt4MtSty  o<  ^  treafury  for  the  time  being,  to  return  into  the  Exchequer 
^MuHyM  ftnv  penfion  or  annuity,  without  the  name  of  the  perfon  to  whom 


not,  dire^ly  or  indirc^y,  fpr  the  benefit,  ufe,  or  behoof  of  any 
liieip(>cr  of  the  Doufe  of  Commons,  or,  fo  far  as  he  is  cpncemed* 
ipplicable,  d$re£tly  or  indiredly^  to  the  purpofe  pf  fupporting  or 
ptpcuring  an  intereft  in  atiy  plape  returning  members  to  parlia- 
Hient :  upon  taking  which  path,  i(  is  enadied  by  $  22,  that  the  pen- 
fion  or  annuity  (hall  be  paid  at  the  Excheouer  to  the  order  of  the 
hi|;h  treafurer,  or  firft  ^ommiffioner.  whole  receipt  fii^l  be  ac- 
ceptpd  and  taken  as  an  acquittance  JFqr  /he  fame. '  But  by  $  2|«  if 
•If y  fuch  fecret  penfiop  (hall  continue  in  fhe  lift  for  more  than  five 
j^«rS|  the  hign  treafurer,  or  firft  commiflionev  of  the  treafuryt 
or  one  of  the  fecretaries,  or  one  of  the  chief  clerks  of  the  tiea^ 
(^rjfi  for  the  time  bein|,  (hall  make  f»ath  before  fuch  penfion. 


Prerogatfbe.  $8$ 

fiiall  be  paid  at  the  Exchequer^  that  he  belieres  thkt  the  pedbn  fef 
whofe  ttfe  the  faid  penfion  or  annuity  hath  been  granted  is  living* 

In  order  to  prevent,  as  much  as  may  be,  all  abufes  in  the  difpofal  of 
monies  iflued  under  the  head  of  fecret  fervice  money,  or  money  for 
fpecial  fervice,  thefum  to  be  iflued  or  paidfrom  the  civil  lift  revenues 
for  the  purpoib  of  fecret  fervice  within  this  kingdom  (haU  not  exceed 
the  fum  of  ten  thoufaud  pounds  in  any  one  year :  And  as  to  foreign 
fecret  fervice  money,  it  is  enaAed,  tnat  when  it  (hall  be  deemed 
expedient  by  the  Treafury  to  iflue,  or  in  any  manner  to  iircGt  the 
payment  of  any  money  from  the  civil  lift  revenues  for  that  pur« 
pofe,  the  fame  fhall  be  iflued  and  paid  to  one  of  his  Majefty's  pi}^« 
cipal  fecretaries  of  ftate,  or  to  the  firft  commiffioner  of  the  admi« 
ralty,  who  (hail  for  his  difcharge  at  the  Exchequer,  within  three 

{ears  from  the  ifluing  of  fuch  money,  produce  the  receipt  of  his 
lajelly's  minifter,  commiflioner,  or  conful  in  foreign  parts,  or  of 
any  commander  in  chief,  or  other  commander  of  his  Majefty's 
navy  or  land  forces,  to  whom  the  faid  money  ihall  have  been  fent 
or  given,  that  the  fame  hath  been  received  for  the  purpofe  for 
which  the  fame  hath  been  iflTued  ;  which  receipt  fliall  be  filed  in 
the  Exchequer  to  charge  the  faid  minifter,  commiflioner,  isfcp 
with  the  fame ;  and  the  faid  receipt,  on  proof  of  the  hand-writing, 
frail  be  fufij^cient  to  acquit  and  difcharge  the  faid  fecretary,  isfc.^  . 
in  their  accounts  at  the  Exchequer.     And  by  ^  26.  any  foreign  . 
minifter,  (ffr.   charged  at  the  Exchequer  with  the  receipt  of  any 
fecret  fervice  money,  fliall  ftand  acquitted  thereof,  if  within  on^ 
year  after  his  arrival  in  Great  Britain,  he  (hall  either  return  the 
£|id  money  into  the  Exchequer,  or  make  oath  before  the  barons  of 
the  Exchequer,  or  one  of  them,  that  he  has  difburfed  the  money 
iotrufted  to  him  for  foreign  fecret  fervice,  faithfully,  according 
to  the  intent  and  purpofe  for  which  it  was  given,  according  to  his 
beft  judgment  for  his  Majefty's  fervice.    Aqd  by  $  27*  whenever 
it  (hall  ht  neceflary  for  the  fecretary  or  fecretaries  of  ftate,  or  firft 
c^mmiMpner  of  the  admiralty,  to  pay  any  money  iflued  for  foreign 
fecret  ftprvice,  or  for  fecret  fervice  in  dete£ting,  preventing,  or 
defeating  treafonable  or  other  dangerous  confpiracies  againft  the 
ftate  in  any  place  within  this  kingdom,  then  it  (hall  be  fufficienf 
to  acquit  and  difcharge  fuch  fecretary,  &c.  or  fuch  fecretary  or 
fecretaries^  or  the  under  fecretary  of  ftate  in  the  office  to  which 
fuch  fecret  fervice  money  hath  been  paid,  or  for  the  firft  com« 
miflioner  of  the  adipiralty,  or  the  fecretary  of  the  admiralty,  to 
make  oath,  that  the  iponey  paid  to  him  for  foreign  fecret  fervice^ 
^  for  fecret  fervice  in  dete^ing,  preventing,  or  defeating  treafon* 
able  or  other  dangerous  confpiracies  iigaiqlt  the  ftate  {mutatis  mn* 
tatuHsf  as  the  cafe  may  fc),  has  be^  hnd  fid^  applied  to  the  faid 
purpofe  or  purpofes,  and  to  no  other)   and  that  it  hath  not 
appeared  to  him  convenient  that  the  fame  fliould  be  paid  abroad. 
By  $  28.  it  is  enaQed,  that  no  certain  or  ftated  fum  fliall  be  given 
or  allowed  out  of  the  civil  lift  revenues,  under  the  name  of  fecret 
fervice  money,  ^  had  been  theretofore  the  pradkice  \  but  when  any 
monies  for  fecret  fervice  (hall  be  deemed  neceflary  by  the  corami(t 
fioners  of  the  treafury,  the  fame  (hall  be  iflued  by  their  dire£tion» 

Pp4  ay 


as  {he  occafion  (h^U  require,  in  the  manner  thereinbefore  dircAed* 
And  by  §  29.  whenever  any  money  (hall  be  iffucd  for  the  purpofe 
of  any  fpecial  fervicc,  or  Ihall  be  given  without  provifion  of  annual 
or  other  ftated  payment,  but  in  a  grofs  fum  or  fums,  as  to  any 
fecrctary  or  fecrctaries  of  the  treafury,  or  others,  to  be  paid  over 
to  or  for  the  ufc  of  any  perfon  or  perfons  for  fpecial  fcryice,  or  at 
of  royal  bounty,  tfie  faid  money,  together  with  the  fpecial  fcryioc 
or  fervices,  or  as  of  royal  bounty,  to  which  the  fame  is  applied, 
a»  alfo  the  name  of  the  perfon  or  perfons  to  whom  it  is  paid,  fliaU 
bfe  entered  in  a  book  to  be  kept  for  that  purpofe  in  tlie  trcafiiry, 
in  order  to  be  produced  to  either  houfe  of  parliament,  if  required. 
(  And  for  the  better  prevention  of  all  praaice  by  which  fuch  grants 

as  of  bounty  may  be  made  a  colour  under  which  penfions  may  be 
fiibftantially  granted,  it  is  enafted  by  §  30.  that  any  money*  fo 
given  as  of  royal  bounty,  to  any  perfon  more  than  once  in  three 
years,  the  fame  is  and  fhall  be  reputed  a  penfion  to  all  intents  and 
purpofes  whatfoevcr. 

•  The  aa  next  divides  the  payments  of  the  civil  lift  revenues  into 
feveral  diftinft  claflcs,  and  direds  that  no  falary  or  penfion  Ihall 
be  paid  but  in  the?  order  there  prefcribed.  And  it  farther  pro* 
vides,  that  if  any  falary,  fee,  or  penfion,  or  any  part  thereof, 
remain  in  arrear  at  the  ufual  time  of  payment,  at  the  end  of  * 
period  of  two  years,  from  want  of  cafli  belonging  to  the  civil  lift 
revenues  to  pay  and  difcharge  the  fame,  fuch  arrear  (hall  not  be 
carried  as  a  debt  to  the  account  of  the  year  fbllowing,  but  (hall  be 
wholly  lapfed  and  cxtinguiflied,  as  if  the  fame  had  not  been 
payable. 

The  ftatutc  of  i  Ann.  c.  7.  which  provides  for  the  civil  lift 
eftablifliment  of  that  reign,  reftrains  the  power  of  the  crown  in 
the  difpofal  of  its  land  revenue,  and  enafts  that  no  grant  (hall 
be  made  by  the  crown  of  any  manors,  mefluages,  lands,  tenen 
ments,  rents,  tithes,  woods,  or  other  hereditaments  (advowfons. 
of  churches  and  vicarages  only  excepted),  whether  belonging  to 
•  *the  crown  in  right  of  the  crown  of  England^  or  as  part  of  the 
principality  of  W'aleSi  or  of  the  duchy  or  county  palatine  of  Lan* 
cdfter^  ox  otherwife  howfoever,  for  any  longer  term  than  one  and 
thirty  years  or  three  lives,  or  fome  term  determinable  upon  one, 
two,  or  three  lives,  and  unlefs  it  be  made  to  commence  fronj 
the  date  or  making  thereof  \  and  if  to  take  efFea  in  reverfion, 
it  do  not,  together  with  the  eftate  in  pofTeffion,  exceed  three 
lives  or  the  term  of  one  and  thirty  years  in  the  whole  i  un- 
lofs  the  tenant  be  punifliablc  for  wafte,  and  unlefs  the  ancient 
rent,  or  more,  that  hath  been  paid  for  the  greater  part  of  twenty 
years  prior  to  the  grant,  be  referyed  uppn  it;  and  if  no  rent 
hath  been  paid  before  the  grant,  then  unlefs  there  be  referved 
a  reafonable  rent,  not  under  the  third  part  of  the  clear  yearly 
value  of  the  eftates  comprifed  in  the  grant ;  and  alfo  fuch  rent^ 
be  made  payable  to  the  queeri,  her  heirs  or  fuccedbrs  who  ihall 
make  fuch  grant,  and  to  her  or  their  heirs  or  fucceflbrs,  during, 
tlie  whole  terna  of  the  continuance  thereof.  But,  where  the 
grcateft  part  of  the  yearly  value  of  any,  tenements  or.  heredita*. 

ments 


nients  belonpng  to  the  crown  (hall,  at  the  time  of  making:  uif 
leafe  or  grant  thereof}  confift  of  buildinga  thereon^  wluch  may 
want  to  be  repaired  or  re-edified,  in  fuch  cafe,,  to  encourage  tbie 
re*buxiding  or  reparation  thereof^  it  is  provided  that  the  crown 
may  grant  fuch  tenements  or  hereditaments)  for  a  term  not  ex« 
ceeding  fifty  years  or  three  lives,  fo  as  fuch  grant  be  made  to        \ 
commence  from  the  date  or  making  thereof,  or  if  in  reverfioa,  tbftt 
it  do  not  with  the  eftate  in  poffeflion  exceed  fifty  years  or  three  live* 
from' the  date  or  making  thereof,  and  that  it  be  CMnd^r  the  other 
reiiriclions  required  in  the  grants  of  one  and  thirty  years.     Bot 
this  provifo  is  repealed  by  (tat  34  &  3.  cj^^  except  as  to  grants 
uader  the  feals  of  the  duchy  and  county  palatii^  of  J^aneafters  and 
inisena^ed,  that  where  any  land  or  ground  belonging  to  the 
crown  ihall  be  deemed  proper  by  the  treafury  for  the  erection  of 
houfes  or  othex  buildings  thereon,  or  for  neceflary  gardens,  yatde^ 
curtilages,  and  other  appurtenances  to  be  enjoyed  therewith}  and% 
ihall  be  by  their  order  directed  to  be  appropriated  to  that  ufe,  and 
where  the  leflee  fhall  agree  and  covenant  to  ere^  buiiding$  theie* 
)^ti  of  greater  yearly  value  fiian  the  land  or  ground  fo  to  be  leatfecl' 
or  granted,  or  where  the  greateft  part  of  the  yearly  value  of-  any 
ttnemei^ts  or  hereditaments  belonging  to  the  crown  doth  or  (bati^ 
at  the  time  of  making  any  grant  thereof,  confift  of  any  btfUding^- 
thereon,  in  any  of  thofe  cafes,  the  crown  may  grant  the  land  or* 
ground  fo  dire£ted  to  be  fet  apart,  or  the  tenements  or  heredita« 
ments  of  the  above  defcription,  for  any  term  net  exceeding  :iunety« 
nine  years,  or  three  lives  to  be  computed  from  the  date  of  the  ■ 
gpnt,  or  if  in  reverQon,  not  exceeding,  togethi^r  with  the  eftate  iti- 
pofieilion,  the  like  term  of  ninety  •nine  years,  or  three  livesi  to  be- 
cpmputed  in  like  manner  from  the  date  of  the  grant,  fo  as  whetf 
there  fiiall  happen  to  be  any  fubftantial  building  upon  the  ground' 
tQ  be  demiled,  or  that  the  buildings  thereupon  (hall  not  require^:' 
or  not  be  intended  and  agreed  to  be  rebuilt^  there  be  referved  an 
annual  rent  not  lefs  than  two-thirds  of  fuch  annual  fumas  (haU    . 
be  deemed  by  the  treafury  a  reafonable  rent  or  cenfideration  for 
fach  buildings  and  ground  refpe£tively»  for  the  Xtxm  intended  to 
be  granted,  and  fo  as  there  be  paid  to  the  ufe  of  the  crown  a  fine- 
to  the  amount  of  the  remaining  part  of  fuch  annual  fum,  fubjedl: 
to  a  difcount,  which  ihall  not  be  computed  at  a  higher  rate  thao 
the  higheft  legal  rate  of  intereft  at  the  time  of  making.fuch  grant ; 
and  when  there  ihall  happen  to  be  no  fubftantial  building  on  fueh 
^ound  as  the  buildings  thereon  require,  or  ihall  be  intended  and 
agreed  to  be  rebuilt^  or  other  new  buildings  to  be  ere&edthereonf 
in  that  cafe  there  ihall  be  referved  fuch  annual  rent  as  ihall  be' 
deemed  by  the  treafury  a  reafonable  rent  or  coniideration  for  fuch 
1^  and  old  buildings  for  the  term  intended  to  be  granted|WithoiK 
taking. any  fine  for  the  fame;  fo  as  in  every  leafe  of  land  and 
buildings  of  this  lail  defcription,  there  be  contained  a  covenant  or 
condition  on  the  part  of  the  grantee,  for  the  creating  of  proper  and 
fubflbantial  houfes  and  buildings  thereon,  within  a  reafonable  time, 
tQ  be  ill  each  cafe  limited  for  that  purpofe^  and  fuch  other  cove^ 
p^ats  for  keying  buildings  in  repair^  and  doing  all  fuch  other 
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ads  a^  tne  treafury  (hall  think  reafonable ;  and  fo  as  all  fach  rents 
be  referred  to  be  paid  free  of  all  taxes  and  afleflments  during  the 
whole  ternij  except  fuch  rent  or  fuch  part  thereof,  during  fuch 
part  of  the  term  as  the  troafury  (hall  think  fit  to  be  allowed,  not 
exceeding  in  any  cafe  the  term  of  three  years :  and  fo  as  crery 
fuch  grantee  or  leflee  fign,  feal,  and  deliver  a  counterpart  of  Us 
grant  or  leafe,  which  counterpart  (hall  not  be  fubje&  to  any  llamp 
duty, 

f  ^  And  it  is  further  enaded,  that  on  every  grant,  leafe,  or  other 

aflurance  by  the  crown  under  the  great  feal,  or  feal  of  the  Exche« 
quer,  of  any  manors,  mefitiages,  laiids,  tenements,  rents,  tithes, 
woods,  or  other  hereditaments,  (advowfons  of  churches  and  Ticas- 
ages,  and  fuch  tenements  and  grounds,  with  buildings  creAed' 
thereon,  as  are  hereby  authorifed  to  be  granted  for  any  term  not 
exceeding  ninety-nine  years  or  three  lives,  and  whereon  any  fine 
mr  fines  (hall  be  payable  as  aforefaid  only  excepted^)  whereby  any 
eftate  or  interefl;  wnateyer  at  law  or  in  equity  (hall  pafs  from  the 
crown,  there  be  referred  fuch  clear  annual  rent  as  by  the  treafury 
(hall  be  deemed  reafonable,  without  uking  any  fine  for  the  fame  i 
which  rent  (hall  be  made  payable  to  the  crown  during  the  whole 
term  of  the  continuance  thereof  j  but  no  fuch  grant  (hall  be  good 
unlefs  the  grantee  execute  a  counterpart  thereof,  fuch  counteipart 
however  not  to  be  fubjeA  to  any  (lamp  duty. 

$  5*  With  refped  to  the  renewal  of  the  crown  leafes,  it  is  enaded, 

that  no  leafe  or  grant  of  any  manors,  mefluages,  lands,  tenementSt 
tithes,  woods,  or  other  hereditaments  belonging  to  the  crown, 
within  the  ordering  and  furvey  of  the  Exchequer  in  England^  ftsA 
be  renewed,  until  within  five  years  of  the  period  of  the  expiration 
thereof,  except  fuch  tenements  and  hereditaments  as  are  autho* 
rifed  by  this  z€t  to  be  granted  for  any  term  not  exceeding  ninety^ 
nine  years,  nor  (hall  any  grant  of  any  (uch  tenements  \iiid  here^ 
ditaments  fo  authorif<|d  to  be  granted  be  renewed,  until  within 
twenty  years  of  the  period  of  the  expiration  thereof,  nor  any 
mnt  for  lives,  fb  long  as  there  (hall  be  more  than  one  of  fnm 
lives  in  beln^.  However,  where  it  (hall  appear  to  the  fatisfadion 
of  tlie  Treafury,  that  any  perfon,  has,  at  any  time  before  the 
pa(fiQg  of  this  a£l,  entered  into  any  covenants  or  engagements  to 
obtain  renewals  at  earlier  periods,  in  confidence  that  the  fame 
could  be  renewed  according  to  the  ordinary  pradice  in  fuch  cafes, 
in  that  cafe,  a  renewal  may  be  made  at  a  greater  di(bince  of  time 
from  the  expiration  of  the  leafe,  fo  as  to  enable  fuch  peribn  to 
perform  his  engagements :  In  like  manner,  where  any  perfon  (hall 
be  the  leflee  of  any  tithes  of  any  lands,  or  any  profits  ifluing  oBt 
of  any  lands,  and  (hall  be  the  owner  of,  or  interefted  in  fodi 
lands,  the  Treafury  may  order  a  renewal  of  fuch  leafe  at  fuch  times 
^  (hall  appear  to  them  convenient  for  the  moil  beneficial  enjoy* 
ment  of  fuch  tithes  or  other  profits,  together  with  fuch  lands : 
and  where  it  (hall  appear  to  the  fatisfa£Uon  of  the  Treafury,  that 
any  leflee  of  lands  belonging  to  the  crown,  has,  before  the  pafiing 
of  this  a£l,  demifed,  or  agreed  to  demiie  the  famie,  for  the  por-  * 
pofe  of  improving  them  by  building,  and  has  entered  into  any 

covenants 
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wrenants  or  ettgagementf^  in  confequence  whereof  foch  perfon 
would,  by  reafon  of  the  improvements  fo  made,  be  bound  to  pty^ 
upon  the  renewal  of  any  leafe  or  grant  of  foch  landt»  more  than 
he  would  be  entitled  to  receive  ftpm  the  under-le&es  or  leflee 
thereof}  in  fucb  cafe,  the  Treafury  may  make  an  abatement  in  the 
rent  and  fine  to  be  referved  and  paid  to  the  crown  in  confeqnencc 
of  iuch  improvements,  and  fuch  kafe  or  grant  as  (ball  be  made'' 

i  regard  being  had  to  fuch  circumftances)  fliall  be  good  and  ef« 
e£luaL    It  is  alfo  provided,  fhat  where  any  waftes  b^jongtng  to       )7« 
the  crowu  ihall  be  ioclofed  by  authority  ofparliament,  or  where 
^ny  lands  or  grounds  belonging  to  and  held  under  any  leafe  or 
grant  from  the  crown  under  the  great  feal,  or  feal  of  the  Exche* 
quer,  ihall  be  deemed  by  the  Treafury  fit  to  be  planted  and  ap-* 
propriated  to  the  growth,  of  wood  or  timber,  or  any  farm-houfe, 
or  other  fttbftantial  building,  to  be  ere&ed  for  the  better  manage- 
ment and  improvement  of  any  lands  or  grounds,  or  any  pits»  • 
ihafts,  levels,  watercourfes,  engines,  or  other  works,  to  be  made 
for  the  better  working  of  any  mines,  quarries,  or  coUieries  |)6» 
knging  to  the  crowtY,  and  holden  as  afore  faid,  and  where  the 
term  or  eftate  in  pofieffion  therein  (hall  be  deemed  by  the  Treafury 
to  be  infufficient  to  repay  the  cofts  and  charges  of  luch  works  and 
ia^ovements,  with  reafonable  profit  and  advantage  to  the  par* 
fies  making  or  caufing  the  fame  to  be  made,  or-to  their  repre* 
fentatives  or  afligns^  in  all  fuch  cafes,  it  ihall  be  lawful  at  any 
time  hereafter  to  grant  any  iurther  leafe  of  any  fuch  houfes  or 
other  buildings,  land,  oi  ground,  for  any  term  not  exceeding  the 
term  hereby  authorified  to  be  granted  ^  provided  that  there  be  reT 
ferred  and  made  payable  to  the  crown  the  rents  above  required, 
and  th^t  covenants  or  conditions  be  inferred  therein  on  the  part 
of  the  leflees,  for  erefiing  fuch  new  houfes  or  other  buildings, 
and  peiforming  fuch  refpe^ive  works  and  improvements,  at  me 
co^s  and  charges  of  fuch  leiTees,  within  a  reafonable  time  to  be 
in  each  ^afe  limited  and  appointed  for  that  purpofe,  where  fuch 
hpufes  or  buildings,  or  works  aqd  improvements,  ihall  not  have 
been  prevbufly  erected  or  made.    But  no  grant  ihall  be  made  of      %^ 
any  lands  capable  of  furvey  until  a  furvey  ihall  be  had,  and  efki- . 
iiaate  be  made  of  the  improved  annual  value  of  the  eilate  propofed 
to  be  granted  by  a  furveyor  to  be  appointed  by  the  Treafury  or 
fur? eyor-general  of  the  land  revenue,  which  furveyor  is  to  certify 
die  fan^  pppp  oath,  and  is  alfo  to  (latp  for  what  term  of  years  it 
ituU  appear  to  him  moil  beneiicial  for  ihc  intereil  of  the  crown, 
to  grant  fuch  holding  or  ground,  regard  being  had  tb  the  quality 
apd  condition  of  the  building  tlien  Handing  upon  fuch  ground, 
and  of  the  buildings  propofed  to  be  ereded  thereon.    But  where       ^9^ 
t|ie  teiiements  propofed  to  be  leafed,  are  of  a  fixed  and  unim« 
provable   value,  or  where  they  are  incapable  of  vahiation  by 
means  of  a  furvey  or  infpedlion,  or  where  they  are. of  fuch  fmall 
value,  as  not  to  be  worth  the  expence  of  a  furvey,  a  leafe  of  them . 
niay  be  graated  or  renewed,  under  the  dkedioa  of  the  Treafury, 
^imouf  any  previous  furvey  0(  efUmate. 

The 


Sgo  jpettoSttfUe* 


r«4  to  tlie Tteach  kisg^  WtMa  tht  todi  Fcbniary  irtfst  dit  diy  tht  mfy  o# peace  wai  SgM,  al 
the  7th  of  Odobcr  1763,  the  day  oa  which  the  fitft  ftochauAoa  betn  a«t»,  hi*  Locdffii^  lUd,  *<  Uk 
^  left  hf  the  conltitation  to  the  king's  tuthoricy  to  fcantor  icfufe  a  cipicuutioB  1  if  he  leAifes,  aad  pao 
*<  theiabibitants  to  thefword,  orextcnniaates  thcm»  til  the  Iiadt  belong  to  hirii*  If  he  itcsiva 
^  the  iababittots  uadar  hit  prote^tton^  aad  granti  thenn  their  pioperty^  he  hei^«  pewai  10  iz  fech 
"  man  and  cooditions  as  he chmka proper.  Ha  is  intruAad  with  fluking  iMtitatf  oif  peace:  heaagr 
**  ytdd  up  the  con^ueft>  or  retain  it  apon  what  taraw  he  pleafef  •  Thefe  powcn  no  nam  ever  ^afytaeAf 
«*  neither  hat  it  hitherto  been  contwreited,  that  the  king  tnay  chgnge  part  or  the  whole  of  the  law  er 
^  podiical  fimn  of  govenmant  of  a  conquered  dominion**'  His  Lordfhip  thcb  w«at  into  the  hitmy  ef 
the  conqoefts  made  by  ihe  crowtt  of  England,  and  in  the  courfeof  hi<  iofiury  look  notice  of  the  opiaisa 
ddiTeted  by  Sir  Philip  Yorice  and  Sir  Clement  Wearge  refpedling  Jamaica,  la  1 71S9  the  allemhiy  of  chat 
Sfland  being  relraAory ,  it  wu  referred  to  tho(h  two  great  bw-oflcan  tft  ktflMr»  <«  what  conM  be  done  if 
«  **  the  aflisBiMy  ihould  ohiltnacely  continue  to  withhold  ail  tlie  ufoal  fappliea.**  They  reported  ihatt 
**  If  Jamaica  was  ftill  to  be  confideved  as  a  (WfHtred  ijtstidf  tlie  iliiig  had  a  rigbt  lo  Iny  taxgt  apbn  the 
••  inhabitants  ;  bnCy  if  it  was  to  be  confideicd  iii  the  jSraw  rt£bt  as  the  arAtr  toUmm,  no  tMt  06uld  he T 
*^  ao  the  inhabitSAts,  but  i^  an  afimHy  of  tbt  iJUidf  w  £y  sm  aB  rfftrliammtJ* 


The  forfeited  eftates  in  SeoiUnd^  which  were  ^ttneted  io  the 
crown  by  the  ftatnte  of  25  G^»  2.^41.  are  difannexed  theivfmt 
by  the  llatute  of  24  G.  3.  7^  2.  c.  57.  for  the  t>ur{k>fe  of  enabfin^ 
Majefty  to  grant  them  to  the  heiiB  of  the  former  proprietors.] 


3»  How  far  the  ^g  muft  have  an  Intereft^  in  otdeH  to  enable  bial 

Co  grants 

tCo»5S.  b.  There  are  three  kinds  of  hiheritances  which  the  king  mar 
56.  a.  grant,  though  different  as  to  the  manner ;  which  diflerences  axift 
from  the  nature  of  his  inter^ft.  ifi^  All  his  lands,  tenement^ 
rents^  commons,  ^c.  he  may  grant  in  pofleffion,  rererfion  or  t^ 
n«}OrtBts  mainder  {a),  zdly^  A  corody  in  a  religious  houfci  or  prefeiitacion  to 
iM^arT^  a  churchy  which  he  can  only  grant  in  poflei&on,  or  when  the  co- 
Mw  re.  rody  or  the  church  become  vacant ;  for-  of  thcfe  he  hath  <mly  dio 
drained  by  prefentation  or  recommendation,  and  therefore  cannot  grant  them 
^j'i^^i  m  reverfion.     ^d/y^  Offices  which  he  may  grant,  but  cannot  him* 

felf  occupy. 
5  Co.  93.         If  the  king  grants  for  three  lives,  babenduma  die  conf(td9kis  EU^ 
Berwick's     roTum  patentiuniy  this  is  void ;  becaufe  an  eftate  of  freehold  can* 
Moor,  393*   ^^^  commence  in  futuro^  and  letters  patent  under  the  great  teal 
S.  C.  amount  to  a  livery ;  and  if  the  freehold  fliould  pals  iminediatdf 

from  a  day  to  come,  then  th^  king  would  have  a  narticolar  iii« 
tereft  in  the  mean  time  without  any  donor,  which  la  agaiaft  the 
rules  of  law. 
4Mod.«75.  Upon  a  grant 'of  the  office  of  a  fearcher  in  the  povt  o£JR^ 
a  be  King  movih^  it  was  adjudged,  that  the  king  may  grant  an  eftate  in  afl 
ft  Sa]k!465.  ^ffic^  ^  commence  infuturo^  or  upon  a  contingency ;  for  he  hadi 
pL  a.  no  inheritance  in  the  office  or  the  execution  of  il^  b«it  ift  poiat 

Carth.  350.  ^f  intereft  only  to  grant ;  and  it  was  laid  in  this  atfe^  that  cheie 
s.  c.  ^^^  vras  a  diverfity  between  offices  in  fee  exifting,  and  fiidi  as  wfstt 
Ld.  Raym.  granted  only  for  life  \  which  being  as  a  new  thing  creacedpj|^ 
Se.^la.  ^  A  v^cnt  i£f  mtwj  be  granted  to cafsmeoce  M/itfttr»» 

Dyer,  108.  The  king  may  grant  Aat  which  tS  not  adually  in  him  tt  die 
«  RoiL  Abr.  time  of  the  grant ;  as  the  marruse  of  (i)  a  ward,  jMNdi^  aeddtrii 
jeok.  «46.    ^^ough  he  had  the  ward  in  flight  of  h^s  prerogative. 

(k)  Wards,  liyeriei*  pnrveyanees,  Sec.  wsie  always  in  afieft  alfenible,  as  they  aright  he 
4ifdiarged.    ^Uoi.  ^.    SJiiA»6o5.  ^Holl^C.  J.  la  kita^gwnnc  ia  dbe  teieer'a 
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t^  kiog  canotfl  ^nt  land  when  it  ihail  cfcheat.    R«ym«  141.  ■      ■  Iffhenjiet  he  out  fitnt  Umi 
WJieo  it  iZull  become  doelid.    Raym.  24.1*    %  Ley.  171. 

The  king  cannot  grant  an  annuity,  for  his  perfon  is  not  charge-  Saik.  $9. 
able  as  the  perfon  of  a  fubjeA ;  but,  if  he  grant  it  out  of  his  excife,  ^*  '•  f^ 
or  any  branch  of  his  revenue,  it  is  good,  for  there  is  fomewhat  Stgm^. 
therewith  chargeable. 

4*  Grants  tending  to  a  Monopoly ;  and  therein,  of  Things  of  a 

new  Invention. 

^    The  lung's  grant  of  a  monopoly,  as  of  the  (ble  buying,  felling,  ^uie  tfe. 
working,  making,  or  ufhig  of  any  commodity,  is  not  only  void  by  *^«w>poly» 
the  common  law,  but  the  perfons  procuring  fuch  grants  are  faid 
to  be  punifhable  by  fine  and  imprifonment. 

And  indeed  the  freedom  of  trade  and  labour  is  df  fuch  confe-  3  Mod,  !%%• 
.quence,  that  as  no  perfon  can  by  his  own  afi:  totally  debar  himfelf  ^^^  ^^** 
of  this  privilege^  much  lefs  can  he  be  reftrained  by  the  king's  let« 
tcrs  patent. 

But  notwithftanding  this,  it  Is  agreed,  that  the  king  mav  for  a 
reafonable  time  grant  to  a  perfon  the  fole  ufe  of  any  art  nrft  in- 
vented by  him }  and  this  it  feems  the  king  might  do  at  common 
hw,  and  is  therefore  a  matter  excepted  out  of  the  ftatute  of  mo- 
Doplies,  a  I  Jac,  I.  r.  3.  by  which  it  is  provided,  **  That  no  de« 
^^  daration  m  the  ftatute  (hall  extend  to  any  letters  patent  and  * 
*^  grants  of  privilege  for  the  term  of  fourteen  years  or  under^ 
**  of  the  fole  worlune  or  making  of  any  manner  of  new  manu- 
*'  fafiures  within  this  realm,  to  the  true  and  firft  inventor  and 
^*  inventors  of  fuch  manufa^ures,  which  others  at  the  time  of 
**  making  fuch  letters  patent  and  grants  (hall  not  ufe  j  fo  as  alfo 
^  they  be  not  contrary  to  the  law,  nor  mifchievous  to  the  ftate, 
^'  by  raifing  prices  of  commodities  at  home,  or  hurt  of  trade, 
<<  or  generally  inconvenient ;  the  faid  fourteen  years  to  be  ac- 
**  counted  from  the  date  of  the  firft  letters  patent  or  grants  of 
^*  fuch  privilege ;  but  that  the  fame  (hall  be  of  fuch  forpe  as  they 
^  (hould  be  if  the  faid  zSt  had  never  been  made,  and  of  none 
^  other.*' 

In  the  conftruAIon  of  this  branch  of  the  above-mentioned  fta- 

m 

tute,  the  following  points  have  been  held  : 

Tlat  no  new  invention  concerning  the  working  any  manufac*  ilnft  184. 
lore  is  within  the  meaning  of  this  exception,  unleis  it  be  fub-  J^^^^f^ 
.ftantially  new,  and  not  barely  an  additional  improvement  of  an  old  Uiis,  for 
one  (a).  ^^^  the 

queftionwaSf 
^RlMthcr  SB  addidon  to  tlie  ofd  Aocking-fraine  wat  tbe  fulj^  of  a  patest  ?  Lofd  Mansfidd  faid,,  that  if 
^facial  qqeftiODof  law,  vis.  that  there  can  be  no  patent  for  an  odditMtf  be  with  the  defendant,  that 
VH  open  oa  tberecord,  «nd  he  might  move  in  arreft  of  judgment ;  but  that  that  objedion  would  go  to  r«- 
folftUaoft  eveiy  pateat  that  wai  ever  granted ;  there  was  a  vtrdi€t  for  the  plaintiff',  and  500/.  da« 
aagess  which  was  acmiicfeed  in*  Morris  w.  Braaibm,  Sitt^  Weft.  £•  1776.  Bull.  N.  P.  76.  And 
luice  that  cafe,  it  luth  been  the  generally  received  oplnbn  in  Weftminfter.Hall,  that  a  patent  for  an 
<4iSriM  ii  good.  But  then  it  naft  be  for  the  aiStkn  only,  and  not  for  the  old  machine  too.  %  H. 
Kl.4S9.8nlRcBv.  £liee,Sia  Weft.  Mich.  1785,  cwwM  Boiler,  J.    Bull.  M.  P.  7S.lafteditioB.] 

That  no  old  manufaAure  in  ufe  before,  can  be  prohibited  in  3  loft.  1^4* 
any  mutt  of  the  Ible  ufe  of  any  fuch  new  invention. 

.  That 


i«BiM.]3i.     'That  if  a  patent  be  gmnted  in  cafe  oiT  a  liew  invention,  tW 

king  cannot  grant  a  fecond  patent ;  for  the  charter  is  granted  as 

410  encouragement  to  invention  and  induftry,  and  to  fecore  tbe 

patentee  in  tjie  profits  for  a  reafonable  time ;  bat  when  ttot 

18  ^fiiredy  the  puhUck  is  to  have  the  benefit  of  the  difcorery. 

3  Inft.  184.       It  is  held  by  my  Lord  Cokey  that  a  new  indention  to  tk>  as  modi 

[(«)  This     ^ork  in  a  day  by  an  engine  as  formerly  ufed  to  employ  many 

sow  ex-       hands  (j),  is  not  witpm  the  laid  exception  ;  foecaiuie  it  is  inconve^ 

pioded.]        nient  in  turning  ^o  many  labouring  men  to  idlenefs. 

sSalk.  447.       If  the  invention  be  new  in  England^  though  the  thing  was 

t*  "*sf  C.    P'^^*f^  before  beyond  fea,  the  patent  is  good  ;  becanfe  the  aft 

Sedby  *    intended  to  encourage  new  devices  tSeful  to  the  Idngdom} 

£yzc,c.  J^]  jind  it  is  not  nxalerial  whether  the  difcovery  be  owing  to  ftudy  or 

travel. 
3Moa»77.       If  a  man  invent  a  new  art,  and  another  happen  to  learn  it 
^  •'****'  before  the  inventor  can  obtain  a  patent,  a  patent  afterwards  ob- 
[(i)  It  wui  tainc4,  is  void  (*). 

Bot  be  Toid,  if  the  perfon  who  has  learnt  it|  has  not  difclofed  it.] 

SUa.  204.  If  a  perfon  obtains  a  patent  for  a  new  iiiventionj  ^nd  another 
r^^  *  makes  ufe  of  the  invention  without  the  licence  or  confent  of  the 
b.ingsaaac.  pateiUeCi  an  a£lion  lies  againft  him. 

tbn  on  his  patent,  if  the  novelty  or  tffe€t  of  the  iovention  be  dlfputed,  he  muft  ihew  in  what  hia  inves« 
lioo  confifts,  «a^  that  be  produced  the  ttMt  piopofed  by  the  pateni  in  the  manner  fpecificd.  SJif^ 
evidence  of  diis  on  bis  part  is  fuificient,  and  it  is  thca  incumbent  on  the  defiBadant  to  fattfy  the  %ecSi« 
caiioa.    PsrBullcr;  J.  1  Term  Rep.  607.] 

2  H.  Bl*  [It  will  not  impeach  the  validity  of  a  patent  that  another  perf<3t 

•^^^  firft  made  the  difcovery  which  is  the  fubje£l  of  it,  if  in  truth  the 

patentee  were  the  firft  who  made  it  publick,  for  it  was  the  difclo^ 
fure  of  new  inventions  which  the  ftatute  meant  to  encourage.  1l 
is  therefore  a  provifion,  and  indifpenfible  condition  in  all  patent 
that  the  patentee  (hall  afcertain  the  nature  of  his  inventioi^ 
and  in  what  manner  it  is  to  be  performed.  The  fpecificatioa 
Reiv.Ark-  13   the  prtce  which  the  patentee  is  to  pay  for  his  monopoljk 

sw^.^Weft     ^^  ^^^^  ^^^^    ^^^^    down,  therefore,  that  the  patentee  mm 

Trin.  X785.   difclofc  the  fecrct  and  fpecify  the  invention  in  fudi  a  way,  thxlt 

Bull.  N.  p.  other  artifts  of  the  fame  trade  may  be  taught  to  do  the  thing  for 

7  .  aft  edit  ^jjjgji  fj^g  patent  is  granted,  by  following  the  dire&ions  of  the 

fpei;ification,  without  any  new  addition  or  invention  of  their 

own.     He  muft  defcribe  it  fo  that  the  publick  may,  after  the  ex^ 

piration  of  the  term,  have  the  ufe  of  tlie  invention  in  as  cheap  ani 

beneficial  a  way  as  the  patentee  himfelf  ufes  it,  and  therefore,  if 

the  fpecification  defcribes  many  parts  of  an  inftrument  or  machine, 

and  the  patentee  ufes  only  a  few  of  them,  or  does  hot  ftate  how 

they  are  to  be  pqt  together  and  ufed,  the  patent  is  void.    And  if 

the  fpecification  be  in  any  part  materially  falfe  or  defeAive,  if 

there  be  any  ambiguity  afifeaedlj  introduced  into'  it,  or  any  thing 

which  tends  to  miSead  the  pubUc1c„if  the  patentee  fay„thatl^yoae 

'  ^pfQcefs  .be.can  produce  three  things,  and  fail  in  any  one  }  or  tht 

lpegific?tion  dir^fk  the  fame  thing  to  be  produced  fever^.  wa]f%  or 

by  feveral  diiFerent  ingredients,  and  any  one  of  them  iai],  in.th^e 

calJB&^tbe  patent  is  againft  the  law>  and  cannot  be  fupported.  £1  a 

cafe 


fcaTeHiefore  Lord  Mansfitld  for  infringing  a  patent  for  fteel  tnifles,  it  ijwdet  ▼• 
appeared  that  the  patentee,  in  tempering  the  fteel,  rubbed  it  with  ^|*jj°^^jj 
taUbw>  which  was  of  fotne  ufe  in  the  operation  \  and  becaufe  this  hu.  1778.* 
was  omitted,  the  fpecifieation  was  holden  to  be  infufficient,  and  BuU.  N.  p. 
the  patent  was  avoided.      So,  in  an  Aftion  fcJr  infringing  the  ^'^^°" 
plaintiff's  patent  for  making  patent  yellow ;  three  objedlions  were  iTennRep. 
made  to  the  patent :  ly?.  Thai  dfter  direfling  that  lead  (hould  be  ^c^- 
calcined,  it  dife£ted  atiother  ingredient,  narxlely>  minium  to  be 
taken,  which  would  not  anfwer  the  purpofe,  &s  it  did  not.  fay 
whether  it  was  to  be  calcined  or  fufed,  and  by  reference  to  the  pre« 
ceding  words  it  would  be  to  be  calcined,  which  would  not  anfwer,  « 
as  fttfion  was  neceflary.     7d/y,  That  it  direfted  any  kind  of  fofil- 
falt  to  be  taken,  whereas  only  one  kind  of  fofil-falt,  namely,  /at 
gemy  would  anfwer  the  purpofe,  becaufe  it  muft  be  a  marine  fait. 
^dijy  That,  all  the  things  together  did  not  produce  the  tScfk  \  for 
die  patent  was  to  do  three  things,  but  this  produced  but  one  only. 
Thefe  were  allowed  to  be  decifive  objeflions  to  the  patent,  and 
that  it  was  vbid. 

The  above  z€l  of  parliament  having  excepted  only  patents  of 
the  fole  working  or  makinjg  any  manner  of  new  manufnEluresy  it 
hath  been  faid  that  the  foundation  of  all  patents  muft  bd  the 
ikanufanure  itfelf ;  that  there  can  be  no  patent  for  a  theire  princi- 
ple,  nor  for  the  met^  application  or  mode  of  doing  a  thing,  for 
a  method  only,  ivithout  having  carried  it  into  eStfkj  ini  produced 
feme  new  fdbftance.  On  the  other  hand  it  hath  been  faid,  that 
though  there  can  be  no  patent  for  a  mere  printiple,  yet  fbt  a 
principle  fo  far  embodied  and  conn'e£ted  with  corporal  fubftances, 
33  to  be  in  a  condition  to  a£l,  and  to  produce  effe£ls  in  ahy  art, 
trade,  myftery,  or  manual  occupation,  there  may  be  a  patent; 
that  a  nuthad  may  of  itftlf  be  the  fubje£):  of  a  patent :  that  Mr. 
Hartleys  patent  was  folely  for  a  method  of  fecuVjrig  buildings  from 
fire :  that  it  was  not  for  making  the  plates  of  iron,  for  thofe 
•were  in  ufe  before :  that  it  was  not  for  the  effeft  produced, 
fbr  that  was  merely  negative  ;  but  it  was  for  his  method  of  dif- 
pofing  the  plates  of  iron  fo  as  to  produce  the  propofed  efFc£t :  that 
new  methods  of  manufadluring  articles  in  common  ufe,  for  i;irhich 
4  variety  of  patents  have  been  granted,  where  the  fole  merit  and 
the  whole  effe£i  prodtlced,  are  the  faving  of  time  and  etpence,  atid 
ihereby  lowering  the  price  of  the  article,  and  introducing  it  into 
more  general  ufe,  may  be  faid  to  be  manufa6!ures  in  one  of  the 
common  acceptations  of  the  word,  as  we  fpeak  of  the  manufaftoty 
of  glafs^  or  ahy  other  thing  of  that  kind  \  diat  the  patents  in  thefe 
cafes  cannot  be  for  the  efFe£l  produced,  for  it  is  either  no  fub* 
ftance  at  all,  or,  what  is  exaAiy  the  fame  thing,  as  to  the  qUeftion 
upon  a  patent,  no  new  fubftance,  but  an  old  one  produced  advan- 
tageoufly  for  the  pabiick :  that  it  cannot  be  for  the  mechanifm, 
tot  there  is  no  new  mechanifm  employed:  it  muft  then  be 
for  the  methods  that  ist  in  the  words  of  Lord  Mansfield^  for 
method  detached  from  all  phyfical  exiftence  whatever.  Such 
were  fbme  of  the  topicks  of  argument  difcufled  in  the  court  of 
Common  Pleas  in  the  following  cafe,  upon  which  the  judges  of 
ibat  court  were  equally  divided. 
VojL.  V.  Qj  A  patent 
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Bouitoo  and  A  patent  ^a$  granted  to  the  platntiiF  TVatt  for  a  ninv  invented 
b^m"^  Fi  f*^^f>o^  oi  Icffening  the  conCumption  of  (team  and  fuel  in  firc- 
Bhie^.  '  engines.  The  fpecification  dated,  that. the  method  confided  of 
in  confe-  certain  principles^  and  dtfcribed  the  mode  of  applying  thofe  prin- 
the  amb/  ciples  to  the  purpofes  of  the  invention.  And  an  a£t  of  parliament, 
cnceofopi-  reciting  the  patent  to  have  been  for  the  making  and  vending  of 
nioQ  in  the  eertaifi  engines  invented  by  U^att,  extended  to  him  ^r  a  longer 
Co"mmon  *^^"^  *^*"  fourteen  years,  the  privilege  of  making ,  confiruBing^  and . 
Pleas  upon  felling  the /aid  engines.  The  jury  found  that  this  invention  was  a 
this  C4fe,  it  new  and  ufeful  invention,  and  that  the  privilege  veded  in  Jf^att  and 
w"d!nioied  ^^^  affigns  by  the  a£l  of  parliament  was  infringed  bv  the  defendant 
to  6\iVo\r%  as  charged  in  the  declaration.  They  al(b  found  that  the  fpecifi- 
the  injure,  cation  was  of  itfelf  fufficient  to  enable  a  mechanick  acquainted 
had  bccn*ob-  ^*^^  ^^  fiKC-cngines  previoufly  in  ufc,  to  €ondru£l  fire-engines 
tained,  for  producing  the  efte£t  of  lefTening  the  confumption  of  fire  and  fteam 
thepuipofe  Jq  fire«engines,  upon  the  principle  invented  by  the  plaintiff  ^^/Z. 
vaSty^f*  The  qucdions  propofcd  for  the  optnioa  of  the  court  were,  id, 
the  parent  in  Whether  the  patent  was  good  in  law,  and  continued  by  the  a£l  of 
anaaionj     parliament?  2d,  Whether  the  fpecification  was  in  point  of  law 

but  the  r  /r   '      -.  -.     r  -^  -.!>    ■      ^      ^  yi 

chancciiour  fttmcicnt  to  fupport  the  patent  ?J 

faid,  that  there  maft  be  another  adion,  and  that  the  injunction  in  the  meaatime  nuft  be  cantiflocd, 
and  that  he  could  not  impufe  any  terms  upon  the  patentees  in  bringing  the  aAion.  3  Ves.  jun.  140. 
Accordingly,  another  adion  was  brought  in  th;  court  of  Common  Pleas,  which  came  on  to  be  tried  aC 
the  fittings  in  London  Dec.  i6thy  1796,  before  the  Lord  Chief  Juftice  Eyre^  when  a  verdiA  was  ibtod 
for  the  plaintiff  with  nominal  damages. 

5.  Grants  of  the  (ble  Liberty  of  Printing. 

Carter,  S9.        The  king's  prerogative  in  granting  letters  patent  for  a  privil^e 

Mod.  156.    Qf  printing,  hath  in  many  inftances  been  difputed,  and  his  power 

pL  V  *^^*    herein  greatly  doubted,  on  this  foundation  and  thefe  reafons,  that 

3  Mod.  77.   grants  of  this  kind  which  exclude  all  other  perfons,  and  confine 

Vem.  175.    ^jjjg  liberty  or  privilege  to  the  patentees,  tend  to  a  monopoly  in 

enhancing  tlie  prices  of  books,  rellraining  trade,  difcouraging  in- 

duftry,  and  in  making  the  patentees  carelefs  and  remifs  in  their 

duty. 

(a)  Carter,       But  notwithftanding  thcfe  reafons,  and  the  uncertainty  that  ap- 

fiTd  rtit  P^^^®  ^"  ^^^^  ?^.  *^  ^^^^^  ^^  ^^^  '^^'^^  ^"  ^'"s  fubjefl:,  it  feems 
fifty  fuch  the  better  opinion,  that  the  king  hath  a  peculiar  prerogative  in 
parents  have  printing,  which  hath  been  countenanced  and  allowed  m  all  {a) 
fine"  eT*s**  *8^*»  *"*  ^^^"^^  eftablifiicd  on  the  fundamental  maxims  of  go-' 
tim;.-ll  vemment,  as  being  a  matter  of  a  (b)  publick  nature,  firft  {c)  in- 
And  that  troduccd  by  the  kings  of  England;  and  in  whicli  an  [d)  unrc- 
^antt,?hS    drained  liberty  might  be  of  dangerous  confequencc  to  the  pub- 

bufinefs  was  llck. 

managed  by  the  king's  fervsnts.  {b)  In  3  Mod.  75,  a  difference  is  made  between  things  of  a  pabljck  na« 
tuic,  and  thofe  only  of  publick  afe  \  and  on  this  djftindion  the  court  inclined  to  think,  that  the  letlsn 
patent  granted  for  the  fole  printing  of  blank  warrants,  bonds,  and  indentures,  were  not.good,  tkeie  »«rt 
only  of  publick  ufe,  and  not  fo  in  their  nature,  (c)  The  art  of  printing  was  firft  at  Harlem,  the  news 
of  it  came  to  Hen.  6.  who  at  the  defire  of  the  Archbifliop  brought  It  oyer  at  his  own  charge,  at  the 
czpence  of  1 500  marks  \  the  perfon  affigned  for  (his  ferrice  was  a  meccfaant.   -Carter,  91 .  .    s«d 

to  be  introduced  by  Hen.  6.     Skin.  134. And  that  the  king  printed  the  Bible  at  his  own  charge^ 

Vcrn.  275.  {(i)  Printing  is  a  conveyance  by  which  men  communicate  their  notions  in  the  moft  publick 
manner,  and  with  the  moil  lafting  imprefiion  ;  and  therefore  if  chey  are  good,  this^is  a  means  to  fpread 
them  and  to  give  them  a  more  diftufive  influence  3  aadlf  they  vt  bad  aotlons^  ckii  ulikewiie  a  ji^faod' 
C9  fpccad  the  xnifducf  wider.    Skia.»34«  ^ 

5  Accordingly 


,  Accordingly  we  find  this  prerogative  admitted  m  ^e  ^afe.  of  Moory63r* 
JDarcy  v.  ji&ftj  the  great  cafe  of    monbpolie^^  iiid  tlie  reafoii  '**'^*  *73» 
thereof  given  by  Dodderidge^  who  argued  againft  itionopoIie3,  be- 
Cauf^p  it  is  neceffary  for  the  peace  and  fafety  of  the  .realm. 
.    It  feems  agreed*  that  if  a  book  hal  iio  cettain  author,  the  king  ^od.  iii» 
has  the  property  of  the  copy(j),  aiid  may  ghlfit  |t  to  whom  he  ^*"''j| 
pleafes  ;  hence  {h)  almandCks  are  deemed  prerogative  COjiiH^.  ^mtiraii. 

tbor,  the  property  would  not  be  the  kiog*i,  but  eaiuoon.    4  Burr.  S4d<.]       {h)  ^Oy^che  cnmflatioii 
•f  the  Bihle,  Year  •  books,  Common  Pnyer,  and  Suttlte-book.    Lucasy  105.    a  Chan.  C««  7 6* 

In  ^  the  15  year  Jac.  li  a  patent  for  printing  Jaw  boolcs  was  Oattr^i^; 
granted  to  one  Moori  which  fcame  to  Colonel  Atiiw  oh  his  ipar-  **  w^*^** 
riage  with  Jftfor's  daughter.  The  Gdlxipany  of  Stationer^  obtaixied  ]ls.  s/a 
copies  of  Ro/i*s  Abridgment^  which  they  printed ;  and  th{s  being  cited  to  bare 
complained  of  in  Chancery  by  Colohel  AtUnsy  ah  injuniElioh  was  |>^  »*«««««4 
awarded,  not  Only  agaitift  thofe  of  the  company  (v/z.  Tyton  and  b  favoMrof 
i2p/fr)  who  Were  principally  concerned^  but  againft  every  member^  the  paten- 
thereof;  and  this  matter  coming  afterwards  before  a  committee  of  ^^^^^ 
parliament)  it  was  there  likewife  determined  in  favour  pf  the  pa*  theHooftol 
tentee.  And  in  this  cafe  it  was  faid,  that  the  king  hath  a  particular  l^i*^*  ,    , 
prerogative  over  law  books,  and  that  fo  he  would  have  had,  if  the  c^imVi  a?* 
art  of  printing  Lid  neVet-  been  knoWji,  j^in,^  ^ho  * 

tipoa  this  occafion  inyeoted  the  fiOion  that  printrng  was  a  flowi^  of  the  crown  acquired  by  H.  6.  by 
^urchafet  the  firft  printer  in  England  having  been  brought  Co  Oxford  by  Arcbbi/hop  BoorchicTi  at  thai 
king's  expeoce.    i  Bl.  Rep.  113.] 

But  the  cafe  6f  the  grelteft  weight  oil  this  head,  ts  that  of  skin-ai^. 
Roper  and  Streatcr,  which  was  this :  Roper  bought  of  the  exccu-  ^^fjjij"J^ 
tors  of  Juftice  Croke,  the  third  part  of  his  reports,  which  he  have  been  ti 
printed  ^  Colonel  Streater  had  a  grant  fot  years  from  the.  crown  <tetermioed 
for  printing  all  lai*r  books,  and  printed  upon  Roper ;  on  which  14.  i',cir.aA 
Roper  brought  an  adion  on  the  ftatute  13  ^  14  Car.  2.  ^- 33*  butreverfe4 
Streater  pleaded  the  king's  grant ;  and  on  demurrer  ?t  was  adjudged  '«  ^  Houft 
in  B.  R,  for  the  plaintiflF  againft  the  validity  of  the  patent  on  2  shew** 
thefe  reafons :  that  this  patent  tended  to  a  monopoly  *,  that  it  was  260.  s.  c« 
of  a  large  extent ;  that  printing  Uras  a  handifcraft  tradd,  and  no  5* ^^J*  ***' 
more  to  be  reftrained  than  otlier  trades ;  that  it  ^as  difficult  id  M.Scar.x. 
^fcertain  what  (hould  be  called  a  law  bool: ;  that  the  words  in  the.  andl^eie 
pateriti  iouchirig  or  coriceriiing  the  common  or  Jlaiute  law^  were  loofe  ^J»«*«" 
and  uncertain  \  that  if  this  Were  to  be  confidered  as  an  office,  the  jj^'e.  f^.^u 
grant  for  years  cOuId  riot  be  good^  as  it  wodld  go  to  ei^eclitors  arid  called  a  fud. 
adminiftratorsi  and  that  there  was  fto  adequate  terhtdj^  ift  th6  ^"i"*/^^ 
Way  of  redrefs  iii  cafe  6f  ablifed  by  Unlkilftiln^fs,  felling  dear^  faij  ^  be 
printing  ill,  to'r.    But  this  jridgmerit  was  rcterfed  on  a  idit  of  reircTfed  i« 
error  in  parliament,  for  tlic  following  teaforis ;  that  the  inircntion  J^^^JS^ae. 
6f  printing  waft  new  s  that  thi^  priviiage  hid  beeti  always  allowed^  i.  c.  cited,* 
which  was  a  ftrong  argument  in  its  favour,  although  it  could  not  be  «n<i  tl^^re 
faid  to  amount  to  a  JJfefcfiption,  aft  pfihting  was  introduced  within  Sjf'^^J-^y 
time  of  menlory  \  that  it, concerned  the  ftatei  alnd  liras  matter  tff  of  the  pa. 
puhlick  care  \  that  it  was  in  riatttre  of  a  ptoclamsttton^  Which  riofie  ^  >*  »>« . 
;but  the  king  could  make }  that  the  king  had  the  making  of  judges^  g'^jilag. 
TcijeantSi  and  officers  of  the  law;  diat  as  to  the  uncertainty,  mentinpar^ 
thefc  words  in  the  patent  w*rc  co  bi  Xilm^ficu^imfutjeBam  ma-  y^°^*  ^^ ' 
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S.*c.  cited,  ieriam^  and  not  to  be  extended  to  a  book  containing  a  quotation  rf 
wu  not  now  '*^»  ^^^  where  the  principal  defign  was  to  treat  on  that  fubjed) 
tobeihaken.  that  as  to  its  being  an  office,  it  was  not  fo  properly  an  office  as  an 
{a)  Though  employment,  which  may  well  enough  be  managed  by  executors  or 
tff^Sy'be  adminiftrators  5  and  that,  as  to  abufcs,  thefe  like  all  others  were 
ctiied  an  of-  punifhablc  at  common  law,  or  the  patent  itfelf  might  be  repealed 
fiw,yetitU  (a)hY/ci./a. 

M/ei*fa»  Will  lie  to  repeal  the  grant.     3  Mod.  77. 

M«d.  15^,  III  tm  aftion  of  debt  by  the  Company  of  Stationers  agairtft  &y- 
l.'c^^^**  m^ttr,  for  printing  Gadhurf%  almanack,  it  was  adjudged  that  the 
zShow.sSok  letters  patent,  granted  that  company  for  the  folc  printing  of  alma- 
$  Mbdi  76.  nacks,  were  good  j  and  though  the  jury  found,  that  the  almanack 
M^iiTiM**  fd  printed  contained  fome  additions;  yet  having  like  wife  found, 
Judgment  that  the  faid  almanack  had  all  the  effi^ntial  parts  of  the  almanack 
**"*  \  ^\^  **^  ^*  printed  before  the  Book  of  Common  Prayer,  the  additions 
?afe^f"the    ^^'^^  looked  upon  as  immaterial. 

StaKioners*  Company  ^.  WHght,  for  printing  p&lceri  and  pfalms.  Hil.  3 5  Car.  s^  Skin.  t34« 
20  Mod.  io6.  like  point,  but  no  judgment. 

%  SI10W.  So,  an  injun£lion  was  granted  againft  Lee^  on  the  application  of 

#/?*An  ift.  ^  Stetbncrs  Company,  to  reftrain  him  from  felling  primmcw, 

jnndion  wai  pfaiters»  almanacks,  and  finging  pfalms  imported  from  HQiland;  the 

refofed  to  folc  privilege  of  printing  thefe  belonging  to  that  company ;  and 

oftJifift *  that  (*),  without  any  trial  direflied  as  to  the  validity  of  the  pa- 

Blbles,  and    tent. 

to  quiet  the  right  of  patentees,  becaafe  not  a  plain  right}  and  theief<ire  an  iffoie  dire£^d.  Vem.  110. 
.*■  >  So,  where  the  Uiliterfity  of  Ozfqr J  claimed  by  patent  a  right  of  printiog  Bible»,  thoogh  the  Uid 
Kteper  was  of  opinbn,  that  the  Univerfity  patent  extended  to  no  more  than  were  for  their  own  ufe,  or  to 
Ibme  fmiU  nooAber  to  cooApcofate  their  charge  j  yet  he  rrfufrd  to  grant  an  injundion  until  the  right  «a$ 
fettled  by  a  trial  at  law.  Vernt  275.  &  wde  z  Chan.  Ca.  76.  93.  ^  ^.  as  to  thefe  caiiea ;  lor  injunc- 
tions feem  ftequently  to  have  been  nnce  granted  in  favour  of  patentees  aad  owners  of  books,  mpon  pfO« 
dhocing  the  patent  in  oovit  under  the  great  feal. 

xoMod.  [Buti  notwithftanding  the  above    decifions^  this  prerogative 

I^nrr.  ^8"^  ^o  ^®  Pointing  of  almanacks  was  ftrongly  inclined  againft  by 
2401^  the  court  of  King's  Bench  in  the  cafe  of  the  Stationers  Company 

9  Bl.  Rep.  againft  Pahridge.  No  judgment  indeed  wasiigiven  in  that  cafe, 
con^venM  ^^  *^  ftood  ovcr,  that  the  company  might  fee  if  they  could  make 
0f  thisdcd.  it  like  the  cafe  of  the  Common  Prayer  Book,  whether  they  could 
*^»  ffJ^  ^^^  ^*  ^'^  right  of  the  crown  had  any  foundation  in  property  5 
wSth  after  *°^  *^  ^^  never  moved  afterwards.  However,  in  a  later  cafe  of 
reciting,  the  Stationers'  Company  again  (I  Caman^  the  queftion  hath  been 
« that  the  again  brought  forward,  and  the  right  of  the  crown  to  make  fuch 
c,  ^^^ga  excluGve  grant  to  the  company  hath  been  exprefsly  denied  by  the 
« liberty  to  couTt  of  Common  Plcas  on  a  cafe  fent  out  of  Chancery  for  their 

**  nacfcs  an^  othct  .b90kl  was  heretofore  fuDpoTed  to  be  in  inherent  right  In  the  crown ;  and  that  IK 
«  crown  bad,  by  different  charters  under  the  great  feal,  grantoij  to  the  Unifcrfities  of  Oxford  and  Csffl' 
«<  bridge,  among  other  things,  the  privilege  of  printmg  almanaclcs }  and  that  the  Universities  had  ^ 
«  mifed  to  theCeitt^ny  of  Stationecs  of  the  city  of  London,  their  prtvilegca  of  vcsuiisg  ahnanifb  sb4 
«  calendars,  and  had  received  an  annual  fam  of  one  thoufand  pounds  and  upwards,  as  a  oonfidcratiofl  M 
**  fucb  privilege  :  and  that  the  fum  Cd  received  by  tli'em  had  been  laid  out  and  expended  in  pioiBS^ 
s<  different  branches  of  literatore  and  ^Science,  to  the  great  iocreafeof  vriigjiaB  and  feandilg^  ^  ^1^ 
««  ral  beneiit  aftd  advantage  of  thefe  roalou :  and  th^t  the  pnvitave  or  ni|h£of  ffhufeg  ]pli94P#^ 
M  btcB,  by  a  lau  dccifioo  ak  liVj  fouod  to  have  been  a  comaoo  right,  oFcr' which  as  ^itim  had  •• 

«  fffSMV 


]|p»rogat(t)e.  597 

**  controttly  and-  coofequentlj  the  Uqivtrficies  no  power  to  demife  the  fame  to  any  particular  perfon 
**  or  liody  of  meji»  whsreby  the  payments  (6  made  to  them  by  the  Company  of  Statiooer*  had  ceafed  and 
^*  been  diicontintted /'  enadls,  thac  500/.  a  yrar  (hall  be  paid  to  each  of  Uv:  Upavtrfic^t  out  of  the 
SKMiies  arifiag  by  the  duties  upon  almaoacki.     Scat*  ai  G.  3.  c.  56*  ^  lO. 


ei 

tht  plaintiflFs  for  an  injundlion  to  redrain  the  defendants  from 
printing  or  felling  a  book,  entitled  '*  An  cxzSt  Abridgment  of  all 
**  the  A£l8  of  Parliament  relating  to  the  Excife  on  Beer,"  feV. 
Both  parties  claimed  under  letters  patent  from  the  crowHi  tb# 
plaintiffs  as  the  king's  printers.  The  court  were  of  opinion^  that 
during  the  term  granted  by  the  letters  patent  to  the  plaintifis,  thoy 
were  entitled  to  the  right  of  printing  a£ls  of  parltameht^  and 
abridgments  of  a£ts  of  parliament,  exclufive  of  all  otheir  pcrfons^ 
not  authorifed  to  print  the  fame  by  prior  grants  from  the  crown. 
But  they  thought  that  by  tlie  letters  patent  granted  to  the  Univer- 
fity  they  were  intrusted  wiih  a  concurrent  authority  to  print  a£b 
of  parliament,  and  abridgments  of  a£ls  of  parliament^  within  the 
Univerfity,  upon  the  terms  in  thofe  letters  patent. 

And  the  following  cafe  eftabliflies  the  exclufive  right  of  the 
crown  to  print  a£ls  of  parliament  and  books  of  divine  fervice 
beyond  all  controverfy.  We  are  enabled  to  lay  before  ou^reader8  the 
judgment  of  the  court  as  delivered  by  the  Lord  Chief  Baron  Skinner. 

This  is  a  cafe  in  which  Charles  Eyre  and  JVilJiam  Straian  arc  Eyre  and 
plaintiffs,  and  Thomas  Carnan  is  the  defendant.  cSllm  la 

This  bill  was  brought  to  reftrain  the  defendant  from  printing  the  Exche- 
and  publiMiing  a  Form  of  Prayer^  which  had  been  ordered  by  ms  ^•*'»  *^*y 
Majefty  to  be  read  in  all  churches ;  and  for  an  account  01  the  7* » *7  «^ 
profits  which  have  arlfen  from  his  fale  of  it. 

The  bill  it-ates,  that  the  plaintiffs  held  the  office  cf  king;'8 
printer,  which  was  granted  the  19th  of  December ^  the  2d  of  King 
George  the  Firft,  to  John  Bajkett  for  30  years  in  reverCon  after  two 
terms  which  were  taen  exifting,  the  laft  of  which  expired  the  21ft 
of  January  1 770,  wnen  the  grant  to  Bajkett  took  tStOi  in  pofieT- 
fion.  The  grant,  which  was  read,  imports  to  be  a  grant  to  John, 
Bq/kett  of  the  office  of  Printer  to  his  Majefty,  and  his  fucceflbrs,  of 
(among  other  things)  all  Bibles  and  Teftaments  in  the  EngR/b 
langu^(;e ;  and  all  Books  of  Common  Prayer  and  Adminiftrationd. 
of  th^  Sacraments,  2nd  other  Rites  and  Ceremonies  of  the  Churdv 
of  England^  in  all  volumes  whatfoever  heretofore  printed  by  the 
king's  printer,  or  to  be  printed  by  his  command  ;  and  of  all 
other  bqoks  which  he,  his  heirs  or  lucceflbrs,  (hould  order  to  bo 
ufed  for  the  fervice  of  God  in  the  Church  of  England. 

The  intereft  in  this  grant  was  affigned  by  Ba/kett  to  John  Eyre^ 
under  whom  the  plaintiffs  claim  the  benefit  of  it  \  the  plaintiff" 
Eyre  in  two«thirds,  and  the  ^\axnx\ft  Strahan  in  the  other  third. 

The  bill  ftates,  that  in  December  1779  a  Form  of  Prayer  was 
ordered  by  his  Majefty  to  be  ufed  in  all  churches  and  chapeU 
throughout  England  and  Wales  upon  the  4th  Feb.  1780 ;  that  it 
uras  printed  by  the  plaintifl&>  and  a  fufficieat  number  thereof  cir^ 
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f  ulatcd  fox  file  at  fixpicnce  each,  which  wa«  a  reafonable  price^ 
and  at  which  they  had  i>cen  formerlj  fold. 
«  That  the  defendant  Caman  had  printed  and  fold  a  great  num- 

|>er  of  them ;  and  ypon  this  ground  the  plaintiffs  pra^  an  injnnc- 
(ion  and  account.  The  dejfendant  Carnan^  in  his  anfwer,  admit- 
ted the  printing  and  felling,  and  be  fubmitted  to  an  account  if  the 
plaintifiv  had  the  exclufive  right  of  printing  fucl^  Form  of  Prayer* 
An  injun^ion  was  granted  upon  filing  (he  bill  to  (top  cbe 
publication. 

The  queftipn  now  is,  Whether  the  court  ougI\t  tp  direct  the 
accouiit  which  is  p^yed  by  the  bill,  for  as  to  the  continuance  of 
|he  injunction  in  fuch  a  cafe,  it  is  a  mere  matter  of  form  ? 

Two  objections  are  made  by  the  defendant  to  this  part  of  the 
relief:  One  is,  that  the  price  fpr  which  the  plaintifis  have  fold  it 
If^si  qpt  a  reafonable  price  \  the  fecond,  that  the  right  is  doubtful. 
^  tP  iH^.  price*  though  it  Is  proved  that  it  might  be  afibrded  at 
a  cheaper  rate,  yet  it  is  Itkewife  In  proof  that  the  price  which  has 
^en  tal^en  by  thie  plaintiffs  ^  the  fame  which  had  been  ufed  to  be 
taken  for  like  Forms  of  Prayer  fo  priAted ;  and  therefore  we  think 
this  no(  9  fyfficient  ground  for  denying  the  account. 

The  next  objection  is  to  the  plaintiiFs'  right,  Ic  has  been  faid 
ttat  courts  ef  equity  never^proceed  in  fuch  cafes  to  decree  accoun^is 
(>ut  upon  deaf  and  undoubted  rights. 

That  the  prefent  right,  if  it  be  one,  has  never  recelyed  the 
fanCtion  of  any  legal  a<?termlnaticin.  That  though  in  the  great 
gueftion  ppQcerning  literary  property  the  Judges  confidered  and 
treated  the  exclufive  right  of  the  crown  to  print  a6ts  of  ftate  and 
tK>oks  of  divine  fcrvice  as  an  acknowledged  right,  yet  they  put 
It  upon  diflerent  grounds,  fome  upon  the  grounds  of  prerogative. 
Others  upon  the  ground  of  property  ;  and  as  it  is  now  determined 
that  property  cannot  be  the  ground  of  fuch  a  right,  the  right  it- 
self p>nfequently  becomes  doubtful.  In  the  argument  of  the 
f]ueftion  ref()e0ing  literary  property  in  the  Houfe  of  Lords,  in  the 
cafe  of  Millar  and  Taylor^  it  was  aflumed  by  all  the  Judges  that 
the  ^i^s  copy-right  continued  after  publication,  and  froti^ 
Whence  fome  of  them  drew  arguments  in  fupport  of  that  right  of  an 
author  after  publication,  infifting  that  property  in  the  compofi- 
tion  was  the  foundation  c^  both ;  others  denied  that  property,  in 
the  flri£t  kiga}  fenfe  of  the  word,  was  the  foundation  of  the  right 
p{  the  cipown ;  but  they  all  agreed  that  the  crown  had  this  right. 
The  right  therefore  feemed  tp  have  been  in  efie£t  recognized  and 
f  ftablifhed  in  this  memorable  cafe  by  the  unanimous  opinion  of  the 
Judges,  though  they  differed  refpe£ting  the  origin  of  it.  This 
is  certain  refpe£ting  fuch  origin^^  tha.^  it  has  ever  been  a  truft  re- 
pofed  ir\  the  kingj,  as  executive  pnagiflrate,  and  the  fu^reme  head 
of  the  churchj,  to  promulgate  to  the  people  all  thpfe  civil  and  re- 
ligious ordiijan^e^  which  were  to  be  the  rule  pf  their  civil  and 
religious  obedienpe.  There  ^re  traces  of  the  ancient  mode  of 
prpmulgating  t^e  or(lInanees.  qf  the  date  yet  remaining  to  us,  fuited 
tq  the  gloominess  of  the  ti^nes  when  few  who  heard  them  could 
huvc  read  them ;  the  king^s  oITicers  tranfmitted  authentick  cPpi^s^ 
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of  them  to  the  flicriffs,  who  caufed  them  to  be  putlickly  read  fa 
their  county  court.    When  the  demand  for  authentick  copies  be- 
gan to  increafe,  and  when  the  introduflion  of  printing  facili- 
tated the  mukiplication  of  copies,  the  people  were  fupplied  with 
copies  b^  the  king's  command  by  his  patentee.    This  feemed  a 
very  obvious  and  reafonable  extent  of  that  duty  which  lay  upon 
the  crown  to  fumifli  the  people  with  the  authentick  text  of  their 
ordinances.    Our  courts  of  juftice  feem  to  have  fo  confidered  it; 
when  they  eftabliflied  it  as  a  rule  of  evidence,  that  a£ts  of  par- 
liament printed  by  the  king's  printer  (hould  be  deemed  authen- 
tick, and  read  in  evidence  as  fuch.     As  to  the  promulgation  of 
religious  ordinances  by  the  king's  command,  or  by  his  patentecji 
it  is  not  to  be  expeded  that  inftances  (hould  be  found  of  the  execu- 
tion of  this  truft  by  the  crown  during  the  papal  ufurpation  of  thq 
fupreme  authority  over  all  ecdefiaftical  matters  in  this  kingdom. 
It  appears,  however,  by  a  grant  made  in  the  34th  year  of  King 
Hmry  the  Eighth,  to  Rtfha^  Grafton  and  Edward  Jvhitchurcby  of 
the  fole  right  of  printing  the  Mafs-book  and  certain  other  bookfi 
of  divine  fervice,  that  fuch  books  had  never  at  that  time  been 
printed  in  Enghnd,  but  had  been  brought  into  this  kingdom  from 
other  countries,  probably  from  Romeg  though^  as  the  grant  recites,, 
printing  was  at  that  time  arrived  at  great  perfedion  here.     This 
grant,  which  bears  date  the  28th  Javuarj^  the  34th  year  of  Henryi  ^ 
the  Eighth,  is  to  be  found  in  Rymer,  vol.  14.  p.  766.  Tlie  period 
between  the  time  of  the  re-eftabli(hment  of  tne  fupremacy  of  the 
crown  and  the  completion  of  tlie  Reformation  under  Queen  Eii'- 
xaiethy  confidering  the  flu£luating  (late  of  religion^  was  noc  likely 
to  aficrrd,  and  in  fa£l  has  not  afforded,  any  inftance  of  the  fuper- 
intending  care  of  the  crown  in  printing  books  of  divine  fervice, 
except  that  which  I  have  aUuded  to,  and  which  I  have  referred  to 
chiefly  to  fhew  how  the  demand  of  the  publick  for  fuch  books  had 
been  fupplied  before  that  time,    namely,  from  foreign   coun- 
tries, and  under  the  d{re£iion  of  a  foreign  power ;  but  in  the  firft 
year  of  Queen  E/izahetb^  the  exclufive  right  of  printing  books  of 
divine  fcrVice  was  inferted  in  the  fame  natent  with  the  right  of 
printing  the  a£is  of  parliament,  which  had  fome  time  before  been 
granted,  and  from  that  time  they  have  been  regularly  granted  to- 
gether, and  enjoyed  by  the  king^  patentee.     Long  ufage,  refer- 
able to  fuch  an  origin,  ought  not  to  be  (haken  lightly,  if  there 
was  no  authority  tp  fupport  it  j  but  in  the  cafe  of  Bajkftt  againft 
the  Univerfity  of  Cambridgij  the  right  of  printing  a6ls  of  par-> 
liament  received  the  fan£}ion  of  the  court  of  King's  Ben(;h  ;  and 
in  the  cafe  of  Millar  and  Taylor^  before  aUuded  to,  both  the 
ri|^ts,  as  well  that  refpe£ling  ads  of  parliament  as  that  refped-* 
ing  books  of  divine  fcrvice^i  were  fully  acknowledged.    The  pri- 
vilege of  the  patentee  has  in  izQt  been*  always  executed  with  the 
excuifion  of  all  other  printers :  it  is  therefore,  in  confideration  of 
law,  a  monopoly  %  but  it  is  a  monopoly  fupported  by  long  ufage, 
Md  Handing  upon  very  fpecial  grounds  of  neceflky  and  publick 
utility)  for  it  is  of  manifeft  publick  utility  to  place  in  proper 
\»DM  tbft  right  of  fiicb  pubticatioD,  as  well  upoik  account  of  the  *" 
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accd&rDr  rcqniics,  as  hrranfc  tfac  exdafire  r^jax  of  doing  or 
jfTMn''"  ig  20  J  aAs  in  wbSch  the  pohfick  is  intrrcfted  implies  aa 
otK^abon  to  cxcrciic  that  right  in  (nch  manner  as  to  anfwcr  the 
porpoCes  for  which  it  was  giren;  and,  confcqorntlfy  the  li^it 
DOW  in  ipeftioo  impofes  npon  the  crown  an  oUigatiofi  to  pnhlifli 
2Dd  diipcife  as  many  hooks  of  diTine  fcnrice  as  the  iotricft  of 
icIigioQ  and  tfac  demands  of  the  pnhlick  rcqoiic.  It  a|^ieais»  then, 
that  the  i^ht  cbimrd  by  the  plaintifis,  under  die  grant  to  JJm 
Bjjkett^  B  ftwnded  in  poblick  coorcnience,  is  fnppoited  by  Jong 
s^igBy  and  chat  it  has  been  acknowledged  bj  the  nnanimoas  opi* 
Xiioa  of  aH  the  Jndges.  Under  fnch  circomftanceSy  we  think  it 
is  mit  now  to  be  coofidered  as  a  donbcfnl  rig^t.  If  it  is  not  doubts 
fbly  the  praJntiS  are  ectitkd  to  the  account  which  is  prajFcd  ;  and 
winch  the  cooit  maft  acoordinglj  decree.  It  is  a  matter  of  fbnn 
to  cSrefi  the  ooctinTiancc  of  the  iojundion ;  for  in  a  cafe  of  this 
kind  theie  is  an  end  of  all  the  effcAsof  it ;  the  defendant,  there* 
fore,  muft  be  «lecrced  to  account  according  to  the  prayer  of  the 
bLll ;  and  as  the  defendant  has  by  thus  pnnting  the  books  6i  di- 
visc  ferrice  inradcd  the  rights  which  the  plaintiffs  and  the  king's 
patentees  haire  been  h>og  in  the  unintemipted  pofleffion  of,  the 
accoant  mnft  be  with  cofts.3 
s  IbA.  744*  Hdc  it  may  be  proper  to  take  notice  of  the  a£U  of  parliament 
vel^rire  to  this  matter,  and  the  rather  as  they  have  been  urged  as 
aiguMients  for  the  king's  prcrogatire  in  thefe  concerns.  The  firft 
•  Utaakak  ftatnte  is  that  of  25  H.  8.  c.  15.*,  which  exprefsly  provides  in 
kf  tm  G.  s.  cafes  of  books,  that  the  Lord  ChanccUour,  Loid  Treafurer,  or 
c  3«.  1 3.  2ny  of  the  Chief  JuiUces,  may  fet  and  limit  the  prices  as  ^ell  of 
books  as  of  Inndiiig. 

In  die  ftatute  21  Jac.  i.  r.  3.  (/  10.)  againft  illegal  and  nufehie* 

TOQS  monopolies,  it  is  particularly  declarni,  that  this  ftatute  {hould 

not  extend  to,  or  any  ways  impeach  patents  for  foie  printing  thcU'* 

tpfore  made  or  then  after  to  be  made. 

IM.  %  57  .      The  ftatute  14  Car.  2.  (npw  expired)  recites,  that  printing  is 

s  sko«.       2  matter  of  publick  care,  and  every  where  countenances  the  fole 

fBr  r&:s       privilege  of  printing,  and  feems  to  be  founded  on  the  king's  prero- 

ibAire  gative ;  but  was  a  bard  law,  and  injurious  to  the  liberty  of  the 

(•Vvi  ex-   fubjcft,  in  rcftraining  the  number  of  prefles,  licenfing  books»  and 

pnreu  m^      impofing  penalties  and  forfeitures. 
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^«tf  enadcd,  tbat  no  private  perlbo  wLatibever  fboutd  priaC  or  caafe  to  be  printed  any  boojc  or  pampbku 
vaku  cbe  iuut  (kooM  be  fiilt  cctereii  in  che  bcok  of  the  Rr^it^rar  of  the  Company  of  Sta^ioncn 
\x  LoDOon  $  eicept  n£b  of-  pariianicnc,  procbinadcns,  and  fucb  other  books  and  papers  as  iioald  be 
apcotsK^  to  be  princfid  by  virtue  of  the  Jud^*s  fign  macoal,  or  under  the  haad  of  one  of  the  Sectetariet 
^'  5«»»e  ;  and  Iinle6  the  fanie  ftoold  be  firft  licenfed  by  the  leveral  perfons  tberein  dire^Ud  $  that  is  to 
ivt,  all  bocks  concemtof:  the  common .  lav  were  to  be  ptiatcd  by  the  aibwaocc  of  the  Lord  Cbancenofy 
the' Lords  Chkf  )uttke«  and  Lord  Chkf.  Baron,  or  one  of  them ;  of  bitory  conoeniing  the  llate  of 


^ff  art  wfc-.-w-'.— »  -^ »  --  -  --,        -, -rr 

j^p(^;v^y;  or»  in.the  nm^orfitieSy  by  the  ChanceUoar,  or  Vice-CbanceUoor  tberc^  prorided  that 
the  w^  ChanceUoon  or  ViccChancelloars  ibodd  not  meddk  dtbcr  with  books  of  f<«Mf»«tt  hnr^  or 
^gMi  of  ft«(e  or  gotemmenty  mr  any  book  the  right  of  printmg  which  foldy  and  properly  belong^  to 
^^^  "  '  r  pcrfefi.  And  the  printers  were  to  fet  their  namcsy  and  decjaie  the  iiaiK  of  (he  anthor  if 
t  thcie  was  a  proii&s  that  aoUuag  tbcicm  Ibottld  exttad  \fi  infiimcaDy  the  jiift  r^ts  md 

fiifikm 
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privileges  df  dtfaer  of  the  fiud  UoiTerfitiet,  touching  the  licen5ng  or  prladng  of  books  therdo }  aot 
ifaoiild  atend  to  prejudice  the  juft  lights  and  privileges  gmnted  by  the  Juiig>  or  any  of  his  royal  prcd^ 
ceOcrsy  to  any  pcrfon  or  perfoni  under  the  gieac  feal  or  otherwi/e^  but  that  they  might  acrcilb  twch 
fights  and  privileges  according  to  their  refpedive  graou.] 


By  the  8  yf/r«.  c.  19.  «'Thc  author  of  any  book  not  yet  printed,  («)  It 
*'  and  his  affigns,  (hall  have  the  fole  liberty  of  printing  it  for  four-  fy^J^^ 
**  teen  years,  to  commence  from  the  day  of  publifliing  thereof  j  fbranaaioil 
^  and  (a)  if  any  perfon  within  thefaid  time  (hall  print,  reprint,  or  ^tcoouna^ 
*'  import  any  fuch  book  without  the  confent  of  the  proprietor  in  J^^^  ^J^ 
•*  writing  figned  in  the  prefcnce  of  twp  credible  witnefles,  or  tiontoa** 
^*  (hall  knowingly  publi(h  it  without  fuch  confent,  the  offender  ^^  of 
**  (ball  forfeit  the  books  and  (beets  to  the  proprietor,  who  (hall  ^trti^? 
**  forthwith  damaik  and  make  them  wafle  paper,  and  (hall  forfeit  entitk  tls 
«  I  i  for  every  (heet  found  in  his  cuftcnly,  either  printed  or  l>«ty  *>  *• 
**  printing,  one  moiety  to  the  crown,  the  other  to  him  who  will  JJ^'2[,|i 
*'  fue  in  any  court  at  Wejhninjia'!*  the  terma  of  ^ 

the  aft  « to  regifleriog  the  book  in  the  Stationers*  Company,  &€.  muft  be  complied  with*      [For  tht 
fioperty  dG<»  not  veA  before  the  book  is  rcgiftered.    2  Atk.  95.     See  alio  ftat.  15  G.  g.  c.  54.  ^6.] 

[And  the  a£i;  further  dire£ts,  that,  if  at  the  end  of  that  termj 
the  author  himfelf  be  ftiil  living,  the  right  (hall  then  return  to  him 
for  another  terra  of  the  fame  duration.] 

[It  waa  determined  by  the  court  of  King's  Bench  in  the  great  4  Bmr, 
pJc  of  Millar  v.  Taylor^  TaUs^  J.  diJfenU  that  an  excluOvc  right  in  *^5* 
authors  exifted  by  the  common  law.     But  afterwards  in  the  cafe 
of  Donald/on  v.  Beckett  before  the  Houfe  of  Lords,  which  was 
finally  determined  12th  February  1774,  it  was  holden,  that  no 
copy-right  fubfifts  in  authors  after  the  expiration  of  the  feveral 
terms  created  by  the  above  ftatute  of  Queen  Antfi.  In  confequence 
of  this  dccifion   an  zGt   was  pafled  in  the  following  year  for  St>*<  '5  <!• 
enabling  the  two  Univerfities  in  England^  the  four  Univerfities  in  ^'  *'  ^ 
Scotland^  and  the  Colleges  of  £aton,  Wefiminller^  and  Wincbifier 
to  hold  in  perpetuity  their  copy-right  in  books  given  or  bequeath* 
cd   to   them   by  authors,    or  their  reprefentatives,  upon  truft 
that  the  profits  arifing  from  the  printing  or  re»printing  of  fuch 
books,  (hall  be  applied  as  a  fund  for  the  advancement  of  learnings 
and  other  beneficial  purpofes  of  education. 

Although  a  plaintiff  (hould  eftablUh  his  right  only  as  to  ^part  CaratB«» 
of  a  work,  yet  the  court  of  Chancery  will  grant  an  injun£Hon  to  ^^^ 
rcftrain  the  publication  of  fuch  part.    If  an  author  has  fold  all  hh  Rep!  s^ 
intereft  in  the  copy-right^  he  has  no  reijulting  right  at  the  end  of  the  Uidi 
firft  foiuteen  years,  as  againft  his  own  affignee,  and  will  be  in« 
joined  from  re-publifliing. 

If  there  are  feveral  invafions  of  a  copy  -right  by  different  perfons,  "^  ▼• 
the  proprietor  cannot  join  them  all  in  one  bill,  but  muft  file  (epa-  ^'!g^^ 
fate  bills  againft  each. 

^tf  ^ther  on  this  pointy  tit.  '^InjuiiAionj*'  toI.  3.  651.3 

3.  or 


IPrerogatttte. 

z.  Of  tbr  CoBfinidkNn  of  the  Sling's  Grants  and  iJetters  Patent^ 
s  to  tbdr  besDg  good  or  Toid  j  and  herein,  of  the  Bang's  being 
dcccivcaLn  Ms  Onnt* 

As  t&c  ki^^  {Wits  proceed  chiefly  from  his  own  bounty,  and 
_  Us  btSos  patent  aore  icoards  of  a  high  nature,  they  ought  to  con- 

^  Ok  til  t&m  tbr  vtmoft  tmh  and  certainty,  and  have  in  all  tim^  been 
^^  >^  4:uufc<tJ  wataA  Ixvoitrably  for  the  king  {a)  contrary  to  thegranti 
s'c^^ti^  o£  QHHMMS  pcrlbfis ;  and  accordingly  in  a  great  variety  of  cafes 
if^  t^  ve  Sad  inccitaiiity,  mifrecitalsj  ralfe  fuggeftions,  and  all  fudi 
|!^^^'  ^  "^^'f^^^^  as  Acv  tbat  the  king  was  deceived  in  his  grant,  held  fuch 
ll^ii^       mfiMS  as  have  heen  fufficient  to  vitiate  the  grants. 

^t^  3i««tfiii^  ly  «i<  tiM  c^  adnc«  of  ptrfUnient,  is  tn  that  iitisation,  in  tefpe£(  of  wBlcfk  he  li'n- 

9i  tk(t  U«r^  md  cMi  U  confideied  to  be  deceifed  in  his  grant  ?    s  H.  BL  500.] 

li  a  osatter  therefore  in  which  fuch  great  exa£knefs  has  been 
k  my  be  neceflary  in  the  firft  place  to  lay  down  the 


fbitowwgraerjl  rules: 
FidL  That  in 


^  <  >&o^  Iitft»  That  in  the  conftruftion  of  letters  patent  ererr  falfe  re- 
r^it.  v«o^  cifcilkia  ^aitxnaterial  will  not  vitiate  the  grant,  if  the  king's  iiir 
V^<h.\h4ix  tfiaa  fiificiently  appears ;  this  was  fo  held  in  the  cafe  of  (^)  Tie 
Sk»».  %xt.  j[^  32|j[  -S^/i^  rf  Cbefler^  where  the  grant  was  made  to  a  perfoo 
^^^  as  a  kntght»  who  in  truth  was  no  knight ;  and  though  the  gram 

»^  ^  C«  was  hcKi  void  far  this  reafou  in  B.  R.  yet  the  judgment  was  rs- 

^nnrtcd  in  parliament. 
V  '4  Mo4»       Secondly,  That  if  the  king  is  not  deceived  by  the  fidfe  fug* 

v%iiv  usK  J^*'^^ii^  ^  ^  P^^Ji  ^^^  ^^h  ""ftaken  by  his  own  furmifes,  tKs 
K>*«wk  t  ^^  wtH  tv>t  vitiate  his  grant ;  and  fo  was  the  refolution  in  the  cafe  of 

4^s>«  ^«4»  Ink  R4y«k  50.  S.  C. 

{S\  KV^5.      Thtrdlyi  Tliat  though  the  king  miftakes  either  in  matter  of  law 

It'  ^  4ie"  ^  ^^*  y^^  ^  ^^  **  "°^  ^"y  ?^^  ^^  ^^^  confidcration  of  the  grant, 

i^TVili;^  it  will  not  vitiate  it;  and  fo  is(</)Lord  CbanJo/s  cafe^  whim' was 

Kg  kKii4  thus :  /fmnr  Vn.  granted  to  Lord  Cbanibs  a  manor  in  tail,  and  die 

•*^^  *[J**  fame  ku>g  oy  other  letters  patent  reciting  the  former  grant,  and 

vvuuU9f4-  that  the  faid  Lord  Chandos  had  furrendered  the  fame  to  be  cancel 

i4v%  H9^  led,  and  that  the  fame  had  been  cancelled^^by  reafon  whereof  the 

a^uTIir  '^^'^S  ^^  ^^^  ^'  feifed  in  fee,  did  grant  the  faid  manor  to  hniband 

vo4aM»t4«  and  wife,  and  to  the  heirs  of  the  huiband,  ^c.    Now,  thoi^  by 

«MA  Wa»t  •  ii^e  furrender  of  the  firil  letters  patent,  the  eftate-tail  was  not  de« 
lalS^Kil^i  termincd ;  and  fo  the  king  not  feifed  of  the  manor  in  fee  as  he  le- 

liu  iil>viiA(#  cited  he  was  in  the  fecond  grants  for  he  had  only  a  reverfion  in 

4uu^s4  («  f^  expeAant  upon  the  determination  of  the  eftate-tail  \  yet  the 

Vv4ar»"v,  cUufe,  viz*  by  viriue  njohereof  we  are  fafid  infee^  being  what  the 

«-    Ai  1^0*  king  Colle£led  to  be  the  confequence  of  the  furrender,  and  not  at 

lki«y  K*  ^«^  ^11  owing  to  the  mifinformation  of  the  pj^rty,  either  as  to  the  en* 

\'^.lxMy\  *  tail  or  furrender,  the  miftakc  which  he  made  being  no  pait  oTibt 

«^uMv4)  M  confideration^  the  grant  was  held  good« 

J\^iU  «^*vk^4  ^kl  fMnt}    Vut  not  in  a  coBfideration  perfooal  cxecatedL    Picciii.  }}>.     Far  Ibit 

^^*^M»t  s '»  V' A  S  vo.  93.    Jcnk.  304*     10  Co.  67.  but  in  5  Co.  94.  Bfiwick^a  ait,  it  It  Aid  fi» 

» tvS^  thit  tf  ^«  io^ii4cntl<m  wtudb^  is  iv  t^e  beaoGU  of  the  U^%9  be  it  tmr^mrj  «  <«« 

cstcd^ 


^Qted,  orbtltof  racordorfl(Ot«fKc«(d,  if  it  te  not  tiue  or  Ml  tnilf  petfofmiQy  w  If  wof  fntjmUm 
may  arife  to  the  king,  by  reatei  ol  tht  non.ptHwmancc  thereof,  the  letters  patent  aic  ««iid»  ^««ir 
Moor,  393.    Hoh«aii.       LcoB.a4S.    Plow.  454.    Skin.  663.    LMit^3.76.    Dyer9  25t. 

Fonrtfaly,  That  the  words  ex  certifcimti/lJs^merovuhi^xniht  Bro.l>ttaip 


ling's  charters  wd  letters  patent,  do  occafion  them  |o  be  CalEcn  in  pi^^' ,. 
the  moft  benign  and  liberal  Ccntc,  according  to  the  intent  of  the  6  Co.'  si*  * 
king  exprefled  in  his  grant.  7  Co.  14* 

But,  where  the  king  in  his  gtant  recites  a  thhig  #hj€h  la  failed  that  Ihall  nc^  make  the  patent^ 
good,  alchoogh  the  words  be  ex  certJJiientla  Of  miro  mtu*    XQ  Co.  1 1»*    3  Leon.  249.    Flow*  502* 
3  Co.  4.     9avn,5.  37.     Dyer,  300.     4  Salk.  561. 

Fifthly,  That  though  in  fome  cales,  general  words  of  a  grant  may  So  held  ia 
be  qualified  by  the  recital,  yet  if  the  king's  intent  is  plainly  ex-  ^  Sm^ 
prefled  in  the  granting  part,  it  Oiall  enure  according  to  that,  and  is  Biihop  of 
not  to  be  reftrained  by  the  recitsd^    Cheftcr,whtch  is  gioonded  on  hfpfXh  oUe,  10  Co.i  ia» 

In  a  jt4an  hf^£t^  it  was  found  by  a  fpeclal  verdid,  that  King  ^^V^^ 
H.  Vin«  was  fetfed  in  fee  of  the  manor  of  Leybum  in  Kint%  to  whi<£  \  ^eb.'^^ 
the  advowibn  of  the  <?hurch  of  Leybum  is  appendant  (which  manor  The  fCinf' 
came  to  the  l^ng  by  the  diflblution  of  monafteries,  having  been  T*  ^^** 
.  part  of  the  pofleffions  of  the  abbot  of  Gray  Churcb)^  and  that  he  ^^ 
granted  the  manor  to  the  arcbbifhop  of  Canterbury  and  his  fuccef- 
lot%,  favtng  the  advowfon ;  afterwards  the  archbifliop  regranted 
the  manor  and  the  advowfon  to  the  king,  his  heirs,  and  fucceflbrs  ; 
after  which  the  king  grants  the  manor  with  the  appurtenances, 
and  this  sidvowfon  gaming  it  in  particular)  which  lately  did  belong 
to  the  arclilMfliop  ^Canterbury  and  to  the  abbot  of  Gray  Church f 
togedier  with  all  privileges^  profits,  commodities,  (5V.,  in  as  ample 
manner  as  they  came  to  the  king's  hands  by  the  grant  of  the  arch- 
bifliop, or  by  colour  or  pretence  of  apy  graQt  from  the  archbifliop, 
or  by  fiirrender  of  the  late  abbot  of  Gray  Churchy  or  as  amply  as 
tfaey  are  now  or  at  any  time  were  in  our  hands,  to  Sir  Edward 
North  and  his  heirs ;  and  the  queftion  was.  Whether  by  this  grant 
the  advowfon  did  pafs  i  and  adjudged  that  it  did ;  for  though  here 
was  a  falfity  or  mifrecital,  the  advowfon  never  having  been  in  the 
hands  of  the  archbifliop,  vet  that  not  being  material,  as  the  king 
could  not  be  faid  to  be  oeceived,  having  granted  the  advowfon 
cxprefsly  by  name,  it  was  adjudged  utfupra. 

In  the  argument  of  the  above  cafe,  the  following  points  were 
laid  down  as  fupported  by  the  authorities  in  the  margin  ; 

1.  Where  a  particular  certainty  proceeds,  itfliaUnotbc  de-^«-®»- 
ftroyed  by  an  inoertainty  or  a  mifta]^  coming  after.  ^Ji^^  ^^^ 

3  Leon.  161.    And.  14S.    zGo^b.  423*    Markhacn^s  cafe*     so  Co*    Legates  cafis^ 

2.  That  ther^  is  a  difFerence  when  the  king  miftakes  his  title  to  >iB.  4.49* 
|he  prejudice  oJF  his  tenure  or  profit,  and  when  he  is  midaken  only  }\  "|  J' J^* 
in  fcmie  defcription  cdF  his  grant,  which  is  but  fupplemental,  and  9  e.  4.  ti,' 
not  material  nor  ifluable.  i^.  Lane,  m.  a  Co.  54, 

.     3.  That  diflinQ  words  of  rehtioQ  in  the  lying's  grant  are  good  ^"^*  4- 
^  ^fs  away  any  thing,  ^  Cq,  :»4.   iq  C0.4.  WhiKc* 

4.  That 


fevdtt 


^1     n 


»■  ■ 


rrfbi  3t  t&e  porfixnge  of 

zrs    r  Z3e  jinhanii,  by  deed  datci 

,  daasd  Ac  2ift 

ni  ^exn  and  die  heiisof 

2e  .iijifi  ^x:^v  following,  the 

c  was  ao|ed^,  that  the  king 

oa&d  hj  the  deed 

nad;   k«t  nocwitb- 

rta  icoek  is  c&d,  tlul 


-r     jri  ..:-.    trc   c  ^ezKicsi  xs  fucJL  bcfioR  cnxollcdy  JTt 

■ium.-  '  "^  vEns  ioae  iw  jinu  cr  if  he  recites  diat  a 

^ir    J  ^a^  ^    t'.j?i.a;»  ^voia  *n  zxmtk  k  vas  his  inlicrk« 

rr   «ul  ^oc  ^.smC.  on  c'aac;   cj^Uy  if  dicy  arc  dkc  fur* 


^  •»  .  &  .vsaxi  .  .r^  a:  2  r'eit  vafle  in  the  panifli  of  CH^ 
«  ^  ^^^  ~  -^  it:%fr  -  X  vKa-Hznd  ia  dfee  Cud  wafle  ttt  the 
'^^        i—  .    ji    -.T"'  *  •  ^  - jnHBi»  •  Lchuitt  aaj  ccrtamtj)  name  #r 

^      .  .  -     _-.     -:r«=r-:i  z^mted  she  ted  wafte  to  /f.     Aiid(  k    | 
-    ^^^  ^•^•.     ^  r  ^  ird  ^raac  vas  votd»  not  only  agaioft  the 

;  and  {a)  that 

^■.•^      ^  .•    lA     ^ 


ao: 


pcifbn,  be  made  good  b j  any 


dt  Dale,  «r  cmttei  dedmfa£^ 
fr^mrja  are  irf  the  true  yeariy 

iie  tme  of  th»  grant  there  was  a  farm  in 

^  ^  „>   i  _"irf  n  rr^  andcr  a  yearly  rent ;  and  though  the 

^..  -   T*     ^i*.*-*  ^am^  ;kc.  rcfcr  only  to  tithes  of  that  yearly 

U.U    c  s::^^  ^  che  kin^  tntmded  to  pads  no  more,  y^ 

*  "*"   ^  ^  geaendly,  k  was  adjudgcdj^ 


\  \.  .^  :i  -att  3DB  ttfdd  pais,  though  it  made  it  more 

il^  fmmmrium  fuum^  fivf  Mam  Ulmm 
,     c  ^  -^  * •  *«-  if  fcc  had  a  manor  and  no  roAorfi, 


^^      -  ;.-"^^ 


I 


^^,^.  -•  an:  3tf  lecrofT*  or  a  manor  or  a  rc£lory  impro- 

-      '     ■    \.      ^  ^  :.ci!  !x  had  ihiil  paft,  becaufe  k  was  the  eficA 

^  *^  *"     '  "    *  /^^   "*jint  at  :2::J  cafe  a  rule  was  laid  down,  wa.  that  {b)  if 

\^\  .  ^  "  /  1-.J..  {rrr '3c  ttiLm  to  two  intents,  one  of  which  may  be 

^  "  ",    ^:<  «2c:cr  see.  k  flaU  be  conftrued  to  fuch  intent  that 

xtaQjCxuies 
thercuif  it 


•-v  w  •<  r^^  * 


>  -"'  "'^  '  —  of  tlie  certaintj  |o  which  it  ichtei* 


It  So, 
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So,  a  grant  of  a  ttiaubrj  habend.  to  the  grantee  and  KU  heirs  aJeo  '<>  9°-  H* 
^me  £5*  integri,  as  it  came   to  the  hands  of  the  king  by  the  ^|**** 
attainder  of  J*  S.  or  as  is  contained  in  fuch  letters  patent,  or  the 
like,  is  good  according  to  the  rule,  id  certum  eft  quod  ceitum  reddi 
potej. 

King  Ed.  VL  being  feifed  of  the  manor  of  Cleobtry^  then  late  ^l^t  3*** . 
pared  of  the  pofTeflions  of  the  late  Earl  of  March^  whereof  a  great  ^g*  ^*xhe 
wood  was  parcel,  grants  this  wood  to  the  Lord  Paget  in  fee ;  from  Quegn  ▼. 
the  Lord  Paget  it  came  to  the  Lord  Seymour j  and  by  his  attainder.  ThornioB. 
it  returned  to  Ed*  VL  again  i  from  Ed,  VL  the  manor  and  wood 
ome  again  to  Queen  Mary^  and  from  her  to  Queen  EUxabetb^ 
who  grants  to  theEarl  of  Leicejler  this  manor,  nuper  parcelL  pojfef* 
Jwnum  nuper  comiiis  Marchix,  et  omnia  aP  ter*  hof^   £5*  h^eredita* 
meata  manerioprad'  fpeBanf^  vel  ut  pars^  parceWfive  membrum  inde 
antehac  babitOy  cogniiajive  reputata  exiften*;  and  it  was  adjudged  that 
thefe  woods  did  pafs. 

Sir  Francis  Fortefcue  being  feifed  of  a  manor,  grants  the  fame  Poitexf.4i». 
to  the  Earl  of  Deriigh  except  fuch  lands  as  were  then  held  for  life  ^^^'^^' 
by  copy  5  afterwards  the  inheritance  of  this  copyhold  was  granted  Browae. 
to  the  Earl  of  Denbigh,  and  then  the  copyholder  dies,  and  the 
Earl  grants  by  copy  again,  and  afterwards  forfeited  all  to  the  king, 
who  grafited  the  manor  and  every  part  and  parcel  thereof,  or  that 
is  reputed  parcel  thereof,  to  the  Earl  of  Clarendon ;  and  the  quef- 
tion  was,  Whether  this  copyhold,  having  been  thus  fevered,  pafied 
by  the  words  reputed  parcel ^  or  not?  and  adjudged  that  it  did. 

If  the  king  grants  to  J.  S.  lands  and  the  mines  therein  con-  Plow.  j^C  * 
.toned,  and  royal  mines  are  foAmd  in  them*  they  (hall  not  pafs ;  (^)  Minos 
pfor  the  king's  grant  Ihall  not  be  taken  to  {a)  a  double  intent ;  and  amcrJe- 
the  moft  obvious  intent  is,  that  they  (hould  only  pafs  the  common  meou  royil, 
mines  that  are  grantablc  to  a  common  perfon.  r^*^*la*'fliaU 

not  pafs  by  general  wotds,  of  alt  mines,  amercements,  and  efch^ats.    Dav.  17.  57. 

So,  a  grant  of  bonafehuum^  &c.  will  not  pafs^the  goods  of  one  SH.4.  ». 
who  (lands  mute  and  will  not  plead.  Raym.  441, 

ctted,  ^  vide  Kd.  Rep.  399.     12  Co.  75.     Jenk.  325.     2  Rol.  Abr.  .194.    Owen,  155.    Sand.  275. 
VttL  1%,    Sid.  14a.     2  Mod.  107. 

[The  king  granted  to  a  ranger  of  a  forefl  all  manner  of  wood  Attomcy- 
Uown  or  thrown  down  by  the  wind^  and  all  dead  woody  and  the  boughs  Lorf^Sra^' 
and  branches  of  trees  and  wood  in  theforejl^  cut  ffff  or  thrown  down^  well,  Anik« 
and  boufe^hote  and  Jire^bote^  for   himfelf  and   the   forefters   and  59*- 
keepers.     It  was  adjudged,  that  under  thefe  words,  branches  cut 
from  trees  felled  for  his  Majefty's  ufe  did  not  pafs.] 

By  the  ftatutc  of  f]  E.  2.  (Jlat.  i.)  de  Prarogativd  Regisy  the  "Co.  e^. 
kiif^s  gift  or  grant  of  land,   manors,  cum  pertinentiisy  conveyeth 
not  knight's  fees,  advowfons,  or  dowers,  without  exprcfs  words, 
dioctgh  It  be  otherwife  in  cafe  of  a  common  perfon, 

Bilt,  if  a  manor  with  an  advowfon  appendant  be  in  the  hands  J°^*':  ^^' 
c€  the  kiiag  by  «fcheat  or  by  purchafe,  and  he  at  this  day  give  it     ^*'  *^'' 
■•  emmfy  as  J.  S.  held  it  before  it  came  into  our  hands  by  way 
of  tfcheati  or  as  J.  S.  heW  who  aifeoffcd  us,  in  fuch  cafe  the 

advowfon 


^  PtttogiBittM. 


m&  mitbtmt  faying  in  the  charter  mm  fio£s  \i 
becauie  the  law  in  fuch  cafe  intends^  that  the  Unj 

apprife^of  his  i%^ 

So^  if  the  kii^  grants  aclejiam^  the  adrowfon  pafles,  the  {a)  in- 

prcdfe  words>  being  to  be  regarded  in  the  king's 

A  gnat  of  ftewiiJlhip  of  leveral  manors  by  namc^  without 

mtiiwing  m  what  ooontj,  has  been  held  good^  though  uncer- 

m  \  Botwithftanding  it  was  obJeAed  that  the  king  ma j  har^ 

OMCs  tf  the  £uiie  name,  and  no  iflue  can  be  taken  which 

die  long  intended  to  pafs^. 

as  the  plJitfif  dM  is  ifac  firl  of  Shrevribury*!  cafe,  ird  if  tbe  otber  petf 

8MK  t:&i  at  the  tfuCt  dhe  circumftantcs  (mendooed  by  the  court)  msy  be  giwa  a 


^^45*         Scs  >  grant  to  the  Earl  of  Rutland^  a  tempore pUtut  ittoAs^  when 
'^^  in  truth  he  was  of  age  long  befoinei  was  adjudged  a  good  patent, 
hecanfe  it  was  the  intent  of  the  king  that  it  fliould  <:ommence 
from  that  tiaae ;  and  if  that  could  not  be^  then  for  the  time  to 


he  kuig»  being  tenant  in  tail  or  for  lifei  g^nts  Mum  fiatum 

J ,  nothing  pafles. 

4>         Soi»  if  the  kmgt  being  (eifed  m  fee,  grants  the  lands  or  a  rtnt» 

]|^  V^.^    and  fimits  no  particular  efUte  in  the  gift^  the  grant  is  void,  and 

Qi.  4^^^    die  patentee  has  no  freehold  either  for  his  own  life  or  for  the  life 

of  the  king,  nor  efen  an  eftate  at  will  \  becaufe  mo(E  grants  prcK  J 

otcding  from  the  application  of  the  fubjed,  thejr  ought  to  know  i 

what  ihcT  afk  \  and  if  that  do  not  appear,  nothing  HtSSi  pais  from 

dbe  king  by  reafon  of  the  incertainty. 

C^  liu  %n      So»  it  lands  are  given  by  the  (cing^s  letters  patent  to  a  man  and 

^  ^*^'      his  heirs  male,  thb  is  void,  for  there  caii  be  no  inch  tenure  \  and 

i'c^^a      thetefoie  the  king  is  deceived  in  his  grant  *. 

^  ..Hi*vi«»«tar«»  (-u«6i  by  the  Jutigto  a  maa  lot  rew^d  of  uHrice,  as  the  fame  Ss  defccndiVlc  to  ibc 
^^  m^hi  t-ctt^  or  ^loUaitnl.    Co.  Lit.  %^*  a* 


*H*      So»  if  the  kbg  poflfeiTcd  of  i  ehattel  inteiell  grants  it  in  £ee, 
this  is  void. 


3*  Where  the  Emg^s  Grantee  fliall  partake  of  his  ]^rerogative* 


C^>^<« ««  A  cisifc  in  oBkn  mav  he  ai&ghed  to  the  king,  as  alfo  granted  or 

94  N  It  «*   ndigncd  by  hito  1  and  in  this  latter  cafe,  tlie  grantee  may  either 
Kv  \^  i»^%  Cue  in  his  own  or  in  the  kiiFg'ft  name.  But  it  is  {h)  (aid  to  be  moft 
V  '^  ^  ^'       uAial  to  fue  in  the  kixig's  narne^  in  order  to  take  advantage  of  his  , 
4Vv4.  »xi,  prerogative. 

\s>«x  ^^«  %  S.  attainted  of  treafon^  and  being  poflefled  of  certain  oUi^ 
^'^  *'  .  cations  which  became  forfeited,  the  lung  granted  them  to  the 
» i\.^  ^il*  wife  (0  without  any  words  enabling  her  to  Aie  for  them  in  her 
^.^4.  own  name )  and  fiie  having  fued  in  her  own  name,  it  was  heU, 
^ '  "^^    tlul  Ihe  well  might  >  for  the  law  allowing  the  grant  good^  gives 

by 


Vy  implication  the  grantee  the  neceflary  means  of  attaining  the 
benefit  of  it. 

So,  where  ?.  S.  in  an  a£lion  on  the  cafe  recOTered  4000  A  da-  ^ro.  jac* 
mages,  and  auerwards  became  outlawed  in  a  perfonal  a£lion ;  and  tj^'i^jo^ 
the  king  having  granted  this  4000  L  it  was  held,  that  the  grantee  t.  Twine. 
may  levy  this  debt  by  a£iion  in  his  own  name,  or  by  extent  in  the  ^*^'  '33- 
king's  name  ;  though  he  has  no  words  in  his  grant  to  fue  it  in  ^^  L.    * 
the  king's  name,  as  is  ufual  in  fuch  cafe ;  but  in  this  cafe  an  Bro.  DlflaiC 
{a)  aifignment  by  the  king's  patentee  was  held  void.  ^5* 

If  the  king  enters  without  title,  or  feizes  lands  by  a  void  or  (j^)  '^,^ 
infuffident  office,  he  is  no  diffcifor :  but  f/),  if  the  king  by  let-  p,*ent«f  * 
ters  patent  grants  lands  fo  feized,  and  the  patentee  enters,  he  is  a  ihaii  not 
diffeUor  ;  becaufe  he  has  time  to  inquire  into  the  legality  of  his  ^^  a<|7«n- 


dtle^  which  the  king  is  fuppofed  to  want  leifure  for.  maxim 


tage 

maxi 
muUnm  temfus  ccturrit  regi,     Poph.  26* 


The  king  may  diftrain  for  his  rent-fcrvice  in  any  lands  of  his  Bro,  Prerc^. 
tenant :  fo,  if  he  hath  a  rent-charge  ifluing  out  of  ceruin  lands, 
he  may  diftrain  in  any  other  lands  of  the  party }  but  his  grantee 
cannot  do  fo. 

Originally  all  wrecks  were  in  the  crown,  and  the  king  has  a  6  Mod.  149. 
right  to  a  way  over  any  man's  ground  for  his  wreck  ;  and  the  fame 
pmilege  goes  to  the  grantee  thereof* 


^xiUltQt. 


PRIVILEGE  is  an  exemption  from  fome  duty,  burden,  of 
attendance,  with  which  certain  perfons  are  indulged,  from  a 
fuppofition  of  law,  that  the  ftations  they  fill,  or  the  offices  they  are 
engaged  in,  are  fuch  as  require  all  their  time  and  care ;  and  that 
therefore  without  this  indulgence  it  would  be  impraAicable  to 
execute  fuch  offices  to  that  advantage  which  the  publick  good 
requires. 

Under  this  defcription  we  fhall  confider, 

(A)  The  Duties  and  0£Bces  from  ^hich  certain  Per- 
fons by  reafon  of  their  Privilege  are  exempt. 

(B)  The  particular  Privileges  in  Suits  allowed  Of* 
ficers  and  Attendants  in  the  Courts  of  Juftice :' 
And  herein^ 

t.  Who  are  the  Officers  entitled  to  Privileee. 

a.  Of 


M  1^ 


ji- 


di.  Of  ^  PrirOege  and  ProtefBaa 

Amaimc^  is  neceflarily  vsqnired. 
V  tft  vlat  Qifes  this  Prinle^  is  tokt 
^  Ot  chiiing  and  allowing  Mvilqge  i 

«mA  kt  kt  forth  and  ple^U. 
t.  Ifoir  prinfeged  Perfons  are  to  fae  >■ 
«k  >iViRtlicr  thore  can  be  Prifikgc 


^0)  PtiTUcgc  of  Peers  and  Mcmbcn 

t^  VTho  ai«  the  Perfons  entitled  to  diis 
t«  IWw  ht  this  Privilege  extends  to 


3s  hi  what  Cafes  this  Privilege  is  to  be 
4«  iV  d^  Gommencement  and  Cdntin 
^x  How  Pririlege  is  to  be  claimed  and 
«k  WhAt  Ihall  be  deemed  a  Breaeh  of 
7^  Of  the  Proceedings  in  Courts  b7  and 
titkd  to  Privilege  of  Parliament. 


(A^  The  Duties  and  Offices  from  whidi 
rciions  by  reafon  of  their  PriTilegc  are  ~ 

%  ^i»^  vv-  •f^HK  Vinj'*  fervants  are  privileged  in  fome  cafis  ■ 
^>*  *    th>  u  ncccilary  attendance. 


rripeft  01 


,K»  *        ♦  v"^*    R>^   w*.     •  Show-  S4.   f\.  71—- PrifilqpMr  fro« 


V  \  ^  ^U»»  J^  vv's  >K  -k^  «h*t  ih«  kifif  onnot  gnttt  an  exemption  from 
W  *  ••  -^   v^  '*'*^'*  *  •■•^  ^^fs  *tt  ^hiiul  to  him,  and  diftioa  from  the 
^  !^v...    4V.  w^    ^^  ^  »   loaT^pi/t.    Therefore  where  a  ftatotECM^ 


**  » 


«,    A^   <>  ,^  v^  ^-  V »  iksiNA  •*  «h«r|«  any  peribn  with  hoHe  and  anna  for  the 
-  ^wv    ux     xv^^^»  »*  v^N*  i»M»«ifnaiKt  of  the  militia^  it  was  holden,  that  a 
vNsK^K   y^   • '^^'*N  ♦^H  ^^^»»^t "^It  the  memberi  «  (rom  bearing  or  piwidiag 
•*   w     ..»  V*  *  ^-*  4»*4  W  y*ttM  iMttr»  or  the  fuburbi  or  within  feven  milca  then 

V  4K.»*>s.  *  'v***'  ^i^  v»S*  K*"*  though  hit  eftate  lay  within  i«ten  mika  of 
\  v\.^  s  W>.v.  W  .  xwu  i\»¥>H»  5^  Mod.  la.  But  it  Aould  feem,  that  it  u  compc 
„  .  ,  w4  ..v*.**.  '*v>..  ML^^  H»i^  ^uJed  J  btcattfe  m  the  crown  alonefiea  the  povtrnf  i 

, .^  \ \ ^t  i\>c  (»*^  Sn\sihWi  being  the  king's  minter  ot  mooefcr, 
*'  ^  ^  *^  s\xK\)  M\  aUicrman  of  London^  but  refufing  to  take  the  oath  of 
A'l  Alvlvnujm  was  fined,  and  committed  for  the  fine  bj  die  jn^g* 
\iwut  v4'  the  court  in  London^  which  appeared  on  the  icnun  to  a 
X  A».-.>  «>^vvv*.  He  alleged  in  B.  R.  that  he  was  an  officer  of  the 
UMua,  iiuxi  thAt,  by  an  ancient  charter  of  privilege  fnoted  fach 
^vt^xs^^,  h«  ought  to  be  exempt ;  and  ofiered  to  plead  this  matter 
In^  (hv  upturn  of  the  baieas  corpus^  as  a  matter  confident  with  him 
k^  \U^  i  but  this  the  court  refufed  fo  admit,  as  he  ua^  hate 

IwWa\I\'\I  it  in  the  court  below :  however,  he  was  direded  to  fet  it 
U'<h  i^t  A  fugKcftion  in  the  crown-office,  which  he  did,  and  ob^ 
t4vus\l  A  writ  of  privilege,  which  at  another  day  he  bfoug^  into 
^^Kvm.  *rhc  recorder  objeded  to  its  being  allowed  ^mfttfae 
ik*»s  u  ut  mivUcgc  of  the  city,  confirmed  by  acls  of  pariiamcnt ;  bot 

the 


lie  cotort  held  it  a  reafonable  privilege^  the  office  bebg  anctent, 
nd  the  attendance  necefiary  elfewhere.  They  faid,  that  if  there 
rerc  not  perfons  fufBcient  befides  to  ferve,  this  might  hpe  been 
hewn,  and  it  would  be  a  good  reafon  to  fufpend  his  privilege  *,  and 
hough  aldermeil  were  not  mentioned  in  the  charter,  yet,  as  fupe- 
ior  and  inferior  officers  were  menti(^ned,  as,  mayor,  {hcrifl> 
fcheator,  collcdtor  of  tenths,  CjTr.,  they  faid  the  middle  were 
Deluded  ;  and  accordingly  he  was  difcharged. 

But,  where  fome  perfons  belonging  to  the  cuftom-houfe,  Lon--  Sid.  171. 
bf,  were  indifled  for  not  keeping  watch  and  ward,. though  they  Theici^'* 
>leaded  a  fpecial  privilege  granted  them  by  the  king  to  exempt  v.  Clark. 
kcm  from  this  duty ;  yet,  as  they  did  not  aver  that  th^re  were 
fufficient  perfons  befides,  the  plea  was  over-ruled. 

The  king  by  his  charter  may  exempt  fome  perfons  from  ferving  Sid.  245. 
>n  juries  if  there  be  enough  befides.    But  fuch  charter  of  .cxemp-  }f^'  ^^^\ 
Uon  does  not  extend  to  the  court  of  Kmg's  Bench,  unlefsparticu-  Keb,  840* 
larly  named ;  nor  to  any  cafe  where  the  king  is  concerned,  unlefs 
it  has  thefe  words,  iicet  tangat  nos.     And  the  (herifF  muft  not 
return  fuch  privilege,  but  the  perfons  who  would  have  the  benefit 
of  it  muft  claim  it. 

A  juror  furmifed  at  the  bar,  that  he  was  tenant  in  ancient  l^.«o7» 
demefne,  and  had  his  charter  in  his  hand,  and  prayed  to  be  ex-  sJoJjbaiis. 
cmpted  from  ferving  on  the  jury;  but  the  court  did  not  regard  nde  tide 
it,  but  caufed  him  to  be  fworn.     It  was  faid  (a),  he  might  have  his  Ancient  De* 
wmedy  againft  the  AerifF;  or,  if  he  had  made  default  and  loft  T^)^0.^ 
iffues,  he  might   (hew  his  charter  in  the  Exchequer   upon  the  nfidt  cio. 
amercement  eftreated,  and  there  he  (hould  be  difcharged.  }^\  '3o- 

'  **  Sid.  243. 

Where  a  peer  is  party,  either  plaintiff  or  defendant,  two  or  more  »  Mod.  \%u 
knights  •muft  be  returned  on  the  jury;  and  it  was  faid,  that  in  ^w,  107I 
Cumierlafid  thttc  was  but  one  freeholder  who  was  a  knight,  befides  pi.  27. 
Sir  Richard  SioU,  a  ferjeant  at  law  ;  and  the  court  were  of  opinion,  •  Sec  24  0. 
that  rather  than  there  fhould  be  a  failure  of  juftice,  a  ferjeant  at  **  *;  '^^ 
H^  ought  to  be  returned  a  juryman ;  for  that  his  privilege  would  challenge  to 
not  extend  to  a  cafe  of  neceffity.  ^«  »"'y>  ^^  ^^^  ^^  *  knight* 

If  a  fworn  (*)  attorney  or  other  officer  of  any  of  the  courts  of  March,  3<i. 
W^Jtminfier-ball  be  chofen  conftable,  he  may  have  a  writ  of  privi-  crTc^V 
kge  for  his  difcharge.  And  it  is  held,  that  fuch  officers  ihall  have  389. 
thk  privilege,  not  only  where  there  is  no  fpecial  cuftom  concern-  ?,^^J..*7^' 
ing  the  eledion  of  conftables,  but  alfo  where  they  are  chofen  by  a  pri^uegc'ii 
particular  cuftom  in  refpcft  of  their  eftates  or  otherwife ;  for  tliat  thought  to 
ftofuoh  cuftom  (hall  be  fuppofed  to  be  more  ancient  than  the  ^^^^^^^ 
^J»g«  of  thpfe  courts,  and  therefore  (hail  give  way  to  them.  at  Uwr* 

%  Hawk.  P.  C.  c.  10.  §  39. 


U«  Court  of  C.  B.  for  G.  a  clerk  under  the  cu/tos  brevwfo,  to  free  lct.  %6$. 
wm  ftom  being  a  foldier.  And  it  is  therein  recited,  that  it  is  the  J^"*"'^*?' 
pritUcge  of  tht  court,  that  oeither  the  attornics  nor  clerks  of  it    "3r«n» »  <»• 
yoi.V.  .    Rr  ihould 


b  w. 


".>  ^ 


c  3  l^iftttege* 

Ihould  be  elc£lcd  to  any  office  without  their  confent^  but  ought  ta 
J      attend  the  fervice  of  the  court. 

..  J.  j6.  the  like  writ  of  privilege* 

.  Gale^  an  attorney  of  B.  R,,  was  ele&ed  one  of  the  twcnty-foor 
"      '    ^    burgeffes  in  the  town  of *— ,  and  becaufe  he  refufed  to  ferns 

!:.  was  fined  ten  pounds :  then  he  procured  a  writ  of  privilege,  which 
he  {hewed  ;  after  which  debt  was  brought  for  the  ten  pounds  ia 
B.  R.,  and  it  was  prayed  after  imparlance  to  {lay  the  a£lioti  againft 
Galff  becaufe  that  after  imparlance  he  could  not  plead  his  privi* 
lege  to  the  a£lion ;  and  Siofie*s  cafe  was  cited,  who  was  ele&ed 
reeve  to  collect  the  rents  of  the  ,lord  at  Harrow  tie  Htl/,  and  was 
difcharged  by  his  writ  of  privilege.  The  court  held,  that  die 
privilege  of  an  attorney  was  a  good  difcharge  in  this  cafe  :  they 
likewife  held,  that  the  writ  of  privilege  had  a  retrofpeft  to  the 
whole,  and  that  being  difcharged  from  the  office,  he  was  difcharged 
from  the  fine  alfo. 

It  feems  to  be  the  better  opinion,  that  if  a  captain  of  the  king's 
guards,  a  gentleman  of  quality,  or  pracliiing  (a)  phyfician,  be 
chofen  conflable  in  a  parith,  where  there  are  perfous  fufficiest  to 
ferve,  and  in  which  there  is  no  fpecial  cu{lom  directing  fuch 
election,  that  every  fuch  perfon  may  be  relieved  or  difcharged  by 
the  court  of  King's  Bench,  which  hath  a  fupreme  and  mandatory 
power  in  cafes  of  this  nature :  but,  in  cafe  of  a  fpecial  cuftooi  in 
refpeft  of  e{late  or  otherwife,  it  hath  been  holden,  that  fuch  per- 

.     fons  are  not  to  be  excufed ;  and  the  rather,  becaufe  they  may 

\     execute  the  office  by  deputy. 

:  •>.  H.  S.  c.  40.     [nut  the  equity  of  this  ad,  it  (hould  feeony  does  not  extend  to  oiLer 
.  uat  mentioned  in  it.    2  Hawlsl  F.  C.  c.  xo.  §  44«] 

-"  By  the  flatute  5  H.  8.  c.6.  furgeous  are  exempt  from  ferviog 
parish  offices. 

By  the  6  W.  3.  r.  4.  **  All  perfons  ufmg  the  art  of  an  apothe- 
*^  cary,  who  fhall  be  brought  up  and  ferve  in  the  faid  art  as  ap» 
"  prentices  feven  years,  {hall  be  exempted  from  the  offices  of 
**  conftablc,  fcavenger,  overfeer  of  the  poor,  and  all  other  parifii, 
"  ward,  and  Icet  offices,  and  from  fcrving  on  juries," 

If  an  alderman  of  London  has  a  houfe  in  the  manor  of  R.  in 
the  county  of  EJfeXy  (in  which  manor  the  lord  has  by  prefcription 
a  teet,)  and  he  as  an  inhabitant  is  chofen  con{lable  there,  yet  be 
r.-.  is  not  compellable  to  ferve;  for  that  as  an  alderman  he  is  bound 
to  be  prcfent  in  the  city  for  the  good  government  thereof  •.—And 
a  writ  was  awarded  to  the  lord  of  the  manor  to  difcharge  him. 

•  077,  Lord  Mansfield  refufed  to  fine  Mr.  Plombe,  returned  as  a  fpecial  juryman  in  a  cale 
^ ..  ulhipi  becaule  at  that  time  he  was  one  of  the  iherifit  of  London. 

One  Pricty  being  high  conftable  for  the  hundred  of  Wanfiead^  was 

'    elcdled  overfeer  of  the  poor  in  the  pari(h  of  St*  Peter  the  Poor 

in  London;  and  upon  producing  the  certificate  of  the  ju&icc^* 

of  the  peace   of  the  county,    and    their   certifying    that   his 

fervice  in  the  office  of  con{lable  was  of  great  ufe  and  importance 

to 


^tMt^t  4i  I 

'to  liis  Majei^y,  he  was  by  the  court  of  B.  R.  difcharged  froiii 
the  office  of  OYcrfeer  till  fuch  time  as  his  office  of  confiable 
expired* 

But,  where  ji.  was  indlfied  for  not  taking  on  him  the  office  of  Vent  344.' 
tngh  conftable,  and  the  queftion  on  a  fpecial  verdift  was,  Whe-  p^^fT'  ^^* 
^cr  a  tenant  in  ancient  demefne  may  be  made  conftable  of  an  The Xing 
Iiundred  which  reaches  further  than  the  demefnes  ?  it  was  ad-  *•  Bettef- 
Judgcd,  that  he  might.  ''*^*- 

Do£lor  Lecy  archdeacon  of  Rochefttr,  having  land^  within  the  Vent.  105* 
level,  was  made  an  expenditor  by  the  commiffiouers  of  feiversi  ^%^?* 
'^irhereupon  he  prayed  his  writ  of  privilege,  which  was  granted  ;  cafe,  and 
for  the  regifter  is,  vir  militans  deo  non  impUcetur fecularibus  negotiisi  Mod.  i8i» 
mnd  the  ancient  law  is  quod  clerici  non  ponaniur  in  offtcta^-^dcrgj*  h ufaid  t^ 
men  are  not  to  ferve  in  the  wars.  reafon  wai, 

l»ccjufe  the  land  was  in  leale^  and  the  teaant>  if  any,  ought  to  do  the  office.  [The  like  point  wa* 
^termined  in  the  vicar  of  Dartford^s  cafe,  2  Str.  1 107.  more  fully  reported  in  AnJr.  353.  under  the 
amne  o^  Chambers*  cafe.  The  court  in  delifeiiog  their  judgtnenc  in  diii  laft  cafe  faid,  that  npoa 
tbs  authority  of  Dr.  Lee*8  cafe,  and  6  Mod.  140.  {infra)^  they  were  dearly  of  opinion,  Mr» 
Chambers,  the  vicar,  was  not  compellable  to  exercife  the  office :  the  firft  cafe  being  dire^ly  in 
point,  and  (landing  upon  both  the  reafons given  in  the  books;  and  the  other  being  contrary  to  the 
diftindion  taken  between  an  office  at  common  law,  and  under  a&  of  parliament.  And  Lee,  C.  J* 
added,  that  die  ufage  which  had  been  offered  of  fevsral  clergymen  having  a^uaiiy  fervcd  the  office 
fiflcc  Dr.  Lee*s  cafe,  had  no  in(Hience  on  the  prefent  queftion  ;  for  the  exemption  being  claimed  as  a 
privilege,  any  perfon  entitled  to  it  may  certainly  waive  ic,  if  he  pleafes.] 

A  writ  of  privilege  was  moved  for  to  have  a  clergyman^  who  6  Mod.  1401 
appeared  to  have  no  cure  of  fouls,  privileged  from  the  office  erf  t?^ "  ^'  * 
ovcrfeer  of  the  poor,  which  three  judges  thought  reafonable;  ^11  *d]fent* 
but  Holtf  Ch.  J.  feemed  againft  it,  who  thought  that  their  privi-  ing  mimfiersp 
lege  of  exemption  was  only  extendible  to  their  fpiritual  revenues ;  *^^^ 
and  if  in  any  cafe  they  were  perfonal,  it  was  only  from  com-  €.'32.^^- 
mon  law  offices,  efpecially  if  they  were  without  cure^  as  in  the  «^»  c^fbo^ 
prefent  cafe ;  and  in  deference  to  his  opinion  it  was  direftcd  to  ^^"^ 

be  moved  for  again.  certain  con- 

ditions, exempted  from  ferving  all  county,  ward,  and  parij^  offices,  and  therefore  a  chrgyman  of  tbi 
cbmixb  tf  England mty  befuppofed  to  be  exempted ;  for  itcaooot  be  imagined,  that  the  legiuature  meant 
to  confer  greater  privileges  upon  feffaries,  than  the  rtgular  cltrgy  were  underftood  to  pol&fs  :  but  there 
not  appear  to  be  any  adjudged  cafe  precifely  to  this  point     See  note  to  laft  edition  of  6  Mod.yir^«.j| 


In  the  cafe  of  Evedon  an  attorney  of  jB.  5.,  it  was  determined  M-  9  O-  »• 
that  he  was  not  obliged  to  ferve  in  the  train-bands,  or  to  find  a  jvi^^'a 
deputy  for  that  purpofe,  although  the  array  and  mufter  of  thefc  is  cafe.  %  Str. 
dire£ked  by  feveral  ads  of  parliament  which  contain  general  >'43- 
words ;  for  his  privilege  (hall  exempt  him  from  offices,  as  well  Lfc^Blmes, 
diofe  created  by  ftatute  as  thofe  at  common  law,  if  there  be  not  1143.  s«  p' 
an  cxprefs  claufe  for  taking  away  his  privilege,    .  But,  fincc 

c.  so.  §41.  the  militia  ads  having  alIo«ved  a  commutation  of  fervice  mto  a  payment  of  10  /.  it  hath 
bean  kiMen,  that  an  attorney  is  not  entitled  Co  his  writ  of  privilege  to  exempt  him  from  ferving  in  the 
nilitia,  it  being  no  longer  deemed  to  be  aperf§nal  fervice,  upon  which  ground  alone  he  couJd  be  entitled 
to  it.  Gerard's  cafe,  %  Bl.  Rep.  1 113.— By  26 O.  3.  c.  170.  ^  17.  <«  No  peer  of  the  realm,  nor 
«  any  perfon  who  (hadl  ferve  as  a  commiifioned  officer  in  any  regiment,  troop,  or  company  in  hU  Ma- 
ce jefty*s  other  forces,  or  in  any  one  of  his  Majefty*s  caftles  or  forts,  nor  any  non-com nuiflioned  officer 
<«  or  private  man,  ferving  in  any  of  his  Majefty's  other  forces,  nor  any  commiffioned  officer  ferving,  or 
«c  ^ho  hath  ferved  four  years  in  the  militia,  nor  any  perfon  being  a  member  of  ei;her  of  the  univerficies, 
"  oor  any  clergyman,  nor  any  teacher  of  any  feparate  congregation,  nor  any  conftable  or  other  peace-officer, 

**  duty, 

«  BafteicdiohisMajefty* 

R  r  »  ••  Purtlmo 


6n  JPK&Mlege. 


«*  Poft<m<wti>,iyAttiiefcwialiwwdg-adBt»fim^ 

««  jefly  under  the  dixcdion  of  the  Board  of  Ordnance,  nor  any  perfen  being  free  of  die  Coo^aoy  ef 
«<  Wacennen  of  die  river  Tbamce,  aor  any  poor  man  who  has  more  thn  one  chiM  born  in  wodlock, 
«  Aali  be  liable  to  ferve  perfbnaljy,  or  provide  a  fubftimte  to  fenre  in  the  militia ;  and  no  poioB  iam-^ 


«  »flf  ferved  perfonally,  or  by  lubHitote,  accordioy  to  the  dinaioiM  of  thin  oc  any  fmmew  oA,  frdi  k 
'<  obliged  to  ferte  again,  until  by  rotaboa  it  Aall  come  to  his  curir:  but  no  pcrfon  who  has  6nei 
**  only  as  a  (aUBtote  ihall  by  f«ch  fcnrice  be  esemptod  from  faring  again,  if  he  ftall  be  dtofenbt 
«  bjdloc."] 

v*^^^  .  ^^^  attorney,  it  hath  been  holden,  id  exempCed  hj  the  pti- 
^!*Smj,  vUege  of  the  eoart  to  whieh  he  belongs,  from  ferving  the  ^C* 
4  Barr.  fice  of  fheiiff'  in  a  corporation ;  though  be  be  a  member  ef  'At 
^'3-  X  Bi.  corporationj  and  refident  in  the  corporate  town,  before  and  wheo 
s.c.  ^  '    he  is  admitted  an  attorney^ 

^Tstt  *       ^*  ^'^^  ^^^  ^  juftice  of  peace,  and  refided  at  BUMeaib  in  J&i^r 

^^        *    and  in  London^  being  appointed  conftablc  in  London^  moved  for  a 

writ  of  priTilege.     But  the  court  denied  it,  faying  they  had 

nothing  to  do  with  it,  but  the  proper  method  was  under  the 

ftatute  of  Car.  a.  to  apply  to  the  feflions. 

Er^filu         Barrillers  arc  confidered  as  exempt  from  fenring  the  ofBcc  of 

It  is  permitted  hj  iW.tff  M.  c.  i8.  and  31  G.  3.  r.  20.  to  diC- 
fenters  and  Roman  catbolicks  to  ferve  the  office  of  confUble  by 
deputy. 
Asir*  2i6«      i*he  officers  of  the  excife  and  cuftoms  claim,  and  have  been 
aflowed  in  feTcral  inftances,  their  writ  of  privilege  from  the  court 
of  Exchequer,  as  officers  of  the  court,  to  be  difcharged  £rom 
offices.    One  of  thefe  writs  of  privilege,  that  are  now  in  nfe^  was 
fettled  by  Lord  Chief  Baron  Comyni  himfelf. 
ilMiiibB*«         So,  the  foreign  appofer  was  allowed  his  writ  of  privilege  to 
ctfe,  Boab.   exempt  hin^  ^q^i  fcrving  the  office  of  conltable. 

Biihop  ▼•  One  Martin f  who  was  deputy  to  the  ufher  of  the  cuftoms,  being 
Bub'^cs*  ^'^^^  hcad-borough  for  Weftham  in  the  county  of  £jfex^  moved 
for  a  writ  of  privilege  to  difcharge  him  from  diat  office,  which 
was  granted.  Upon  the  authority  of  this  precedent  it  was  moved 
for  a  writ  of  privilege  for  the  cnief  accountant  to  the  commif- 
fioners  for  viilitaUing  the  navy,  who  was  cho&n  churchwarden  of 
the  parifli  of  &aua  Bctolpb^  Amgafe^  his  attendance  upon  the  king's 
bufinefs  and  the  revenue  of  the  crown  being,  it  was  uigecf^  equally 
concerned  as  in  the  other  cafe.  But  the  court  thought  this  cafe 
not  like  the  other  cafe,  for  it  did  not  appear  here,  that  these  was 
a  claufe  of  exemptioti  in  the  patent  conftituting  the  commiffiooers 
of  vidualling,  as  ih  the  other  cafe  there  was  ion  all  officers,  teV./ 
and  the  true  reafon  they  went  upon  in  the  other  cafe  was,  for  that 
all  officers  in  the  cuftoms  are  bound  to  an  attendance  in  the  C9ivrt 
of  Exchequer,  which,  in  tlus  cafe,  the  party  applying  for  this  writ 
tif  privilege  is  not.  j 


{IB)  The  particular  Privileges  In  Suits  zllovrcd  Of- 
ficers and  Attendants  in  the  Courts  of  Joftipe : 
And  keretn, 

i.«  Who  are  &c  Officers  thus  entitled  to  Pmilege« 

^T**HE  officers,  minifters,  ahd  cferfcs  of  the  courts  in  Wefimxnjtfr*  *  Tn*.  ^jf • 
^     ball  are  allowed  particular  privileges  in  rcfpcS  of  their  nc-  vwrii.i 54. 
ecflary  attendance  on  diofe  courts  :  they  are  regularly  to  fue  and  Dyer.377.iu 
lie  facd  in  the  courts  they  refpeftiirely  belong  to,  and  cannot,  ex-  P^*  3«* 
cept  in  certain  cafes,  be  empleaded  elfewhere ;  which  privilege 
arifes  from  a  fuppofition  of  law,  that  the  bufinefs  of  the  comt  or 
Cheir  clientsT  caufes  would  fuller  by  their  being  drawn  into  any 
other  than  that  in  which  their  perfonal  attendance  is  required; 

Anderfittj  Ch.  J.  of  the  C  B.y  brought  trefpafs  by  bill  for  breaks  %ljMCt^i 
iilg  1ms  houfis  in  the  city  of  Worcejler^  againft  a  citizen  of  the  faid  i****;.^^^* 
cicy ;  the  mayor  and  commonalty  came  and  Xbewed  a  chafter 
granted  by  jS.  VL  and  demanded  ooiKi£ance  of  pleas  ;  but  it  wat 
vefufed,  becaufe  the  privilege  of  that  court,  of  which  die  pfadntifF 
w^as  a  chief  member,  is  more  ancient  than  the  patent;  for  the 
juftices,  clerks,  and  attornies  of  this  court  ought  to  he  here  attend* 
klg  to  do  their  buffinefa,  and  (hall  not  be  empleaded  or  coHipeilled 
to  emplead  others  elfewhere ;  and  this  privilege  was  gtveo  thia 
court  upon  the  original  erection  of  it* 

An  attorney,  fo  long  as  he  -remains  on  record,  flnll  hare  his  Bro.  tiete 
privilege ;  and  therefore  where  it  was  moved,  that  J.  S.  Aiould  Attorney, 
put  in  fpecial  bail,  being  an  attorney  at  large,  and  having  (a)  dif-  3111,^4! 
eontinued  his  pradice,  the  court  faid,  that  attornies  at  large  Vent.  i. 
have  the  fame  privilege  with  the  clerks  of  the  court,  and  are  to  ^'  J®^ 
appear  Je  die  in  diem  /  and  they  were  not  fatisfied  that  he  had  walief . 
discontinued  his  pra£tice.  .  («)  That  if 

an  attorney  abfenti  himfelf  for  a  year,  by  the  new  nilet  he  lo&a  his  privilege*     a  UU.  Ktg,  ^Ji^ftr 
Ciyiiy  Ch.  J*     See  ace.  4  Burr.  21 14. 

But,  where  J.  S.  was  arrefted  in  B.  jS.,  and  after  the  atreft  he  %  Rol.  IU^« 
pTOcared  .himfelf  to  be  made  an  attorney  o£  C.B.y  and  prayed  his  "5* 
privilege ;  it  was  difalfowed,  becaufe  it  accrued  pendent  lite. 

In  ddbt  againft  the  warden  of  the  jF7w/,  by  bill  of  privilege,  he  »^con.i7j* 
lefufed  to  a{^ar ;  the  court  doubted  how  they  could  coraft)el  him,  Tyinl!^  '* 
as  they  could  ilot  forejudge  him  the  court,  he  having  an  inherit- 
ance in  his  office ;  but  it  being  furmifed  that  be  made  a  leafe  of 
liis  offiee,  it  was  held)  that  he  (hould  not  have  his  privilege, 
for  that  the  lefte)    and  not  he,    was  the  officer  during  dte  ^ 
leafe. 

So|  if  the  marflialef  B.  R.  grants  his  place  for  life,  the  grantor  ^^'^t.  6<. 
has  no  privilege  during  that  time  *.  Taf^ow  ^  ^ 

frant  U?  ^T^tbc  fiat.  77  Ceo.  %#  c.  17.  whereby  the  pdwer  of  apfointios  .the  Marikal  it  iwcStU  it 
the  Crowa* 

R  r  3  A  clerk  - 


6 14  ]^it)flege« 

* 

Palm.  403.      A  clerk  of  B.  R,  was  fucd  in  an  inferior  court  for  1  debt  iindff 

five  pounds,  and  had  a  writ  of  privilege  allowed  ;  for   the  fiat. 

21  Joe.  I,  c,  23.  never  intended  to  take  away  the  privilege  of 

attornies. 

Hard.  36$.       In  the  court  of  (a)  Exchequer  there  are  three  forts  of  privily: 

in^ office*    i^,  As  debtor.     2dlyt  As  accountant.     3'i//y,  As  officer. 

or  Minifter  of  the  Excbe<)uer  it  one  of  the  parties  in  a  iterfona)  action,  he  (hall  be  foed  in  dsat  ceoi^ 
becaufe  his  abfence  might  hinder  the  king*t  afFaira  t  fo,  a  prifoner  of  this  court,  or  any  accoantaet  thic 
is  entered  into  his  account,  ihall  have  the  like  privilege  j  and  a  farmer  or  one  indebted  to  ibe  king,  for 
the  king's  more  fpeedy  faiisfa^ion  of  his  debt  or  duty,  m«y  fue  hia  debtor  by  a  jtio  warms  in  the  Excbryw. 
a  Intl.  531.  [1  hit  officers  of  the  revenai,uf\ich.,vt  privileged  to  be  fued  in  the  Exchequer  in  all  csfmt 
11  a  do£krine  and  opinion  which  has  been  foppofed  to  obtain  in  the  Exchequer.     However,  the  garni 

?>nvilege  to  be  fued  in  all  perfonal  actions  in  that  court  hath  been  doubted  by  very  great  authority;  for 
t  feenss  that  the  court  has  always  confined  the  privilege  of  removing  the  a£Uon,to  thofe  cafes  in  vkick 
the  a£lion  haih  been  brought  for  fometbing  which  hath  been  done  by  them  in  die  execution  of  tbdc 
office.  Lord  C.  Baron  £yre*s  argument  in  Cawthcu-ne  v.  Campbell,  Anftr.  21 6.  And  this  dcabtof 
the  learned  Judge  ia  fupported  by  the  cafe  of  Barkley  v.  Walters,  Bunb.  306.  wheze  acuilom-hooie  ef* 
£cer  had  feised  two  cables,  one  of  which  only  waa  forfeited ;  and  an  a£lion  being  commenced  againft  bim 
in  the  court  of  King's  Bench,  the  court  of  Exchequer  refufcd  to  remove  it,  becaufe  it  did  not  appear,  bai 
that  the  acUon  was  brought  in  B.  R.  for  the  other  cable  only.] 

Noy,  40.  y.  8,  was  fucd  in  an  a£iion  of  battery  in  Lmdonf  which  he  re- 

WUiroU.  ^*    moved  into  B.  R.y  and  afterwards  prayed  his  privilege  in  the  cooit 

of  Exchequer ;  and  upon  the  puifne  baron's  coming  into  coiixty 

and  bringing  the  r^d-book  of  the  'Exchequer,  which  (hewed  that 

he  was  an  efcheator,  and  fo  an  accountant  to  the  king,  the  privi- 

^  lege  was  allowed. 

%  Leon.  21.       If  one  holds  of  the  queen  as  of  her  manor,  he  (ball  not  hate 

Butkr?'*''''  the  privilege  of  the  Exchequer  for  that  caufe ;  but  (*),  if  the  king 

{b)  In  1       grants  tithes,  and  thereupon  refecves  a  rent  nomine  decinut^  and  a 

l-eoji.  146.    tenure  of  him,  there  he  (hall  have  privilcgc- 

it  IS  faid,  *  ^ 

that  the  tenant  of  the  king  in  chief,  or  he  who  pays  firft  fruits,  or  he  \9ho  holds  of  the  queen  in  fte- 
£inni  ihall  not  have  privilege.  ^  &  vidi  3  Leon.  25^.— -*That  commencing  a  fuit  in  the  Exche- 
quer on  a  quo  mnus  as  debtor  to  the  king,  is  not  fuch  a  privilege  as  will  ouft  an  inferior  jurifdidioai 
for  It  is  now  grown  the  common  method  of  fuing  in  thofe  courts.     Hard.  3x6.     %  Vent.  3^2. 

s  Show.  On  a  latltafs  being  fued  out  againft  the  commiflioners  of  the 

^^' J  treafury,  the  puifne  baron  of  the  Exchequer  came  into  the  court 

Lampen  v.  of  5.  i?.,  and  brought  into  court  the  red-book  of  the  Exchequer, 

S"*'  ^.^"^^l^  which  is  deemed  a  record  in  that  court ;  and  thereby  it  appeared, 

^eermg  ^^^  ^j^^  treafurcr  had  privilege  of  being  fued  only  in  that  court ; 

(r)  Differ-  and  the  patent  being  produced  in  court  which  conftitmed  the 

«°^«  ^^'  defendants,  tj'r,,  and  granted  them  tfic  oflSce  of  treafurcr  oiEng- 

cetTthat  are  ^^^^^  ^^^^^  privilege  was  allowed  them  without  putting  them  to 

•f  record  bring  a  writ  of  privilege,  the  court  grounding  themfelves  on  the 

and  not.  f^\  record  before  them. 

Hard.  164.      >  ' 

»wd.  316.  It  hath  been  held,  that  the  treafurcr  of  the  navy  is  «  iffi  an 
Ttj.^Tnft.  accountant ;  and  that  an  accountant's  privilege  will  hold  againll  a 
^3. 551.  fpecial  privilege  in  another  court,  as  officer  of  the  court  or  pthcr- 
Bro.  PrivJ-  ^[[q  .  though  it  bc  not  alleged  that  fuch  an  accountant  is  {d)  enter- 
(If  But',  if  cd  upon  his  account ;  for  that  every  accountant  may  be  attached 
pa'  accovnt-  by  the  court  to  make  up  his  accounts,  and  muft  attend  for  that 

ant  has  fl-     purpofe  de  die  in  diem. 

niflLed  his       *      *^ 

ItcfOHAt  and  r^ucfs  it  ^  a  del>t^  he  ihall  have  np  privilege  bat  1$  9^  gentral  debtor.    H«ni>  3651 

In 


In  debt  in  B.  R.  againft  J,  S.,  he  pleaded  to  the  jarifdiftion,  Ray:^    jj 


V*       1.  J, 


iJiat  none  of  the  privy-chaniber  ought   to  be  fued  in  any  other 
^court,  without  the  fpecial  licence  of  the  lord  chamberlain  of  the  v .  \ 
lioufehold,'  and  that  he  was  one  of  the  privy-chamber  ;  on  demur- 
xer  to  this  plea,  the  court  over-ruled  it  with  great  refentment^  and 
d'Nvarded  a  refpondeas  oujler. 

It  was  agreed  in  Serjeant  {a)  Scrogg*s  cafe,  that  the  privifcge  of  C^)  '  '  — » 
tlic  court  of  C  B,  which  ferjeants  claimed,  extended  only  to  infe-  '[;   '  '   ** 
rior  courts,  not  to  the  courts  in  U^eJIimnJfer-hall ;  and  that  a  fer-  arVt?    • 
Jeant  may  be  fued  in  anyx)f  thefe,  bccaufe  he  is  not  confined  to  that  — > ' 
court  alone,  but  may  praftife  in  any  other  court :  but  it  is  other-  ['"'^'J  '    / 
^R^ife  as  to  attdrnies  or  filazers,  who  cannot  pra£^ife  in  their  own  u^-.,  . 
name  in  any  other  court  but  fuch  as  they  refpcftively  belong  to.  ^  ^  •»  • 
A  ferjeant  at  law  therefore  is  to  be  fued  by  original,  and  not  by 
bill  of  privilege. 

So,  in  an  a£tion  by  bill  brought  in  C  B.  againfl:  a  ferjeant  at  T  i-  '     • 
law,  for  work  done,  he  pleaded  that  he  ought  to  have  been  fued  ^/^,  ^ 
by  original,  and  not  by  bill.     [Upon  arguing  the  demurrer,  a  cai . 
cafe  was  quoted.  Baker  againft  SwindaU^  in  the  court  of  C.  P.  ^•"'•'^  »3.  * 
Mich.  lo  G.  RolL  360.     It  was  an  a£iion  brought  againfl:  a  pro- 
thonotary's  clerk  by  original,  to  which  he  pleaded,  that  he  ought 
to  be  fued  by  bill ;  whereupon  the  plaintiff  demurred,  and  the 
court  gave  judgment  that  the  defendant  (hould  anfwer  over.    Per 
cur.  This  cafe  is  in  point ;  ferjeants,  prothonotaries'  clerks,  and  all 
others  not  obliged  to  attendance  in  court,  are  upon  the  fame  foot. 
Judgment  quod  hilia  cajfetttr,  1 

The  defendant  pleaded  in  abatement,  that  he  was  one  of  the  P^}  ^e » 
clerks  of  Sir  J.  Cooke^  prothonotary  in  C  B*     Upon  a  rule  to  ^^^  *      '''^ 
{hew  caufe  why  it  fhould  not  be  fet  afide,  the  affidavit  annexed  oia 
to  the  plea  was  produced,  wherein  the  defendant  fwore,  that  he  ^*  \ 
ferved  his  clerkfliip  with  a  Common  Pleas  attorney,  and  that  he  J*  ^l 
had  for  many  years  a£lcd  as  an  attorney  or  folicitor;  and  followed  ore  . 
no  other  employment.    After  confuleration  the  court  fet  afide  the  F'^  -• 
plea,  being  all  of  opinion,  that  fuch  clerks  had  no  privilege  at  '^^^^  /. 
all,  they  not  being  fworn  as  attornies  are,  nor  ever  afting  as  enp 
^lerks.  in  the  prothoootary's  office ;  and  that  it  was  not  fufficient 
for  the  prothonotary  to  enter  their  names  in  his  book.    As  to  fuch  ^7  !^ 
clerks  as  were  aftually  employed  under  him,  for  fo  long  as  they  r.v  . , 
continued  in  that  employment,  they  would  be  privileged,  but  no  j|^^  •' 
longer ',  as  in  the  cafe  of  a  judge's  clerk;  and  an  old  rule  8  Car.  j,/ ;'. 
was  cited,  where  they  were  reflrained  from  praftifing  as  at-  i>. 
tornies.J  l!**^^ 

Ute  years  an  afiidavit  has  been  required  to  that  tfftSt.    Cooke  v.  Latimer^  Reade  v.  Chambeis,  . 
34a.  and  in  cbe  cafe  of  one  Worthiogton,  i  Ld.  Raym.  399.     Clifc.  572. 

y.  S.  being  arrefted  by  a  writ  out  of  C.  B.  brought  his  writ  of  *si. . 
privilege  as  clerk  of  the  Crown-office;  but  it  appearing  that  he  *^^V.. 
was  only  a  clerk  to  Mr.  Ward  (clerk  of  that  office)  and  not  an  v^v': 
Immediate  clerk  of  the  office,  zfuperfedeas  to  the  writ  of  privilege  ^^^  • 

R  r  4  was 


W.l 


IS  a  ( « 


•  •  -» 

C.c'r-..  ,,     I 


€i6  ^tiUlt%t, 

(tf)  That  411  vas  gnmted  on  motlop;  the  court  having  agreed^  that  he  had 

eterk^hw*     ^P^^  privilege  than  an  {a)  attorney's  clerk. 

no  privilege.    Comb.  1%,  adjudged.-— ^But  the  clerj^  to  the  derk  of  the  Pella  In  the 
titled  to  the  privilege  of  that  court.    Comb.  482, 

Stll.  460.         A  ferjeant  at  law,  (b)  barrifter,  attorney,  or  {c)  other 
»Showf*      perfon,  whofe  attendance  is  ncceffary   m  Wefiminjler-hall^ 
st42  pU39-  (^  1^7  his  action  in  Middlefexy  though  the  caufe  of  aAioii  ace 
(^)  Though  in  another  county  \  and  the  court  on  the  ufual  aQdavit  will 
It  u^""- f  bangc  the  v/««.. 

bis  pradice  for  foitie  time.    2  Show.  176.  pi.  172.  [Videfupf.  contr.     But  he  does  not  late  1^ 

privilege  by  re6ding  in  the  country.  2  Bl.  Rep.  io65>]  (c)  This  privilege  extends  to  Judges  cleila| 
and  alfo  to  the  clerk  of  aiH^x.  Salk.  670*  pi.  9. 671.  2  Ld.  Raym.  1253*  W  ^^  *'  '^'^  rtnummk 
right  of  any  gentleman  at  the  bar  to  have  a  trial  at  bar ;  and  it  h^s  never  been  denied  ia  tbe  cafe  of  it 
Officer  of  thp  court*     6  Mod.  123.  fer  cur, 

C»rth.  126.  But  It  hath  been  held,  that  if  a  privileged  perfon  be  fiied,  and 
ti8.^*^°^    the  aftion  brought  ngainft  him  in  the  right  county,  his  priviicgC 

Show.  148.    will  not  entitle  him  to  have  it  tried  in  Middle/ex, 

Bifle  V.  Harcourt But  in  Salk  668.  in  Wilcocks'i  cafe,  Trin.  2  Ann.  the  venue  Is  faid  to  htm 

been  changed  where  an  attorney  waai  defendant.  [And  the  like  was  done  in  theca(eof  Wigley  ▼.  ftlor* 
^,  2  Str.  1C49.  Ca.  temp.  Hardw.  285,  Andr.  384.  However,  thi^  csfe  hath  been  fince  ofV* 
ruled,  and  tbe  law  \i  now  fettled  agreeably  to  the  do^rine  in  thp  text.  Pope  ?•  Redfcarne^  4  Btxrr*  %o%p 
Vcardly  V.  Rowe^  3  Term  Rep.  573.] 

3  Vent.  77.  If  an  attorney  lays  his  action  in  London^  the  court  will  change 
2i.*i.  '  ^'^  vtnue  on  the  ufual  affidavit ;  for  by  not  laying  it  in  MtddJeftx^ 
[So,  an  at.   he  fcems  regardlef^  of  his  privilege,  and  is  to  be  cpnfid^red  as  \ 

torney  fuing    pcrfoU  at  largC. 

by  original,     *  •=* 

waives  his  privilege.  Hetherijigtpii  v.  Lowth«  2  Str.  837.] 

ftLd.Raym,  On  a  motion  to  difcharge  a  rule  which  had  been  obtained  for 
F?ug'.  40.  changing  the  ^enue^  it  appeared,  that  the  plaintiff  was  a  baniftcr 
3.  c.  *  and  Mailer  in  Chancery ;  and  the  court  held,  that  he  had  a  pW-i 
^*^wr^'  vilege  by  reafon  of  his  attendance,  to  lay  hii  a£tion  in  MiddUfex^ 
Ts^i  Sm.  ^"^  therefore  difchargcd  the  rule. 

Bafnar4*  |C.B.  14. 

%.  Of  the  Privilege  and  Proteftion  allowed  thofe  whofe  Attend') 

ance  is  neceffarily  required* 

Brownl.  15.  The  law  not  only  allows  privileges  to  the  officers  of  the  couiti 
^mS  *s''  ^^^  ^^^  protefts  all  thofe  whofe  attendance  is  neceffiiry  in  courts ; 
aRoi.  Abr.  fo  that  if  a  fuitpr  is  arretted  eithcf  in  the  face  of  the  court,  or 
272.  out  of  the  courts  as  he  is  coming  to  attend  and  follow  his  fuit,  or 

^^\i^*  upon  his  return,  it  appears  upon  complaint  rfaade  thereof,  that  the 
knew  that  'faft  was  fo,  the  court  will  not  only  difcharge  the  party  from  the 
the  party  arrcft,  but  will  punifli  the  officers  or  bailiffs,  as  alfo  the  {e)  plain* 
Tudngw      ^*^  ^^^  procured  the  at  reft,  as  for  a  contempt  to  the  coi^rt. 

defending  any  fuit  j  b^caifft  an  affront  ta  the  coort^  as  well  as  an  injury  to  the  party  atrcfted.  2  V^ 
Rpj.369, 

Serjeant 


[   secant  Sci'oggf^  enteririg  laaA  coaC^  at  the  icfor  of  Wefimifffier*  M.  a6  Cn. 
foZ/t  w^as  arrefted  upon  a  latitat  out  of  ^.  R^zhd  complaint  being  **  ^^^'^ 
i0ade  thereof  in  C.  £.,  ft  was  agreed,  that  not  only  ferjeants  at  law^ 
tut  all  other  pcrfons  whatfoeTcr,  are  freed  from  arrefta  fo  loiig  as 
hey  are  in  view  of  any'  of  the  courts  at  Weftmlnfier^  or  if  nesir 
Sie  courts,  though  out  of  the  view,  left  any  difturbance  may  be 
Iccafioned  to  the  courts  or  any  violence  uied,  which  in  fiich  cafes 
\  very  penal.     In  this  cafe  the  ferjeant  was  difchaiged  of  the 
^eft  by  rale  of  court,  and  the  Judges  faid^  that  if  the  plaintiff  ' 
Biould  bring  an  a6^ion  againft  the  fherifF  for  an  efcapci  they  would 
fommit  him.  The  bailiffs  who  made  the  arreft  were  committed  to 
itytFketj  but  the  next  diay,  upoh  their  fubmiffion  sfnd  acknow-^ 
ledgment,  were  difcharged,  paying  their  fees. 

So,  where  one  Long  an  attorney  of  C,B.  was  arrefted  in  aMtia.tSi;. 
falace-yardj  not  far  from  the  Hall-gate,  fitting  the  court,  he  to-  ^^^^  '^^ 
fether  with  the  officer  was  brought  into  court,  and  the  officer 
committed  to  the  Fleet ;  and  becaufe  the  plaintiff  was  an  attorney 
4if  B.  ^.^  who  informed  the  court  of  C.  B.  that  his  caufe  of  a&ioa 
;was  200  A,  the  court  ordered  that  another  of  the  fliei^ff's  bailifi 
Ibould  take  charge  of  the  prifoner,  and  that  the  prothonotary 
-  fliould  go  with  hiip  to  the  court  of  B.  jR.,  and  that  court  being  in- 
.formed  how  the  cafe  was,  difcharged  the  defendant  on  common 
ImoL    The  writ  upon  which  he  was  arrefted  was  an  attachment 
of  privU^e,  which  the  court  fuppofed  to  be  defigned  to  ouft  him 
of  his  privilege ;  for  there  was  another  writ  againft  him  at  the 
iherifi^'s  office,  at  the  fuit  of  another  perfon. 

If  procefs  hath  iffued  againft  a  hufl)and,  and  in  coming  to  de-  Dyer,  377* 
fend  it,  he  and  his  wife  are  both  arrefted,  the  wife  (hall  have  1*  P'*  3o« 
privilege  as  well  as  the  hufband;  for  they  are  confidered  as  one  jj,'^']^^ 
perfon  in  law,  and  the  wife  cannot  anfwer  without  her  huf-  nif^es. 
band. 

If  the  court  give  either  plaintiff*  or  defendant  leave  to  inquire  %  Rot  Abr« 
After  evidence  in  any  caufe  depending  in  that  court,  and  he  be  pJV  ^^ 
arrefted,  he  fhall  have  privilege;  but  it  is  otherwife,  if  he  go  ^ttjnof 
vrithout  the  permiffion  of  the  court.     So,  if  one  on  the  day  he  thU^  for  the 
has  been  attending  his  caufe  be  arrefted  at  ten  o'clock  at  night,  by  ".Tnivw 
one  noway  engaged  in  the  caufe,  he  (hall  not  have  privilege  (a).      been  very 

Aicely  fcaaned,  fo  ai  to  require  a  man  to  go  the  d\rt6t  road.  Bn.  Privilig*  4.  allows  that  the  protec- 
tion  is  not  forfeited  by  the  plea  of  extra  viatih  becaufe  it  may  be,  the  party  went  to  buy  a  horfe,  vic^ 
tnaU,  or  otber  neceflaries  for  bis  journey.  Neither  is  the  law  ib  (hid  in  point  of  tiirte  as  to  require  the 
(ttty  tofetout  immediafely  after  the  trial  is  over,  as  in  the  cafe  of  Hatdi  v.  BttflTet^  J«/>V|\tnd  Cin>.  Re)), 
308.^  The  defendant,  an  old  womaoy  bad  a  trial  at  Wtnchefter  affixes,  which  was  over  on  Friday  at 
nur  in  the  afternoon  :  (he  (laid  there  till  after  dinner  on  Saturday^  and  in  the  evening  at  feveh  was  ar< 
Veiled  going  hoitoe  to  Ponlbaoutb,  whith  is  twenty  miles :  and  the  coort  hdd,  that  (he  ought  to  be  d  f- 
fharged,  that  her  protedion  was  not  expired,. atfd  a  Hltte  deviatioli  or  loiecrlng  wodid'  nfot  alter  it.  AiiH 
^  *u^  ^^^  wh^e  the  defendant  was  attending  his  caufe  at  the  fittiaga|  and^  though  it  was  put  off  e4rif 
10  the  day,  ftaid  in  court  till  (ive  in  the  afternoon,  and  then  went  with  his  attorney  and  witneHee  |» 
aine  at  a  tatere,  where  he  Wis  Mtntttd  during  diilner ;  the  court  heltf,  that  ^ba  ne^Hary  refreihmeot 
■■this  ought  not  to  be  looked  upon  H  a  deriadMij  fo  m  to  coded  the  deftudnt*!  ptit ilcfe  rtdiUwdt^ 
Hbtfbot  V.  Camerosy  %  ^,  Rep.  1113*] 

,  ^.  has  a  fuit  againft  B.  in  C.  B.,  and  afterwards  S.  U  arretted  >nk.  17.3, 
)^  an  inferior  court,  when  he  was  not  coming  to  or  leturning  from 
uc  defence  of  his  fifit|  he  ihaU  not  have  privilege. 

Aperfoa 


6i8  i^Mege. 

Comb.  s9.  A  perfon  coming  to  give  fecurity  of  the  peace,  it  wu  held  k 
^View"*     ^*^^  privileged ;  if  he  had  come  to  have  fwom  the  peace,  the  ar- 

ujg.  ^^  would  have  been  allowed, 
a  Saik.  544.      So,  where  one  came  to  confefs  an  indi£iment,  the  court  heU 
Vide  infra.    ^^^^^  "^  privilege  eundo  to*  redeundo,  becaufe  there  was  no  pn>- 

cefs  againft  him. 

Vent,  II.         The  courts  not  only  prote£i  the  parties  themfelves,  butal 

Mod.  66.     vitncflcs  arc  protefted  eundo  bt  redeundo ;   for  fincc   they  are 

obliged  to  appear  by  the  procefs  of  the  court,    they  wiU  not 

fuffer  any  one  to  be  molefted  whilft  he  ts  paying  obedience  to 

their  writ. 

MeekiDs  ▼.       [ Aud  it  hath  lately  been  laid  down  by  the  court  of  C.  P.  as  a 

X  H^Bl        general  rule,  that  all  perfons  who  have  relation  to  a  fuit  whick 

635!    *       calls  for  their  attendance,  whether  they  are  compelled  to  attend 

by  procefs  or  not,  are  entitled  to  privilege  from  arreit  eundo  H 

redeundo f  provided  they  come  bond  Jide.     And  in  this  defcriptioft 

bail  and  barrifters  upon  the  circuit  are  included.] 

»oH.  6. 4.       Alfo,  the  courts  not  only  prote£t  the  perfons  of  their  attend- 

55?'»  R^ol.    *"*■*>  ^^^  likewife  all  thofe  things  that  are  neceflary  for  their  joor- 

Abr.  173.     ney  or  the  defence  of  their  fuit^  but  not  merchandizes  or  goods 

for  fale  or  traffick. 
Kinder ▼.  [The  court  of  B.  R.  hath  refufed  to  difcharee  a  perfon  in  cuf- 

wmiams.  jQjy  \yy  proccfs  of  the  (heriff's  court  in  a  caufe  afterwards  rc- 
Kep^'377.  moved  into  B.  R.  becaufe  he  was  arretted  whilft  attending  com* 
But  (tt^x    mif&oners  of  bankrupt  to  prove  a  debt.] 

forte  YitX'  '' 

pcy,  \  Ack.  55.    Ex  forte  Dick,  and  Ex  parte  Stow,  1  Bl.  Rep,  1 149. 

3.  In  what  Cafes  this  Privilege  is  to  be  allowed. 

Saad.  67.  The  privilege  allowed  officers  of  the  court,  is  to  be  underftood 
as  extending  only  to  fuch  cafes  where  the  party  who  fues  then 
has  fufficient  remedy  in  their  own  courts  :  therefore,  if  a  writ  of 
entry  or  other  real  a£tion  be  brought  againft  an  attorney  of  J3.  JC« 
he  cannot  plead  his  privilege  ;  becaufe,  if  this  (hould  be  allowedt 
the  plaintiff  would  have  a  right  without  remedy  :  for  the  King's 
Bench  hath  not  cognizance  of  real  a£lions. 
Sind.  67.  So,  if  an  attorney  of  C.  B.  be  fued  in  an  appeal,  he  (hall  not  have 
his  privilege ;  for  his  own  court  hath  not  cognizance  of  this  aditm* 
Sid.  36a.  Soj  if  money  be  attached  in  an  attorney's  hands  by  foreign  at- 

^K**b*^*6  ^*c^"^^°'  ^^  ^^  (hcriff's  court  in  London,  he  (hall  not  have  his 
TurbiiV^^  '  privilege ;  becaufe  in  this  cafe  the  plaintiff  would  be  remedilefs ; 
die,  &  vide  for  the  foreign  attachment  is  by  the  particular  cuftom  of  Lombn^ 
A  Leon.  1 56.  jind  does  not  lie  at  common  law. 

4  Loon.  8r.  In  indidmcnts^  informations^  or  fuits,  in  which  the  king  alone 
» Roi.  Abr.  jg  concerned,  the  officer  fliall  not  have  privilege ;  for  it  would 
LitRep.97.  be  unreafonable  that  the  court  (hould  allow  protediion  to  thofe 
who  offend  againft  the  publick  peace  of  the  community  and  the 
king's  intcrcft. 
3  Lev.  398.  But  it  feems  the  better  opinion,  that  in  an  zGdon  qui  /am,  af 
Lutw/ioV.'  ®"  thtjlat.  23  if.  6.  c.  7.  againft  an  attorney,  for  continuing  (he* 
Skb.'549.'  ^  longer  than  a  year,  the  defendant  ought  to  have  his  privilege; 
pitiot  'J  for 
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fev  though  it  be  brought  in  the  king's  name,  and  the  king  18  to  ^k.  30.  ' 
have  part  of  the  money,  yet  it  is  to  be  confidered  as  the  mere  ^^'  2^$^ 
Aiit  of  the  party,  in  which  the  party  may  be  nonfuit.  Befides,  the  543.  pi.i« 
party  may  have  a  tales^  widiout  tne  warrant  of  the  Attorney-  » 8*-  ^«P* 

Alfo,  the  privilege  the  courts  allow  their  ofScers,  is  reftrained  Hob.  177* 
to   thofe  fuits  only  which  they  bring  in  their  own  right,  or  are  ^^^  ^^ 
brought  againft  them  in  their  own  right  j  for  if  they  fue  or  are  2.sld.  157. 
filed  as  executors  or  adminiftrators,  they  then  rcprefent  common  Latch,  199, 
perCons,  and  are  not  entitled  to  privilege.  Brown  ani 

Coldib*  47«    S»r.  so* 

As,  where  a  clerk  of  the  King's  Remembrancer  in  the  ExchC'- 
quer  married  a  woman  who  was  executrix  to  J.  S,,  and  having 
brought  an^adion  of  debt  by  privilege,  for  a  debt  due  to  the  tefta- 
tor,  it  was  held,  that  he  was  not  entitled  to  privilege* 

So,  in  an  afiion  againft  an  attorney,  who  was  executor  to  Salk.  s. 
y.  S.  who  pleaded  his  privilege,  it  was  over-ruled,  though  it  was  5.j,^«- 
urged,  that  there  was  a  difference  where  the  attorney  was  plain*  533.  New- 
tiff,  and  where  defendant-,  but  the  court  held  it  the  fame  in  toav.&ow. 
bodi  cafes.  **^' 

Alfo,  if  a  privileged  perfon  brings  a  joint  aj^ion,  this  deftroys  *  ^«1-  Afcc 
his  privilege ;  becaufe  thofe  with  whom  he  joins  are  not  oflScers  *'** 
of  the   court,  nor  entitled  to  the  attachment  which  the  court 
grants  to  its  own  officers. 

So,  if  an  a^ion  be  brought  againft  a  privileged  perfon  and  ^4^.4  »i. 
others,  he  (hall  be  oufted  of  his  privilege;  for  if  otherwife,  he  i^",'™*' 
would  deftroy  the  plaintiff's  adion,  as  he  would  be  obliged  to  fue  %  Roi.  Abr. 
the  others  by  original  writ,  and  him  by  petition.   But  fome  opi-  *74»  »7S« 
nions  are,  that  this  muft  be  underftood  where  the  adion  is  joint  j^^y^  '^g^ 
in  its  nature,  and  cannot  be  fevered ;  and  that  if  the  aQion  can  2Sid.  157. 
be  fevered  without  doing  any  injury  to  the  plaintiff,  the  officer  ^f"*  *9'' 
(hall  ha<re  his  privilege.  2  Mod.  a96.  Ve J^  ^t 

But  this  matter  came  fully  to  be  confidered  in  a  late  cafe  where  Hii.s  g.». 
trefpafs  was  brought  in  B.  R,  againft  an  attorney  and  another  per-  p  «. 
fon,  the  attorney  pleaded  his  privilege  as  an  attorney  of C  A,  and 
concluded  quod  non  inUndit  quod  cur.  cognofcere  velit^  &c. ;  and  oa 
demurrer,  though  it  was  admitted  that  the  nature  of  the  adlion 
was  feveral,  yet  the  court  on  confideration  of  the  above  cited 
cafes  held,  that  the  rule  was  general,  and  that  the  plaintiff  was 
not  bound  to  bring  feparate  actions  ^  and  thereupon  awarded  a 
refpondeas  oujler. 

4*  Of  claiming  and  allowing  Privilege ;  and  therein,  that  It  muft 

be  fet  forth  and  pleaded. 

Privilege  is  to  be  claimed  and  allowed  of  in  courts  in  fuch  {a)  Dilf.  i6« 
manner  as  the  law  dire£ls.  and  in  moft  cafes  it  is  a  matter  to  be  ^t*^,r''|** 
taken  kV)  Itnaiy,  j^)  n«i  to 

\ft  allowed  on  mnion.     Stil.  373.  ^\d«  « Chan; Ca.  69.  .An  attorney  muft  plead  bis  prinlege, 

w^  cannot  be  difcbarged  on  inctioo.     SalJc  544*  pi.  3.     [1  Wilf.  306.     2  Str.  864..    a  Ld.  Raym. 

1^67.    Banwdf  B*  K*  300^    Bvt  where  an  auofxiey  U  airrefttd  Vj  kiitat  i«  bis  qwo  court,  it  ia  a  mo«  

cion 
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tion  of  CMrTe  to  dllcharge  hln  on  Aliiig  common  baiK  Wheeler**  cafe,  r  WiU^  298.  hap.  K..  B. 
<il.  179 1 •  In  the  caie  oT  Crofsley  v.  Shawe,  i  Bl.  Rep.  io'>5.  the  court  of  C.  P.  held^  that  aa  9 
ney  arrefted  by  eafht  upon  «  fpbclal  ori^n&l  out  of  due  cotfrt  «i«s  not  entitled  to  hit  difefawge 
ferTtng  the  ibtftflF  with  a  writ  of  privilege,  but  mnft  plead  hit  privilege.  If  mdeed  the  nrreft  -wcr 
prooeft  90tof  an  inferior  court,  hit  writ  ought  to  be  allowed  ipflanter.  Kawlins  «•  Party*  Sir 
Coofcc'tnotet)  p.  2.]     (h)  %  Sid.  164. 

SCo.  141.        If  an  inferior  court  will  proceed  after  a  writ  of  privilege  isde«  . 
sfttowfll.     Svcrcd,  It  it  a  nullity;  and  the  courts  at  Weftminfier  ^'iXL  ^ 
^^A  wA  charge  the  party. 

«f  ^ivtlege  difallowcd  by  an  inferior  courts  ^'^  titct,    Cro.  £Iis.  15?.. 

Hil.  36  c.  %,  One  Flttcher  was  fucd  in  the  Marflial's  Court,  and  he 
Viras  v.  ^  ^^^^  ^^  privilege  as  attorney  of  C,  B.  upon  which  the  plaintiff 
fkuhcr.  in  the  Marflial's  Court  furmifed,  that  he  was  forejudged  before^ 
and  produced  the  record  of  his  forejudger ;  upon  which  the  Mar- 
fiial's  Court  proceeded ;  and  upon  complaint  thereof  in  C.  i9.  the 
court  held,  that  the  writ  of  privilege  ought  not  to  Kave  bees 
queftioned  there,  but  ought  to  have  been  allowed ;  and  that  if  It 
was  not  duly  obtained,  it  was  a  nnatter  examinable  here  ;  tfacr> 
fore  all  the  proceedings  in  the  MarlhaPs  Court  were  fet  afidc^ 
and  the  plaintiff  ordered  to  pay  all  cods  of  the  proceedings  Cnce 
the  writ  of  privilege,  otherwife  an  attachment  to  ilTue. 

6  Mod.305.  A  clerk  to  one  of  the  Barons  of  the  Exchequer  being  fued  in 
?^  Jdbdl  ^'  ^'  pleaded,  that  tempore  quo  memoria  non  extat  all  the  clerks  of 
^  the  king^s  court  of  Exchequer  were  privileged  from  being  fucd 

*  elfewhere  than  in  that  court ;  and  that  the  defendant  was  clerk  to 
R.  P,  utf  Baron^  de  Scaccark  noftro  pradiff:  upon  demurrer,  the 
court  faid,  there  were  two  ways  of  pleading  privilege  ;  one  was» 
to  go  to  iflue,  and  at  the  trial,  if  the  party  be  an  officer  of  re* 
cord,  to  ihew  it  by  producing  the  record ;  if  he  be  not  an  officer 
of  record,  but  is  attendant  on  one  of  the  Barons,  that  mud  be 
tried  by  a  jury  \  becaufe  the  court  of  Exchequer,  as  a  court,  can- 
not take  notice  of  it  any  more  than  the  court  of  Sling's  Bench : 
the  'other  way  is,  if  he  be  an  officer  on  record,  to  produce  a  writ 
of  privilege  at  the  time  of  the  plea  pleaded,  and  then  no  ifliie 
tvti  be  joined  upon  it ;  and  here  the  cudom  is  ill  pleaded,  for 
tempore  quo  non  extat  memoria  is  nonfenfe,  it  (hould  be  cujus  coni 
memoria^  &c.;  and  becaufe  that  he  did  not  aver  to  one  of  the  Ba* 
rons  of  the  King's  Exchequer,  but  de  Scaccario  mjlro^  a  r^ondeaf 
oujler  was  awarded, 
Carth.  :i62.       In  an  a£iion  againft  ^.,  he  pleaded  his  privilege  thos .  And  the 
^f  2'  ^***»  ^^^'^  -'•I  ^'^  ^*^  proper  perfon,  fays,  that  he  is,  and  at  the  time  of 
Stephens  T.    txhibiting  the  bill  was,  one  of  the  clerks  of  T.  W*  one  of  the  pro- 
Squire.         thouotarics  of  the  court  of  C.  5.  at  Wejlm.  in  the  county  of  MU^ 
ifii.'*         ^-^C/^*>  5i"d  attending  his  office  every  day,  and  concluded  with  an 

7  Mod.  97.  averment  generally,  without  annexing  an v  writ  of  privilege  to  bis 
But  tb«  pri-  pica  J  and  this  on  demurrer  was  held  ill,  becaufe  the  defendant 
atlomeyor"  ^^  ^^  ^^  ^^'^'^  ^^  wcU  as  dicit ;  and  for  that  he  did  not  lay  any 
pAicer  on  venue^  fo  as  the  fa£l  of  his  being  a  prothonotary's  clerk  might 
ifcordisnot  bc  tried ;  for  it  is  a  matter  iffuable,   for  their  clerks  arc  not 

traterubfe.      /   .  „    . 

nor  triable      (^)  CUrollcd. 

per  pais.  Salk.  30.  aSalk.  543.  pi.  !•  Ld.  R8ynkS7*  ftSidti64<  a  lioCir.  X466»  Vcac*  s64» 
3  Keb.  35a.     Skin.  582.  pi.  ft.    [«*BI.  Ib6p»  10SS.J 

8  To 


To  an  action  brought  in  B.  R.,  the  defendant  pleaded  his  pfivi*  ^SaUc.  54$. 
ge  of  an  attorney  of  C  J?.,  without  producing  any  writ  of  privi-  »  Ld'jUfou 
ge^  and  without  (Ajing prout paiet perncordum i  and  two  excep-  1170. 
ons  were  taken  ;  i^.  The  want  of  averment,  prout,  &c,     a/ffp,  Scawenr. 
'hat  there  was  no  place  laid  where  the  defendant  was  an  attorney.     *"*^ 
Hid  per  Holt,  Ch.  J.  there  are  two  ways  of  pleading  this  matter  fo 
I  it  cannot  be  denied,  viz,  with  a  prifert  of  a  writ  of  privilege,  or 
F  an  exempli&cation  of  the  record  of  his  admiflion  \  or  it  may  be 
leaded  as  it  is  here :  and  as  to  the  averment  by  the  record,  it  is 
ever  pleaded  as  a  matter  of  record,  which  is  always  pleaded  with 
me,  v/z.  of  fuch  term,  Isfc.i  but  never  any  plea  was  feen  that  the 
tfcndant  of  fuch  term  was  admitted  attorney,  t^r.     As  to  the 
:cond  exception  he  faid,  that  it  was  not  neceiTary  to  lay  a  venu$  g 
9r  that  this  being  a  matter  concerning  the  perfon  of  the  defendantj 
t  fliould  be  tried  where  the  writ  was  brought. 

Aa  attorney  of  C.  B.  being  fued  in  B.  R.,  pleaded  his  privilege ;  *  Salk.  545. 
o  which  It  was  demurred  fpecially,  for  not  concluding  bis  plea  with  ^[i^^j^  ^^ 
t  prpfrrt  of  a  writ  of  privilege  teftifying  his  being  an  attorney,  ^r.  Harper, 
Ssid  per  Holt,  Ch.  J.  the  difference  is,  if  privilege  of  an  attorney  be  *L«*-  i^^yai^ 
beaded  with  a  writ,  the  defendant  cannot  be  denied  to  be  an  ^^e^MoA. 
ittorney;  if  without,  he  may;  and  then  a  certiorari  iball  be  io6.ciifbii 
iwarded  to  certify  whether  he  be  or  not.  v-Swcehnd, 

'  like  cafe. 

An  attorney  of  C.  B.  pleaded  to  the  jurifdi^^ionof  the  court  of  6  Mod.  1 14. 
B.  R*    And  per  curiam,  he  (hall  not  be  {a)  fworn  to  his  plea,  nor  [^^\^f^ 
leed  the  writ  of  privilege  be  fet  forth  at  large ;  and  if  matter  of  b,  pleaded 
'z6i  be  pleaded  in  abatement,  and  found  againft  the  defendant,  hi«  privilege 
udgmem  (*)  final  (hall  be  given.  j^^'f* 

nrit  of  privilege  to  his  plea,  tefted  aCter  the  a£lion  brought,  but  madte  no  affidavit  of  the  truth  of  hit 
ilea ;  and  on  a  motion  of  Mr.  Parker y  the  plea  was  fet  afide  Sot  want  of  the  oath  j  and  becaule  it  did 
lOt  appear  by  the  writ,  th«t  the  defendant  was  an  attomey  9t  the  tine  of  bringing  the  a£lioa.  M. 
IC,%^  Wicka  V.  Da^ley.  %  Barnard.  K.  B.  216.  S.  C.  [Whether  it  is  necefiary  to  annex  an  affidavit 
jO  the  plea  feems  to  be  a  matter  of  fome  doubt.  See  a  Bl.  Rep  ioS8.  It  mnft  appear  by  the  plea, 
hat  the  defendant  was  an  attorney  at  the  time  of  bringing  the  a£kion.  A  mere  clerical  miftakt  in  tlie 
flatemeot  of  this  fad,  was  boiden  to  be  fatal.  %  Str.  864.]  The  defendant  pleaded  bis  pri?ilege  that 
he  was  an  acting  deik  to  Sir  George  Cooke,  and  annexed  an  affidarit  to  his  plea,  that  he  fdicited  caufea 
in  the  court  of  C.  B.,  but  becaufe  he  did  not  fwear  thai  he  entered  caufes  in  that  office,  or  that  he  did 
bttfioefs  as  an  entering  olerk,  the  plea  was  fet  afide.  Hil.  2G.1.  inB.  R.  Edmund  and  Thomas. 
Bacnaid.  JC.  B.  iJ^l*  S>  C-  may  be  pleaded  without  a  venue.  %  Ld*  Raym.  1173*  {c)  That  it  ia 
peremptory.     Bro.  Perempt.  pi.  48. 

In  ajfumpfti  by  A^  againft  B,  for  1000  yards  of  black  cloth,  for  2  Sid.  164. 
whidi  the  djefeodant  promifed  to  pay,  ^c:  the  defendant  pleaded  ^*^'  '^♦' 
his  privilege  as  an  auditor  of  the  Exchequer,  in  thefe  words,  that  Barringtoix. 
the  Barons  of  the  Exchequer,  their  clerks,  or  other  officers  of  that  {<)  Vide 
court,  have  not  been  empleaded  elfewhere;  to  which  plpa  there  g^'^-^"* 
was  a  demurrer :  ift,  Becaufe  it  w^s  pleaded  in  the  {c)  negative.  ,466. 
a^/)r,  Becaufe  it  was  general,  that  the  Barons  and  their  clerks  $  which  (^Theprf. 
doth  not  flicw  but  that  one  of  their  clerks  might  be  fued  elfe  where,  o®^^  J^t 
3d/p,  That  the  conclufion  was,  he  hopeth^  He. ;  and  for  thefe  Exchequer 
reafons  the  plea  was  thought  ill:  it  was  likewlfe  faid,  that  he  znaybe 
o^ght  to  have  concluded  hoc  paratus  eft  verificare,  unlefs  the  puifne  1^^^-^^ 
brings  into  court  the  (</)  red  book  of  the  Exchequer.  the  red  boo^^ 

of  tlie  Exche^oer  allowed,     i  Kcb.  ^56.     a  K.cb«  103.     2  Lutw.  46.  An  accountant  of 

kiog*s  Exchequer  allowed  his  privilege  in  B.  R.  on  a  Baron^s  coming  into  court  and  ibewing  his 
•f  ac^ouoCf,  and  thii  without  any  pica  or  piaytr  of  the  party,    %  BuIC  36,         >  Where  one  eo 
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to  the  privilege  of  the  oiuit  of  Ezchiquer  is  (oed  in  C.  B.  the  court  (eods  tfif^fideas}  hat  if  it  foil 
B.  R.  no fuferfidtas  it  fcnt,  for  that  would  be  to  fuperfedc  the  king ;  hut  the  praf^ice  is,  to  fend  up  ' 
ndbook  by  the  I^uifne  Baroo.  2  Salk.  546  per  Walter,  Ch.  Baron.  [The  pradice  here 
M  gone  into  defuetudey  and  the  method  now  uled  of  aflerting  the  prmiege  is  bjr  an  order  from  ibc 
•f  Exchequer  tu  remove  the  a^ion,  whether  commenced  in  the  King's  Bench,  Common  Pleas,  or  mf 
other  court,  into  the  office  of  pieas  of  rhe  court  of  Exchequer,  and  that  it  iball  be  there  in  the  ioK 
Ibrwardnefs  as  in  the  court  ou'  of  uhich  the  ad^ion  is  removed ;  bat  this  order  does  not  operate  as  a^v^ 
^orari  to  remove  the  proceedings,  but  as  a  perfonal  order  on  the  party  to  ftay  his  proceeitiiifs  Uiev^«^ 
fiber ty  to  commence  his  a^ion  in  ihe  office  of  pleas,  and  of  coorfe  calls  upon  the  dcfendaot  la  that 
action  to  appear,  to  accept  a  declaration,  and  to  put  the  plaintiff*  in  the  fame  ftare  of  forwardneXs  to  ite 
vfRce  of  pkas  as  he/ was  in  the  other  court.  So  that  the  order  is  fimply  an  injun^on  to  ilaypr^ 
ceedings  in  the  other  c<turt,  qualified  and  ibfteoed  by  a  liberty  given  to  fue  here  j  and  is  to  be  es* 
forced,  as  all  injun£lions  arc,  by  attachment.  Lord  C.  B.  Eyre's  argument  in  Cawtbonic  ▼#  Campbd^y 
Ati&t,  207-8.]  <  • 

Ld.  Raym.  In  affumpjtty  the  defendint  venit  istdidi^  that  he  is  an  officer  of  i 
ILc.  ZQ4.  ^^^  Exchequer,  and  pleads  privilege ;  and  on  demurrer  two  cxcep-l 
^.  3*.  tions  were  taken  :  ifi^  Becaufe  he  pleads  his  privilege  by  writ,  batj 

Tbomee  t.    jjQt  Under  the  feal  of  the  court,     adly^  That  it  is  not  faid»  that  tfaei 
Ld-^Kaym.   ^^"^^  ought  not  to  have  conufance  in  the  beginning  of  the  pka. 
336.  Per  Holt,  Cb.  J. — If  a  man  pleads  privilege,  and  at  the  time  of  i 

^'^•♦^a.  pleading  he  produces  a  writ  teftifying  that  he  is  an  officer,  thei 
L.,     '       plaintifF cannot  deny  the  privilege  :  but,  if  he  pleads  it  without  a 
•  Mod.  8S.    writ,  the  plaintiff  may  deny  it,  but  the  plea  is  good   withooti 
(hewing  the  writ.     As  to  the  fecond  exception  he  held,  that  the^ 
concludon  made  the  plea^  for  if  a  roan  begins  inl)ar  and  coq-< 
dttdes  in  abatement,  it  is  a  plea  in  abatement. 
.Sid.  74.  The  clerks  of  the  papers  and  fecondary  of  the  King's  Bench, 

when  they  claim  privilege,  declare  themfelves  to  be  clerks  to  the 
mafter* 
Sid.  65.  Privilege  in  the  Common  Fleas  muft  be  certified  by  the  protho- 

notaries,  and  not  by  the  fecpndaries. 
9Buir.207.       It  hath  been  a  matter  of  great  doubt  how  far  an  attorney  of 
%  Rol.  Abr.  c.B.  or  Other  privileged  perfon,  being  in  cuftodid  marefcalli,  fliaJl  be 
Saik.  X.        oufted  of  his  privilege  ;  for  on  the  one  hand  being  in  adual  cafto- 
fff.  3.  dy,  he  is  to  anfwer  to  the  plaintiff's  demand  lodged  againft  him, 

Id.  Raym.    ^^^  j,q^  j q  jj^^  procefs  that  brought  him  in ;  and  on  the  other 
5  Mod.  310.  hand,  it  hath  been  thought  hard,  that  his  being  there  by  coercion 
3  Lev.  343.  and  on  a  fictitious  trefpafs  fhould  ouft  him  of  his  real  privilege :  the 
^Ra^m!*  determinations  herein  have  been,  i^.  That  though  A*  be  in  cufi^^ 
f 3^  1361  *    dia  marefcalli  at  the  fuit  of  .S.,  yet  when  B.  declares  againft  him 
he  may  plead  his  privilege,  becaufe  he  comes  there  by  coercion, 
and  had  no  opportunity  before  to  take  advantage  of  it*     ^Ij^  If 
A.  files  bail  at  the  fuit  of  B  and  in  the  fame  term  a  declaration  is 
delivered  againft  A.  at  the  fuit  of  C,  A.  may  plead  his  privily 
againft  C.  as  well  as  againft  B.  \  for  it  were  abfurd  thatC,  who  tops 
his  fuit  upon  the  adiion  of  5.,  ihould  have  more  liberty  or  advantage 
againft  A.  than  B.  himfelf  had.     3  J/j,  But  if  it  be  in  a  fubfequent 
term,  or  if  by  any  thing  A*  waive  his  privilege  in  the  firft  adioo, 
he  then  becomes  obnoxious  to  the  fuits  of  every  one  ;  and  as  to  C« 
he  is  truly  in  cuftodid  marefcalli  s  for  being  once  oufted  of  his  pri- 
vilege, he  can  no  longer  attend  as  an  officer  in  the  other  courts, 
but  is  fixed  in  the  King's  Bench ;  and  therefore  cannot  by  the 
fuppofition  of  the  i;iecei£ty  of  his  attendance  ouft  the  party  of  his 
a£lion. 

So, 


'  So,  If  ah  attorney  of  C.  B.  is  brought  into  the  court  of  B.  R.  Canh.  377. 
;it  the  fuit  of  an  attorney  there,  which  is  an  eftoppel  to  the  dC* 
fend  ant's  privilege^  the  defendant  ihall  be  oufted  of  his  privilege 
in  all  other  actions  commenced  againft  him  in  B.  R,  in  the  fame 
term ;  becaufe  the  jurifdiftion  of  this  court  was  attached  upon 
him  by  the  firfl:  adion. 

As  to  the  time  of  pleading  privilege,  it  has  been  laid  down  in  **  **•  ^'  7- 
a  variety  of  cafes  as  a  fure  rule,  that  after  imparlance  the  defend-  27^*176. 
ant  cannot  plead  his  privilege,  becaufe  by  imparling  he  affirms  the  Dyer,  33/ 
jurifdi£iion  of  the  court,  which  by  this  plea  he  would  ouft.     But  Gp<il>.  a«6, 
herein  thcfc  diftinAions  have  been  taken,  and  the  law  by  the  mo-  ^Lev*54?' 
dern  authorities  feems  now  eftabliflied,  that  after'  a  general  im-  Keb.  195. 
parlance,  the  defendant  cannot  plead  privilege,  becaufe  he  muft  ^^'*  ^5^- 
then  plead  in  chief ;  fo  after  a  fpecial  imparlance  in  this  manner,  i  1*^'*^" 
Salvlt  omnibus  ailegaticnibus    Isf    exceptionibus    omnimodis  tarn  ad  Hard.  365. 
bre^/e  quam  ad  narrationem  ,•  for  by  this  fpecial  imparlance  he  has  ^*^-  3«** 
confined  himfelf  to  take  advantage  of  defefis  in  the  writ  and  *2 1^,63?^' 
count  only  \  but  in  cafe  of  a  general  fpecial  imparlance  obtained  show.  49. 
from  the  court,  viz.  Salvisfibi  omnibus  isf  omnimodis  advantagiir  isf  ^'*V^*  4^* 
exceptionibus^  he  may  after  plead  his  privilege ;  for  this  is  not  to  ouft  comb.  68. 
the  court  of  its  jurifdidiion,  but  is  a  privilege  which  each  court  al- 
lows to  the  officers  of  the  other,  to  be  fued  in  their  own  court  only. 

A  wit-nefs  was  arrefted  in  his  return  from  Winchefter  affizes,  Trin. 
and  in  the  term  following  was  difcharged  by  motion  on  common  .'  3  <Ano. 
bail  by  the  court  from  which  the  record  ifTued,  and  that  without  Hatch  vl 
having  the  privilege  of  the  court  of  nifi  prius  certified.     Had  the  BiiOet. 
arreft  been  at  the  affizes,  the  judges  there  might  have  difcharged  ^*i|**  ^^ 
him  ;  for  privileges  given  by  Jaw  are  to  be  profecuted  in  fuch  a  -j^sia.  o86. 
manner  as  the  party  may  mod  eafily  get  the  benefit  of  them. 

5*  How  privileged  Perfons  are  to  fue  and  be  fued. 

When  an  attorney  or  other  officer  entitled  to  privilege,  is  plain-  4  ^^^^  7^* 
tiflF,  he  regularly  fues  {a)  by  writ  of  privilege,  and  is  fued  by  bill-,  V:  J^^^ 
which  proceffiss  ifiue  out  of  the  court  in  which  the  a£kion  is  com-  Exchequer, 
menced^  and  have  no  foundation  in  Chancery.  where  the 

plaintiff  is 
•    prtTiieged,  the  fulc  is  pto  mbiut  ^  where  the  defeadaat  is  privileged,  the  Tait  is  by  bill.    2  Salk.  546. 

But  an  attorney  is  not  obliged  to  fue  by  writ  of  privilege,  but  Vent  199. 
may  fue  by  original ;  but  if  he  ele£ts  the  former,  he  muft  name  cro^E?ijf ' 
himfelf  attorney,  isfc.  for  when  any  particular  chara£ber  or  re-  731, 
lation  gives  any  perfon  rights  and   privileges,   it  muft  be  fet 
forth. 

And  therefore  it  hath  been  held,  that  if  an  attorney  fues  by  aLeT.4o. 
original,  he  muft  declare  as  others  do  5  and  that  if  he  does  other-  ^?i'|?l 
wife,  it  will  be  fatal  on  a  fpecial  demurrer,  though  aided  after  g^^.  '      * 
verdi^i,  and  alfo  good  on  a  general  demurrer.  3  ^«b-  is* 

Attornies  are  entitled  to  procefs  of  attachment,  and  are  not  to  Mod*  10, 
be  arrefted  or  held  to  fpecial  bail,  let  the  caufe  of  adiion  be  what  it' 
will*;  for  being  officers  of  the  court  they  are  obliged  to  a  conftant 

attendancC|  and  are  prei^ed  to  be  always  amenable* 

A  filazer 


^a4  Ipribfiege. 

*^B4^      A  filazer  of  S.R*  vas  anefted  by  vrit,  but  Afichtrged 
Lmtd^s       ^mmon  bail ;  for  he  ought  to  be  fued  by  bill^  as  being 
caie.  in  court* 

^^^*  S44'  A  bill  cannot  be  filed  againft  a  perfbn  privileged,  in  w> 
tt  may'be'^  tbn  (a) ;  for  then  he  ia  not  prefent  in  court,  and  as  to  the  via* 
filed  in  vaca.  tion,  it  begins  the  laft  day  of  the  term,  as  foon  as  the  cool 

tiMMWell     rifcs. 

fllio  term 

tincy  Doiigl.300.)  diough  !fk  be  filed  io  TacacioD,  otherwife  then  Ioft?oi4  the  ttatatt  of  UaS»6m» 

tbe  pleintiff  vill  not  be  allowed  hia  cofta*  if  the  adioo  Ikoald  be  fettkd  before  ^kt  Cfliiiaof  lora.] 


aSalk.  544*  The  bill  mud  be  filed  though  the  attorney  agrees  to  appeal  ai 
v'*  5'  difpenie  with  it ;  but  it  may  in  fuch  cafe  be  filed  afterwanb. 

•  M^.  iS.      In  an  attachment  of  privUege  by  the  marflial,  he  ihall  haven 

attorney,  becaufe  pre&nt  in  courf. 
1^.*  ^^4*  An  information  was  exhibited  againft  the  cuflos  irnuum  ciB*!* 
▼.Rigeu'  '  for  abuies  and  mifdemeanors  in  his  office,  who  refufed  to  appear 
(i)  Anat- .  in  {b)  perfon,  but  would  have  appeared  by  attorney;  and  Ac 
•J^y  ™v  opinion  of  the  court  was,  that  he  could  not  appear  by  attoroeft 
,^ivUege  by  ^^S  ^^  officer  of  the  cpurt,  and  prefumed  to  be  always  piefat.' 
an  attorney,  and  therefore  it  was  agreed,  that  no  procefs  fliould  b^  iSNi 
withoat  any  againft  him  *,  but  that  upon  reading  the  information,  if  be  dil 
cnce?7or'he  ^^^  appear,  judgment  (hould  be  given  againft  him. 

aiay  be  fick»  ot  have  bufinefa  in  aootber  court,  and  the  precedeota  are  both  ways,  S(il«  411* 

* 

Cro.  Car.  Jn  an  aftion  brought  by  an  attorney  by  bill  of  privilege,  tic 
JJJ^'j  y"^'  judgment  was  quod  nU  capiat  per  breve,  inftcal'iif  -#»/  capuU  ff 
Burbedg'e.     bUlami  which  was  held  manifeft  error,  unlef^  it  could  be  asteaM 

as  the  miftake  of  the  clerk. 
Icon.  319.        In  a  bill  of  privilege  by  or  againft  an  attorney,  no  c^u  liob 
U^vUe  tide  ^^  *"  attachment  of  privilege ;  and  confequendy  on  fuch  pfo* 
Outlawry,     ceeding  there  can  be  no  outlawrv* 

Dyer,2S8.a.  In  an  attachment  of  privilege  by  or  againft  an  attorney,  it  h>° 
Cio^.  Car  ^^^  htlii^  that  pledges  to  profccute  muft  be  entered  on  the  in^ 
^7,\%,  '  parlance  roll ;  and  diat  this  is  not  barely  form,  but  matter  ff 
3  Lev.  39.    U)  fubftance. 

(f)  Seema      ^  * 

■ow  aided  by  the  4  &  5  Ann.  c.  i6« 

» Mod.  2^7.  The  judges,  prothonotaries,  attornies,  bV.  of  the  court  » 
js^k.  a^3.  ^*  ^'  wnofe  attendance  is  wholly  required  in  court,  are  not  fuaUc 
pi.  8.  by  origrnal,  but  by  bill  only )  but  ferjeants  at  law,  judges*  fe^ 

id.  Raym.  yants,  and  other  clerks,  though  they  may  be  entitled  to  the  pn- 
^^'*  vllcge  of  being  fued  in  that  court,  yet  muft  they  be  faeJ  by  on* 

ginal,  and  not  by  bill. 
Tri».  5  O'       In  ajfumifit  by  bill  againft  the  defendant  as  wf  ckrucrm  *»* 
DiilStt  *^,      rir^iV  coram  ipfo  rege,  die  defendant  pleaded  that  he  was  a  £»• 
Hayward.     zer,  abfque  boc^  that  he  was  a  clerk ;  and  on  demurreri  tbe  p<c^ 

was  fet  9fi4e  as  frivolous  an4  impertinent^  for  that  filasers  v^ 

dcrks. 


privilege*  6^25 

■ 

6.  Whether  there  can  be  Privilege  againft  Privilege. 

It  feems  a  general  rule»  that  there  can  be^  no  privilege  againft  Bro.  Privl- 
privilege ;  fo  that  if  an  officer  of  one  court  fues  an  officer  of  an-  Godb^'i?°' 
other,  .  the  defendant  (hall  not  plead  his  privilege  ;  for  the  attend-  jenlc.  iji. 
cuice  of  the  plaintiff  is  as  ncceiiary  in  nis  court  as  the  defendant's  ^  BrownU 
is  in  his;  and  therefore  the  caufc  is  legally  attached  in  the  court     J'  ^^l 
Mrhcrc  the  plaintiff  is  an  officer.  Abr.  274.  * 

Jenk.  173.  iKeb.  ^4.6.  [Barm's,  44.  2  Bl<  Rep  132$*  If  one  actomey  fue  another  attorney 
hj  attachment  of  privilege,  and  hold  him  to  bail,  the  defendant  may  either  plead  his  privilege  in  abate« 
ment,  or  move  the  court  to  flay  the  proceedings,  but  in  neither  cafe  will  he  be  entitled  to  cofts.  Barber 
T.  Palmer,  6  Tetm  Rep.  524.] 

As,  where  J,  S.  attorney  of  B.  R.  brought  trefpafs  againft  the  *  ^^n-  4»^ 
^(rarden  of  the  Fleet  who  came  into  the  court  of  C.  B,  and  prayed  ^^^^^ '  ** 
the  advice  of  the  court,  whether  he  being  an  officer  of  the  court 
Ihould  be  obliged  to  arifwer ;  and  on  conflderatiou  of  the  equality 
of  ptivilege»  the  court  determined,  that  he  who  commences  the 
fttit  is  entitled  to  privilege  ^  and  therefore  advifed  the  warden 
/to  anfwer. 

So,  where  one  of  the  clerks  in  Chancery  was  empleaded  in  C.  B^  4L0011. 1 93;' 
•  by  bill  of  privilege  by  an  attorney  of  the  faid  court,  and  prayed  ^^55,^," 
'  his  privilege  \  it  was  denied  him,  becaufe  the  plaintiff  was  privi- 
leged in  that  court  as  well  as  the  defendant  in  Chancery,  and  was 
firft  interefted  in  his  privilege  by  bringing  his  writ. 

So,  where  the  plaintiff  brought  his  bill  in  the  £:Kchequer,  to  be  K«^»  ^^V 
relieved  againft  a  bond,  put  in  fuit  againft  the  defendant  in  the  Leathal* 
Petty-bag  Office,  which  is  a  court  of  common  law,  to  which  the 
defendant  pleaded  his  privilege  as  an  officer  of  the  court  of 
Chancery;  the  court  agreed,  that  when  both  parties  are 
privileged  perfons,  his  privilege  (hall  take  place  who  firft  fues  ; 
fo  that  here  the  fuit  in  equity  to  be  relieved  againft  the  penalty  of 
the  bond,  being  firft  attached  here,  gained  a  preference  in  the 
plaintiff  in  his  fuit,  which  is  a  diftin£t  fuit  from  that  of  the  de- 
fendant at  common  law ;  and  therefore  the  plea  was  over-ruled, 
and  an  injun£tion  awarded  till  anfwer.  In  this  cafe  it  was  faid, 
that  if  both  are  privileged,  but  the  attendance  of  the  one  is  more 
requifite  than  that  of  the  other,  his  privilege  fliall  be  allowed  who 
has  moft  caufe  of  privilege. 

Where  an  a£tion  is  brought  by  the  kihg,  the  defendant  {hall  Ld.Raym. 
not  have  privilege.  -  *7- 

An  attorney  of  C  B.  fued  a  member  of  the  Univerfity  of  Ox^  Ld.  Ray*. 
fordy  who  prayed  his  privilege,  which  is,  not  to  be  fued  in  another  ^^]]J^^^ 
place;  and  though  it  was  infifted,  that  this  privilege  was  given    '      *    *" 
them  by  a£l  of  parliament,  yet,  in  regard  the  words  were  gene^ 
ral,  the  court  held,  thaf  there  was  no  neceffity  to  conftrue  them 
fo  as  to  extend  to  privileges  before  in  ejfe;  and  that  therefore  this 
ff ecial  privilege  was  not  taken  away  by  the  ftatute* 

Vol.  V.  S  f 


S%6  Ptitiflege. 

(C)  Privilege  of  Peers  and  Members  of  Parliament ! 

And  herein, 


4  tnli.  2^ 
SciLiiS. 


0 

t.  Who  ate  entitled  to  this  Privilege. 

ALL  peersy  without  any  di(lin£lion  as  to  degree  or  rank*  ais 
*-^  entitled  to  privilege ;  for  they  arc  equally  obliged  to  (a)  it- 
454**^^  tend  the  fervicc  of  the  publick,  and  {hi)  are  always  fuppofed  amefc 
Dyer,  ^14.  able,  and  to  have  fuflicient  property  to  anfwcr  in  fuits  and  acKoss 
Bro^  Ex '  ^i^ougf^'  againft  them,  and  on  thcfe  grounds  are  not  to  be  arreltci 
3.  Moo',  or  moleftcd  in  their  perfons.  This  privilege  extended  formalf 
7r7.  SCO-  to  abbots,  as  it  does  to  bilhdps,  members  of  the  Convocation,  and 
luit  gs"*"^  members  of  the  Houfc  of  Commons  at  this  day* 

203.      Sir  Simon   Dew'i  Journa's,  414.      Pick.  59.      Fin^h,  555.     2  Ld.  Raym.  1147.     3  5<ii. 
AViik-  edit.  p.  147S.  (fl)  Dyer,  60.   a.   In  niirjtinc.     Nov,  102.     Moor,  77S.  pi.  loco.     ttiaT. 

P.  C.  3(i.     Hawk..  P.  C.  c.  12.  ^  2.    Tha;  the  kyig^s  graoc  or  charter  uf  ezeniption  caanot  difchiji 
a  oobieman  from  his  attendance  in  parliament,  4  Inft-  49.  {h)  The  law  intends  ibem  en  be  al^&Bf 

th«  king  with  their  counfel  for  the  commonweaUh,  and  to  keep  the  realm  in  fafety  by  their  proACuaad 
Valottr.     9  Rep.  49.  a.  ii.  68.^  Jetik.  Cent.  icy.  pi.  6.     Hob.  61.     10  Rep.  76.  b.     :a  Lo.  gt- 

(^)  U.Coke  The  priyi^egc  of  parliament,  according  to  the  {c\  law  of  par- 

law  °!i  o«'  liament,  is  of  a  very  exten five  nature.    But  all  that  is  here  ia- 

mbli^utnn^  tcuded  to  be  treated  of  is  only  the  taking  notice  of  and  pointing 

4a  eft ^  A  nod-  out  fuch  cafes  and  refolutions  relative  hereto,  as  are  to  be  found 

*'if*TT*'  in  the  books  of  law;  not  to  determine  concerning  this  privilege 

,4  init.  as  fettled  by  the  rules  and  orders  of  each  Houfe,  of  which  thcf 


fiita 


^y  ('0  »3  themfclves  are  the  (J)  lole  Judges,  though  tlic  king's  courts  {e]  in- 
iTnrt^i  cidently  take  notice  thereof,  and  are  bound  to  determine  in  mat- 
50.  363.       ters  of  privilege  when  fo  directed  by  a£i  of  parliament* 

Piina's  Aniroad.  on  4  Inft.  12.  Cio.  Car.  i^'i.  604.  x  Ld  Raym.  1  r  11.  -  (/)  l^^ii  Moi.  6i 
Have  determined  m  relation  to  their  journali.  Hob.  1 1 1.  See  the  arguments  in  ihe  cal<  of  Aihar  *• 
Wh'ae,  Salk.  19*  pi.  xo.  6  Mod.  45.  2  Ld.  Raym.  93S.  Earn^rJiilon  v  Soamc.  2  Let.  114* 
3  Kcb.  365.  369.     Ooiljw^s  cafe.     2  Vent.  37.      The  Queen  v.  Faty.     a  Ld.  Raym.  tios# 

Co.Lit.2<;6.  This  privilege  extends  only  to  the  peers  of  Great  Britain  i  fo 
r Jn'i  ^o*  ^^^  ^  nobleman  of  any  other  country,  or  a  lord  of  Ireland^  hath 
fL  19.  not  any  other  privileges  in  this  kingdom  than  a  common  pcrfon. 

Alfo,  the  fon  and  heir  apparent  of  a  nobleman  is  not  entitled  to  the 
privilege  of  being  tried  by  his  peers,  which  is  confined  to  fuch  pcr- 
fon as  is  a  lord  of  parliament  at  tie  time.    But  it  feems,  that  an  in- 
fant peer  is  privileged  from  arreils,  his  perfon  being  held  facrcd. 
(/)  9  Co-        The  peers  of  Scotland  had  no  privileges  in  this  kingdom  (/)  be* 
<  A  fsif  c  8  ^^^^  ^  Union  j  but  now,  by  the  twenty-third  article  of  the  Union, 
p.  w!  5?<*3.    the  fixteen  eledied  peers  fhall  have  all  the  privileges  of  thepcc« 
[Since  this    of  parliament  of  Great  Britain ;  alfo,  all  the  reft  of  the  peers  of 
jlcXn'of'a    -S^^^^^''^  fl^^l^  l^ave  all  the  privileges  of  the  peerage  of  England,^ 
i;cotch  peer    ccpting  Only  that  of  fitting  and  voting  in  parliament. 

has  bem 

bolden  to  be  privileged  from  arrefts,  2  Str.  999.  Fort.  163.  165.  But  the  above  frticle  of  the  ft'*'' 
of  Union,  upon  which  thU  privilege  it  claiaed  by  a  peer  of  Scotland,  not  ooe  of  the  iixtsen,  U^h  ^^ 
the^peers  of  Sc'>iland  A  all  have  the  privil^es  of  the  peert  of  Great  Britain,  except  the  right  and  p^i^*^ 
ot  fitting  in  the  Houfe  of  Lords,  aiui  tbeprimJtges  dependimg  tbtriou.  Now,  as  every  priTilege  thu"^ 
by  a  peer  folely  depends  upon,  and  is  in  confequeooB  of  his  fitting  in  parliament,  that  is,  bcio{* 
aiflual  lord  of  parliament,  it  feemt,  that  the  allowing  all  the  Scotch  peers  the  privilege  from  arrets  »o<^ 
wiihio  the  uo^^ds  of  the  a^  of  Union,  the  only  act  uadsi  whiih  the  Scotch  peers  to  this  di\y  caa  cbw 
aay  priTil»j(«  here  at  all.    a  Cr.  Pr«  la/.] 

A  pec  W 


A  jfccrc^s  by  (a)  bittt  is  entitled  to  privilege  :  fo,  of  a  pccrefs  a  Iftft  50. 
by  marriage,  and  that  as  well  during  the  coverture  as  after  :  but,  ^^**-  *-*• 
^s  a  pcercfs  by  marriage  (3)  lofes  her  dignity  by  marrying  a  coni-  2  chanfci. 
xiioner,  after  fuch  marriage  (he  is  not  entitled  to  any  privilege*        214. 

Forcefc. 
Rep.  162.     Vent  298.     Si)l.  112.     Eq.   CaX.  Ab.   349.  (A).      Co.  Lit.  16.  b.     6  Rep.  53. «b. 

Dyer,  79.  pi.  51.   a  Kawk.  F.  C.  c  44.  ^  ix.     Otd.-xot  Houfeof  Peir  ,  al  Feb.  1692 {a)  BuC 

doubcei  whether  a  peerefs  by  pa'cntonly  Icr  life,  is  entitled  to  this  privilege.     Slyi.  234.  252.  held 
that  ihe  is  not  cncttleti.     Style,  254.  but  adjourned.  ■    {b)  Co.  Lit.  16.     6  Co.  55.     Dyer,  79* 

It  was  holden  by  my  JLord  Ch.  J.  Ho/t^  in  the  cafe  of  (c)  Lord  Ban*  (c)  Vide  thU 
bury^  that  where  a  perfon  is  called  by  writ  to  the  Houfe  of  Peers^  c^tin/'ra. 
he  is  no  peer  till  he  fits  in  parliamenty  tlie  writ  giving  him  no  no- 
bility or  honour;  but  that  it  was  the  fitting  in  the  Houfe  of  Lords, 
and  aJTociating  himfelf  with  them  that  ennobled  his  blood  ;  and 
that  therefore,  if  the  king  or  he  dies  before  a  parliament  meets, 
the  writ  is  determined^  and  the  party  remains  a  commoner ;  but 
he  held  it  othetwife  in  a  creation  by  letters  patent,  by  which  the 
party  is  immediately  noble  without  any  other  a£l  or  ceremony ; 
and  though  the  parliament  never  meets,  or  the  king  dies,  the  no*' 
bility  remains  to  him  and  his  pofterity,  according  to  the  limitations 
in  the  patent. 

i.    How  far  this  Privilege  extends  to  their  Serratlts  and  At- 
tendants; 

A  (</)  member  ef  parliartient  (hall  have  privilege  of  parliament^  4PiTnReg. 
not  only  for  his  (e)  fcrvants^  but  for  his  horfes,  {^'t*.  or  other  goods  }J^w";  ^*^' 
diltrainable.  joum.  123. 

4lnA.  24.  {d)  Noblemen^s  fervants  ar^  privileged  from  arrets  in  time  of  parHament.  2  Show.  84. 
Order  of  Houfe  of  Lords,  2S  May  1^28.  Sir  W.  jt).  155.  Stye,  i^,;^.  167  Sir  .Siaon  D*£wes*t 
Joornalsl  315.  323.  530.  531,  533  6071  6*:  8.  6x7.  (<)  Said  to  extend  or^ly  to  feryants,  and  nut 
to  their  tenant^.  Movi.  13.  And  in  Ma>chy  92.  it  is  faid  to  have  been  uidered  b)  the  Lotds  in  Parlia- 
ment, I  >  Car.  X.  That  only  n>enial  fervancsy^or  thofe  who  attended  on  the  perfun  of  a  knighi  or  buii^efa 
oFparrument,  (hould  be  free  from  ftrieft. 

J.  S.  brought  debt  for  rent  againft  H.  who  pleaded  that  he  Stile,  139. 
.  was  tenant  and  fervant  to  Lord  Moah^  and  prayed  his  writ  of  pri-  ^^  ^ 
Vilege  miight  be  allowed  :  the  plaintiff  demurred  :  it  was  argued,  viJe  Latch, 
that  the  matter  of  the  plea  was  again  It  the  common  and  ftatute  'so-  «^<i 
law;  but  ptr  Roll,  Ch.J.    You  ought  not  to  argue  generally  stL,  i67« 
againft  the  privilege  of  parliament  j  every  court  hath  its  privilege;  223. 
I  conceive  a  writ  of  privilege  belongs  to  a  patliament-man,  fo  far  (/)  *J^ 
as  to  ptoted  his  lands  and  (/}  dilate  ;  and  you  have  admitted  his  '^^' 
privilege  by  your  demurrer. 

The  warden  of  the  Fleet  infifted  upon  a^^rit  of  privilege^  alleg-*  %  Ventt54. 
ing  that  he  was  obliged  to  attend  the  Houfe  of  Lords ;  but  it  ap«  * 
pearing  that  he  was  fued  upon  an  efcape,  and  the  court  confider- 
ing  that  great  inconvenience  would  enfue^  and  being  of  opinion 
that  it  was  in  their  difcretion  whether  they  would  ^rant  fuch 
Wrtjt  or  no  upon  a  motion,  they  faid  he  might  plead  it  if  he  would, 
liut  they  would  not  award  fuch  a  writ,  or,  if  his  privilege  w^s 
iftfripgcdj  he  migbt  Mipplain  to  the  Houfe  of  Lords* 

Sfa  la 


6^8  j^ttulege. 

Mod.  144.        In  debt,  the  defendant  pleads  he  was  a  fenrant  to  a  member  of 
bnaariair  P^^^'^^^  ^^^  '^  ^^  7^  orrtfian  nsn  debet  i  the  plaintiff  piayi 


cdbcMccn  judgment;  and  qma  vuktttr  qyed  tale  kahetvr  frrutlegufm  ftd 
Riven  «  magnates f  &c.  &  eorum  fanahmtts  cafijeu  arrtjlart  non  Mem  ;  pi 
^*^^  ™*  nullum  babetur  priviU^um  quod  aon  dihtnt  impladiarij  idea  refpoaied 
oujter* 


4.  7*  10.  in 


Pafch.  ^  Defendant  after  a  general  impailance  pleaded,  that  he  was  i 
cT  B*La!r.  f'^r?^'**  *^  ^  P^^>  '•^-  ^cEari  of  PetKhr^ke  i  and  by  Norths  Ch-J. 
Wbookx.  *  it  is  not  receivable,  for  it  is  the  privilege  of  the  mafter  and  noc 
the  fervant's ;  but  the  defendant  ought  to  fue  his  writ  of  privilege, 
for  perhaps  his  mafter  will  not  proted  him  ;  and  if  he  wiD  doC| 
he  is  then  left  to  anfwer ;  like  to  the  cafe  of  a  counfellour,  whoe 
it  is  the  privilege  of  the  client  that  he  fliall  not  be  compelled  t» 
diicorer  the  fccrets  of  the  client ;  but,  if  the  client  be  willing^ 
the  court  will  compel  the  counfel  to  difcover  what  he  knows ; 
which  Serjeant  Ma\  nard  faid  was  his  father's  cafe  before  the  Laid 
Cecil i  in  the  court  of  Wards.  North  faid,  as  it  was  a  matter  of 
great  confequence,  he  would  advife  with  the  Lord  Chanccllonr  and 
the  reft  of  the  Judges,  what  ufed  to  be  done  in  fuch  cafes  :  after- 
wards it  was  moved  again,  and  North  faid  it  was  moved  in  the 
Houfe  of  Lords,  and  that  they  had  left  it  to  the  Judges  to  do  ac- 
cording to  law ;  and  therefore  the  plea  was  reje£bed. 
sScri.1065.  By  an  order  i^Jan.  1606,  in  the  Houfe  of  Lords,  it  wasre^ 
folved,  that  no  common  attorney  or  folicitor,  -though  employed 
by  any  peer,  ihould  have  the  privilege  of  that  Houfe. 

By  an  order  24  May  1724,  this  privilege  was  rellratned  to 
menial  fervants  and  otners  neceflarily  emptoyed  about  eftates  of 
peers. 

By  an  order  22  Jan.  1 7 15,  it  was  refolvcd,  that  every  pea 
Ihould  upon  his  honour  certify  to  the  Houfe,  :tl^t  the  pcrfoas 
protected  were  within  the  privilege  of  the  Houfe ;  and  (hoald 
by  letter  acquaint  the  party  arrefting  fuch  pririleged  pcrfon  with 
the  fame. 
M.  ioG..-«.       An  attorney  was  taken  in  execution  upon  a  ca,  fa^  about  two 
wkkham  V  7^^^  *S^^>  ^^^  upon  a  letter  tinder  the  hand  and  feal  of  the  Loid 
Hobttt.        <S.?y  and  Seal^  the  iheriff*  difcharged  him  as  ftcward  to  his  IcrdQup. 
ftStv».ic65.  A  rule  was  obtained  at  the  (ide-bar  f<Jt  the  return  of  the  writ ;  and 
Hardw!^      now  ou  motiou  in  court  |o  difcharge  this  rule,  it  was  urged  in  be- 
34S.  s!  C.    half  of  the  (heriff,  that  this  privilege  belonged  only  to  the  peer, 
and  not  lo  the  party,  and  was  not  returnable  to  the  procefs  \  aiid 
that  therefore  the  court  ought  not  to  iofifl;  upon  a  return,  as  the 
flieriflF  could  not  juftify  the  detention  of  the  defendant^  but  under 
peril  of  bringing  himfclf  and  the  plaintiff  under  the  cenfure  of 
the  Houfe  of  Peers :  but  on  confideration  of  the  above-mentioocd 
orders,  and  on  confidering  the  nature  of  this  cafe,  that  the  plain' 
tiff  was  within  the  ordinary  juftice  of  the  court  entitled  to  a  re- 
turn of  his  writ;  that  without  fuch  return  he  might  be  debarred 
from  any  further  execution ;  but  principally  from  the  great  incon- 
veniency  that  might  arlfe  by  allowing  attomies,  who  are  officers  to 
thp  courts  in  which  they  reipe^vely  praflifej  and  therefore  amefn* 

able 


able  to  thofc'courtS)  this  kind  of  privilege;  the  court  gave  the 
plaintiff  liberty  to  proceed  againft  the  fherifi^  but  gave  him  time 
till  next  term  to  niake  his  return. 

[But  now  the  ftatute  of  10  G.  3.  tf.  50.  takes  away  from  fcr-  OnAe 
▼ants   all  privilege  whatever,  perfonal,  as  well  as  privilege  from  ^^  ^\^ 

fuitS.3  Bamentin  " 

November  1774.9 1  doubt  was  conceived,  whether,  as  this  aft  had  thas  taken  away  all  privilege  I'ronn  the 

fcrvancs  of  members,  fome  alteration  ought  not  lo  be  made  in  the  form  of  the  prayer  of  the  Speaker  of 

the  Houfe  of  Commons  to  the  thrqre ;  and  the  then  Speaker,  Sir  Fletcher  Norton,  at  fir/(,  it  feems, 

aoccfKled  to  make  an  alteration,  by  claiming  all  the  ufual  privileges,  *<  except  where  the  fame  had  been 

*<    varied  or  taken  away  by  aft  of  parliamenc**     But  up  •n  conferring  wiih  die  Lord  Chancdlour,  Lord 

Apfley,  hit  Lordfliip  fa'd,  **  thji  as  no  «)!t^ranon  hafl  been  made  formerly,  on  the  pailing  of  the  aft  ia 

**    ICing    Wiliiam^a  time,  relating  to   the  privilege  of  parliament  j  and  as,  whatever  die  Commoaa 

^*   claimed,  neither  the  allowance  of  the  king,  nor  the  claim  itfelf,  could  befuppoCd  to  include  privi-  , 

*<   leges  not  yvirranted  by  law;  he  was  of  opinion,  that  it  would  be  the  fafer  way,  in  order  to  prevent 

**  asiy  difficaltiec  that  might  arife  fr^^m  an  alteration,  to  adhere  to  the  ufual  form  ;  and  that  he  was 

*'   ready  to  give  the  king's  anfwer  in  the  accuftomed  manner.**     Sir  Fletcher  Norton  acqulefced  in  this  ; 

and  made  the  claim  in  the  ancient  form  of  words,  without  any  alteration^  and  received  the  ufual  an- 

Cwer,  and  the  fame  form  has  been  coniiaued  ever  fioce* 

3.  In  what  Cafes  this  Privilege  is  to  be  allowed. 

• 

In  all  caufes  this  privilege  is  regularly  to  be  allowed ;  fo  that  a  ^ro*  ^xT-'    ;. 
peer  of  the  realm,  or  a  member  of  the  Houfe  of  Commons,  is  ^"^"5^  ^*'  • 
not  to  be  arrefted  or  mulefted  in  his  perfon  or  (a)  eftate.  not  lie 

mgaintl  aloid  of  parliament,  noragaii;ll  an  abbot  or  bifhop  ;  bur,  if  rcfcous  he  returned  upon  a  lord  of  par- 
liament, a  c«^/0i  lies  f.)r  th>:  con:empt.     Moor,  767.  Finch  of  Law,  355.     [<t)  The  goods  of  a  privi.    t 
leged  perfon  taken  in  e xecuiian  during  the  privilege  of  parliament  ought  to  be  redelivered  and  freed  as 
well  as  the  perfon.     Jon.  755. 

But  privilege  of  parliament  doth  not  extend  to  (b)  high  treafon,  4  In/K  25. 
felony,  breach  of  the  peace,  or  furety  of  the  peace.  Su  "^  *  f 

parliament  Writs.  [On  the  4th  of  June  1614,  the  Lord  Chancellour  Ellcfmere,  in  a  cafe  then  before 
the  Houfe  of  Lords,  declares,  *'  That  no  privilege  of  parliament  doth  proteft  any  man,  in  cafe  of 
**  breach  of  the  peace.**  Sr>,  on  the  yth  of  February  and  Sth  of  June  1757,  on  a  complaint  againft  Earl 
Ferrers,  the  Lords  refolve,  '*  That  no  peer  or  lord  of  parliament  hath  privilege  of  peerage  or  of  parlia- 
«  ro*nt  againft  being  compelled,  by  piocefs  of  the  courts  in  Weftminfter-hall  to  pay  obedience' to  a 
**  writ  of  babeat  corf^us  diiefted  tu  him."  In  the  year  1795,  the  Earl  of  Abinglon  was  committed  by 
the  court  of  King's  Bench  to  the  prifon  of  that  court  as  part  of  the  punifliment  inflifted  upon  him^ 
being  convifted  of  publifliing  a  libel  ]  {b)  In  treafon  or  felony,  or  mifprifion  of  treafon  or  felony^ 
they  can  only  be  tried  by  their  peers ;  but  for  all  other  offences,  as  pra^nutnire^  riot,  feducing  a  young 
lady  from  her  parents  in  order  to  d«:bjuQb  her,  ice,  they  are  to  be  tried  by  the  country.  2  Hawk. 
P.  C.  c.  44.  ^13.  ——That  neither  Magna  Cbtirta,  nor  any  other  law  pri?il7ges  a  peer  from  being 
indited  by  a  grand  jury  of  commoners,  either  in  the  Kin^^s  Bench  or  before  commiflloners  of  oyer  or 

the  coroner,  &c.     2  Hawk.  P.  C  c.  44.  ^  i^.* But  the  court  of  B.  R.  cannot  receive  the 

plea  of  net  guilty,  or  the  confefTion  of  a  peer,  but  only  the  Lord  High  Steward ;  but  it  may  allow  a 
pardon  pleaded  by  a  peer  to  an  indidtment  in  that  court.     2  Hawk.  P.  C  c.  44.  ^  ly.-  -So,  if  a 

peer  b:  atubted  of  treafon  or  felony,  he  may  be  brought  before  the  court  of  B.  R.  and  demanded  what 
be  has  to  fay,  why- execution  ihould  not  be  awarded  againft  him;  and  if  he  plead  any  matter  to  fuch 
demand,  his  plea  fhalt  be  difcufTed,  and  execution  awarded  by  the  faid  court,  upon  its  being  adjudged 
againi  him.  z  Hawk.  P.  C  c.4^.  ^  18.  [In  the  cafe  of  Earl  Ferrers  it  was  determined  by  all  the 
judges,  that  a  peer  indited  of  feiony  and  murder,  and  cried  and  cunvidfced  thereof  before  the  lords  ia 
parliament,  ought  to  receive  judgment  for  the  fame  according  to  Che  provifions  of  the  25  G.  a.  c.  37. 
And  fappofiog  the  diy  appointed  by  the  judgment  for  execution  (hould  lapfe  before  fuch  execacion  donej 
that  a  new  time  may  be  appointed  for  the  execution,  either  by  the  high  court  of  parliament  before  which 
fuch  peer  (hall  have  been  attainted,  althongh  the  office  of  h'gh  fteward  be  determined,  or  by  the  court 
of  King's  Bench,  the  parliament  not  ihen  fitting  j  and  the  record  of  the  attaiodec  being  properly  re- 
movcfi  into  that  court.     Foft.  ^r.  L.  1 39.] 

And  therefore  in  an  indiftmcnt  for  treafon  or  felony,  trefpafs  »HaL  Hirf. 
.     vilsf  armis^  aflault  or  riot,  proccfs  of  outlawry  (hall  iflue  againft  ^HaJJ^'* 
a  peer  of  the  realm ;  for  the  fuit  is  for  the  king,  and  the  offence  p.  c.  c,  44. 

S  f  3  is  §  j6. 


03^  JPribtlege. 

is  a  contempt  agdinft  him.     But  in  civil  'anions  between  p^tff 

and  party,  regularly,  a  capias  or  exigent  lies  not  againfl  a  lord  of 

padiament, 

Cw.  Eli*.         If  a  peer  of  parliament  be  convift  of  a  difleifia  with  force,  a 

Ld?  Stafford  ^^P^^^  P^  fi^^  and  txigent  Ihall  iflue ;   for  the  fine  is  given  by 

▼.  Thynne,    ftatutc  in  which  no  perfon  is  {a)  exempted. 

fa\dt  Dyer,  314.     (<j)  For  execution  on  •  ftatur,e  fbple,  merchant,  on  the  flatute  of  j^^tmBm^d^  «r 
OQ  rhe  f^a'^ute  of  23  H.  8.  the  body  of  a  baron  ihaii  be  talcrn  in  exr^otion  \  for  by  thefe  fUcutrs^  fack 

perfons  are  no*  exempted-     %  Lern.  173. So,  a  cuftom  to  commit  pcrfons  who  Aiall  take  an  orptea 

out  of  the  ca!lody  of  a  guardian,  is  ^ocA  without  exception  of  pecn ;  for  a  peer  is  wit  privileged  inika 
cafe,  aad  in  a  bomne  ftplegiamdoy  where  he  detains  tlie  body,  he  ihill  \ic  committed.     Lev.  i6»-3. 

Cro.  Elifc         Sp^  in  debt  upon  an  obligation  s^gainft  the  Earl  of  Lincoln ^  be 
ITncoin'f.     pleaded   non  eft  ftiEfum^   which  being   found   againft    him,  the 
^iowei.        judgment  was  ideo  capiat ur:  this  on  a  writ  of  error  brought  by 
him  wa9  objected  to,  in  that  a  capiat  does  not  He  againft  a  peer 
pi  the  realm  :  fed  non  allocatur;  for  by  this  plea  found  againft  him, 
a  fine  is  due  to  the  king,   againft  whom  none  (hall  have  any 
privilege. 
Comb.  49.        An  information  was  exhibited  in  B.  R.  againft  the  Earl  of 
J*jbaH  of     Devonjbire^  for  ftriking  in  the  king's  palace ;  which  being  in  time 
Petonikire.   of  parliament,  he  infifted  on  his  privilege  of  a  peer,  and  refufed 
to  plead  in  chief «  but  put  in  his  plea  of  privilege ;  to  which  there 
^2(s  a  demurrer,  and  the   plea  pvcr-rt^led,  and  he  was  fined 
30,000/. 
}Mo4.»r5.       la  the  cafe  of  the  feven  biftiops  it  was  infifted,  that  peers  of 
the  realm  could  not  be  committed  in  the  firft  inftance,  lor  a  mif- 
demeanor  before  judgment ;  and  that  no  precedent  could  be  flievn 
where  a  peer  had  been  brought  in  by  a  capias^  which  is  the  firft 
procefs  for  a  bare  mifdemeanor,  and  they  put'  in  a  plea  in  writing 
of  their  being  peers,  £5*r.  but  the  plea  was  reje£led. 
ft  Hawk.  Alfo  peers  of  the  realm  are  punifliable  by  attachment  for 

p,c.  c.  24.  contempts  in  many  inftances  -,  as  for  refcuing  a  perfon  arrefted 
I  Burr.  634.  by  due  courfe  of  law ;  for  proceeding  in  a  caufe  againft  die  king's 
writ  of  prohibition  ;  for  difobeying  other  writs  wherein  the  king's 
prerogative  or  the  liberty  of  the  fubjeft  are  nearly  concerned ;  and 
for  other  contempts  which  are  of  an  enormous  nature. 
Py«r,  ST4.        If  a  peer  be  returned  on  a  jury,  on  his  bringing  a  writ  of 
0  Co'/q-^    privilege  he  may  be  difcharged  :  alfo,  it  fecms  the  better  opinion, 
Co>Ut.i57.  that  without  fuch  writ  he  may  either  challenge  himfelf  or  be 
Jon.  153.     challenged  by  the  party. 

Pafth.  *  In  the  cafe  of  Sir  Edward  Baioion^  who  was  returned  on  a  jury, 

fn  B.*R.**     ^^^  court  would  not  force  him  to  be  fworn  againft  his  will,  he 

being  a  parliament  man,  and  the  parliament  then  fitting. 
0  C&.  49.  a.       A  day  of  grace  fliall  not  be  given  againft  a  lord  of  parliament; 

for  he  is  prefumcd  to' be  attendant  on  the  fervice  of  the  pqblipk. 
9  Co.  ^9.  a.  So,  if  a  peer  be  made  fteward  of  a  bafc  court  or  ranger  of  a 
fbreft,  he  may,  from  the  dignity  of  his  perfon,  and  the  prefumption 
that  he  is  enjjac;ed  in  the  more  weighty  affairs  of  the  commoD- 
weaJth,  exercife  thefc  offices  by  deputy  i  though  there  arc  no 
words  for  this  purpofe  v^  his  creation. 

So, 


I  So,  1/  a  licence  be  granted  to  a  peer  to  hunt  irt  a  chalc  or  foreft,  9  Co.  49*  ^* 

Ic  may  take  fuch  a  number  of  attendants  with  him  as  are  fuitablc 

to  his  ftate  and  dignity. 

-    A  peer  or  lord  of  parliament  cannot  be  an  approver ;  for  it  is  3  In*-  «»9« 

Igainfl  Magna  Charta  for  him  to  pray  a  coroner. 

If  a  peer  of  the  realm  bring  {a)  an  appeal,  the  defendant  (hall  »  H«wk.  P. 
lot  be  admitted  to  wage  battle,  by  reafon  of  .the  dignity  of  his  ^'^^'i^'^^ 
"crfon.  jpjgj 

ought  again  ft  him  he  Ihall  be  tried  by  a  jury  of  comnioners,  an  J  not  by  hi*  peers  ;  for  the  words  of 
ig-.  char,  fitcfifir  eutn  ihimusp  &c.  are  to  be  in:endc4  only  ©f  the  fuit  of  the  Jcing.     3  Inlt  30* 

In  Jenkins  the  following  privileges  are  laid  down  as  belonging  J^-nk,  107. 
'to  peers:    i.  They  are  entitled  to  a  letter  miOGve.     2.  {b)  They  ^f)  ™*. 
Jiave  a  knight  to  try  an  iflue  which  ccncerns  them.     3.  They  arc  takVn^fway 
;iiot  to  be  arretted  for  debt,  trefpaCs,   or  any  perfonal  a£lion.  by»4G.», 
14.  They  arc  exempted  from  ferving  on  juries.     5.  To  have  no  c.i8.§4, 
day  of  grace  againft  them.   6.  Upon  the  trial  of  a  peer  for  treafon 
or  felony,  they  try  hipi  upon  their  honour  only,  and  not  upon 
oath.     7.  When  they  pafs  through  any  of  the  king's  forefts  to 
attend  upon  the  king,  upon  blowing  a  horn  they  may  have  a  buck 
or  doe,  as  the  feafon  of  the  year  is.     8.  'i1iey  have  power  in  their 
houfe  to  reverfe  judgments  given  in  the  King's  Bench.     9.  They 
have  the  bcn-efit  of  .clergy  though  they  cannot  read.     10.  They 
are  not  liable  to  find  carriages  for  the  king  when  he  removes  fron[\ 
one  place  to  another. 

4.  Of  the  Commencement  and  Continuance  of  this  Privilege. 

The  privilege  of  the  Lords  commences  from  the  teftc  ^  the  Moor,  57* 
writ  of  fummons,  and  the  privilege  of  a  burgefs  at  his  {c)  cle£^ion :  JJg'  J^jJ^ 
but,  if  he  be  arretted,  or  in  execution  before  his  clc£lion,  be  (hall  58.  Dyer» 
not  have  privilege.  59 » ^' 

^  ^  Utch,  46. 

150.  {c)  J^tde  f  Sid.  42.  [Sir  Richard  Templets  cafe,  Pafch.  13  Car.  i.  A  trial  at  bar,  whereia 
Sir  Richard  Temple  wa«  dcfendanty  \it\n^  appointed  for  this  crrm,  he  moved  the  court  by  biscounfet  to 
put  cir  the  tri^l,  upon  the  ground  of  bis  being  eicAcd  a  burgefs  to  ferve  in  the  next  parti^ment,  which 
M^as  to  meet  in  eight  days,  and  thrrefore  pra>ed  his  privilege.  But  the  court  doubted  whether  they  coul# 
allow  thr  pr'viieg'*,  becaufe  it  did  not  appear  to  thrm  Arhether  it  were  a£luaHy  To  as  he  fuggeftril  or  not^ 
b  't  by  affidavit,  which  they  weuH  not  admit  to  prnve  this  luggedion.  And  it  was/aid  by  the  court,  that 
if  he  were  arreted  iip.''n  mel'ne  procels,  or  r^ken  in  ezfcittion,  it  was  proper  for  the  parliament  (whea 
they  (bould  meet)  to  difchaige  him,  tvnt  xht  court  doubted  whether  they  had  the  power  to  do  fo.  Tbo 
defendant  faid,  that  the  clerk  of  the  parliament  wo  lid  not  mak-  him  out  a  certificate  of  hii  ele£Uon  be-* 
/ore  thr  meeting  of  pariiamcnt.  Up^n  wh  rh  Tviifden,  [  aflced,  why  he  could  not  fue  hia  writ  of 
privilege  out  of  Chancery  upon  the  lerurn  cf  his  ele^ion  ?  S^dcre  biett.  But  the  court  x^m^^  to  grao^* 
the  million,  be(;aufe  ths  tiial  was  to  come  on  be^oie  the  day  en  which  the  p^rliameot  were  to  meet.— -On 
the  9th  of  February  1615,  a  potion  was  made,  (hat  Mr-  Giftard,  returned  a  member  of  the  Houfe,  an<t 
then  in  eaecution,  might  be  font  for.  On  this  motion  being  examined  into,  it  appears  from  a  report  of 
the  committee  of  privilegen  on  the  t5th,  <*  that  one  of  the  burgedes  for  Bury  was  elected  on  the  6th  of 
**  January ;  that  Mr.  Gitfard  was  elected  on  the  i  ithof  January,  but  that  the  indenture  was  not  dated 
«  till  the  30lh  of  Januaiy,  the  town  clerk  conceiving  it  v^as  to,  bi^ar  date  (he  day  of  the  next  county- 
«  cou.t  (  and  that  Mr.  GiflTard  was  arrcfted  on  the  t^d  of  January,  after  his  ele^ion,  but  before  the 
**  return.^*  After  much  debatr:  and  confederation  of  llus  difficulty,  on  "(he  lyih  of  February,  the  cleric 
of  the  crowQ,  the  fheriff  of  Suffolk,  and  toe  tQwn-clerk  of  Bury,  v/e  e  alt  called  op  to  the  table,  and 
th?re,  by  order  of  the  Houfe,  amended  the  return  from  the  ^cth  of  January  to  the  tith  ;  and  then  it  wa& 
Ordered,  that  Mr.  Giffard  diould  have  privilege,  and  be  delivered  out  of  execution  j  and  a  warrant  wat 
iffaed  to.  the  clerk  of  the  crown  to  bring  him  up  the  next  day.  On  the  18th  he  was.accovdingly  brought 
yi,  with  the  keeper  of  the  gate- houfe,  the  bar  down}  the  writ  of  Aj^mi  cor^ui  was  banded  up  to  the 
c'erk,  and  the  writ  and  return  b^ing  read  by  him,  the  Speaker  difchirgcd  Mr.  Giffardi  and  wifhed  him  ta 
take  the  oJtb,  ud  then  his  feat  id  ib«  Houf«.     t  Hatf.  Pccc*  i64.-<>Oa  the  lil  of  March  1592,  Mr. 

S  f  4  Serjeant 


632  prtOiCege* 

Serjeant  Ye!t6rt00)  from  the  committee  of  prmleges  and  eledions,  reported  the  fblIowjf|^ 
*  €i  Thomas  Firzhexbertof  StafforoOiire,  being  outlawed  upon  a  capias  utiagatum  after  judgment^  is  ck£ 
*'  burgefs  of  this  parliament:  two  hours  afcer  his  eletliDny  before  the  indenture  relumed,  the  iheriff': 
**  re(led  him  upon  this  caftai  utiagatum:  the  party  is  in  execution :  now  he  fcndeth  his  ibpplicatioa  » 
'<  fhis  Hdufe  to  have  a  writ  from  the  fame  to  be  enlargcii  tq  have  the  privilege  in  this  cafe  to  be  graot- 
**  able.*'  On  the  5th  of  April  the  Houfe  came  to  the  following  refoluiion  ;  «  That  Thomas  FicxiKr- 
**  bertfwasy  by  his  eleflion,  a  member  thereof;  yet  that  he  ought  not  to  have  priTilege  in  three  re- 
**  fpeAs :  ift,  Becaufe  he  was  taken  in  execution  before  the  return  of  the  indenture  of  hia  ekedioB : 
**  3d,  Becaufe  he  had  been  outlawed  at  the  queen^s  fuic,  and  was  now  taken  in  execution  for  her  msjeftf"! 
**  debt :  3d|  and  laftlyi  In  regard  that  he  was  fo  taken  by  the  (heritf,  neither  Jcdtntt  parHtmunSo^  aer 
**  tundoy  nor  ftdeundo,^*  Dewes's  Journ.  479.  i  Hatf  Prec.  107.  On  the  4th  of  July  1625,  the 
cafe  of  Mr.  Baifett  was  referred  to  the' committee  of  privileges,  who  reported,  «  that  he  was  inprileaBd 
*'  upon  mefne  procefs,  and  afcerwarda  chofen  a  burgefs."  There  is, a  debate  in  the  Journal,  wheth&, 
under  thefe  circumftances,  he  were  eligible,  or  to  be  allowed  pnivilege  ?  Great  didin^oa  was  ma^ 
between  a  perfon  arrefted  on  mefne  procefs,  or  in  execution ;  and  it  was  at  laft  refolved,  upon  cfaequef- 
tioo,  **'  That  Mr.  Baflett  ftould  have  the  priv]l:!ge  of  the  Houfe  j*'  and  a  warrant  was  ordered  w  the 
marflial  to  bring  him  up  the  oeit  morning,  which  was  done  accordingly,     i  Hatf.  Prec.  163.3 

And.  293,         So,  perfons  outlawed  ought  not  to  be  knights  or  burgcflcs  of 

parliament,  and  fuch  perfons  outlawed  may  be  anefted  by  ca^ 

utlag,  privilege  of  parliament  notwithftanding. 

Atkin's  As  to  the  time  and  exaci  continuance  of  this  privilege,  it 

ParT'aS.      fccms  in  good  meafure  unfettled  even  at  this  day.     It  is  indeed 

4  Inft.  44.     agreed  in  mod  books  that  members  of  parliament  have  privilege 

^'°*jj;9i*  eundo^  morando  [a)y  ^  redeundo :  and  that  they  are  entitled  to 

Memorials,   privilege  as  vircU  after  a  diflblution  as  a  prorogation  of  the  par- 

88, 103.      liamcnt. 

1S0.  Sir  Simon  Dewes*s  Journal,  4.14.  [The  writ  of  privilege  in  the  cafe  of  Trewynnard, 
in  the  36th  and  37th  H.  8.  is  to  perfons  **  vttientes  feu  venire  intendemes.^*  Prynn's  Fourth  Regi;?er, 
7^0.]  (a)  By  the  35  H.  8.  c.  i  j.  members  of  pirliamcnc  have  their  wages  fo  many  days -after  the 
parliamcatas  they  may  reafonably  fpend  in  their  return  home,    yide  Raft.  664.    Appendix  to  Reg.  i. 

%  Lev.  7*.         By  two  orders  of  the  Houfe  of  Lords,  one  dated  the  28  of 

ChaB.Ca.  j^^^  1624,  the  Other  the   27  January  1628,  it  is  declared,  that 

Sid.'29.  their  privilege  commences  fronn  the  tefte  of  their  writ  of  fummons 

pl.  a.  to  parliament  \  and  that  upon  every  feilion  and  prorogation,  their 

V  pi  7^'*  privilege  is  for  twenty  days  before  and  twenty  days  after  each 

{I)  In  Cot-  fcffioo,  which  one  of  the  orders  fays  is  time  enough  for  them  to 

ton  Record,  come  from  all  parts  of  the  realm,  and  to  return ;  but  the  Cbm- 

Iia^  forL  '"ons  never  affcnted  to  this,  for  they  claim  {b)  forty  days  before 

days.  So,  by  and  after  each  feflion.  - 

Jenk.  118. 

Dewe^'8  [On  the  27th  of  February^  1586,  the  Houfe  was  informed,  that 

I?"?l         one  William  White  had  arrelted  Mr. Martin,  a  member  of  the  Houfe 

^  of  Commons ;  therefore  it  was  ordered,  **  That  the  Serjeant  (houid 

'    *«  warn  White  to  be  here  to-morrow,  fitting  the  court.'*     On  the 

6th  of  Marchi  William  White  was  brought  into  the  Houfe,  to 

anfwer  his  contempt,  for  arrefting  Mr.  Martin y  who  anfwered, 

*'  that  he  caufed  him  to  be  arretted  the  2  2d  day  of  January^ 

**  which  was  above  fourteen  days  before  the  beginning  of  the 

^«  parliament.*'    The  Houfe  upon  this  appoint  a  committee  to 

fearch  precedents,  who,  on  the  iith  of  March^  make  report  " of 

*<  Mr,  Martin  arrefted  upon  mefne  procefs  by  White^  above  twenty 

«  days  before  the  beginning  of  this  parliament,  holden  by  pro- 

**  rogation  (miftaken  for  adjournment),  and  in  refpeft  that  th« 

«*  Houfe  was  divided  in  opinion,  Mr.  Speaker,  with  the  confent 

«  of  the  Houfe,  moved  thefe  qucftions  to  the  Houfe:  ift,  Whc- 

cc  thcr 


*'  tlicr  they  wouM  limit  a  time  certain,  or  a  reafonable  time,  to 
**  any  member  of  the  Houfe  for  his  privilege  ?  The  Houfe 
•*  anfvrered,  A  convenient  time,  2d,  Whether  Mr.  Martin  was 
**  arrcfted  within  this  rcafonable  time?  The  Houfe  anfwered,  - 
*•  Yea.  3d,  If  W*hite  fhould  be  punifhed  for  arrefting  Martin  ? 
**  The  Houfe  anfwered,  No ;  becaufe  the  arreJd  was  twenty  days 
**  before  the  beginning  of  the  parliament,  and  unknown  to  him, 
<^  that  would  be*  taken  for  rcafonable  time.  But  the  principal 
•*  caufc  why  Martin  had  his  privilege,  was,  for  that  Whiter  the 
•*  laft  feflion  (miftaken  for  meeting)  of  parliament  arretted 
**  Mr.  Martin i  and  then  knowing  him  to  be  a  burgefs  for  this 
**  Houfe,  difcharged  his  arreft  ;  and  then  afterwards  Mr.  Martin^ 
**  again  returning  to  London  to  ferve  in  the  Houfe,  Mr.  White 
"  did  again  arreft  him ;  and  therefore  the  Houfe  took  in  evil 
**  part  againft  him  his  fecond  arreft,  and  thereupon  judged,  that 
*'  Martin  fhould  be  difcharged  of  his  fecond  arreft  out  of  the 
«*  Fleet  by  the  faid  Mr.  Whiter 

It  i^  obferved  upon  the  above  cafe,  that  this  parliament  met  on  i  Hatf. 
the  29th  of  October   15865  on  the  22d  of  December  they  wtTC  ?'««•«>•• 
adjourned   by  commiffioners   from  the   queen   to  the    15th  of 
February  following  5  fo  that  this  arreft  was  not  either  before  the 
beginning  of  the  parliament^  or  during  a  prorogation,  but  on  the 
22d  of  January^  during  an  adjournnient,  and  confcquently  clearly 
within  privilege.      For  an  adjournment,  even  for  a  very  long 
period,  would  not  affeft  privilege,  as  we  may  colleft  from  the 
Journals  of  the  Houfe  of  Commons  of  the  ift  of  June  1621,  and 
the  printed  debates  of  that  feflion,  when  it  was  ordered,  agreeably 
to  the   opinion    and   advice   of    Sir   Edivard  Coke,    Mr.   Noy^ 
Mr.  Hakeiuil/y  and  others,    **  that  during  that  adjournment,*'  '^^^.^- 
(which  was  for  above  five  months,  from  the  4th  of  June  to  the  ^[J^^ 
14th  of  Novetnbery)  "  no  fuits  againft  members,  or  their  fervants,  afterwardt 
**  ftiould  be  proceeded  in,  in  any  court  of  law ;  and  if  they  were,  ^>n»'^c<*  ^f 
^*  that  a  letter  ftiould  ilTue,  under  the  Speaker's  hand,  for  the  13W.  1. 
*^  party's  relief  therein,  as  if  the  parliament  was  fitting;  and  the  c.  3.  to  an 
**  party  refufing  to  obey  it  to  be  cenfured  at  the  -next  accefs."  «<*io«"*- 
And  a  fimilar  refolution  was  about  the  fame  time  come  to  by  the  J^yg.  ^. 
Lords.     For  upon  the  2d  of  June  1621,  the  Lords  confulted  the 
Judges  upon  this  queftion ;   and  they  having  anfwered,  on  thc^ 
4th  of  June,  that  they  could  not  fatisfy  their  Lordftiips  of  any 
precedents  of  the  continuance  of  their  privileges,  during  all  the 
time  of  the  long  cefiation,  the  Lords  notwithftanding  refolve, 
"  That  they  do  know,  that  the  privileges  of  themfelves,  their     • 
*^  feVvants  and  followers,  do  continue,  notwithftanding  the  ad- 
"  journment  of  the  parliament ;  and  they  order  and  adjudge  the 
•'  fame  to  be  obferved  in  all  points  accordingly." 

On  the  22d  of  January  1628,  Mr.  Ro/le  complained  of  goods  (")  The 
being  fcized  by  an  officer  of  the  cuftoms  for  dues;   and  this  teen  pro!/ 
complaint  was  immediately  referred  to  the  confideration  of  a  rogurd  from 
fcleft  committee.   The  fubftance  of  the  cafe  was,  that  thefe  goods-  ^**«  *o*  ^ 
were  feized  by  the  cuftomers^  or  thofc  who  had  a  leafe  of  the  {othof  Oc- 
cuftom9>  for  refufmg  to  pay  the  duties  of  tonnage  and  poundage,  cober,  and 

which  ^'°  farther 
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rwogtt^J  to  which  the  Commons  had  not  yet  granted  to  tlic  king ;  but  which 
Htnua^  ^^  ^^  ^^^Z*  '*  appears  from  his  warrant  in  the  eighth  volame  of  the 
When  King  Parliamentary  Hi/lory,  p.  311.  had  direded  to  be  levied  by  his 
Charles  the  own  authority.  The  Houfe^  on  the  report  from  the  grand  com- 
uBdedto'  ™ttee  upon  this  violation  of  their  privileges,  refolvc,  i.  That 
prorogue  the  every  member  of  this  Houfe  is,  during  the  time  of  privilege  oC 
parliament  parliament,  to  have  privilege  for  his  goods  and  eftate.  2d,  That 
ay^ofjoly  *^^  3^*^  ^^  O3ober  laft  was  within  the  privilege  of  parliament  [&)\ 
1663,  to  the  and  3d,  That  Mr.  Roile  ought  to  have  privilege  for  his  goods 
1?^  hffiii  f'^**^^  ^^  3^^  of  October  laft,  the  5th  of  January  laft,  or  at  any 
lowing,    '    timefince.J 

a  fpace  of  eight  months,  he  faid  in  hh  fpeech  to  both  hou^  of  parliament  upon  that  occa£aB» 
<*  1  think  it  neceflary  to  make  this  afeflion,  that  io  the  current  of  juft.ce  may  run  the  two  next  lena^ 
«*  without  any  ohftru^on  by  privilege  of  parliament,  aotf  thcxcfbre  1  fliaii  prorogae  you  Co  the  x6tb<% 
<•  #£',  March.**    Lordi*  JoWn.  i^i;, 

*rffin.8G.s.  In  the  cafe  of  Colonel  P/7,  the  parliament  was  prcMrogued 
foB^.CoU  j^  j^p^ii  i^j4,  difTolved  the  I7di,  and  the  new  writs  bore  tcftc 
n  3tra.  985'  ^'^^  *  ^^  following,  and  the  defendant  P/V,  who  was  a  member  of 
fbrt^c  that  parliament,  was  arrefted  on  the  aoth :  One  of  the  queftions 
^*  '59*  in  this  cafe  was.  Whether  the  arreft  was  within  time  of  privilege? 
iaraard.  And  it  was  determined  that  it  was,  although  the  defendant  had 
K.  B.  44ft.  lived  for  two  years  before  no  farther  diftant  from  London  than 
Com.  Rep.  fJammerfmitb  ;  but  the  court  did  not  think  it  neceffary,  in  the  de- 
termination  of  this  caufe,  to  afcertain  the  exadl  time  of  priTikge 
members  of  the  Houfe  of  Commons  were  entitled  to  after  a 
diOblution  of  parliament. 
Thiapoiot,  [The  only  ftatutory  declarations  of  the  duration  of  priiolegc 
though  left  ii>any  inftances,  are  the  above  ftatute  of  12  &f  13  W*  3.  r.  5. 
ICfBririA*^  and  the  4  G.  3.  c.  24.  »  24  G.  3.  c,  37. ;  by  which  two  laft 
y«riiament,  ftatutcs  the  right  of  members  to  fend  their  letters  free  from 
is  in  Ireland  poftagc,  is  afcertaincd  to  continue,  during  the  fitting  of  parliament, 
b5Mi  rta"uie  ^^^  wimin  forty  days  before,  and  forty  days  after  any  fummons  or 
oftheiegif.  prorogation  of  the  fame.] 

laiarc  of  that  country,  via.  3  E.  4.  c.  I*  and  limited  p  forty  days  before,  a^id  forty  days  after  ^ 
4UQcluiion  ef  the  parliament. 

5.  How  Privilege  is  to  be  claimed  and  taken  Advantage  of.   ' 

Dalf.  c6.  It  feems,  that  formerly  the  ufual  and  indeed  neceflary  way  of 

186  ^u.  *^'^'"8  advantage  of  privilege,  was  to  plead  the  fame,  or  to  bring 

%zx,  "  ^  writ  of  privilege ;  and  that  applications  in  other  manner,  or  eyca 

[But  u  by  motion  in  court,  were  held  infufficient. 

early  as  the 

34tS  of  H.  %.  Ferrers,  a  member  in  execution,  was  delivered  by  the  feijeaot  without  any  other  vrarract 
than  his  mace,  even  though  the  Lord  Chancsllour  ordered  a  writ  of  privilege.  Hol&og.  Cbioa.  i  Hatf. 
Free.  53.     Dyer,  61 .  a.     fiat  ^u.  of  this  cafe^  &  vidt  infra.'\ 

Noy,  83.  As,  where  the  defendant  being  a  burjrefs  of  parliament  brought 

Y^o^'  a  {b)  letter  from  the  Speaker  to  the  King's  Bench,  to  ftay.  tsTrv 

lodges  ▼.  it  was  difallowed  by  the  court ;  for,  as  the  book  fays,  it  ought  to 

Mnor.  have  been  a  writ  of  privilege :  and  in  this  cafe  it  was  faid^  that 

HcVfc^of'  wh-n  Thorpe  was  Speaker,  he  had  a  general  ff^perfedeaji  for  all 

'  ccamon;,  a&ioQ$ 


aAioRS  againft  him ;  and  this  was  held  ill,  for  he  ought  to  hare  ift  J»ii^ 
had  a  f^rticnhr  ft/per/edeoj  for  each  a£lion«  i6ai,^^#. 

A  perfon  chofen  to  ferve  in  parliament  (hall  not  hare  privilege  Sid.  42.     . 
liefore  the  dav  of  fcflion ;  for  there  is  no  clerk  of  parliament  to  j[;^'  ^,''' 
certify,  and  the  court  will  not  admit  affidavits  in  that  cafe;  he  rViutfmJ* 
ought  to  fue  his  writ  of  privilege  in  Chancery,  on  the  return  of  '*•   ^ 
hiseleflion.  ^         n..  .^.  ..a^^"T^; 

Rep.  1 6  2.  and  me  cafes  fi^s* 

Lord  Banbury  was  indifted  of  murder  by  the  name  of  Charles  »Stra.  9S9. 
Knoilysj  Efq.  and  he  pleaded  in  abatement,  that  by  letters  patent  pif*^^''^®^ 
K-  Car.  L  created  his  grandfather  Earl  of  Banbury^  and  fo  (hewed  sJdn*.  336. 
the  defcent  to  him,  and  prayed  judgment  of  the  indidment,  P'*  a* 
becaufe  he  was  not  named  earl-    The  Attorney^General  replied,  c"mb.  iT'. 
that  upon  his  petition  to  the  Houfe  of  Lords  to  be  tried  by  his  Ld.Riym?* 
peers,  the  Lords  difmifled  his  petition,  and  difailowed  his  peerage,  «o*  s.  c. 
^c.  and  upon  demurrer,  the  replication  was  held  to  be  naught,  ^^^^^ 
and  the  plea  good,  and  the  indidlment  abated.     In  this  cafe  the  Knoii>« 
following  points  were  determined  :  i^.  That  it  was  not  neceflary  ^'  *^^ 
for  thie  defendant  in  his  plea  to  aver  that  Banbury  was  within  any  Trin!"^  W^ 
county  in  England  \  for  that  in  reality  there  is  not  any  neceflity  &M.  m 
that  he  (hould  be  created  of  any  place.     2rf/y,  That  it  was  not  ^'  ^ 
neceflary  for  the  defendant  to  aver  that  he  was  unus  parium  regni 
^nglU;  for  whatever  is  done  under  the  great  feal  of  England^ 
ought  to  bear  relation  to  England  \  and  to  fuppofe  him  a  Peer  of 
Inland^  is  a  foreign  intendment,  and  ought  to  be  rejeded.     ^dly^ 
That  the  conclufion  of  his  plea,  ^  hoc  paratus  eft  verificare  unde 
ex  quo,  without  prout  paid  per  reccrdum^  or  producing  a  writ  to 
certify  that  he  was  an  Enrl,  was  fufficient  (/i) ;  though  baron  or  (^)  "  Afl; 
not  baron  is  regularly  to  be  tried  by  the  record  of  his  having  fat  Afl;^^^- 
in  parliament :  but  herein  the  court  took  a  difference  between  a  35  h.  5.' 
creation  by  writ,  and  that  by  patent ;  and  held,  that  in  the  latter  ^^ 
cafe  his  fitting  or  not  fitting  in  parliament  was  not  material,  as  ^  co'  31I 
his  creation  was  by  patent,  which  gave  him  all  the  privileges  of  a  F.  N.  B. 
peer,  though  he  had  never  fat  in  parliament ;  befides,  his  plea  *4-7j 
does  not  barely  confift  of  matter  of  record,  but  the  defcents  arc  crTcir  ^* 
matters  of  {b)  fa£b  which  might  be  traverfed,  and  tried  by  a  jury   %o$. 
A^hfyy  It  was  held,  that  the  replication  did  not  avoid  the  delendant's  ^^  ^  ^'^ 
plea,  nor  was  he  concluded  from  his  peerage  by  the  order  of  the  inSmc** 
Houfe  of  Lords :  ift,  Becaufe  in  an  originsd  caufe  the  Lords  have  cafes  ibaii 
no  jurifdi£lion,  nor  is  there  any  precedent  of  their  having  ever  ^**^*|** 

j^-j-ir  -1^  •  ••!-     country,  at 

determined  a  right  of  peerage  without «  previous  petition  to  the  where  a 
kbg,  who  is  the  fountain  of  honour,  and  the  king's  reference  to  dacbeTs  !• 
them,     2dlyj  That  this  difmilpon  can  amount  to  no  more  than  an  ^"^^'*^^**' 
ordinance  of  one  part  of  the  legiflature,  and  fuch  ordinance  6  Co.  55I 
cannot  dived  the  party  of  that  in  which  he  hath  a  freehold 
and  inheritance,  and  in  whofe  advice  and  fervices  the  king  and 
commoni^ealth  are  interefted.     ^d/yj  That  this  difniiflion  does 
not  amount  to  a  judgment  of  parliament,  and  therefore  cannot  be 
pleaded  in  bar  to  the  defendant. 

A  bill  of  MlddUfex  was  iflucd  out  of  B.  R.  by  an  attorney  of  Vent  298. 
♦he  court,  againft  the  Countefs  qf  H.  which  was  difcharged  by  hS^ 

fuper^  •" 
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don*s  cafe,    fuperfedeos  Without  pleading ;  becaufe  it  appeared  by  the  lecorl 
[Vide  infr.}  ^j^^^  ^^  ^^^  ^  pecicfs,  and  the  attorney  committed  for  fuingont 

the  procefs. 

std.Riftn.       A  motion  was  made  in  the  behalf  of  the  Lord  BanbunixA 

IstJk  ei»  S^^p^ffdeas  to  a  latitat  which  was  iflued  out  of  the  court  of  Ai 

pi  1.  S.  C.   againft  him,  and  on  which  he  had  been  taken  \  and  to  induce  tbe 

court  to  grant  it,  they  offered  to  produce  an  exemplificaticxiof 

the  judgment  in  the  indiflment  in  this  court  againft  my  Lord,2od 

'  the  letters  patent  of  creation,  and  an  aiBdavit  that  my  LordTas 

the  fame  perfon  in  the  record  of  the  judgment ;  and  it  was  alio 

pretended,  that  if  my  Lord  fliould  put  in  bail  he  would  be  eftopped 

to  plead  his  peerage.     But  the  court  denied  the  motion,  and  tk 

Ch.  J.  faid,  that  they  could  not  take  notice  that  this  Charles  Kndif 

is  Earl  of  Banbury  ;  that  there  was  a  difference  between  this  cafe 

and  the  cafe  of  a  peer  that  had  fat  in  the  Houfe  of  Lords.  K 

my  Lord  had  been  ever  fummoned  to  p;irliament  and  had  a  viit 

to  {hew,  and  there  were  no  difpute  about  the  identity  of  the 

perfon,  it  would  have  been  reafonable  to  have  granted  a  fiftr* 

fedeas ;  but  in  this  cafe  of  a  lord  who  has  never  fat,  they  cooU 

not  do  it  \  for  they  could  not  try  peerage  on  a  motion,  but  his 

Lordihip  might  plead  it,  and  pray  zfuperfedeas. 

Salk.  3.  Viliars  was  arretted  as  J.  Villarsy  Armiger^  and  pretended  hifls* 

P^-  7*  felf  to  be  Earl  of  Buckingham  \  and  upon  a  motion,  the  qucftwa 

Viiiari.!      ^^>  How  hc  ihould  put  in  bail  fo  as  not  to  eftop  himfclf?  fe* 

SuI.4S4«     per  cur,  he  need  not  join  in  the  recognizance,  and  then  there  is 

nothing  to  eftop  him;   for  the  a£l  of  others  cannot  conclode 

him. 

4]nft«  15.         If  a  bifhop  has  occafion  to  plead  to  the  jurifdi£^ion  of  a  court, 

skin.  521.    lie  muft  plead  that  he  is  unus  de paribus  hujus  regmAng!i£\  fcrl* 

has  no  patent  to  produce  in  teftimony  of  his  peerage,  but  is  oolj 

a  peer  xatione  baronide^  which  he  holds  injure  ecclefue :  otherwife,  w 

a  temporal  peer. 

M.  7  G-  a.       In  the  cafe  of  Colonel  Pit  who  was  arrefted  two  days  after  tie 

cafe  It  Ser-  diflblution  of  that  parliament  of  which  he  was  a  member,  aa^ 

jeants-inn.  which  was  held  to  be  within  time  of  privilege,  the  queftion  of  die 

a  Barntrd.    greateft  difficulty  was,  How  he  fhould  be  relieved,  and  whether 

41V '448?'  ^^  could  not  be  difcharged  on  motion  without  bringing  his  wn^ 

Com.  Rep.    of  privilege  ?  And  it  was  held  by  ten  judges,  that  though  a  wnt 

444«  pJ-       tf  privilege  was  heretofore  iield  a  furc  and  legal  remedyi  that 

*°Str.  90s.   notwithftanding,  and  efpecially  fincc  the  ftatute  12  6^  13  W^*  3* 

fortefc.        c.  3.  which  cxprcfsly  provides,  that  no  perfon  entitled,  &c.  ftall 

^cp-  '59-    be  arrefted  during  time  of  privilege,  that  he  might  be  difchaigw 

[Col.  Pit      ^^  motion;   for  the  judges  are  to  take  notice  of  every  aft  « 

WM  firft       parliament,  and  to  take  care  that  they  be  duly  executed ;  and  tfaii 

^laTetH^   method  was  fince  the  making  of  the  above-mentioned  ftatatt 

tarpM  into    thought  morc  advifable   by  the  judges  than  a  plea  or  writ  of 

the  court  of  privilege,  as  the  aft  does  not  make  the  procefs  void,  but  only 

PiwlTut  as  ^^oidable ;  and  as  there  could  be  no  plea  to  a  procels  for  inrego- 

he  had  been  Jla^ity  which  is  aided  by  the  appearance  of  the  party.    And  this 

taken  by      cafc  was  Compared  to  an  arreft  of  an  ambafiador's  fervant  contrary 

proccft  out    j.^  ^j^g  ^  ^^^^  C.12.  §  3.  and  to  an  arreft  on  a  Sunday  againft  the 

ftatute 


ftatute  tg  Car.  c.  7*  and  to  other  cafes  of  privilege,  as  when  a  Ring's 
juror  or  witncfs,  or  the  plaintiflF  htmfelf,  is  arretted  in  going  to  Bench,  the 
or  retnming  from  the  court;   who  are    all   difcharged   upon  ^^^ 

motion*  Pleas  refufed  to  interfere!  andtemaoded  him.    Dutl«nT<  Pit,  Bames,  199<] 

6.  What  fhall  be  deemed  a  Breach  of  Privilege. 

The  privilegei  order,  or  cuftom  of  parliaihent,  either  of  the  13  Co.  6$, 
Upper  Houfe  or  Houfe  of  Commons,  belongs  to  the  determination  Hi/"*?*  * 
or  decifion  only  of  the  court  of  parliament ;  fo  that  they  are  the  cro.  Car/ 
proper  judges  of  all.  breaches  of  privilege,  oif  which  the  courts  of  i8i.6o44 
Weptmnfler  only  take  notice  incidently. 

And  accordingly  in  the  cafe  of  Pattf  and  others  who  were  ^  Ld.Rijm« 
Gonnnitted  to  Newgate  for  a  breach  of  privilege  in  commencing  xiw^Queen 
and  profecuting  a£bions  at  common  law  againft  the  late  conftable  t.  Pacy. 
of  (a)  /Me/bury^  the  court  of  K.  B.  by  the  opinions  of  three  judges  («)  See  the 
.  againft  Holt  Ch.  J,  refufed  to  relieve  or  difcharge  them  on  a  Mfeo^Aih. 
habeas  corpus^  this  being  a  parliamentary  matter  in  which  the  ^iH^^^ 
Houfe  of  Commons  are  the  iole  judges.  zLd.Raym. 

958*    I  SaUe.  i9« 

So,  in  the  cafe  of  one  Ferrers^  the  (heriff  was  committed  for  Dyer,6f. 
detaining  a  member  in  execution.  [Be/ore  ihlt 

Ferfcrs,  the  ^oufe,  if  in  truth  the  prWilege  of  parliament  extended  to  perfona  in  execution,  had  been 
very  tender  in  their  mode  of  exerting  it.  it  had  indeed  been  tlie  praAice  to  releafe  members  in  confine* 
ment  in  execation,  but  this  had  not  been  done  by  any  immediate  aothority  of  the  Houfe  itlclf>  or  even  by 
writ  of  privilege,  but  by  petition  by  the  Commions  to  the  king>  and  a  fpeciil  adt  of  parliament  for  that 
ptttpoIVy  an  a^  being  fuppofed  to  be  neceilary  as  well  to  prote£t  the  gaoler  from  an  a^on  for  the  cfcape^ 
at  to  fecura  the  debt  of  the  creditor,  who  would  otherwife  have  loft  his  right  to  a  new  execution.     9ee 

'the  caiea-of  Larky  Rot.  Pari.  8H.  6.   No.  57.  of  Clark,  Rot.  Pari.  39  H.  6.  No.  9.  ajidof  Hyde, 

Rot.  Pa^L  iS  E.  4*  No.  55.     There  can  be  no  doubt,  however,  of  the  exigence  of  foch  privilege  at 

prsfimt,  as  the  ftat  z  Ja.  I.  c.  1 3.  which  is  a  general  law  pafled  for  the  purpofe  of  obviating  in  all  cafes  the 

difficolties  which  were  theobjeSs  of  the  above-mentioned  fpecial  afts,  exprersl^  provides,  *•  That  nothing 

**  therein  contained  ihall  extend  to  the  diminifliingof  any  punifhment,  to  be  thereafter  by  cenfure  in  par- 

*^  liament  inflided  upon  any  perfon  which  thereafter  Ihould  make,  or  procure  to  be  made»  any  fuch  arreil 

'*  as  is  aforeiaid,**  that  is,  any  arreil  in  exccutfon  \  and  Is  therefore  a  parliamentary  declaration,  that, 

during  the  privilege  of  parliament,  it  is  not  lawful  4o  arreft,  even  in  execution,  any  member  of  either 

honfe  of  parliament.     We  cannot  help  remarking  with  what  a  high  hand  the  privilege  was  aiTerted  in 

Fertcts's  cafe ;  for  thou'gh,  as  we  have  before  mentioned,  it  had  not  been  the  practice  in  any  preceding 

ttme,  to  releafe  members  in  execution  without  a  fpecial  »&  of  parliament,  yet  it  appears,  that  Ferrera 

was  delivered  by  the  ferjeant,  without  any  other  warrant  than  his  mace,  even  though  a  writ  of  privilege 

was  ofiered  by  the  Lord  Chancel luur  ;  that  the  perfons  who  oppofed  the  delivery  were  imprifoned  by  the 

Houfe  of  Commons,  fome   in  the  Tower,  and  fome  in  Newgate;  and  the  creditor  himfelf,  who 

procured  the  arreft,  was  alfo  committed  for  the  contempt  of  the  privilege  of  parliament.     And  theie 

powers,  according  to  Hollioghead,  were  admitted  by  all  the  judges  of  England  to  be  legal.     Hollingh. 

Chroo.  and  i  Hatf.  Prec.  53.     Dyer  too,  in  his  argument  as  counfelin  Trewynnard^s  cafp,  (Dy.  6z.  a.) 

cites  the  cafe  of  Ferrers,  to  fliew  what  the  law  was  in  this  refpe£^{  but,  when  in  a  fubfequent  cafe  he  waa 

delivering  his  opinion  as  judge,  he  faid,  <<  If  a  man  be  condemned  in  debt  or  trefpafs,  and  be  deded  a 

*<  member  of  parliament,  and  then  be  taken  in  execution,  he  cannot  have  the  privilege  of  pailiament  { 

'  *'  and  ft)  it  was  holdeo  by  the  fages  of  the  law  in  the  cafe  of  Ferrers,  in  the  time  of  H.  8.  'And  though 
*•  privilege  was  at  that  time  allowed,  ceo  fiat  mhmsjuft,**  Moor,  57.  pi.  T53.  We  may  add,  that  even 
ioce  the  flat,  of  1  Ja.  i.  c.  13.  no  inftance  occurs  where  any  perfon  entitled  to  pttyilege,  if  in  cttfh)dy 
in  execution,  hath  been  delivered  by  any  other  mode,  than  by  virtue  of  a  writ  of  privilege,  or  by  a  writ  cf 
tahfoi  corpus,  Iflued  in  obedience  to  a  warrant  under  the  Spaaker^s  hand,  fome  formal  procefs  being 
deemed  neceilary  to  give  the  w&  its  full  operation.  See  Sir  Thomas  Shirley's  eale,  5  ParU  Hlft.  1 13. 
and  I  Hatf.  Pkc.  155.] 

But)  where  m  affumffit  Ae  defendant  pleaded'  the  ftatute  of  Sir  George 
iimitatioiWi  wd  the  pUiatiff  replied  that  the  defendant  was  a  par-  ElTun.''' 

liament  Lev.  jir. 


Ifod.  145.    Uament  man»  (sV*  the  plea  was  over-ruled ;  becaufe  one  may  Sk 

sSaik.  512.  2,n  orrginal  againft  a  parliament  marii  and  continue  it  down  with- 

Show.  99.     ^^^  ^"y  breach  of  privilege,  here  being  no  adual  moleftatioii  of 

pirdi.  1S7*   his  perfon  or  eftate  \  and  that  this  fhould  be  fo  is  of  abfolme 

iLd.Raym.  neccfSty  in  order  to  fave  the  bar  of  the  ftatute,  for  fuch  cafe  not 

^*       '  being  provided  by  an  exceptiop,  the  plaintiff  would  be  barred  of 

his  action,  though  he  could  not  file  an  onginal. 

ftLd.IU)rn«       80,  a  man  whilft  member  of  parliament  may  alien  his  eftate bf 

Holt  cTj.  ^"^  ^^  proclamations ;  and  a  perfon  who  has  a  i^ght  may  be 

'    ^  necef&tated  to  commence  an  a£lIon  to  fave  the  bar  that  waaU 

incur  againft  him  by  the  ftatute  of  4  H.  7.  r.  24; 
sURiym.       So,  one  may  commence  an  a££idn  againft  a  member  of  par* 
1*  13-  /«"     liament  that  is  executor. 
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7;  Of  the  {Proceedings  in  Courts  by  and  againft  Ferfons  entitled 

to  Privilege  of  Parliament. 

By  the  ftatiite  id  Gf  13  »^.  3.  r.  3.  §  i.  it  i^  eniaed,  "  That 
^  any  perfon  may  profecute  any  fuit  in  any  of  his  Majefty*s  courts 
**  at  Wefiminfier  or  Chancery  or  Exchequer,  or  the  Duchy  Court 
^^  or  in  the  Court  of  Admiralty ;  and  in  all  caufes  matrimonial 
••  and  teftamentary  in  the  Court  of  Arches,  the  Prerogative  Courts 
*'  of  Canterbury  and  Tork^  and  the  delegates,  and  all  courts  of 
**  appeal,  againft  any  lord  of  parliament,  or  any  of  the  knights, 
•*  citizens,  and  burgefles  of  the  Houfe  of  Commons^  or  their 
**  fervants  or  any  other  perfon  entitled  to  privilege  of  parliament, 
^^^  at  any  time  immediately  after  the  diiTolution  or  prorogation  of 
'*  parliament,  until  a  new  parliament  (hall  meet,  or  the  fame  be 
*^  re-affembled,  and  immediately  after  any  adjournment  of  both 
*^  Houfes  for  above  fourteen  days  until  both  Houfes  fliall  meet; 
*^  and  the  faid  courts  may,  after  fuch  diflblution,  prorogation,  or 
*<  adjournment,  proceed  to  give  judgment,  and  to  make  final 
<<  decrees  and  fentences  thereupon)  any  privilege  of  parliament 
<<  notwithftanding. 

§  2.  <<  Provided  that  this  a£l  (hall  not  fubjef);  the  peribii  of 
*^  any  of  the  knights,  citizens,  and  burgefles,  or  any  other  perfoo 
<*  entitled  to  privilege  of  parliament,  to  be  arrefted  during  the 
**  time  of  privilege;  neverthelefs  if  any  perfon  have  caufe  of 
*^  aAion  or  complaint  againft  any  peer,  fuch  perfon  after  fuch 
^'  diflblution,  prorogation,  or  adjournment  as  aforefaid,  or  before 
*^  any  feflfions  of  parliament,  may  have  fuch  procefs  out  of  his 
<*  Majefty  courts  of  King's  Bench,  Common  Pleas  and  Exchequer 
*^  againft  fuch  peer  as  he  might  have  had  out  of  time  of  privilege  i 
<*  and  if  any  perfon  hare  caufe  of  a£lion  againft  suiy  of  the 
<^  knights,  citizens,  or  burgeflfes,  or  any  other  perfon  entitled  to 
«  privilege  of  parliament,  after  any  dinoludon,  prorogation,  or 
^<  fuch  adjournment,  (sTc.  fuch  perfon  may  profecute  fudi  knight, 
«<  citizen,  or  burgefs,  or  other  perfon  entitled  to  privilege,  in  his 
<<  Majefty's  courts  of  K*  B.  C.  P.  and  Exchequer,  by  fummons 
*^  and  diftrefs  infinite,  or  by  original  bill  and  fummons,  attath^ 
'I  meot  and  diftrefs  infinite^  which  the  faid  refpe£live  courts  zri 

**  empowered 
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•*  em|)oV5^ered  to  iffac,  until  they  enter  a  common  appearance,  of 

*^  file  common  bail ;    and  any  perfon  having  caufe  of  fuit  or 

*^  complaint  may,  in  the  times   aforefaid^  exhibit  any  bill  or 

complaint  againft  any  peer^  or  againft  any  of  the  faid  knights* 

citizens,  or  burgefles,  or  other  perfon  entitled  to  privilege,  in 

^«  the  Chancery,  Exchequer,  or  Duchy  Court,  and  proceed  thcre- 

•*  upon  by  letter  ox  fubpixna  as  ufual ;  and  upon  leaving  a  copy  of 

^'  the  bill  with  the  defendant,  or  at  his  laft  place  of  abode,  may 

•'  proceed  thereon,  and  for  want  of  an  appearance  or  anfwer,  or 

•^  for  non-performance  of  any  order  ot  decree,  may  fequefter  the 

*^  eftate  of  the  party,  as  is  ufed  where  the  defendant  is  a  peer, 

^*  but  fhall  Hot  arfeft  the  body  of  any  of  the  faid  knights,  citizens 

^'  and  burgefles,  or  other  privileged  perfon,  during  the  continuance 

•*  of  privilege  of  parliament.'^ 

And  J  3,  '^  Where  any  plaintiff  fliall  by  reafon  of  privilege  of 
•*  parliament  be  (laid  from  profecuting  any  fuit  commenced, 
*'  fuch  plaintiff  (hall  not  be  barred  by  any  (latute  of  limitation,  or 
•*  nonfuited,  difmiflcd,  or  his  fuit  difcontiniied  for  want  of  pro- 
*'  fecution,  but  (hall  upon  therifing  of  the  parliament  be  at  liberty 
*«  to  proceed." 

And  $  4.  **  No  fuit  or  proceeding  in  law  or  equity  againft  the 
**  king's  original  and  immediate  debtor,  for  the  recovery  of  arty 
««  debt  originally  and  immediately  due  to  his  Majefty,  or  againft 
«*  any  perfon  liable  to  tender  an  account  to  his  Majefty,  for  any 
•*  part  of  his  revenues,  or  other  original  or  immediate  duty,  or 
*•  the  execution  of  any  fuch  procefs,  (hall  be  impeached  or  delayed 
••  by  privilege  of  parliament ;  yet  fo  that  the  perfon  of  fuch 
•*  debtor  or  accountant,  being  a  peer,  ftiall  not  be  liable  to  be 
**  arretted,  or  being  a  member  of  the  Houfe  of  Commons,  (hall 
**  not,  during  the  continuance  of  privilege,  be  arretted  by  any 
•*  fuch  proceedings." 

§  5.  <*  This  aft  (hall  not  give  any  jurifdlftiowto  any  court  to 
**  hold  plea  of  any  real  or  mixed  aftion  in  other  manner  than  fuch 
<*  court  might  have  done  before." 

[By  the  a  i^'^Anne,  c,  18.  An  aft  for  the  further  ex- 
planation and  regulation  of  privilege  of  parliament,  in  relation  to 
perfons  in  publick  offices,  it  is  enafted,  "  That  any  aftion  or  fuit 
**  may  be  commenced  or  profecuted  againft  any  officer  or  perfon 
•*  entrufted  or  employed  in  the  revenue,  ^c.  for  any  forfeiture, 
•^  mifdemeanour,  or  breach  of  truft,  i!fc.  and  (ball  not  be  ftaid 
**  or  delayed  by  or  under  colour  or  pretence  of  any  privilege  of 
<*  parliament,  although  fuch  officer  or  perfon  be  a  peer  of  the 
«*  realm,  or  lord  of  parliament,  or  one  of  the  knights,"  fsTr. 

Provided,.  *<  That  nothing  therein  (hall  extend  to  fubjeft  the 
<^  perfon  of  fuch  officer,  being  a  peer  of  the  realm,  or  lord  of 
<<  parliament,  to  be  arrefted  or  imprifoned :  but  that  all  procefs 
«<  (hall  i(rue  againft  fuch  officer  or  perfon,  being  a  peer  of  the 
**  realm,  or  lord  of  parliament,  as  (hould  have  iffued  againft  him 
<^  out  of  the  time  of  privilege  :  nor  (hall  extend  to  the  perfon  of 
<<  fuch  officer,  being  a  knight,  citizen,  or  burgefs  of  the  Houfe  ef 
<(  Cmmotis,  to  be  arrefted  or  imprifoned^  during  the  time  of 
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'*  priYiIege  of  parliament;  and  that  againft.fuch  officer  or otha 
^<  perfoHy  being  a  knight,  citizen,  or  burgefs  of  the  Hoafe  f 
^<  Commons^  entitled  to  privilege,  (hall  be  iiTucd  fummons  aui 
*'  diftrefles  infinite  (  which  the  f^id  refpe£bive  courts  are  hcicbf 
'^  empowered  to  iiTu^  in  fuch  cafe,  until  the  party  (hall  appor 
<<  upon  fuch  procefs,  according  to  the  cobrfe  of  fuch  rcfpediie 
w  courts-" 

The  a£l  of  12  {^  13  H^»  3.  ^.3-  rcftraining  only  the  privily 
of  parliament,  in  alliens  or  fuits  commenced  in  the  courts  tbeicia 
fpecified,  by  the  11  G.  2.  c*  24.  in  amendment  of  the  ad  of 
King  William^  it  is  enacted,  <^  That  any  perfon  and  perfons  flnfl 
**  and  may  commence  and  profecute,  in  Greal  Britain  or  Iretmii 
'*  any  action  or  fuit  in  any  court  of  Record^  or  court  of  Etpsfy 
*<  or  court. of  Admiralty^  ancj  in  all  caufes  matrimonial  uul 
<<  teftamentary,  in  any  court  having  cognizance  of  caufes  matri* 
^  monial  and  teftamentary,  againd  any  peer  or  lord  of  parliameat 
<<  of  Great  Britain^  or  againll  any  of  the  knights,  citizens,  and 
^  burgeffes  of  the  Houfe  of  Commoru  of  Great  Britain^  for  the  tune 
*^  being,  or  againft  them  and  any  of  their  menial  and  otber  fcf- 
*«  vants,  or  any  other  perfon  entitled  to  the  privilege  of  the  jo*- 
<<  liament  of  Great  Britain^  at  any  time  from  and  immediatcif 
<^  after  the  difiblution  or  prorogation  of  any  parliament,  uotii  1 
«'  new  parliament  (hall  meet,  or  the  fame  be  re-aflfembled ;  and. 
<^  from  and  immediately  after  any  adjournment  of  both  Hoolcs 
**  of  Parliament,  for  above  the  fpace  of  fourteen  daysj  until  both 
•«  Houfes  (hall  meet  or  re-affemble ;  and  the  faid  rcfpcdivc 
**  courts  may  proceed,"  isfc. 

Provided,  "  That  the  faid  aft  (hall  not  extend  to  fubjca  the 
<<  perfon  of  any  knight,  &c.  to  be  arrcfted  during  the  time  d 
«  privilege.  And  $  2.  author ifes  proceeding  as  above  in  3iif 
*^  of  the  coutts  of  great  fejftons  in  Wales,  courts  of  fejion  i«tht 
^<  counties  palatine  of  Chefter,  Laucafter,  and  Durham ;  tie  courts  sf 
•<  King's.  Bencb^  Common  Pleas^  and  Exchequer^  ia  Ireland^  afttf 
•*  any  fuch  di(Iblution,  ^c.  And  the  court  of  Chancery  in  /«W» 
**  and  equity  of  Exchequer^  are  autliorifed  to  proceed  in  Kke 
"  manner  as  the  court  of  Chancery ^  and  equity  court  ofExcbitfur 
•*  in  England  may,  againft  any  peer^  knight^  &c.  after  fucb 
«  diffblution,"  ^sV. 

J  3.  faves  the  ftatute  of  limitations  in  like  manner  as  the  aft 
of  King  William. 

And  by  $4.  No  a£tion  or  fuit  commenced  againft  the  it^^' 
debtor^  &c.  to  be  ftaid  in  any  court  in  England  qt  Ireland  [as  bf 
$  4.  in  the  a£t  of  King  William. 

And  laftly,  by  xhtflat.  10  G.  3.  c.  50.  .The  preamble  of  which 

ftates,  that  the  a£ls  already  in  being  are  infufficient  to  obviate  the 

inconveniences  arifing   from  delay  of  fuits,  by  reafon  of  tw 

privilege  of  parliament,  it  is  ena£ted,  **  That  any  perfon  or  per* 

**  fons  (hall  and  may,  at  any  time^  commence  and  profecute  aflf 

••  adion  or  fuit,  in  any  court  of  Record^  or  court  of  Equity^  or « 

*^  Admiralty ;  and  in  all  caufes  matrimonial  and  teftamco^^'  ^ 

*^  any  court  haWug  cognizance  of  caufes  matrimonial  ^^^  ^^^* 
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^  lAentarjr,  agalnft  any  peer,  or  lord  of  parllalttcnt  of  OrHU 
••  Britain  \  or  againft  any  of  the  knights,  citizens,  or  burgefles, 
*'  and  the  commiflSoners  for  fhires  and  burghs  of  the  Houfe  of 
•'  Commons  of  Great  Britain^  for  the  time  being ;  or  againft  fticnr 
**  or  any  of  their  menial  or  any  other  ferrants,  or  any  other 
**  perfon  entitled  to  the  privilege  of  parliament  of  Great  Britain  ; 
'*'  and  no  fuch  adion,  fuit,  or  any  other  procefs  or  proceeding 
*'  thereupon^  ihall,  at  any  time,  be  impeachedi  (laid,  or  dd- 
*•  layedj  by  or  under  colobr  or  pretence  of  any  privilege  of 
'*  parliament.*^ 

2.  Provided,  th^t  *^  Nothing  in  this  aS  fliall  extend  to  fubje£fc 
^  the  perfon  of  any  of  the  kivghtt^  citizens,  and  burgelTes,  or  the 
•*  commiffioners,  (^c.  for  the  time  being,  to  be  arretted  or  im- 
**  prifoned  upon  any  fuch  fuit  or  proceedings/' 

3.  And  whereas  the  procefs  by  diftringas  is  dilatory  and  ex- 
penfiye :  For  remedy  thereof,  be  it  enafted,  '*  That  the  court  out 
^  of  which  the  writ  proceeds,  liftay  order  the  iifiies  levied,  from 
'<  time  to  time,  to  be  fold  \  and  the  money  arifing  thereby  to  be 
*<  applied  to  pay  fuch  cofts  to  the  plaintiff  as  the  faid  court  (hall 
^'  think  juft,  under  all  the  circumftances,  to  order ;  and  the  fur- 
*'  plus  to  be  retained  until  the  defendant  Oiall  have  appeared,  or 
•*  other  purpofe  of  the  writ  be  anifwered." 

4.  Provided  always,  when  the  purpofe  of  the  writ  is  anfwered^ 
that  then  the  faid  ifiues  (hall  be  returned ;  or  if  fold,  what  (hall 
remain  of  the  money  arifing  by  fuch  fale,  (hall  be  repaid  to  the 
party  diftrained  upon. 

5.  And  it  is  further  enaftcd,  *^  That  obedience  may  be  en- 
*'  foreed  to  any  rule  of  his  Majefty*s  courts  of  Kin^s  Bench^ 
•*  Common  PleaSy  or  Exchequer^  againft  any  perfon  entitled  to 
^*  privilege  of  parliament,  by  diftrefs  infinite,  in  cafe  any  perfon 
•*  or  perfons,  entitled  to  the  benefit  of  fuch  rule,  (hall  choose 
**  to  proceed  in  that  way :  and  the  laft  claufe  extends  them  to 
«  Scotland:"^ 

It  has  been  always  held,  that  a  peer  is  to  put  in  his  anfwer  to  («)  '^^  ^ 
a  bill  in  equity,  on  his  («)  honour  only,  and  not  on  his  oath  j  but  f^'^'^^  * 
when  he  is  {b)  examined  as  a  witnefs,  he  muft  be  fworn.  ibife4  by 

the  Hotife  of  Lords»  that  the  nobility  of  this  kingdom  are  of  ai^cient  right  to  anfvver  in  til  courts  as  de* 
fendaotSy  upon  proteft^tion  of  honour  only,  and  not  upon  the  cofnmon  oath*  W«  Joo«  955.  Forteft* 
^*P' 395*        (^)  I^yer*  314-    Jon.  I53t    2  Mod.  99.    3Keb.  6314 

Alfo,  if  a  peer  is  by  order  of  court  to  be  examined  on  interrd-  a  Saik.  513. 
'  ptfories,  or  to  make  an  aflSdavit,  the  (ame  muft  be  on  oath.  ^j"*"*' 

'  pL  566.  vid(  Proccd.  Chaa«  92* 

As,  where  the  Lord  Stourton  brought  a  bill  againft  Sir  Thomas  i  P.  Wms. 
Meers  to  compel  him  to  a  fpecific  performance  of  articles  for  the  ^^j^'*  J^* 
turcHafing  of  Lord  Stourtonh  eftate.  Sir  Thomas  in  his  defence  s.  c.  *  ^  * 
m8fted,  feat  there  were  defefts  in  Lord  Stouriofis  title  to  the  Sir  Thomaa 
eftate ;  and  it  being  ordered  that  Lord  Stourton  fliould  be  examined  ^^  ^* 
C0  mterrogatQnes  touching  bis  laid  title,  it  W9S  objected,  that  ton. 
Lord  Stourton^  being  a  peer  of  the  rtelm,  ought  to  anfwer  upon 
'  b9npttr  only  \  bat  it  was  ryled  by  Lord  Hatcottrt,  that  though 
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pmikge  of  peenge  did  allow  a  peer  to  put  in  Us  anfwtr  updi 
honour  only,  yet  diU  was  reftrained  to  an  anfwer ;  and  that  as  to 
all  affidavits,  or  where  a  peer  is  examined  as  a  witnefs,  he  mnft 
be  upon  his  oath  $  and  that  this  examination  upon  interro^toriesi 
being  in  a  caufe  wherein  his  Lordfliip  was  plaintifl^  to  eni!uce  the 
execution  of  an  agreement,  as  his  Lordfliip  would  have  equity,  fo 
he  (hould  do  equity,  and  allow  the  other  fide  the  benefit  of  a  dit 
covery,  and  that  in  a  legal  manner  i  and  accordingly  ordered  Lord 
Stourtm  to  put  in  his  examination  on  oath. 

Yeni.  3S9tf  It  hatb  been  held,  that  though  a  court  of  Equity  will  not 
proceed  againft  a  member  that  has  privilege  of  parliament,  yet  if 
a  parliament-man  fues  at  law,  and  a  bill  is  brought  here  to  be 
relieved  againft  that  a£tion,  the  court  will  make  an  order  to  (by 
proceedings  at  law  till  anfwer  or  further  order* 

RtyiB.  IS.        R.  T.  being  chofen  a  burgefs  for  Buckingham,  and  having  a 

S.**c**'       *"**  *^  ^^^  *^  ^  ^^  **"  Tuefday  before  the  fitting  of  the  par- 
liament, moved  to  have  his  privilege  allowed  him;   but  was 
denied  in  regard  the  parliament  was  not  fitting  nor  to  fit  till 
after  the  trial  had. 
H.  10  o.  X.      It  hath  been  held,  that  in  an  adion  founded  on  the  above- 
Wadfwortfa    o^CQ^^oned  ftatute  12  (9*  13  ^*  3.  c  13.  the  defendant  (hall  have 
v.HandUlde.  an  imparlance ;  and  it  was  faid  in  this  cafe,  that  the  praftice  is  to 
file  a  bill  in  nature  of  a  fpecial  capias  againft  the  defendant,  and 
then  to  fummon  him  %  apd  if  he  appears  upon  fuch  fummons,  the 
plaintifi^  may  declare  againft  him,  as  in  cuftodia  manfcallL 
fenk.  X07.       Peers  are  entitled  to  a  letter  miffive,  which  method  was  in- 
troduced upon  a  prefumption  that  peers  would  pay  obedience  to 
the  Chancellour's  letter;  and  is  founded  on  that  refpe£k  that  bdoe 
to  the  peerage. 

If  the  lord  doth  not  appear  upon  the  letter,  zfubpixna  on  motioa 

is  awarded  againft  him ;  becaufe  no  fubfequent  procefs  can  be 

awarded  but  upon  a  contempt  to  the  great  foal  \  and  the  Chan' 

cellor's  letter  is  only  ex  gratia, 

ftVent.  541.      If,  on  the  fcrvice  of  the  fubptenoy  the  peer  doth  not  appear,  or 

Praa^****"^*  if  he  appears  and  docs  not  put  in  his  anfwer,  no  attachment  can 

Ciibxhaoc.  ^^  awarded  againft  him,  becaufe  his  perfon  cannot  be  imprifoned; 

65>  ^6-        but  the  proceedings  muft  be  by  fequeftration,  unlefs  caufe,  &c. 

SS«l4«i543.  j^jjj  ^jjjg  jg  regularly  made  out,  upon  affidavit  made  of  the  fervice 

of  the  letter  and  the  fubpcpna^  though  fometimes  it  is  moved  for 
without,  fince  the  peer  may  (hew  want  of  fervice  at  the  day 
affigned  to  (hew  caufe  why  the  fequeftration  fliould  not  iffiies 
and  this  order  for  a  fequeftration  is  never  made  abfolute  without 
an  affidavit  of  the  fervice  of  the  order  to  ftiew  caufe,  and  a  certi- 
ficate of  no  caufe  fliewn.  •         -      . 

A  bill  being  filed  againft  a  peer  or  peerefs,  the  firft  applicatioa 
is  for  my  Lord  Chancellour's  letter  returnable  in  term-time  ;  or  it 
may  be  immediate^  if  the  peer  or  peerefs  lives  in  town ;  but  in  diis 
cafe  there  muft  be  an  afiBdavit,  that  the  original  letter  is  left  wit& 
the  peer  at  his  houfe,  with  a  copy  of  the  petition  as  aniwercd; 
and  therewith  alfo  is  left  an  office-copy  of  the  bill  figned  by  fiie 
fix  clerk ;  for  if  the  bill  is  not  fignedj  the  fervice  is  irregular. 

This 


•  This  letter  is  only  a  complimenti  and  no  procefs  to  fbund  pro-» 
teedings  on ;  fo  that  a  peer  may  appear  or  not,  as  he  pleafes ;  if 
he  fails,  a  fuhp^na  iflues  againft  him,  and  his  time  for  appearing 
and  anfwering  being  out,  an  attachment  muft  be  aAuatly  fealed 
and  entered  againft  him,  though  never  executed,  to  ground  a 
fequeftration  upon.  It  is  a  motion  of  courfe  for  a  fequeftration 
iipon  an  attachment  for  want  of  an  anfwer. 

The  peer  muft  be  perfonally  fenred  with  this  order,  and  he  hath 
tight  davs  to  (hew  caufe  after  perfonal  fcrvice  of  the  order ;  if  no 
caufe,  the  order  is  abfdute ;  but  if  the  fequeftration  is  for  want 
hi  an  appearance,  and  he  appears,  the  plaintiff  muft  run  the  fame 
race  over  again  for  want  of  an  anfwer,  and  the  peer  muft  pray 
time  to  anfwer,  as  fuitors  do.    . 

The  proceeding  is  the  fame  againft  a  membet  of  the  Houfe  of  *  Thb  wm 
Commons :  there,  the  party  proceeds  by  way  of  fequeftration,  only  J^^ 
with  this  difference,  that  Inftead  of  a  letter  there  is  always  a  c^o.wUcb 
fubpcena  fued  out;  and  when  a  <iaufe  either  againft  a  peer  or  a  euds/i^hac 
commoner  ftands  in  the  paper,  and  is  called,  and  cannot  proceed  ^(^  ^^^ 
(privilege  being  in  *}  th^  court  never  ftrikes  it  out  as  they  do  in  layptoceed- 
ether  cafes  where  the  party  is  not  ready  5  but  they  let  it  ftand  oyer  '»«? "» **Vy 
from  one  term  to  another,  till  privilege  is  out,  and  never  put  the  ^^^,S^ 
party  to  fue  out  a  ntwfubpctna  to  hear  judgment.  And  the  direc-  cooxts. 
tion  df  the  court  to  the  regiftrar  is  to  put  all  privileged  caufes. 
(which  have  been  put  off  on  that  account)  the  very  firft  caufes  in 
the  paper  when  the  court  fits  after  privilege  b  out. 

A  fequeftration  was  granted,  unlefs  caufe,  againft  the  Lord  1  P.  Wot; 
CUfford  for  want  of  an  anfwer;  he  afterwards  put  in  an  anfwer,  3^*s» 
which  being  reported  infufficient,  it  was  moved  for  a  fequeftration  ciifibri^t 
abfolutdy,  an  infufficient  anfwer  being  as  no  anfwer.  But  the  ci£r. 
eoutt  thought  it  a  hardih^p  in  the  cafe  of  a  peer  or  member  of  the 
Houfe  of  Commons,  that  a  fequeftration,  which  in  fome  refpefts 
h  in  nature  of  an  execution,  (bould  be  the  firft  procefs  againft 
them ;  and  therefore  allowed,  that  in  cafe  of  an  anfwer  which  Is 
reported  infuffi.cient,  the  plaintiff  is  to  move  again  tk  novo^  for  a 
fequeftration  nifi^ 

[The  caufe  fliev^n  againft  an  order  njfi  for  a  fequeftration  for  Botier  r. 
want  of  an  anfwer  from  a  member  of  the  Houfe  of  Commons^  Raft^cW, 
was,  an  anfwer  come  in  j  to  which  it  was  replied  on  the  ^  "  '^^ 
part  of  the  plaiiitiflF,  that,  as  exceptions  were  taken,  it  was  no 
anfwer,  and  therefore  the  order  ought  to  be  made  abfolute.  Oa 
the%ther  hand  was  cited  the  above  cafe  of  Lord  Clifford,  But  by 
Lord  Chancellour-— If  there  is  a  fequeftration  ni/i  Tor  want  of  axL 
^fwer  againft  a  membe):  of  parliament,  and  he  puts  in  an  anfwer 
before  the  order  is  madcrabfolute,  and  exceptions  are  taken  to  his 
Infwef  ^  the  court  nmtt  enlarge  the  time  for  Jbewing  caufe  till  it 
fhall  appear  whether  the  anfwer  is  fufficient  or  no.  Mr.  Gold/-' 
hrouglf,  who  faid.  When  Lord  Clifford's  cafe  was  before  the  court, 
^at  it  was  the  ftanding  rule  of  the  court  there  (hould  be  a  new: 
ijsqueflration  nifi  in  this  cafe,  was  a  good  officer,  but  yet  I  fhoul<£ 
iuak  wh^t  I  have  mentioned  is  the  proper  medium.  But  his^ 
*.      "  T  t  %  Lordflup 
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Lordftiip  it  prefent  allowed  the  caufe,  as  it  was  the  couife  of  tilt 
court.] 
I  F.  Wat.  It  was  moyed  for  a  fequedntion  njfiy  for  want  of  an  anfwcfi 
$35-l^'55*  ^ainft  a  menial  fervant  of  a  peer  of  th^  realm,  as  the  firft  proceCl 
for  contempt,  in  the  fame  manner  as  in  the  cafe  of  the  peer  him<- 
felf;  and  though  the  motion  was  granted  by  the  Mafter  of  the 
Rolls,  yet  the  Regiftrar  refafed  to  draw  it  up  as  thinking  it  againft 
the  courfq  of  the  court;  which  being  moved  again  before  the 
I^ordChancellouryhis  Lordfhip,  upon  reading  the  ftatute  la  &  13 
Vr.  3.  r.  13.  like  wife  granted  the  motion,  it  appearing  to  bebo^ 
within  the  meaning  and  words  of  the  ftatute ;  and  if  it  were  not 
fi>9  as  it  was  plain  no  attachment  would  lie  againft  their  perfonst 
confequently,  there  would  ,be  no  remedy  againft  them,  and  they 
would  have  si  greater  privilege  than  their  lord,  if  the  proceb. 
i|[ainft  fuch  mental  fervant  were  to  be  z/tdhpcena. 
IfarGn  ▼•  fThe  plaintiff,  in  an  a£tion  againft  a  member  of  paitiam'ent,  had 
Towniieiid,  proceeded  ajtreeably  to  the  rf£k  of  10  G.  3.  r.  50.  and  had  obtained 
%jt^* '  rules  for  felling  the^iflues  levied  upon  a  difiringaty  alias j  am( 
pitiriesi  and  alfo  a  rule  for  an  attachment  againft  the  (heriff:  but 
no  ifluea  had  been  aAually  levied,  and  at  length  defendant  aqp^ 
pearcd  \  whereupon  it  was  moved,  that  thefe  rules  (hould  all  b^ 
difcharged.  For  as  no  iiTues  had  been  levied,  they  could  not  hH 
fold:  [wk  §  3.  of  the  ftatute  10  G.  3*  c.  50.]  and  as  the  de? 
fcncbcnt  in  the  a£lion  hati  now  appeared,  the  end  and  j)urpofe  of 
the  writs  were  anfwered.  On  the  other  fide,  the  plaintiff  infifted 
dn  the  coft§  of  ifTuing  the  writs,  before  the  rules  (hould  be  dif- 
<sharged.  And  the  court  thought  that  reafonable }  and  dired*ij 
tiat  on  payment  ofcofis  the  rules  (hould  be  difcliarged.  They  Weto 
of  opihion,  that  thefe  cofts  Were  not  to  attend  the  event  of  the 
fuit,  but  were  to  be  paid  to  the  plaintiff  at  all  evedtsi  whether  \4 
(hould. finally  fuceeed  in  his  fuit  or  not. 
Cowf.S44.  In  Trinity  term,  18  George  3.  in  the  King*s  Bencb^  in  the  ca£i 
of  Giving  and  wife  again/l  Lord  Vifcount  Weymouth^  the  queftioQ 
was,  whether  a  peer  could  be  fued  there  by  bill  ofprvoilige  ?  Ami 
adjudged  that  he  might.     The  cafe  was  this  : 

Theplaihtiffs  commenced  an  a£lion  againft  the  Lord  Wejmeuiif 
hy  Ml  o/F privilege^  to  which  be  pleaded  in  abatement,  that  he  ought 
to  have  been  fued  by  original  writ^  and  net  by  bill  of  privilege  /  and 
thereupon,  there  was  a  demurrer  and  joinder.  On  the  argamedC 
of  which,  the  court  relied  on  the  cafe  of  Say  againft  Lord  Bytm 
in  thlt  court,  a  few  years  before,  and  awarded  a  r^ptmiM 
m$fier. 

In  the  cafe  of  Say  v.  Lord  Byrort,  Mr.  L.  Robinjm  moved 
(upon  an  afHdavit,  that  the  plaintiff  had  fued  Out  two.\mfsof 
dyiiringiUi  whereupbn  the  (her iff  had  levied  40 /,  and  4d^  and  thai 
no  bill  wds  fiied)  for  a  rule  to,  (hew  caufe  why  the  faid  two  wrilt 
Ihould  not  be  quKhed,  and  the  ihoney  levied  thereon  be  reftored* 
He  obje£lkd  that  a  peer  ought  not  to  be  fued  bybill^  but  bf 
original  writ  i  and  that  the  ftat.of  la  &  13  ^.3^  does  not  nakt 
any  variation  in  the  proceedings  againft  pcers>  but  reQ^^  ^ 

this 


\ 
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llui  particular,  ewun^mrs  only.  Mr.  5/0<i;^  (hewed  caufe,  and  the 
rule  was  enlarged.  Upon  fliewing  caufe  at  a  farther  day,  the 
PQurt  declared,  tl^at  there  were  many  precedents  of  aftions 
figainft  peers  of  parliament  for  many  years  before  ^he  ftatute  o£ 
W.  3.  as  certified  by  the  Mailer,  and  the  clerk  of  the  rules ;  and 
iaid,  why  could  not  the  court  fupport  its  ancient  jurifdi£i;ion,  as 
arell  as  the  court  of  Exchequer,  as  debitor  domni  regis  f  The  court 
dierefore  difcharged  the  rule. 

It  is  however  very  remarkable,  that  when  the  a£):  of  Eang 
JFtUiam  went  jto  the  Lords  for  their  concurrence  to  the  pro- 
iceedings  therein,  againft  the  members  of  both  Houfes,  by  bill  and 
Jumtnofu  ihereotiy  the  Lords  expunged  that  part  of  the  claufe  re- 
lating to  themfelves  being  fued  by  original  bill  andfummons^  and  fent 
f>ack  the  amended  bill  to'the  Commons ;  which  afterwards  pafled 
accordingly.  Which  clearly  proves,  that  the  Lordsy  at  that  time, 
did  not  think  themfelves  inqluded  therein. 

Nor  is  it  clear  even  at  this  day,  notwith (landing  the  above  EarJof 
eafes,  that  they  are  Included  in  the  aft.     For  upon  a  writ  of  \^^^ 
error  by  the  Earl  of  Lon/dale^  to  reverfe  judgment  becaufe  he  had  ^  h.  BI. 
been  fued  by  bill,  the  two  following  quellions  were  proppfed  to  167.  S99» 
the  judges  by  the  Houfe  of  Lords,     ift.  Whether  die  court  of 
Ring's  Bench  hath  any  jurifdi6lion  to  hold  plea  in  a  perfonal 
a&ion  againft  a  peer,'  or  lord  of  parliament,  who  is  neither  in  the 
cuftody  of  the  marfnal,  nor  is  an  officer  or  minifter  of  that  court, 
urtthout  the  king's  original  writ  ifTuing  out  of  his  Chancery,  to 
^arrant  fuch  a^ion  ?    2d,  If  the  court  has  no  fuch  jurifdi£lion^ 
can  it  derive  fuch  jurifdi£lion  from  the  acquiefcence  of  the  de- 
fendapt,  by  pleading  to  Iflue  in  an  a£lion  commenced  without  thp 
king^s  original  writ?  In  anfwer  to  which  the  Lord  Chief  Juftice 
JEyre  dated  the  unanimous  opinion  of  the  judges  to  be,  that  the 
iirft  queftion  would  have  admitted  of  conGderable  doubt,  if  the 
obje£iion  had  been  made  in  an  earlier  ilage  of  the  caufe,  and  that 
the  cafes  of  Say  v.  Lord  Byrofiy  and  Gojlitig  v.  Lord  Weymouth^ 
were  not  to  be  confidered  as  decifive  authorities  upon  the  fubjeA* 
But  that  after  pleading  in  chief  it  was  too  late  for  the  defendant 
to  obje£l  to  the  jurifdi£tion  of  the  court. 

A  member  of  the  Houfe  of  Commons  may  be  fued  either  in  »  Str.  734. 
B.  R.  or  C.  B.  by  bill ;  but  he  cannot  be  declared  againft  in  J3.  J^.  l"^^^^* 
S^  in  the  cujlody  of  the  morJIjaL 

All  the  fubfcquent  proceedings  to  the  declaration  againft  a  peer 
or  privileged  perfon  are  the  fame  as  in  other  cafes,  except  that  their 
bodies  cannot  be  taken  in  execution^  unlefs  the  judgment  is  ob« 
taincd  upon  a  Jlatuterjlaple^  or  Jlatute-merchanti  or  upon  tbejlatutf 

ffAfton  Burnell,  11  Edw,  1.  and  then  a  capias  ad  fatisfaciendut» 
es  even  againft  peers  of  the  realm. 

By  ftat.  4  G.  3.  r.  33.  the  creditor  .of  a  member,  a  mercli^ant^ 
may  00  affidavit  fue  out  a  writ,  and  ferve  him,  and  if  he  does  nqt 
maKe  fatisfaAion  in  two  months,  he  (hall  be  bankrupt  from  the 
time  of   fervice.     Merchant   committing  a£t  o(  biuikruptcy, 

y  t  3  cr^ditori 


creditors  raxy  fue  out  commiffion)  and  commiffionefs  proceed^ 
notwithftanding  privilege.  But  the  perfon  (hall  not  be  arretted 
or  imprifoned,  except  for  cafes  made  felony  by  the  bankmpl 

*  afts.] 
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•  Inft.  «of.  A  S  all  external  jurifdiftion,  whether  ecclefiaftical  or  civil,  i| 
y*tti.  B.40.  jf\  derived  from  the  crown,  and  the  adminiftration  of  juftice  i* 
l*fid  *  ^^  committed  to  a  great  variety  of  courts,  hence  it  hath  been  the  care 
%]^V\\.s  of  the  crown,  that  thefe  courts  keep  within  the  limits  and  bounds 
Skin.  6»8.  of  their  feveral  jurifdiftions  prcfcribcd  them  by  the  laws  and 
?  ^"tM*-  ftatutcs  of  the  realm.  And  for  ^his  purpofe  the  writ  of  prohibition 
S^wty!  3*b!  was  (^i)  framed  \  which  iflues  out  of  the  fuperior  courts  of  common 
I.  An  at-  law  to  reftrain  inferior  courts,  whether  fuch  courts  be  temporalis 
mntSr'  Ccclcfiaftical,  maritime,  military,  Isfc.  upon  a  fugg^ftion  that  the 
n^ainft  the  cogpizance  of  the  matter  belongs  not  to  fuch  courts  ;  and  in  cafe 
biiliop  and  they  exceed  their  jurifdiftion,  the  officer  \vho  executes  the  fen- 
M?i!lg^«  tence,  and  in  fome  cafes  the  judges  that  give  it,  arc  in  fuch 
after  I  pro-  fupcrior  courts  {h)  punifliable,  fometimes  at  the  fuit  of  the  king, 
hibitioD.  fometimes  at  the  fuit  of  the  party,  fometimes  at  the  fqit  of  both^ 
\%^^'  ^^^  according  to  the  nature  of  the  cafe. 

{h\  Ecclefitftieel  courts  holding  plei  by  fraud  of  matters  of  which  they  had  not  CQ^Iaam^,  weRponiiht 
able  in  the  Star.Ch|mbrr«    D^v.  51* 

Show.  Par.        The  objeft  of  prohibitions  in  general  is,  the  prefervation  of  the; 

Ca.  63.        x\^\t  of  the  king's  crown  and  courts,  and  the  eafe  and  quiet  of 

tlie  fuhjeft.     For  it  is  the  wifdom  and  policy  of  the  law^  to 

fuppofe  both  beft  preferved  when  every  thing  runs  in  its  right 

channel,  according  to  the  original  jurifdiftion  of  every  court ;  for 

by  the  fame  reafon  that  one  court  might  be  allowed  to  encroach, 

another  might  \  which  could  produce  nothing  but  confufion  aa4 

diforder  in  the  adminiftration  of  juftice, 

ft  Inft.  $01.       So  that  prohibitions  do  not  import  that  the  ecclefiaftical  or 

fri!  ^*^'     other  inferior  temporal  courts  are  alia  than  the  king's  courts,  but 

3Buia.i2o.  fignify  that  the  caufe  is  drawn  ad  aliud  exatnen  than  it  ought  to 

f  aim.  aoy.   be  j  and  therefore  it  is  always  faid  in  all  prohibitions  (be  the 

court  ecclefiaftical  or  temporal  to  which  they  are  awarded)  tnat  the 

caufe  is   drawn  ad  aliud  examen  contra  cqrqnatn   {sT  digiiitataa 

rfgiam* 

Ujuk* 
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Proiiibitiottt.  I47 

TTnder  this  Head  we  (hall  confider : 

(A)  "What  Courts  may  grant  a  Prohibition. 

(B)  Whether  the  granting  of  a  Prohibition  be  dif- 
cretionary,  or  ex  debitojuftitia. 

(C)  Who  have  a  Right  to  fuch  Writ,  and  may  de- 
mand it. 

(TD)  Who  may  join  in  fuch  Writ. 

(E)  Of  the  Suggeftion  and  Manner  of  obtaining  a 
Prohibition. 

(F)  When  to  be  granted  abfolutely,  or  quoufque 
only ;  and  therein,  of  direding  the  Party  to  de- 
clare on  his  Prohibition, 

(O)  Whether  more  than  one  fuch  Writ  is  to  be 
awarded. 

(H)  At  what  Hme  to  be  granted;  and  therein, 
ill  what  Cafes  it  may  be  granted  after  Sen« 
tenc«. 

( I  )  To  what  Courts  a  Prohibition  may  be  award- 
ed ;  and  therein,  that  the  Superior  Courts  are  to 
determine  the  Boundaries  of  all  Inferior  Jurii^ 
didions. 

(K)  Prohibitions  to  Inferior  Temporal  Courts  in 
what  Inilances  to  be  granted. 

(L)  Prohibitions  to  the  Spiritual  Court  ia  what 
Inilances ;  And  herein, 

I.  Where  they  meddle  with  a  Matter  purely  TemporaL 

7,.  Where  they  determine  on  a  Ms^tter  of  Freehold. 

^.  In  what  Cafes  2^  Prohibition  lies  when  they  determine  on 
Criminal  Offences. 

4*  Where  the  Ecdefiaftical  Courts  determine  on  Ads  o£ 
Parliament, 

J.  In  what  Cafes  they  have  a  concurrent  Jurifdi£tion,  aad 
may  determine  Incidents, 

(M)  The  Offence  of  difobeying  a  Prohibition. 

Tt4 


64$  ]Pro|)i()itien> 

(A)  What  Courts  may  grant  a  Prohibidoiu 

f .N.B*5S*  ^ HE  fuperior  courts  bf  Wiftminfier^  having  a  fuperintendencf 

4lnft.7i.      J-    over  all  inferior  courtS)  may  in  all  cafes  of  innovation,  &V« 

award  a  prohibition.     In  this  the  power  of  the  court  of  jB.  R,  has 

never  been  doubted,  being  the  fuperior  common  law  court  in  the 

kingdom. 

Bro.  Prohl-       Alfo,  the  court  of  Chancery  may  award  a  prohibition^  which 

***?**"' JV^'  may  iflue  la)  as  well  in  vacation  as  in  term-time,  but  fuch  wxit  ii 

X  P.  Wms.    r'Jturnable  mto  B.R.  or  C  B. 

43*  (a)  If  oBfi  be  fued  in  an  tnfenor  court  for  a  matCer  out  of  its  jorifdldion,  the  defeadaat  mif 
cither  have  a  prohibition  from  one  of  the  common  latw  courts  of  'fVefimh^er»'baU\  or,  in  ngard  tl& 
may  happen  in  a  ?acatJon»  when  onJy  the  Chancery  is  open,  he  may  move  that  court  for  a  ffofaihitiDas 
but  then  it  muft  appear  by  oath  made,  that  the  HGt  did  arife  out  of  the  jurifdidion,  and  d>at  the  de< 
fendant  tendered  a  foreign  plea,  which  was  refufed.  And  if  a  prohibition  has  been  granted  out  or  Chan- 
cery im/fr<n/ide,\lxd  without  thcfc  circumftances  attending  it,  the  court  will  grant  a  Juperjedeai  thefcio* 
J  P. Wms.  476*  fl.  i  35* 

I 

{b)  Brd.  As  the  jurifdidlion  of  the  court  of  C  5.  is  founded  on  original 

Prohibition,  ^^^  jg.^.^  ^^  ^  Chancery,  it  hath  been  heretofore  {b)  doubted, 

l^oy,  153.  whether  this  court  could  without  writ  or  plea  depending  award 

(*0  i»Co.  a  prohibition )   but  this  point  has  been  {c)  determined  by  the 

Bro.'con-  un^nimotis  leofe  of  all  the  judge3i  viz.  That  this  court  may  upon 

fuiution^  a  fug^eiiion   grant  prohibitions,  to  keep  as  well  temporal  as 

p'-  3-  ecclefiaftical  courts  within  their  bounds  and  jurifdi£iions,  and 

a  Brownl!  that  without  any  original  writ  or  plea  depending  j  the  common 

i^.^Prohi-  la^  being,  in  thefe  cafes,  a  prohibition  of  itfejf,  and  {landing 

Wtionsfor  inftead  of  an  original. 

tocroaching  ^ 

Jurffdidions  iflue  as  well  out  of  the  C.  B.  as  B.  R.  Vaitgh.  157.  per  Vaugh.  Ch.  J.  [The  Author 
of  the  Commentaries  fays,  ttlat  the  writ  of  prohibition  is  ilTuing  properly  only  out  of  the  court  of  King*t 
Bench,  being  the  King  a  prerogative  writ,  but  that  for  the  furtherance  of  juflice  it  may  now  alfo  be 
had  in  /om^  cafes  out  of  thef  court  of  Chancery,  Common  Pleas,  and  Exchequer.  3  Bl.  Comm.  iia* 
And  Lord  Hardwiclce  is  reported  to  have  faid,  thit  where  the  ecclefiaftical  court  proceeds  to  try  acoilon 
by  a  different  evidence  from  that  which  the  common  law  courts  would  have  done,  m  othir  a/art  has  the 
cognisance  of  it,  but  the  court  of  King*s  ^ench.  3  Atk.  6a8.  Rotheram  v.  Fanihaw,  In  the  cale  of 
the  Company  of  Horners  in  London,  it  is  faid  that  it  is  the  proper  power  and  honour  of  the  court  of 
King*s  Bench  to  limit  the  j uri fdi^ions  of  all  other  c  jurcs.    2  Roll .  Rep.  471.] 

Moor,  S6i.  Accordingly  it  hath  been  adjudged,  that  a  prohibition  ought  to 

Si^fHutl''  ^^  granted  bv  the  court  of  C.  B.  to  the  court  of  delegates,  for 

ton'i  cafe."  fuing  tfcets  to  ^oid  an  Iriftitution  of  a  clerk  to  a  church  in 

Hob.  15.  Lancajhire^  after,  ind^ftion  made  of  him  thereto,  though  the  ^uare 

md^t'hew  intpfd^t  for  this  church  could  not  be  brought  in  C.  B.  but  only  in 

faid  by  Hob.  the  County  df  i^/ir^^r,-  becaufe  the  title  of  the  advowfon  was 

thattlMpar-  not  qucftioncd  by  this  prohibition,  but  the  intrufion  upon  tb^ 

ifk^wfe  common  law,  of  which  this  court  has  fpecial  care* 

hare  a  prohibition  out  of  the  J>uchj  court. 

N?y»77»  But  as  to  the  courts  of  ^.  -R.  and  C.  B.  this  difference  hath 

Brownl'  been  made,  that  in  the  firft  of  thofe  courts  a  prohibition  may  be 

Palm.  411.  awarded  upon  a  {d)  -bare  furmiiie,  witliput  aery  fuggeftio«  #i 

Latch,!  14.  record;  and  fuch  writ  Is  only  in  nature  of  a  commRIion  fro* 

(i)  That  If  hibitory,  which  is  {/)  difcontinued  by  the  demife  of  the  king;  but 

Jtbeinfifted  that  a$  to  a  prohibition  iffuing  o)it  i>f  'C.  B^  the  fuggeftion  muft 

^'-  "be 


e  aa  «eeor4}  Md  therefore  is  oonfidered  as  the  fuit  of  the  party,  bmon  am- 
1  which  he  may  he  oonfuited^  and  is  not  difoontinued  by  the  de-  ^^  {yi"^^ 
ftife  of  the  king.  fuggcftion 

p  eateicd  €a  the  rolL  Salle,  j^,  fer  Holt,  Gb*  J.  (For  want  of  •  foggeftion  on  record 
lift  couit  of  B.  R.  difcbarged  the  rule  to  (hew  caufe  why  a  prohtbition  Should  not  be  granted.  Hawkins* 
(ffignee  of  Wopldridge,  v.Blaquicre  and  othett,  AiSgnees  of  Sampfon,  HiL  20G.  3. 2  Crompt  Pr.  239. J 
t)  Bvty  if  an  attachment  iifucs  oponfuch  probibitioo»  or  the  party  puts' in  bai},  then  it  becomein 
ri^afe  fait,  not  difcontinued  by  the  dcsoaiie  ^  the  }/uo% ;  ^d  nfur  fuch  proceeding  the  party  may  be 
oofuited,  thoogh  not  before.     Palm.  423.     Latch,  1x4.  ptr  Dodderidge  and  Jones* 

If  the  king*s  farmer,  or  a  copyholder  of  the  king's  manor,  be  PaJ«-  5*5- 
k^ed  in  the  ecclefiaftical  court  for  tithes,  upon  a  fuggeftion  in  the  rX'a£« 
purt  of  Exchequer  that  he  prefcribes  to  pay  a  certain  modus  in  539'.     '  * 
teu  of  tithes,  he  fhali  have  a  prohibition  qut  of  the  faid  court, 
uad  fiich  modus  (hall  be  tried  there. 

.  The  srand  fefHons  of  N^rti  Wales  may  fend  a  prohibition  Sid.  92.  fcnt 
ind  write  to  the  fpiritual  courts  there,  as  well  as  the  courts  cIo:  ciJ! 
lere  m^y*  34T*J<m«33o.   v«ugh.^ii« 

[S)    Whether  the   granting  of  a  Prohibition   be 
difcretionary,  or  ex  dehito  jujiiti^c . 


\ 


T  is  laid  down  in  Hob.  that  though  a  furmife  be  a  matter  of  Hob.  67.  ii^ 
fa£k,  and  triable  by  a  jury,  yet  it  is  in  the  difcretion  of  the  Afto^PwUk 
:ourt  to  deny  a  prohibition,  when  it  appears  to  them  that  the  v.  CaiUe 
&irmi£e  is  not  true.  Bimud^e 

Chapel. 

This  authority  has  been  often  quoted  in  queftions  of  this  kind,  Wjnch,  78, 
Hid  in  fome  cafes  denied  to  be  law.     But  yet  it  feems  the  better  *^  "  ^"**  ^ 
opinion,  and  to  have  been  fo  holden  by  the  greater  number  of  our  difaction- 
judges,   that   the  awarding  of  a  prohibition  is   a  matter  dif-  ary — fiutia 
sretionary,  that  is,  that  frpm  the  circumftances  of  the  cafe  the  sjj^"'  ^'^ 
Ibperior  eourts  are  at  liberty  to  exercife  a  legal  difcretion  herein,  Prohibftiont 
but  not  an  arbitrary  one,  in  refuGng  prohibitions,  where  in  fuch  «re  faid  by 
like  cafes  they  have  been  granted,  or  where  by  the  laws  and  |o\e**^*^- 
ftaiutes  of  the  tealm  they  ought  to  be  granted.  bitojuphi^^ 

■ad  siotde gratia*  In  ilaym.  92.  Hide,  Ch.  J.  affirms,  that  a  prohibition  is  ex  gratia,  but  Keling  an4 
Twifden  pofidvely  denied  it.— ~- Salic.  33.  pi.  6.  Comb.  148.  they  are  hdd  to  be  difcyetionary.  >  ^ 
Ld.  Raym.  220,  578.  it  is  faid  by  Holt,  Ch.  T.  ihat  Hale  and  Wlndhann  held  prohibidons  to  be  difcM«> 
tionary  in  all  cafes.'  ■  —And  of  dus  opinion  is  Holt ;  and  fo  in  Ld.  Raym.  586» 

It  hath  been  determined  in  the  Houfe  of  Lords,  that  no  writ  of  ^d-  lUym. 
error  will  lie  upon  the  refufal  of  a  prohibition ;  but,  when  a  con-  BtaoiTofsL 
fuitation  i^  awarded,  it  is  with  an  ideo  conftderatum  ejl^  and  then  a  Davids 
writ  of  error  will  lie.  cafe. 

If  a  mailer  of  a  (hip  fues  in  the  Admiralty  for  his  wages,  and  Saik.  33. 
a  prohibition  is  moved  for,  upon  a  fuggeftion  that  the  contract  t*^i*     - 
was  made  on  land,  and  the  court  is  of  opimon  that  a  prohibition  Com. '74. 
ought  by  law  to  be  granted;  in  this  cafe  they  will  not  compel  the  ^'  R»yai» 
party  to  find  {a)  fpecial  bail  to  the  a£lion  in  the  court  above.  fcuy^v.^' 

JSadgniYe.  3  Tdrm  Rep.  K.  B.  315.]  (0)  But  Holt,  Ch.  J.  confefled  that  the  court  bad  (bmetimea 
|ste^o%dy  ^  pipeiired  bail  to  be  given,  but  that  was  by  confent.,  Ld.  Raym.  57S.  [For  without 
confent  it  cannot  be  done,  and  the  cafe  of  Wharton  ▼.  Pitts,  Salk.  54.8.  whese  fuch  to'mi  were  jmpofc^ 
«w  ^fir-rulid  w  Vddiafta  t,  Ormiley,  3  Term  Rep.  K.»  B.  3 1 5.  ] 


€$0  JPi;o|)ibitton; 

Cfmuf^Jm*  If  there  is  judgment  againft  a  fimonift^  wbobytheaftfitcf 
y|^-*^*  pirtka  is  to  continue  for  a  certain  time  on  the  benefice,  andirlw 
at  the  expiration  of  the  time  refufes  to  remove,  but  commits  ynk 
on  the  houfe  or  glebe,  a  prohibition  te  (lay  his  doing  wafte  m 
be  had  by  the  patron,  incumbent,  or  any  other  perfon,  beoM 
that  is  the  king's  writ}  and  any  one  may  pray  a  prohibittoofv 
the  king,  and  it  is  grantable  ex  deUh  juftitut^  and  not  in  the  tf* 
crction  of  the  court. 

(C)  Who  have  a  Riglit  to  fuch  Writ,  and  nuf 

demand  it. 

F.N.B«4a  'T^HE  king  may  fue  for  a  prohibition,  though  the  plea  mde 
^    fpiritual  court  be  between  two  common  perfons^  becaufe  tk 

fuit  is  in  derogation  of  his  crown  and  dignity. 
a  lift*  ^*       So,  if  the  ecclefiaftical  court  will  hold  plea  of  any  maRerwbidi 

belongs  not  to  their  jurifdiflion,  upon  information  thereof  to  tk 

king's  courts,  either  by  the  plaintiff,  defendant^  or  by  a  inoQ 

ftranger,  a  prohibition  will  iflue. 
%  Rol.  Abr.       As,  if  a  man  libels  in  the  fpiritual  court  for  a  matter  whididod 
2^  ^.^^    not  appertain  to  that  court,  but  to  the  common  law,  as  a  mattes 
Cdoiir.  U^-  ^^  frank-tenement ;  yet  he  himfelf,  againlt  his  own  fuit,  majpnf 

a  prohibition,  and  (hall  have  it. 
€*^  !«•         So,  where  the  plaintiff  in  the  fpiritnat  court  brought  a  prohiMtiofl 

•  Bttiil.jiSt.  ^^  **r  ^'^^  ^^"  "*^^  there,  for  that  he  fuing  for  thhcs  by  virtue  of 
i3t»Rep.  '  a  leafe  made  by  the  vicar  of  ^.  for  three  years,  the  defend- 
*^ri*4***  ant  claimed  to  be  difcharged  of  the  tithes  by  a  former  kafc 
'*    ^  and  compofition  by  deed^  it  was  hel4»  that  the  plaintilT  lu**' 

felf  may  have,  a  prohibition  to  ftay  the  fuit ;  for  the  ecde^^ 
aftical  Judges  are  not  to  meddle  with  the  trial  of  leafcs.or  td 
contraus,  though  they  have  jurifdi£Uon  of  the  original  caafe 
(viz.  the  tithes) ;  for  the  leafe  is  in  the  realty,  and  is  not  merdf 
SQcidentaU  And  it  makes  no  difference,  that  the  plaintiff  briif 
this  prohibition  to  ftay  his  own  fuit ;  for  if  the  tem|K)ial  cosxt 
has  biowledge  by  any  means,  that  the  fpiritual  court  meddles  wid^ 
temporal  trials,  a  prohibition  ought  to  be  awarded. 

•  Rot.  Abr.  If  a  vicar  fues  a  parifliioner  for  tithes  in  the  fpiritual  court,  ao4 
i!rt»  ^!L  *^^  parfon  appropriate  appears  there  {a)  pro  intereffe  Juo^  andprajs 
'US  CiL       ^  prohibition,  it  ihall  be  granted, 

£lia««5i*    Keilw.  110. 

Moor,  yis*  If  leffee  for  years  is  fued  in  the  fpiritual  court  for  ritbes,  k  i> 
Cro,  Eiifc     reverCon  may  have  a  prohibition. 

Klarthi  fts.       But  no  man  is  entitled  to  a  prohibition,  unlefe  he  is  in  danget 

•  V-T^J*?'  of  being  injured  by  fome  fuit  adlually  depending;  and  thcrcftat 
I*!;*)  aStr*  upon  a  petition  to  the  archbiOiop,  or  other  ccdefiaftical  judge,  bo 
noi  u«.        prohibition  lies, 

Tirront  v.        [If  ^^e  wife  libel  in  the  fpiritual  court  to  recover  her  60^9 

M»^r.         t  prohibition  (ball  not  be  granted  upon  the  motiw  of  ^ 

5^tr,$7e.    h^ibandO  ^ 

.  {D)W1«J 


V 


(D)  Who  may  join  in  fuch  Writ* 

f  fereral  libels  are  exhibited  againft  j1.  and  B.  In  a  matter  in  ^^7*  *3f* 
which  the  court  hath  not  conafancCy  -/f.  and  B.  cannot  join  in  cro"*Cw  * 
iTohibition.     So,  if  the  griefs  be  feveral,  as  fome  books  fay.         162'. 
But,  where  the  vicar  of  ^.  libelled  feveral  perfons  feverally  for  y^iv.ii8-j» 
ics,  who  joined  in  a  prohibition,  fuggefting  a  modus  f  though  ^urgefs«i4 
t  court  held  in  this  cafe,  that  the  prohibition  was  not  regularly  Afttoo.* 
lught,  being  in  all  their  names^  when  there  were  feveral  libels  j  Owen,  13* 
t  inafmuch  as  this  was  on  a  cuftom,  and  matter  triable  at  f^V^'p 
nrnon  law,  in  which  the  eccleOaftical  court  was  prbperly  pro-  adjodftd** 
lited,  though  not  in  exa£l  form,  they  refufed  to  award  a  con- 
ttation,  but  directed  that  the  parties  (hould  put  in  feveral  de-, 
nations,  as  if  there  had  been  feveral  prohibitions. 

So,  if  ji*  libels  againft  B,  and  C.  for  defamation,  .and  they  fue  a  U*  R«yiiu 
dhibition,  they  (hall  join  in  attachment  upon  it ;  and  it  is  no  "^J^  ^Z  • 
je£lion  to  fay,  that  the  defamation  was  feveral.  &vi^  fv* 

ibisy  VeoC266.    Raym.425.     Comb.  4484 

""Where  two  or  more  are  allowed  to  join  in  a  prohibition,  and  Owen,  ij. 
le  of  them  dies,  the  writ  fh^ll  not  abate;  becaufe  nothing  is  by  f*^'^* 
em  to  be  recovered,  but  they  are  only  to  be  difcharged. 

E)  Of  the  Suggeftion  and  Manner  of  obtaining 

a  Prohibition. 

INHERE  the  matter   fuggefted  for  a  prohibition   appears  »Saik.54J9, 
'^    upon  the  face  of  the  libel,  an  affidavit  is  never  infilled  ^^ , 
pon ;  but  if  it  does  not  appear  upon  the  face  of  the  libel,  or,  if  ch.  j. 
prohibition  is  moved  for  a$  to  more  than  appears  upon  the  face  >  ^-  Wms. 
r  the  libel  to  be  out  of  their  jurifdidlion,  there  ought  to  be  an  r^^*^ 
idavit  of  the  truth  of  the  fuggeftion.  .    1037.   Cowp.  3*30.] 

The  fuggeftion  in  the  temporal  courts  may  be  traverfed*  a  In*-  ^lu 

lohibit'on  not  to  be  granted  upon  proccfs  before  libel  or  appearance.     Salic.  3^.  pi.  8.  Whew 

W  in  n^uirtof  zfapfrfuieas.     Lev.  153.— —That  a  peif'^n  may  alter  h's  fuggdiion.     Show.  170. 
*■■    ■Where  a  varuoce  becweca  the  libel  and  fuggeftion  is  not  xnateiial.     Yeiv^  79. 

On  a  rule  to  (hew  caufe  why  a  prohibition   fliould  not  be  sU.Raym. 
ranted  to  ftay  a  fuit  againft  the  plaintiff  in  the  court  of  the  arch-  1*"* , 

r   T-irit     r  •  i.-  -n       t  i  Burdett  T. 

cacon  of  LiUpfie/d,  for  not  going  to  his  panlh-church,  nor  any  Newell.  • 
•ther  church,  on  Sundays  or  holidays,  nor  receiving  the  facrament  ' 
lirice  a  year,  upon  fuggeftion  of  the  ftatute  jE//z.  and  toleration. 
Ai  and  then  qualifying  himfelf  within  the  a£l,  and  alleging 
nat  he  pleaded  it  below,  and  they  refufed  to  receive  his  plea  ; 
aufe  was  fliev/n,  that  this  fzEt,  that  fuch  a  plea  had  beea 
tut  in  and  refufed,  was  falfe,  and  that  the  plaimiflF  was  not 
'  diffenter,  nor  had  qualified  himfelf  utfupra^  and  therefore  hoped 
^  court  would  not  fufFer  the  rule  to  itand,  unlefs  there  was 
|n  affidavit  of  the  above  fad  \  for  by  that  means  any  petfon 

XI  might 
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might  come  and  fugged  a  falfe  faA,  and  ouft  the  fpiritual 
of  their  jurifdiAion ;  which  the  court  admitted ;  and  tbi 
for  want  of  fuch  affidavit  the  rule  was  difcharged. 

If  a  plea  to  an  inferior  jurifdi£tion  be  properly  tenderd, 
they  refufe  it,  though  tliis  be  a  good  caufe  for  a  prohibition, 
an  affidavit  muit  be  made  of  the  refufal. 

A  motion  was  made  for  a  prohibition  to  the  ecclefiaftical 
of  London^  for  calling  a  woman  nvhore^  upon  a  fuggeftioa  thaf 
words  were  adionable  there  by  cuftom  of  the  place ;  bur 
court  would  not  grant  a  prohibition  without  oath  made,  thA 
any  fuch  words  were  fpoken,  they  were  fpoken  in  Loniw^  ^ 
elfewhere« 

On  a  libel  for  calling  the  plaintiff  old  thief  aaJ  oU  vhsrr, 
the  defendant  fuggefted  for  a  prohibition,  that  if  any  fuch 
were  fpoken,  th^y  were  fpoken  at  the  fame  time }  but  this 
geftion'iwas  held  ill,  becaufe  the  words  ought  to  have  been 
confefled. 

By  2  CST  3  Ed.  6.  c.  13.  §  14.  it  is  enaftcd,  *'  That  if 
party  at  any  time  hereafter,  for  any  matter  or  caufe  before  (( 
rehearfed,  limited,  or  arppointed  oy  this  ad,  to  be  fued 
determined  in  the  king's  eccleCaftical  court,  or  befort 
ecclefiaftical  judge,  do  fue  for  any  prohibition  to  any  of 
king's  courts  where  prohibitions  before  this  time  have 
««  ufed  to  be  granted,  that  then  in  every  fuch  cafe  the  fame 
**  before  any  prohibition  (hall  be  granted  to  him  or  them, 
**  bring  and  deliver  to  the  hands  of  fome  of  the  jufticcs  or  j 
«'  pf  the  fame  court,  where  fuch  party  demanded  prohibition, 
"  very  true  copy  of  the  libel,  depending  in  the  eccleliaflical 
•*  concerning  the  matter  wherefore  the  party  demandeth 
*«  hibition,  fubfcribed  or  marked  with  the  hand  of  the 
•*  party,  and  under  the  copy  of  the  faid  libel  (hall  be  written 
<?  fuggcftion,  wherefore  the  party  fo  demandeth  the  fud  pti" 
«•  hibition ;  and  in  cafe  the  faid  fuggcftion,  by  two  honcft  m4 
**  fufficient  witneffes  at  the  leaft,  be  not  proved  true  in  the  coart 
**  where  the  faid  prohibition  fliall  be  fo  granted,  widiin  fix  monthi 
**  next  following  after  the  faid  prohibition  fliall  be  fo  granted  aii4 
•*  awarded,  that  then  the  party,  that  is  letted  or  hindered  of » 
«<  or  their  fuit  in  the  ecclefiaftical  court  by  fuch  prohibitioBt 
**  (hall,  upon  his  or  their  requeft  and  fuit,  without  delay,  hate  a 
•*  confutation  granted  in  the  fame  caufe  in  the  court  where  the 
**  faid  prohibition  was  granted,  and  {hall  recover  double  colls  w 
**  damages  againft  the  party  that  fo  purfued  the  faid  prohibition i 
«•  the  faid  cofts  and  damages  to  be  affigned  or  aflell'ed  by  tta 
"  court  where  the  faid  confultation  (hall  be  fo  granted ;  forwhiA 
**  cOfts  and  damages  the  party  to  whom  they  (hall  be  awarded 
«*  may  have  an  aftion  of  debt  by  bill,  plaint,  or  information,  * 
**•  any  of  th^ing's  courts  of  record/* 

In  the  conllruftion  of  the  above-mentioned  (latute  the  follow* 

ing  opinions  have  been  holden.  , 

That  this  (latute  referring  to  the  ftatutes  27  H.  8.  c.  ao.  and 

2%  H.3.  c.  7.  which  extend  to  titlies  and  offerings  generally,  » 


h  tithes  and  chdrch-dutied  as  are  mentioneid  in  thofe  ftattites,  Dj^er,  i^.ft» 
as  much  within  this  a£i  as  if  particularly  enumerated. 
^Lnd  therefore  it  extends  to  prohibitions  to  fuits  for  IkziaU  Y^^-  lox* 
ic8  as  well  as  great.  ^  xf^if'^ 

So  it  hath  been  adjudged,  that  the  fuggeftion  of  ^  modus  de*  Noy,  hS* 
UMfiJi  ought  to  be  proved  within  fix  months,  being  within  Yrf^'io*- 

So«  where  one  that  was  (ued  for  tithe  of  hay  in  the  fpiritnal  R«i.  Rep*  • 
fit,  fuggefted  for  a  prohibition,  that  he  was  to  pay  fo  much  JJi J^'* 
on  an  arbitrament ;  it  was  held,  that  this  fuggeftion  ought  to  Hay. 
proved,  as  well  as  one  made  of  a  modus  dedmandi.    So,  on  a 
^gbftion  upon  the  ftatute  31  if-  8.  c.  13.  that  lands  are  tithe« 
!e,  becauie  the  claufe  requiring  the  proof  of  a  fuggeftion  is 
neral,  and  not  limited  to  real  compofition. 

So,  upon  a  fuggeftion,  that  the  fuit  in  the  fpiritual  court  was  >n*  3314 
t  tithes  of  heath  and  barren  ground  improved  within  feven  hoS?'^* 
ars  after  the  improvement,  contrary  to  the  ftatute ;  in  this  cafe,  Cro.  Car* 
Dof  of  the  fuggeftion  withiii  fix  months  was  held  neceflary.  ^oS. 

But  it  hath  been  held,  that  there  needs  no  proof  of  the  fuggef-  (»)  For  tfifir 
m,  where  the  fuit  is  for  tithes  contraty  to  common  right,  or,  V'^^^^y 
here  the  {m)  contmft  of  the  party  is  fuggefted.  I  Lc'oi'19* 

Bxowo.  Mad  GoulC  99.    Hctl.  145.    1  Keb.  134.    Lit.  Rep.  x^^i 

it  hath  been  held,  that  the  fuggeftion  need  not  be  proved  (i)  Cro.  Eli«. 
H&ijy  nor  with  precife  certainty  as  to  all  its  circumftances ;  but  J^f  *J^?' 
at  if  it  be  proVed  in  fubftance,  or  in  fuch  a  manner  as  to  Hardw.a9a4* 
ft  (hew  that  the  ccclefiaftical  court  has  not  jurifUidtion,  it  is  Moor,oit. 

?«=*«*•  K" 

wiay  IS  ruRicient.    Palm.  377.  Or  that  it  is  fo  by  common  fame.    Noy,  28.     (^j  As,  wheif 

SmAs  wis  aUeged  tobe^  that  oneftottid  pay  209.  in  fatisfadioil  of  tithes,  and  the  proof  was,  that  he 
iMUd  pay  406.,  this  was  held  fufficienc  proof ;  becaafe  thereby  the  court  above  had  fufficient  jurifdidion* 
IkL  iqo.  So,  where  the  faggeftion  was  to  pay  is.  6  d.  for  tithes,  and  the  witnefles  proved  the ««Asf 
^fie  to  pay  3  s.,  this  was  held  good  by  two  judges  againftone;  becaufe  It  oufted  the  ecclefiaftical 
jkrt  of  jurifdidion.     N07,  44.     Hetl.  1 10.  &  vide  Yelr.  55.     2  Keb.  57.  407.  So,  if  ona 

imife  that  the  inhabitants  ofB.  (of  which  he  himfelf  isk  one)  have  paid  z modus,. znd  the  proof 
r  that  he  himfelf  had  paid  it,  this  it  fufficient ;  becaufe  it  oufts  the  eccleiiaftical  court  of  its  jurifdk'* 
kb.    Noy,  z8. 

The  fuggeftion  muft  be  prored  by  honeft  and  fufficient  wit^  »Bum.is4- 
lefles,  which  is  required  by  the  eiprefs  words  of  the  ftatute  i 
tad  tberefoxt  the  teftimony  of  one  attainted  of  felony,  excom- 
hiunidited  or  convided  of  recufancy,  is,  as  in  other  cafes,  to  be 
fcjeaed. 

But  it  hath  been  held,  that  perfons,  fuch  as  parifliioners  of  the  M\^7  ^^'.^ 
priih,  l^c.  who  may  not  be  fufficient  and  able  witncflcs  at  a  trial  gj,,*"  yi  *^ 
ll  hw,  may  notwithftanding  bb  fuffitient  witnefles  to  prove  the.Hobarc/ 
liggeftion;   the  chief  intent  df  the  ftatute  being  to  prevent 
livokms  and  vexatious  fuggeftions.     Alfo  it  hath  been  held,  that 
Ifter  ;idmining  and  recording  the  proof  of  the  fuggeftion,  nothing 
b  to  be  6bje£fced  agalnft  the  perfons  of  the  witnefles  or  their 
IWdence. 

If  a  fuggeftion  confifts  of  two  {>irls,  it  is  faid  to  be  fufficient  to  Vent,  xa^ 
ftMlUGe  one  witnefs  to  the  one,  and  another  to  the  other. 

13  It 


^54 


l^liditlofn 


Hob.  tji.        it  hath  beeh  held,  that  the  fix  months  for  proof  of  tlie 

s  Mod^cs'.  fliall  be  accounted  according  to  the  calendar  %  for  that  diu 

[ftRoi.Abr.  a  computation  ^rhich  concerns  the  church,  it  is  but 

lift'  ^^^  ^*  ^^^  ^^  fliould  be  done  according  to  the  computation  ufcd  is 

aSaS.  554.  ccclefiaftical  law. 

&LdA  Raym.  xiyi.  S.  C.  femb.     IFide  cvnir*  and  that  this  compatation  it  <9oiifiiied  oolj  t»  tk 
alapie  io  jtare  imfedit,  Co*  Lit  135.  b*    Cro.  Jac.  166,  167.  4  Mod.  186.  3  Borr.  I455«  ^ 
And  that  depends  on  the  words  in  the  ad  of  13  E.  z.  ft.  j.  c.  5.  *'  temfus  faa^rt.*^     But,  iaid' 
where  <<  months**  are  fpokei»ofy  withoat  the  word  *<  calendar,**  and  ootbing  is  added  ftim  ^ 
clear  inference  can  be  drawn  that  the  legiflature  intended  calendar  mooths>  it  ia  imdcdlood  to 
lunar  liiOatha.    Lacon  t.  Hooperj  6  Term  Rep.  2i6«] 

it)  Moor>        It  is  faid  in  {a)  Moor^  that  the  time  of  fix  months  gi^en  bf 
il\'s  (tatute  to  prove  the  fuggeftion,  ought  to  be  intended  fix  mosda 

sLd.^ym.  ^^  term-time^  tod  that  the  vacation  (hould  be  no  part  of  the  tioc; 
*t^^'  but  this  hath  been  fince  {b)  adjudged  otKerwifci  and  that  tbcT 

aSaik.554.  Qjj^y  commence  frotii  the  tejle  of  the  writ  of  prohibition,  and 
^''  *""         from  the  time  of  the  rule  made  for  awarding  it. 
Maitom  ▼.        [When  the  declaration  is  ordered  to  be  amended^  the  time  fcr 
^m^l%%  P'^o^^^g  *^^  fuggeftion  is  to  be  computed  from  the  amendmenu] 
Noy,  30.  If  the  {c)  furmife  be  proved  before  one  of  the  judges  ^thin  die 

anft^be  oi.  ^^  months,  although  it  be  not  recorded  till  after  the  fix  moolha 
tered  in  the    by  the  court^  it  is  wcll  cnough, 

office*    %  Show.  30S.  pi.  3 1 6« 
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It  hath  been  held,  that  proof  which  is  hot  fufficient  maj 
fupplied  by  better  proof  within  the  fix  months,  but  not  after. 

[tt  is  faid,  if  the  party  who  has  obtained  a  writ  of  prohibitioc^ 
be  ordered  to  declare  in  prohibition,  that  he  is  not  obliged  m 
make  proof  of  his  fuggeftion  within  fix'  months  purfiiant  to  the 
2  (^  3  Ed.  6.  becaufe  the  proof  is,  in  fuch  cafe,  to  be  made  tt 
the  trial  of  the  caufe.] 

The  party,  on  failure  of  proof  of  the  fuggeftion,  ihall  not  only 
have  double  cofts  and  damages^  but  alfo  his  {d)  cofts  and  damages 
in  the  a£tion  he  brings  for  the  recovery  of  them. 

But,  if  the  prohibition  be  grounded  partly  on  a  moduSj  whidi 
needs  proofs  and  partly  on  the  contra£l  of  the  parties,  which  needs 
no  proof,  there  ought  not  to  be  double  cofts ;  for  the  mixing  of 
the  contra£i  with  the  manner  of  tithing  privileges  the  whole. 

So,  where  for  a  variance  between  the  libel  and  fuggeftion,  a 
confultation  was  awarded,  and  double  cofts  adjudged  to  the  de* 
fendant;  this  was  held  to  be  error  by  the  very  letter  of  tbe 
ftatute,  which  gives  double  c«fts  {e)  only  fdt  want  of  proTing  die 
fuggeftion,  and  for  no  oth^r  caufe. 

So,  where  a  prohibition  was  obtained  upon  a  fuggeftion  which 
was  not  proved  within  the  fix  months,  in  which  the  defendant 
took  iflue  with  the  plaintiflF,  which  was  found  for  the  plaintiff;  in 
this  cafe  it  was  refolved,  that  the  defendant  fliould  not  haic 
double  cofts  for  want  of  the  fug|;eftion's  being  proved ;  for  the 
ftatute  is,  that  he  fliall  have  a  confultation  and  double  cofts  \  bat 
in  this  cafe  he' could  not  have  a  confultation,  the  matter  and  iffne 
being  found  agaioft  him }  but  ou^ht  to  have  prayed  a  coofultatioii 

upod 


n  the  Taggeftioci's  not  betx^  proved^  and  then  fhould  have  had 
double  cofts. 
CWhcrc  a  confultation  is  granted^  becaufe  the  fuggeftlon  has  FoyT.Lifle, 
been  proved  within  fix  months,  the  court  will  not  make  the  pajr-  »  Ld.  I^»)»- 
sent  of  the  double  cods  and  damages  given  in  fuch  cafe  to  the 
efendant  in  prohibition  by  the  a  b*  3  £dw.  6.  r.  13,  a  part  of  the 
ixle  ;«»that  would  be  unlieceflary,  for  if  a  confultation  be  award- 
d  for  want  of  fuch  proofj  double  cofts  and  damages  follow  of  . 
:0«irfe. 

A  fuit  was  inftituted  itf  an  ecclefiaftical  court  againft  an  admt'  Cr^ki^i 
raior  for  tithes  due  from  the  tniejiate  in  J^u  lifetime^  to  which  fuit  t'^'''&\ 
;  adminiftrator,  alleging  a  m^^t/j,  obtained  a  prohibition,  but  did  g.  2. 
lot  prove  his  fuggeftion  within  the  time  limited  for  that  purpofe  Barnes,  119. 
rf   the  2  fa*  3  jBiw.d.  c.  13.  and  it  was  doubted,  whether  or  not  ^^^^'^'^ 
le  was  liable  to  double  coils  according  to  that  ftatute.  C.  B.  157. 

*rad*  Reg.  1 18.     According  to  thefe  books^  the  court  rtfolvedy  that  the  plaintiff  in  prohibitwa  was  am 
iilbie  to  pay  any  cofts. 

If  a  defendant  in  prohibition  bring  an  a£^ion  of  debt  for  the  re-  '  R**-  AV. 
rovcry  of  the  double  cofts  and  damages,  given  by  the  2  {5*  3  Edw.  6.  ^*^'  ^  ^^* 
sphere  a  confultation  is  granted  for  want  of  the  fuggeftion's  being 
proved  within  fix  months,  he  (hall  alfo  have  cofts  in  fuch  a£lion* 

The  2  &r  3  Edio.  6.  r.  13.  §  14.  gives  cofts  where  the  party  ap-  Comb.  to. 
plying  for  a  prohibition  fails  in  proving  the  truth  of  his  fuggeftion  ^  5* 
writhin  fix  months;  and  this  continued  to  be  the  only  cafe,  where  9W..3.ciu 
cither  a  plaintiff  or  defendant  in  prohibition  was  entitled  to  reco-  provides,^  * 
rer  any  cofts  until  the  8  W  9  ^.  3.  ^.  1 1.     By  the  third  feftioo  <A  ^"^'''^a* 
that  ftattttc  it  is  ena&ed,  ^^  That  in  all  fuits  upon  prohibitions,  the  coataiae^ 
^^  plaintiff  obtaining  judgment,  or  any  award  of  execution  after  Aaiibeconi. 
•*  plea  pleaded,  or  demurrer  joined  therein,  (hall  likewife  reco-  |^^  *?*^ 
^^  ver  his  cofts  of  fuit ;  and  if  the  plaintiff  (hall  become  nonfuit,  then  in  be- 
*<  or  fuffer  a  difcontinuance,  or  a  verdidt  (hall  pafs  againft  him,  ><%»  rehitive 
•*  the  defendant  (hall  recover  his  cofts,  and  have  execution  for  the  ^Jt*of  *^L 
•*  fame  by  capias  ad  fatisfaciendum^  fieri  facias^  or  elegit!*  by  executors 

or  adffiJniitra:ore« 

Where  judgment  is  g^ven  for  the  plaintiff,  in  a  fuit  in  prohibi-  »Str.  io6». 
tion,  upon  demurrer,  or  after  plea  pleaded,  he  (lull  have  cofts  Hardw"**  6 
taxed  from  the  fuggeftion,  and  fo  as  to  include  the  cofts  incurred  Andr.  62^  * 
by  the  motion.  B«nics,i^o. 

Thus  in  prohibition,  a  motion  being  made  that  the  prothono*  Wiih  ▼. 
iary  (hould  not  allow  cofts,  except  from  the  time  of  the  delivery  JoTi^caf 
of   die  declaration,    the  court  unanimoufly  declared,    that  the  Pr.  c/p.  ' 
plaintiff  ought  to  have  his  cofts  from  the  time  of  the  fuggeftion,  "•  S.c. 
and  of  the  fuggeftion  itfelf,  and  all  cofts  incident  and  fubfequent  ^' ^*  ^' 
thereto.  *        • 

So  where,  after  judgment  for  the  plaintiff  in  prohibition,  the  Sir  Harrf 
^ueftion  was,  whether  the  cofts  payable  by  the  defendant  (hould  "^leTia 
be  computed  from  the  firft  motion,  or  only  from  the  declaration  i  scacc.  h,       ' 
•Upon  fearch,  it  was  found  to  be  the  courfe  of  all  the  courts,  to  4  G.  r.    - 
tax  only  from  the  time  of  declaring,  except  in  two  inftances,  J.  c!  Fwt. 
f«3;  Eads  V.  Jachfen^  £*  R,  2  G.p  and  Brawn  v.  Turner  and  others,  3'48.*s.  cl 

^  ia 
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«««*  c«f,     Jn  C.  A,  where  cofts  were  allowed  from  the  tim^  of  die 
'*"Kr.39«.  "lotion  for  the  prohibition.     And  Mr.  Baron  Fhrtefcue  fiM^' 


this  queilion  had  been  put  to  all  the  judges,  whofe  opinions 
conformable  to  thefe  two  dccifioiis.    Therefore,  in  the 
cafe,  the  court  of  Exchequer  ordered  cofts  to  bic  taxed 
firft  application  to  the  court  inclufively ;  and  dire6ied  the 
to  purfue  that  mode  of  taxation,  in  all  fuch  cafes  for  the  ftitmc 
l^^sHd'n       Afterwards,  in  Swetnam yr. Archer y  the  fame  ^ueftion  ocan 
Ctitemp!  '  and. received  the  fame  determination  v  and,  in  this  cafe,  it 
liwd«.3^6.  agreed  that  the  praf^ice  had  been  uniformly  fuch^  fince  die  itfc 
2&^  *^    lution  in  Houghton  t;  Starhey. 
4i&Kotljri  and  faid  to  have  been  aeter  determined. 

Bonrv.  And  this  point  was  again  agitated,  in  a  fiibfequent  cafisi 

sSinSi.  account  of  a  doubt  entertained  on  the  fubje3 by  a  new  Ma^d 
$.  c.  the  King's  Beiich  ;  when  the  court  refolvedi  that  the  plaintiff  il 

1  Bwoard.  prohibition  (hould  have  cofts  from  the  very  firft  application  fa 
s/c'citad  ^^  prohibition,  becaufe  the  whole  is  but  one  fuit,  and  the  iMh 
cfaf.  temp,  of  the  8  (^  9  ^.  3.  r.  ii;  are,  that  the  plaintiff  ihall  reoorcrli 
H«n^'396.  cofts  of  fuit.    . 

But  it  hath  been  holden,  that  a  defendant  in  prohiUtifni, 

cafe  of  the  nonfuit  of  the  plaintiff,  is  not  entitled  to  the  cofts 

cafioned  by  oppofing  the  rule  for  the  prohibition,  biit  mexdy 

the  cofts  of  the  nonfuit; 

'OriileT.         Thus,  upon  a  rule  to  fliew  caufe  why  the  prothonolary  flioi 

cT  R  1"  ^^  review  his  taxation  of  cofts,  it  appealed,  that  the  plaintiff 

o.  3.  Say.'  a  fuit  in  prohibition  had  been  nbnfuited ;  upon  which  the  qoefti 

•bCoAi,      ^as,  whether  the  defendant  ought  to  have  the  cofts  incuirted  fcf 

'^^*^  oppofing  the  rule  to  fhew  caufe  why  the  writ  of  prohibitipn  ftnouM 

not  be  granted,  as  well  as  the  cofts  of  the  nonfuit  ?  It  was  de* 

termined,  that  he  ought  to  have  no  more  than  the  cofts  of  tk 

nonfuit.     If  the  defendant  had^  fucceeded  in  his  oppofitieii  to  tk 

rule  to  fhew  caufe  why  the  prohibition  fhould  not  be  grantedy  k 

would  even  then  have  been  for  the  confideration  of  the  cooxtt 

whether,  upon  all  the  circumftanceS  of  the  cafe,  that  rule  flioald 

be  difcharged  with  cofts ;  but  as  he  did  not  fucceed  in  that  oypo- 

fition,  it  muft  be  now  intended  that  it  was  groundlefs,  and,  cen* 

fequently,  there  is  no.  pretence  for  his  being  allowed  the  oA 

thereof. 

If,  upon  argument  of  a  demurrer  to  a  declaration  in  pTohibi- 

don,  a  writ  of  prohibition  be  awarded  as  to  fome  of  the  ppiois 

contained  in  the  libel  in  the  court  below,  and  a  confukatioB  as  l» 

others,  the  plaintiff  in  prohibition  ihall  have  cofts. 

|4id<fteton         Thus,  where  John  Middleton  and  his  wife  were  libelled  agdol 

T.  Croft,      ju  tjjg  fpiritual  court,  for  being  married  out  of  canonical  haoxh 

|!aidw!395.  without  licence  or  banns,  and  in  a  private  houfe ;  a  proUbiM 

S.  c.  Andr.  was  applied  for,  upon  a  fuggeftion  that  the  power  of  the  ecckfi* 

$7\*^-     aftical  court  was  taken  away  by  the  ftatute  oif  7  (sT  8  J^.  3.  r. 3|- 

by  which  penalties  were  laid  on  the  clergyman  marrytngyand  tkr 

parties  married,  without  banns  or  licence,  which  penaltks  wfit 

to  be  recovered  in  the  temporal  court.  In  order  to  bring  the  nst* 


tcr  fully  before  the  coiltt,  the  plaintiffs  wete  ordered  to  declare  in 
prohibition  ^  the  defendant  by  his  plea  denied  (in  common  foral) 
that  he  had  proceeded  in  the  fpiricual  court  contrary  to  the  writ 
of  prohibitiotl ;  and  for  a  confultation  demurred  generally.^  After 
joinder  in  demurrer  by  the  plaintiffs,  John  MidJUton,  the  huf« 
band,  died^  however,  notwithftanding  his  death,  the  court,  at  the 
inflance  of  the  parties,  and  becaufe  the  ecclefiailical  court  might 
flill  proceed  againft  the  wife,  gave  judgment,  that  the  prohibition 
ihould  (land  as  to  that  part  of  the  libel  which  was  for  marrying 
Qt  an  uncanonical  hour,  (ue.)  not  between'^the  hours  pf  eight  aitd 
twelve  in  the  forenoon,  and  that  a  confultation  (hould  be  awarded 
quoad  the  relidue  of  the  caufe. 

In  confequence  of  this  judgment,  application  was  made  to  the 
court  that  the  Maflier  might  be  direded  to  tax  ^fine  MiddUton,  the 
vife,  her  cods,  upon  the  8  (5*9  J^.  3.;  but  no  fuggeftion  being 
then  made  upon  the  roll,  of  the  bufband's  death,  the  court  refufed^ 
at  that  time,  to  grant  any  rule. 

This  fuggeftion  being  afterwards  made,  the  matter  was  moved 
again,  and  a  rule  to  (hew  caufe  was  granted. 

For  the  plaintiff,  the  cafe  of  Dr.  Bentley  and  the  Bilhop  of  Bif 
was  cited  ;  where,  in  a  fuit  in  prohibition  in  this  court,  judgment 
was  given  that  the  prohibition  (hould  ftand  as  to  all  the  articles*    • 
concerning  which  the  Doctor  was  libelled  below  \  but,  upon  a  writ 
of  error  in  the  Houfe  of  Lords,  that  judgment  was  reverfed,  and 
a  new  judgment  given,— That  thte  prohibition  fhould  ftand  as  to 
^art  of  the  articles,  and  a  confultation  go  as  to  the  reft  }  and  there 
It  came  to  be  debated,  whether  the  plaintiff  in  prohibition  was 
entitled  to  cofts,  he  having  judgment  only  for  part  i  a)id  this  was 
folemnly  argued,  upon  a  day  appointed  (or  thit  purpofe,  by  all  ^^^^Br^* 
the  judges  then  prefent  %  and  finally  the  plaintiff*  had  judgment  PiurJ.  c«r. 
thereupon  for  his  cofts*  •      **  *^' 

Upon  the  firft  argument  of  the  principal  cafe,  the  whole  court 
Were  clearly  of  opinion,  that  where  a  prohibition  goes  to  part» 
and  a  confultation  to  other  part,  the  plaintiff*  in  prohibition  is  en^ 
tilled  to  cofts.  And  Lord  Hatdwich^  then  Chief  Jaftice  of  this  *^-  Temi, 
court,  obferVed,  that  this  cafe  was  within  the  very  words  of  the  ^®  ^^'  *' 
Ilatute  of  8  (0*  9  0^.  3.  r.  1 1.  $  3.  which  are,  if  the  plaintiff  nibtain 
judgment^  or  any  atuard  of  execution  after  plea  pleaded,  or  demurref  ^ 

joinedi  and  the  ftatute  only  provided  for  the  defendant's  recover- 
ing his  cofts  in  fuch  fuits  where  the  plaintiff*  (hould  become  non* 
fuit,  fuffer  a  difcontinuance,  or  a  verdi£l  ihould  pafs  againft  hiai} 
neither  of  which  was  the  cafe  here»  And  a^  to  the  quantum  of 
the  cofts)  he  faid,  that  though  it  was  an  equitable  conftrudion  of 
the  ftatute,  to  give  cofts  from  the  firft  motion ;  yet,  where  a  con« 
fultation  was  awarded  as  to  part,  it  was  in  the  difcretion  of  th^' 
court,  Upon  the  circumftances  of  the  cafe,  whether  they  would 
allow  cofts  for  that  time  ot  not. 

However,  it  being  objeded,  that  the  death  of  the  huiband  be- 
fore judgment  had  abated  the  fuit,  no  rule  was  then  made  for 
cofts,  hm  tl^  court  ordered  this  point  to  ftand  over  for  furthev 
argument. 

Vot.V.  Uu  *    Accord* 
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dted  c«f.     In  C.  S.J  where  cofts  were  aDowed  from  the  Hmt  of  At 
225lr.39«.  naotion  for  the  prohibition.     And  Mr.  Baron  Fbriefcue  &id^ 
this  queflion  had  been  put  to  all  the  judges,  vhofe  opinioiis 
conformable  to  thefc  two  decifioiis.    Therefore,  In  the 
cafe,  the  court  of  Exchequer  ordered  tofts  to  hie  taxed 
firft  application  to  the  court  inctuCvely ;  and  dire6^ed  the 
to  purfue  that  mode  of  taxation,  in  all  fuch  cafes  for  the  fdtiif&' 

jSb. kM  Afterwards,  in  Swetnam  v.  Archer ^  the  fame  queftion 

c»!  ump!'  *  and. received  the  fame  determination  v  and,  in  this  cafe,  it 
Hartw.s^6.  agreed  that  the  praf^ice  had  been  uniformly  fuch^  fince  the  i 
2^?  *!V^    lution  in  Houghton  t;  Starhey. 

4i&Kotl  jr,  and  faid  to  have  been  neTcr  deternuncd. 
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And  this  point  was  again  agitated,  in  a  ftibfequent  cafi^ 
Account  of  a  doubt  entertained  on  the  fubjeS  hj  a  new  Mafteri 
the  King's  Bench  ;  when  the  court  refolved^  that  the  plaintiff 
prbhibition  (hould  have  cofts  from  the  very  firft  application 
the  prohibition,  becaufe  the  whole  is  but  one  fuit,  and  the 
of  the  8  (^  9  ^.  3*  r.  1 1,  are,  that  the  plaindff  (hall  recover 
cofts  of  fuit.    . 

But  it  hath  been  holden,  that  a  defendant  in  prohibitiaii, 
cafe  of  the  nonfuit  of  the  plaintiff,  is  not  entitled  to  the  cofts 
cafioned  by  oppofing  the  rule  for  the  prohibition,  but  merdy 
the  cofts  of  the  nonfuit; 

Thus,  upon  a  rule  to  fliew  caufe  why  the  prothonotary 
not  review  his  taxation  of  cofts,  it  appealed,  that  the  plaintiff  i 
a  fuit  in  prohibition  had  been  nonfuited  \  upon  which  the 
was,  whether  the  defendant  ought  to  have  the  cofts  ii 
oppofing  the  rule  to  fhew  caufe  why  the  writ  of  prohibhipn 
not  be  granted,  as  well  as  the  cofts  of  the  nonfuit  ?  It  was  de- 
termined, that  he  ought  to  have  no  more  than  the  cofts  of  th 
nonfuit.  If  the  defendant  had  fucceeded  in  his  oppofitien  todci 
rule  to  (hew  caufe  why  the  prohibition  fhould  not  be  grantedi  fc 
would  even  then  have  been  for  the  confideration  of  the  conxt^ 
whether,  upon  all  the  circumftanced  of  the  cafe,  that  rule  flKwU 
be  difcharged  with  cofts  \  but  as  he  did  not  fucceed  in  that  oppo* 
fition,  it  muft  be  now  intended  that  it  was  groundlefs,  ao4>  coq» 
fequently,  there  is  no.  pretence  for  his  being  allowed  tl^cdbi 
thereof.  ^  ^  ! 

If,  upon  argument  of  a  demurrer  to  a  declaration  in  ptobStt" ; 
tion,  a  writ  of  prohibition  be  awarded  as  to  fome  of  the  ppivfi  I 
contained  in  the  libel  in  the  court  below,  and  a  confultatioD  aslt^ 
others,  the  plaintifF  in  prohibition  ihall  have  cofts. 

Thus,  where  John  Middleton  and  his  wife  were  libelled  vgBsA 

in  the  fpiritual  court,  for  being  married  out  of  canonical  haoxH 

witliout  licence  or  banns,  and  in  a  private  houfe;  a  proUbitiflS 

was  applied  for,  upon  a  fuggeftion  that  the  power  of  the  ccdct* 

aftical  court  was  taken  away  by  the  ftatute  of  7  (sT  8  J^.  3.  r.  3f* 

by  which  penalties  were  laid  on  the  clergyman  marrytngr  aiul  d* ; 

parties  married,  without  banns  or  licence,  which  penaltks  vf^^ ' 

to  be  recovered  in  the  temporal  court.  In  order  to  bring  the  0^ 

let 


ter  fully  Wdre  the  cotiirt,  the  plaintSffs  wetc  ordered  to  declare  in 
prohibition }  thi^  defendant  by  his  plea  denied  (in  commpn  ionA) 
that  he  had  proceeded  in  the  fpiritual  court  contrary  to  the  writ 
of  prohibition ;  and  for  a  confultation  demurred  generally .^  After 
joinder  in  demurrer  by  the  plaintifFs,  Jo%n  MidJUtoH,  the  huf- 
band,  died  \  however^  notwithftanding  his  death,  the  courts  at  the 
inftance  of  the  parties,  and  becaufe  the  ecclefiailical  court  might 
ftiil  proceed  againft  the  wifci  gave  judgment,  that  the  prohibitioa 
ihould  (land  as  to  that  part  of  the  libel  ^hich  was  for  marrying 
at  an  uncanonical  hour,  (2.  e.)  not  bctween'^the  hours  pf  eight  arid 
twelve  in  the  forenoon,  and  that  a  confultation  (hould  be  awarded 
qu^J  the  refidue  of  the  caufe* 

In  confequence  of  this  judgment,  application  was  made  to  the 
court  that  the  Mader  might  be  direded  to  tax  Anm  Middietony  the 
wife,  her  cods,  upon  the  8  (y  9  ^.  3.^  but  no  fuggeftion  being 
then  made  upon  the  roll,  of  the  hufband'e  death,  the  court  refufed^ 
at  that  time,  to  grant  any  rule. 

This  fuggeftion  being  afterwards  made,  the  matter  was  moved 
again,  and  a  rule  to  (hew  caufe  was  granted. 

For  the  plaintiff,  the  cafe  of  Dr.  Bentley  and  the  Bifliop  of  Eljf 
was  cited  \  where,  in  a  fuit  in  prohibition  in  this  court,  judgment 
was  given  that  the  prohibition  ihould  ftand  as  to  all  the  aiticlesy  . 
concerning  which  the  Doctor  was  libelled  below ;  but,  upon  a  writ 
of  error  in  the  Houfe  of  Lords,  that  judgment  was  reverfed,  and 
a  new  judgment  given,— That  the  prohibition  fhould  ftand  as  to 

5)art  of  the  articles,  and  a  confultation  go  as  to  the  reft }  and  there 
t  came  to  be  debated,  whether  the  plaintiff  in  prohibition  was 
entitled  to  cofts,  he  having  judgment  only  for  part  i  aUd  this  was 
folemnly  argued,  upon  a  day  appointed  (or  thsit  purpofe,  by  all  /^^  ^Bn. 
the  judges  then  prefent  \  and  finally  the  plaintiff  had  judgment  Pui.  Caf. 
thereupon  for  his  cofts*  **  ^^* 

Upon  the  firft  argument  of  the  principal  cafe,  the  whole  court 
Were  clearly  of  opinion,  that  where  a  prohibition  goes  to  part, 
and  a  confultation  to  other  part,  the  plaintiff  in  prohibition  is  en^- 
tilled  to  cofts.  And  Lord  Hafdwich^  then  Chief  Juftice  of  this  Ha.Tewi, 
tourt,  obferVed,  that  this  cafe  was  within  the  very  words  of  the  ^^  *^*  *" 
ftatute  of  8  (0*  9  ^.  3.  r*  ii.  $  3.  which  are,  if  the  plahitijf  obtain 
judgment^  or  any  anuard  of  rxecution  after  pita  pleaded^  or  demurrer  ^ 

joined i  and  the  ftatute  only  provided  for  the  defendant's  recover- 
ing his  cofts  in  fuch  fuits  where  the  plaintiff  fliould  become  non* 
fuit,  fuffer  a  difcontinuance,  or  a  vcrdi£b  fhould  pafs  againft  him} 
Neither  of  which  was  the  cafe  here*  And  as  to  the  quantam  of 
the  cofts,  he  faid,  that  though  it  was  an  equitable  conftru^ion  of 
•  Ihe  ftatute,  to  ^ve  cofts  from  the  firft  motion ;  yet,  where  a  con« 
fuitation  was  awarded  as  to  part,  it  was  in  the  difcretion  of  the' 
eourt,  upon  the  circumftances  of  the  cafe,  whether  they  would 
allow  cofts  for  that  time  ot  not. 

However,  it  being  objefled,  that  the  death  of  the  huft>and  be- 
fore judgment  had  abated  the  fuit,  no  rule  was  then  made  for 
eofts,  but  ^  court  order^  this  point  to  ftand  over  for  further 
argument. 

Voi.V.  Uu  '    Accord* 
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Accotdingiy,  tlits  queftion  was  argued  in  a  fubfequent  tenm 
when  the  court  were  unanimoufly  of  opinioni  that  in  this  cafe 
the  circumftance  of  the  hufband's  death,  previous  to  the  judg- 
mentj  was  not  an  abatement  of  the  fuit,  even  at  the  common 
law  J  or,  if  it  was,  that  it  was  clearly  aided  by  the  8  (S^  9  W.  3. 
Ao^.62.      ^.  1 1.  J  7.     And  thereupon  they  made  the  rule  for  the  allowance 
of  cofls  to  the  wife  abfolute;  and  added,  that  fuch  cofts  mull  be 
allowed  ffom  the  time  of  the  original  motion  for  the  prohibition, 
Malton  t.         So,  it  hath  been  determined,  that  a  defendant  in  a  fuit  in  pro- 
BarneTuS.  '**'>*^*<^"  IS  entitled  to  colb,  whcrc  a  verdift  is  found  for  hitn, 
tlwugh  it  be  for  part  only  of  the  matter  in  iffue,  and  a  confulta- 
tion  be  awarded  for  thQ  refiduc. 
Creek  y.  \f^  in  a  fuit  in  prohibition,  the  plaintiff  be  obliged  to  declare 

Ca"pr?c.P.  s'S  adminiftrator,  (as  if  the  prohibition  be  granted  t3  a  fuit,  io  the 
157.  Prad.  fpiritual  court  a^aihft  the  plaintiff  as  adminiftrator,  for  tithes  duo 
Reg.  118.     jn  ^he  intellate's  lifetime,)  and  become  nonfuit  at  the  trial,  be  is 
not  liable  to  the  payment  of  cofts- 

A  plaintiff  in  prohibition  is  entitled  to  cofts,  by  the  ftatute  of 

8  tr  9  W.  3;  r.  1 1,  only  where  he  obtains  judgment  after  plea 

pleaded,  or  demurrer  joined  \  but,  if  there  be  judgment  by  default 

in  a  fuit  in  prohibition,  and  the  plaintiff  have  damages  upon  i 

writ  of  inquiry  for  the  contempt  in  proceeding  after  the  writ  of 

prohibition  delivered,  he  will  be  entitled  to  cofts,  by  virtue  of  the 

ftatute  of  GloMceJtery  r.  i.:  this  was  determihed  in  the  following 

cafe. 

Sir E.Bct-        Upon  a  motion  to  fet  afide  a  writ  of  inquiry  of  damages  \tx 

Hincbmao'   pi"ohibition,  after  judgment  by  default,  upon  which  the  jury  had 

Ca£.  Pr.   '    found  damages  for  the  plaintiff,  it  was  alleged  on  the  part  of  the 

C.  P.ao.      plaintiff,  that  the  citing  him  to  appear  in  the  fpiritual  court  in  a 

N.  p'331.    plc^  <>f  which  that  court  has  no  cognizance,  and  whereby  the 

LiU.  Eoc.      plaintiff  may  fuftain  great  damage,  is  a  contempt  of  the  laws  of 

310.  Ace.    xhc  land,  and  therefore  the  defendant  ought  to  make  the  plaintiff 

ajoo!  i\^.*  fattsfaflion  for  the  damage  fuftained  by  the  proceedings  in  the 

I  Vent.  337.  court  bclow ;  and  this  the  defendant  tacitly  admits,  by  fullering 

34«-  350-     judgment  to  go  againft  him  by  default.     And  if  the  plaintiff  be 

^    '''  3  ••  entitled  to  damagesi  he  is  alfo  to  cofts,  under  the  ftatute  of 

Gloucefler, 

The  court  inclined  to  be  of  this  opinion,  but  took  further  time 
to  confider  of  the  matter.  On  a  fubfequent  day,  the  queftion 
was  folemnly  argued;  after  which  the  court  gave  the  plaintiff 
leave  to  proceed  on  his  inquiry,  and  direfled  f;lie  prothonotary 
to  tax  his  cofts.  But  becaufe,  in  this  cafe,  the  defendant  was 
profecuted  for  a  contempt  at  common  law,  as  judge  of  the  fpi* 
ritual  court,  and  he  could  not  poffibly  be  in  contempt  until  the 
rule  was  made  abfolute  to  ftayjijs  proceedings,  fhd  tofts  were- 
allowed  only  from  the  time  that  the  rule  for  the  prohibittoQ  was 
made  abfolute. 
Hull,  on  It  fiiould  feem  that  the  cafe  reported,  by  the  name  of  Sir  Ed^ 

Kfi^h  3*^*  tuard  Bettifon  v.  Savage^  in  Com.  335.  is  the  fame  with  that  above 
ftated ;  though  it  muit  be  confeffed,  the  repor t»  differ  very  widely 
in  fcveral  material  points.  # 
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According  to  Ccmyns^  the  plaintifF  having  deckred  in  prohibi- 
tion, the  defendant)  quoad  any  proceedings  fince  the  writ  of  pro-* 
hibition  delivered,  pleaded  not  guilty,  and  for  a  confultation  dc** 
murred :  there  was  judgment  for  the  plaintifF  upon  the  dsmurfer^ 
aud  upon  a  writ  of  inquiry  of  damages  in  that  ifTue,  the  jury 
found  id,  damages.  And  the  court  were  of  opinion,  the  plaintiff 
iliould  have  cofts}  and,  upon  error  in  the  King's  Bench,  thi^ 
judgment  was  affirmed.  And,  aftt'rwards  the  reporter  adds,  a  writ  / 

of  error  was  brought  in  parliament|  which  was  dropped  upon  his 
perfuafion  that  it  was  reufonable,  and  agreeable  to  the  authorities 
in  law,  that  the  plaintifl^'  (hould  have  cofts. 

If  one  of  the  iflaes  joined  upon  a  declaration  in  prohibition  be,  F««r  ▼• 
i»hether  the  defendant  hath  proceeded  in  the  fpiritual  court  fub-  ctr^e*«;9."^ 
fequent  to  the  granting  of  a  writ  of  proliibition,  and,  at  the  trial,  s.  c.  i  RoL 
it  be  found  againft  the  defendant ;  or  if,  in  an  attachment  upon  a  Abr.  516- 
prohibition,  it  be  found  that  the  party  proceeded  after  the  writ  of  j^.'-^^, 
prohibition  awarded,  the  plaintiff,  in  .both  cafes,  is  entitled  to  re-  f^^riScr* 
cover  damages  and  cofts  for  the  contempt.  1^5* 

If  defendant  in  prohibition  compels  the  plaintifF  to  declare,  and 
then  pleiads  a  nugatory  plea,  the  court  will,  on  motion,  order  him 
to  pay  colls  to  the  platntiffl 

Thus,  at  the  defendant's  inftance,  it  was  made  part  of  the  Sccdr. 
rule  for  a  writ  of  prohibition,  that  the  plaintiff  fhould  declare  ^^"Jjl 
in   prohibition.     The  defendant    afterwards   demanded   a    dd«  ' 

claration,  and  threatened  a  mnpros  for  want  thereof.  Where-* 
upon  the  plaintiff's  agent  prepared  a  declaration,  but  when  it  was' 
ready,  he  was  told  by  the  defendant's  -agent  that  he  need  not  d^ 
liver  it ;  however,  having  been  at  the  trouble  and  expence  of  pre« 
paring  it,  ht  delivered  the  fame,  and  demanded  a  plea.  Defend-* 
ant  pleaded  nothing  to  the  merits,  but  only  that  he  did  not  pro^ 
ceed  in  the  fpiritual  court  after  the  prohibition,  gave  a  rule  ta 
reply,  and  demanded  a  replication.  Upon  which  the  plaintiff  ob« 
tained  a  rule  for  the  defendant  to  {hew  caufe  why  he  fhould  not 
pay  the  plaintiff  the  cofts  of  the  proce;:dings  in  prohibition.  The 
rule  was  now  made  abfolute.  The  court  looked  upon  the  plea  to 
be  a  (ham  nugatory  plea,  not  being  to  the  merits  of  fte  caufe  % 
the  allegation  that  the  defendant  has  proceeded  contrary  to  the 

Erohibitioui  is,  and  mud  be  put  into  every  declaration  of  thi> 
ind  ;  but  whether  he  has  fo  proceeded  or  not,  is  totally  immat* 
terial.  The  ftatute  8^98^.3.  c.ii.  gives  cofts  after  plqa 
]deaded,  or  demurrer,  but  this  is  not  a  plea  within  that  ftatute. 

But,  though  a  plaintiff  in  prohibition  may  have  prepared,  and 
aAually  tendered,  a  declaration  to  defendant,  proceedings  (hall 
be  (laid  without  cofts,  wh^re  the  defendant  is  deiirous  of -fub* 
mitting  without  further  litigation. 

Thus,  upon  (hewing  caufe  againft  a  prohibition,  the  court  madr  Ci^ft  v. 
the  rule  abfolute,  with  a  dir^flion  that  the  plaintiff  (hould  declare  J^^*> 
in  prohibition.    He  tendered  a  declaration,  but  the  defendant  re-  *  *'*  ^^^^ 
fufed  it,  and  applied  to  iUy  proceedings,  as  b^ing  willing  to  Cub* 
mit.    The  plaintiff  infifted  he  h«d  a  fight  to  go  oOi  ia  or4<T  t9 

U  u  a  gn 


|rct  It  the  cofts  of  the  inotion»  which  he  could  not  othe 
hxfC     But  the  court  ftaid  the  proceedings  xvUheut  coftsi  bff 
die  diicaios  to  declare  was  in  favour  of  the  defendant^  who  --' 

The  fnimife  or  fuggeftion  may  be  brought  in  by  attorney, 
need  not  be  in  proper  perfon.  , 

A  prohamion  is  not  to  be  granted  the  laft  day  of  term,  b<f 
r52c  «noo«»  «» t^«  ^^Y  *  ^^^  °**y  ^  obtained  to  Ray  proceeding  t: 
-9rmm  the  cnfttiog  term. 

'  '  4aj  tat  Mb"    CikL  BOS9.     3  Ban*i£cd.  Lwr,  213.] 

(F)  When  to  be  -granted  abfolutely,    or    qu(af 
only ;  and  therein,  of  direaing  the  Party  to  ded 
on  his  Prohibition. 

PRohibitions  arc  granted  cither  abfolutely,  or  toe  ufyu  onl 
fuch  an  ad  be  done.    The  fifft  of  thefc  is  peremptory^ 
tie*  up  the  inferior  )urifiit£lion  tiH  a  confultation  is  awarded 
fecond  is  iffi  frB%  difchargcd  upon  performing  the  aft,  anJ 
without  any  writ  of  confultation. 

When  a  prohibition  is  moved  foT^  becawfe  a  copy  of  th^ 
ied  to  be  deKYered»  the  court  requkes  that  oath  flioi 
of  the  denial,  and  the  prohibition  19  only  qtiot^ipn  th^ 
is  delhrered. 
l*A.5o$.       A  prohibition  qimujque  they  give  copy  of  the  Iftd^  if 
granted  before  any  libel  exhibited,  does  not  bind  them 
eahibitiBK  207  libel,  and  after  they  (ball  not  proceed  till  the 
a  copy  otic* 
.  %Mtm.        A  ptohihitioii  was  denied  to  be  granted  to  the  Admiwltj 
upon  a  fuggeObn  that  they  rcfufcd  to  give  the  party  fiicd 
QopT  of  the  libel,  becaufe  the  (a)  (Utute  extends  only  to  tht 
fiaftical  courts.  > 

,  ^       .  It  was  formerly  held  by  all  the  judges  of  En^and^  tha 

^o*-!^.  I  there  was  a  proceeding  ex' officio  in  the  ecclefiaftical  cour 
^fi»ni&i'  were  not  bound  to  girve  the  p^rty  a  copy  of  the  articles, 
vy  liimaia    bw  is  odierwife  ;  for  in  fuch  cafes,  if  they  refufe  to  give 
1*^       of  «bc  articles^  a  proh&ition  fhall  go  qmufyue  they  deli^Fcr  \ 

(i)  Urd  *     '   On  (^)  motions  for  prohibitions  it  is  frequent  in  doi^ 

Raym.  ft^s.  ^  g^^t  them  mfi^  or  that  the  adverfe  party  (hould  {hew  ca 

^l^x^     they  fliouW  not  be  granted.    Alfo,  in  (r)  nice  and  difficult 

4  Mod?        is  ttfifad  to  dircd  the  plaintiff  to  {d)  declare  on  his  prohibit 

»5«-**        fo  proceed  to  (if)  iflue,  that  the  merits  of  the  caufe  may  be 

JtTv^  Vs.    ^^^  *^  *^"^  ^^  ^^  greater  exaanefc,  and  di^  th 

(W)'stUe's     the  better  enabled  to  judge  of  the  reafonablenefii  df  gr; 

***»^^  jefufing  the  prohibition.  [(/)  But,  if  the  court  b*^**""**-    ' 

V?lf  the     A*^  ^^  ^  "^  ground  for  a  prohibitiott,it  ou^T^ 

iuiy,  upoa    out  pitting  the  defendant  to  expcncc,  ai^dj 

«B5roc*joUi-  (iinc  the  cxcrcife  of  ^Hat  appears  to  d^ 

^klfi^T   Fo^  ***  *'^'*'  *®  "^*  conclufive  to  tb« 
-*  vv  i^.    juriHift»»»  the  fcmcnw  w  iU  be  a  ni 

^•*-S  find  a  ^ 
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by  Engliih  bill  in  Cbaacery,  fee.  a  fecood  problbitioii  m.)y  be  awarded  notwttbftandinf  this  ftatutc  Crar 
£lis.  736.  p.  5.  (^)  Whether  proceeding  out  of  the  fune  court  or  aooibcfy  if  for  cbe  tame  cauiE. 
Cro.  £112.  a; 7*        (r)  aRol.  Rep.  207. 

»  Brown!.  This  ftatutc  hath  been  conftracd  to  extend  to  thofc  ca&s  where 
Leon.^Mo.  *  confultation  hath  been  lawfully  granted  j  that  is,  upon  the  right 
3  Bum.iKz.  and  merits  of  tlie  thing  in  queftion,  and  not  to  fuch  cafes  where 
Moor,  917.   for  defe£^  of  form,  mifprifion  of  a  clerk,  mifpleading  an  ack  of 

parliament,  isfc,  confultations  have  bcv^n  awarded. 
Jones,  131.        So,  if  a  confultation  be  awarded  for  default  of  proof  of  the 
Cro^cir**    fuggeftion  purfuant  to  the  ftatutc  2  t5f  3  £.  6.  c.  13.  the  plaimiff 
ftoS.  is  not  precluded,  but  may  bring  (a)  another  prohibition  ;  for  this 

9Keb.7i9.  ftatute  gocs  to  the  fuggeftion  made  upon  the  (b)  fame  libel,  and 
muft  pa*y  ^°  ^  confultation  duly  granted,  and  not  to  the  cafe  of  not  haTi])g 
double  cofta.  witnefles  ready  to  prove  the  fuggeftion  through  negligence. 

Carth.  463.  (^)  It  is  (»\d  by  JutVice  HoU^wa^,  that  after  a  confultation  awarded  for  ooc  prowhif  ba 
faggeftion,  &t.  the  party  fluiU  be  fog  ever  barred  from  having  another  prohibition  oa  the  fame  U^cL 
C<WBb«  63,    I        l&d  fu»]  ^ 

%  Veat.  47,       A  motion  was  made  for  a  prohibition  to  a  fuit  for  titherlamh| 
upon  fuggeftion  of  a  modus  to  pay  2  J,  a  lamb  for  Iambs  falling  in 
the  plaintiff's  farm  in  the  parifti.     It  was  objefied,  that  a  pnn 
hibition  was  granted  before  to  ftop  tins  fuit,  upon  a  fuggeftion, 
which  was  tried  and  found  for  the  plaintiif,  and  a  confultatiof 
granted.    But  it  was  anfwcred,  that  that  fuggeftion  was  for  every 
lamb  which  fell  )n  the  parifli,  whereas  this  only  is  for  Iambi 
falling  in  a  particular  farm,  and  fo  not  within  this  ftatute.    How- 
ever the  court  inclined  againft  the  prohibition,  thinking  it  within 
the  ftatute. 
Xcb.  1^6.        .If  upon  the  trial  of  a  fuggeftion  the  plaintiff  be  nonfuit,  no 
Dig.  titT**    ^^^  prohibition  ftiall  be  granted,  although  the  imnfuit  was  oc- 
l>rohibitioii.   cafioncd  for  want  of  fome  of  the  plaintiff's  witnefles,  who  were 
(JC.4O        to  prove  the  truth  of  the  fuggeftion,  and  who  were  neceflarilj 

'••         obliged  to  be  abfent. 
jaoor,9i7.        If  the  ccclefiaftical  court  refufe  to  grant  a  copy  of  the  libel,  for 
'which  a  prohibition  is  granted,  and  thereupon  they  grant  the  copy^ 
and  afterwards  proceed  in  the  caufe,  the  matter  not  being  within 
their  jurifdi£tion,  another  prohibition  lies. 
Owen  T,  —      [A  prohibition  was  granted  in  a  fuit  for  tithes,  upon  a  fuggeftion 
zb  0W.J95.  ^j^^^  ^j^^  lands  were  barren  and  newly  improved,  and  a  trial  haa 
on  the  decLiration  in  prohibition,  and  a  vcrdic't  for  the  plaimiff 
that  the  lands  were  not  barren,  on  which  a  confultation  wm 
granteil,  ^nd  he  obtained  fcntence.      From  the  inferior  court 
tiiere  was  an  appeal  to  the  Arches,  and  an  allegation  entered  that 
the  land  was  barren  ;  and  the  court  there  were  proceeding  to  rcverfe 
the  feritence,  becaufe  barren  land,  though  contrary  to  the  vcrdiA 
at  law  \  upon  which  a  prohibition  was  granted  quoail  the  allegatioii 
of  barren  land'.] 
Ut,  Rep,  If  the  defendant  In  a  prohibition  die,  his  executors  may  proceed 

'55»  in  the  ccclefiaftical  court,  and  the  judges  of  the  court,  out  of 

which  the  prohibition  wais  gt'anted,  will  alfo  in  fuch  cafe  make  a 
rule  to  the  fpiritual  court  to  proceed  $  but  the  plaintiff  may,  if  H 
{(leaft^  have  a  Qew  prohibition  agaihft  the  executors* 


(H)  At  what  Time  to  be  grantcJ  j  and  herein,  in 
larhat  Caies  it  may  be  granted  after  Seqtence. 

1  T  IS  clearly  agreed,  that  in  all  cafes  where  it  appears  upon' the  t  Inft.  60?. 
-*    face  of  the  libel,  that  the  Admiralty,  Spiritual  Court,  bV.  have  ^^"^'f^^' 
|aot   a  jurifdi£lion  (0),  a  prohibition  may  be  awarded,  and  i^  Noyfi37- 
grant^ble  as  well  after  as  before  fencence  j  for  the  kind's  fuperior  Sid.  6$. 
courts  have  a  fupcrimendency  over  all  inferior  jurifdiuions,  and  ^J^'^^oof 
^re  to  take  care  that  thny  keep  >^ithin  their  due*  bounds.  462,907. 

Skin  ^99.  pi.  ».  Carih.  463. '  March,  15 }•  zRoU.  Rep.  14.  Comb*  }$€.  [Ca.  temp.  Hatdir. 
^17.  I  Burr.  314.  a  Burr.  813.  3  Bdrr.  t^x%*  %  Str.  1133.  4Botr.  1037.  Cowp.  4ft4« 
{a)  Either  never  hud  Mf  at  all,  or  hjive  exceeded  that  which  they  had*  3 Term  Rep*  37.  Pro-, 
hibition  will  be  graatetl  co  9  courc  of  appeal  where  it  appears  that  they  have  ao  jurifiUOion  over  th^ 
lub^c  A -matter  even  after  tbcy  have  remit^d  the  fuit  to  the  court  below,  and  awarded  coftt  againft  the 
oppelUnt,  if  they  arc  proceeding  19  enforce  the  payment  of  tbefe  cofta*  Darby  ▼.  Co<iroi,  i  Term, 
Rep.  5S2-  On  a  libel  co  charge  a  mao  to  repair  a  church  in  refped  of  a  lighi-houie,  a  prohibition 
WE)  granted  Jter  fentensriaod  an  appeal  to  the  Delegates.  Sir  iOiac  Rebow  v.  Bickerton,  Buno.  Si.] 

Byt,  where  the  court  has  a  (*)  natural  jurifdifbion  of  the  thing,  ^tbe  aa- 

but  is  reftraincd  by  fomc  ftatutc ;  as  by  23  H,  8.  c.  9.  fpr  citing  ij^'"*^-^' 

out  of  the  diocefci  there,  the  party  muft  come  before  fentence  \  Cro'.  Car« 

for  after  pleading  and  admitting  the  jurifdi£)iion  of  the  couit  97  ^^^^* 

belovr,  it  would  be  hard  and  inconvenient  to  grant  a  prohibition.  It,,  ptllj^  . 

Vent.  61,  6  Mod. 251.  7  Mod.  137.  Codb.  163.  i^V  S M^*  34'*  Her  1. 19.  faCai76«-«« 
{S)  t  Salic.  5^.  Uice  point;  becaufe  the  can fe  belonjt  to  tne  fpiritual  court,  and  though  not  to 
that  rpirit4ai  cnur",   yer  it  helorgi  to  Ctnc  other,  and  not  to  the  king*s  temporal  courts ;  &  vidt 


!,«  be  too  late. 

\\i  ^  n^an  libels  in  the  fpiritual  court  for  tithes  in  kind,  and  the  OfBey  v. 
defendant  below  fuggeft*  and  infifts  upon  a  modus,  therf^  the  ^^^^f^^l^ 
fpiritual  court  have  no  jurifdiflion  to  try  the  modus^  their  method 
of  trial  of  prefcription  being  different  from  ours :  but,  if  a  man 
libels  for  a  modus,  and  the  defendant  admits  the  modus,  the 
fpiritual  court  may  proceed  in  the  caufc.  But  even  in  the  firft 
cafe,  if  the  party  permit  the  fpiritual  coutt  to  proceed  to  fentence, 
he  comes,  theriy  too  late  for  a  prohibition,  it  being  pro  defiffit 
triathnis  only :  but  a  party  can  never  be  too  lace,  where  it  is  pro 
defeSinjurifdicHoms,  ] 

Upon  a  motion  for  a  prohibitionv  the  cnfc  was,  the  defendant  iLd.Raym. 
libelled  in  the  fpiritual  court  for  tithes  of  faggots  made  of  ^^g^^j^^l^* 
loppings  of  tf ees ;  and  the  fuggeflion  for  a  prohibition  was,  that 
thefe  loppings  were  cut  from  the  (lumps  of  timber-trees  above 
the  growth  of  twenty  years;  and  it  was  alleged,  that  fentence 
was  given  in  the  fpiritual  court,  and  therefore  the  plaintiff  comes 
here  too  late  to  have  a  prohibition :  But  per  Holt  Ch.  J.  the  fen- 
tence wilt  not  hinder  the  having  a  prohibition  in  any  cafe,  but  in 
cafe  of  prohibitions  grounded  upon  23  if.  8.  c.  9.  for  not  citing 
out  of  the  diocefe ;  but  becaufe  the  plaintiff  had  not  pleaded  this 
matter  in  the  fpiritual  court,  they  denied  the  prohibition,  becaufe 
the  fpiritual  court  has  a  general  jurifdidiion  of  tithes  *,  and  if  any 
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ipccial  matter  deprires  them  of  their  jqrifdidioni  k  muft  be 
pleaded  there  |  and  if  it  had  been  pleaded  there,  and  ifitxe  joined 
upon  it»  and  i^pon  the  trial  it  had  been  found  not  tobejC/tw 
Cdduay  it  had  been  well  \  but  if  they  had  refii^fed  tQ  ^dmit  the 
plea^^  a  proJiibitioQ  ihould  havQ  been  gratQted* 

(I)  To  whatGourta  a  Prohibitioq  may  be  aws^rded ; 
And  herein,  that  the  Superior . Courts  are  to  de- 
termine the  Boundaries  of  all  Inferior  Jurifi 
di£lioas« 

T.K.a43.  npHB  king'^  fuperior  ^urt«  of  Weftnunfief  hsive  a  fiqier^ 
♦5*  A    intendency  over  all  inferior  coi^rts  of  what  nature  focvcr, 

249. '  ^  *  and  are  by  lav^  intruded  with  the  expoGtion  of  fuch  Uwa  and  ada 
5Buif.  |io*  pf  pariiament  as  prefcribe  the  extent  and  boundaries  of  their 
117^.^^''  jurifdid^ion  \  (o  that  if  fuch  courts  afTume  a  greater  or  other 
(f)  the  ho-  powet  than  is  allowed  them  by  law,  or  if  the  j  refufe  to  allow 
siourof  B.R.  a£ks  of  parliament,  or  expound  them  otherwife  than  according  to 
ftrfcTcoITfti  ^^  ^^^  *"^  proper  expofition  of  theqn,  the  fupcrior  courts  («) 
la  qrd^r.       will  prohibit  aud  ^ODtroul  them. 

^RoU.Rep.47i* 

Stiow.  ?•  c.  Hence  prohUbitions  are  grantable  to  almoll  all  forts  of  courts 
fi^TSitth*  ^'^'^'^  differ  from  the  common  law  in  their  proceedings,  to  the 
(piritmi  courts  [b)  Chriftian,  to  the  Admiralty,  nay  to  the  (r)  Delegates, 
jurifdiaion  ^nd  cvcu  to  the  fteward  and  marlhal^  upon  the  ftatute  of  ariicuA 
SShi.    Mracharta^. 

realm  ii  rferiveJ  from  the  Icing.  Dav.  97.  (f)  Whert  they  exceed  tbeir  authority^  or  proceed  in 
mttters  not  properly  within  their  eognicancey  mi^  be  prohibited,  Mo:>r,  4.6^3. 4.63.  Laub,  85,  S6. 
[Sothcy  are  grantable  to  naval  and  miliury  courts  martial.     iH.BI.ioo.] 

4  Inft.  3ti.       A  prohibition  lies  to  the  convocation,  fi  consilium  Uneant  Jk 
fclKh'oOT.     ciquibus  qiue  ai  coronam  rtgis  pertinent^  vet  ^a  perfonam.  regis ^  vH 
jniiKoa        Jlatumfuum  valfiatum  comUnftA  contmgunU 
court*    4loft.  333*    Lit.  R?p.  15a.  1S9.  274. 

4J2*»43-  Prohibitio^ia  have  been  granjtcd  to  the  marches  of  M^'aJej^oi 
^17.  ^hich  there  are  many  inftances  ; 

Koll.  Repi;  309.  31X.     Winch,  78. 103.    Raym.  191.     Vent.  300*    Jon.  248. 

%  Ld«Rayi%  ^g^  where  a  bill  of  fcrcclofure  was  brought  againft  o^e  in  the 

-Vaughanr.  ET*'^^  felTions  for  the  county  of  Montgomery,  upon  a  mortgage  of 

£?an^  lands  that  lay  there,  but  the  party  himfelf  was  not  an  inhabitant  j^ 

i  str.  630.  it  ^33  held  in  thi^  cafe,  that  a  prohibition  oaght  to  go ;  for  that 

I  Mod.  374  *^^  P^'"^y  living  out  of  the  jurifdidion  could  not  be  ferved  with 

$.  C.  proccfs,  and,  confequently,  could  not  be  guilty  of  a  contempt,  on 

^Mch  a  fequcftration  on  his  lands  could  be  grounded. 

Hott.  C9t.  ^o,  prohibitions  have  been  granted  to  the  county  palatine  of 

?,8?^  '^'  ^f^,^  '^  *^.*^y  ^nftanccs  ^hefe  they  hs^ye  exceeded  their  ;urif- 

ititc'piJ^.  diftion, 

^.  Hulft.  116.    Hob.  15.    Roll.  R<p.  246. 33t.    Sid.  180, 


S0|  protilbitlofis  have  been  granted  io  tbe  duchy  court  of  («)  «  RoI. 
J^ancafliT  (»),  for  holding  plc^  of  land j  not  parcel  of  the  duchy  (A),  ^br.  jiy-S, 
ifor  determining  on  the  validity  of  letters  patent  granted  of  a  .^.  '  ^^^^ 
manor.  119.  roi. 

Rep.  25ft.    Skin.  43.  pi.  i^ 

So,  where  a  fuit  was  commenced  in  the  Duchy  Chancery  conrt,  t  saik.  550^ 
to  difcover  matters  whereby  the  defendant  there  ^^uld  forfeit  his  P>*  ^^ 
freehold  \  a  prohibition  was  granted. 

A  prohibition  was  moved  for  to  the  Chancery  court  of  the  Coiiib.jk6i^ 
Cinque  Ports,  in  which  a  bill  was  filed,  fettins  forth  a  cu(lom> 
that  every  (hip  that  ufed  the  pier  of  ^r^fgate  mould  pay  4^/.  for 
all  their  gettings  in  the  year,  for  the  maintenance  of  (he  pier>  and 
for  a  difcQvery  of  the  defendant's  gettings^  and  fuch  prohibition 
was  held  to  lie,  as  to  the  cuftom,  which  is  only  triable  by  law  $ 
but  th^  court  held^  that  fuch  biU  might  be  proper  as  to  the 
difcovery. 

A  prohibition  was  prayed  to  the  court  of  the  chamberlain  of  Vent.  %xz, 
Cbefier,' where  an  Engtijh  bill  was  preferred,  fetting  forth,  that  JJJJq^jJJ* 
J.  S.  being  indebted  to  the  plaintiff,  the  defendant  upon  good 
confideration  promifed,  that  if  J.  S.  did  not  pay  it,  he  w^uld,  and 
that  he  wanted  fuch  precife  proof  as  the  law  required,  and  fo 
prayed  to  be  relieved  by  the  equity  of  the  court :  the  defendant 
confeflTed  the  promife  in  his  anfwer,  and  faid  that  it  had  paid  the 
money :  and  a  prohibition  was  granted ;  for  the  plaintiff  had  now 
obtained  the  end  of  his  fuit,  and  might  have  remedy  at  law  upon 
the  evidence  of  the  defendant's  anfwer* 

The   plaintiff  in  prohibition  fuggefts,.  that  by  the   laws  of  *Srfk.555- 
England,  when  iflue  is  joined  between  the  parties,  it  ought  10  be  l-^.^si^c?' 
tried  by  the  evidence  vivd  voce^  and  not  by  notes  or  minutes  of  Bredoav.  * 
their  tedimony  :  That  an  information  was  exhibited  againft  him  ^^'*-    ^• 
before  the  commiffioners  of  excife,  purfuant  to  la  Car.  2.  c.  23.  cSSilir 
{fT  15  Car.  2.  c.  11.  fetting  forth,  that  he  was  a  common  brewer, 
and  did  keep  a  common  ilore-houfe  without  acquainting  the  faid 
commifliotiers  therewith  *,  that  he  was  found  guilty ;  and  that  h6 
appealed  from  their  fentence  to  the  commif&oners  of  appeals^ 
before  whom  the  informer  did  produce  as  evidence  the  minntec 
taken  before  the  conuniflioners  of  excife,  and  that  the  wknefles 
who  gave  evidence  there  were  ftill  alive ;  which  minutes  were 
allowed  as  evidence  by  the  commiifioners  of  appeals,  f^c*  and 
after  great  confideration  a  prohibition  was  granted  qu^  the 
admitting  this  evidence. 

If  the  commiilioners  for  determining  policies  of  infurance  g[tafp«  ^iie  Show. 
^t  more  poiyer,  or  proceed  otherwife  than  as  they  are  enabled  by  39^* 
the  a£l8  of  parliament  which  create  their  jurifdiciion,  they  will  be 
prohibited  by  the  king's  Superior  courts. 

A  prohibition  lies  to  the  vice-chancellour's  court  in  O^^wd^XiA  Ltt-Rep.!©. 
Cambridge,  where  they  exceed  their  jurifdi£);ion. 

On  a  motion  for  a  prohibition  to  the  court  of  the  vtce-chanceUour  ^•.  ^^^!f* 
of  Cambridge^  it  was  fuggefted,  that  one  Ricbardfim  had  9  libel  pre*  R'lJhard- 
ferred  there  againft  him,  becaufe  he  had  preferred  an  information  ibn^s  uie. 
jn  thi^  court  ^gainQ;  fivers  perfons  ^r  a  riot  committed  within 
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the  jurlfdiclion  of  their  court,  and  the  libel  wts  rea4  in  thu  cofrti 
and  upon  that  the  court  declared,  that  their  jurifdidiofi  ^asani 
current,  but  uot  exempt  from  this  court,  and  that  they  oa^n 
plead  their  privilege  here,  if  they  had  any  fuch  prinlege,  bot  Aa 
ought  not  to  proceed  againft  the  informer  as  a  criminal;  zoii 
the  court  ^ranc^d  a  prohibition,  rijfiy  upoq  (h^  motion  of  SajjBOi 

lit.  Repw      '    If  jttfticcs  of  peace  take  upon  them  radre  jurifdi^on  than  4tj 
^^5*  are  allowed  by  law,  as,  where  they  determined  on  the  ftatutcsa 

Ylfury,  a  prohibition  lies.     ^ 
Alolb  i»^       Sq»  a  prohibition  lies  to  the  coiut  of  StanmrtfSy  which  is  oofi* 
33  V   *'*      (ititi.  to  tin  matters  only,  and  where  the  parties  whp  (ue,  or  oat 

of  then),  is  a  tinner,  if  they  exceed  their  jurifdiclion. 
^oUk  t>«*        A  prohibition  was  granted  to  the  couucil  of  Tori^  for  hxi&s\ 

pleas  in  replerin  and  avowries;  the  court  being  clearly  of  opinioi} 

that  thefe  are  matters  determinable  at  common  law. 
^ulft.  ♦©.  go,  a  prohibition  hath  been  granted  to  the  court  of  RcqucflJi 

for  injoitiing  a  creditor  to  give  time  to  hi^  debtor  to  pay  his  <kk' 

upon  fccttrity  given. 
Show.  P.O.  '    It  hath  been  refolved,  that  a  prphibition  IJes  to  tlie  court  of d* 
crfe'o/or.    ^^^  Marshal,  for  proceeding  againft  a  p«rfoi|  for  painting  arni 
Oldii  and      and  marihalKtig  funerals. 

t)oiunUle,  where  ciierft  is  (oo4  lesqrAin^  (^o  tbit  iTttbje^.    4  Mo4.  i%%^  $.  C. 

s  Stik.  553.  So,  a  prohibition  was  holden  to  Ke  to  the  court  of  Hoooufi  tf 
7  Mod.  fa  c.  prohibit  a  fuit  therefor  thefe  words,  you  a  knight!  you  areafrtifi 
Chambers  *  fellow  i  and  in  this  cafe  Holt^  Ch  J.  at  firil  doubted  whether  tiu9« 
7.  Sir  John  ^2.%^  Qf  could  be  any  fuch  court  j  but  faid  a  prohibition  wooH' 
fA^rohib}.  l^c  ^^  »  pretended  court. 

tioa  will  ^o,  where  viittitorial  authority  is  oforped-    Rq;.  40.  t^.] 

tBttlft.i»o.  Jt  is  faid  by  my  Lord  Coke  in  3  Bulfl.  that  the  court  of  Bng^j 

judgli  o^f  ^^"^^  "^*y  prohibit  {a)  any  court  in  IVefimhifier-ball,  if  they  ex- 

c.  B.  hold  ceed  their  jurifdidion.     But  this  notion  of  Lord  Coke^  of  vhick 

plea  of  an  h^  was  vcry  fond,  efpecially  as  to  proceedings  in  courts  of  cqoitfi 

wohibition  ^^^^  ^^^^  ^^  fliaken  and  contradifted  of  late  years,  that  his  autl»- 

is  CO  be  rity  herein  feems  to  be  but  of  very  little  weight ;  but  for  this  we 

granted  by  piuft  rc/cr  to  title  Courts  and  their.  Jurifii^iion. 

3  Bulft.  ISO.  ■  ■    ■      So,  if  the  court  of  Exchequer  hsld  common  pleas  without  a  writ  of  ptiricT' 

3  £uMh  120  &  f'rWr ;»  Salk.  550.  pi.  iz. So,  an  £ngli(h  court,  or  court  of  equity,  hoMinf  ?^  ^ ' 

thing  wbereot  juc'{»rDc:ni  W4S  givrn  ac  coiniKon  law,  hath  been  prohibited.     Moor,  836.    CrSiJ'^ 
335..   ■    Bui  io\  this  t'idt  JurifdicUan  of  the  Court  of  Chancery,  and  Ld.  Ra^m.  531* 

1^.  Rep.         The  fupcrior  courts  of  Wejlminjler  not  only  grant  prohibitions 
i%*47i-'    where  inferior  courts  aflume  a  jurifdi£lion,  which  properir  be- 
longs to  fuch  fuperior  courts,  but  alfo  in  cafes  where  one  inioj^ 
xourt  incroaches  upon  another,  and  that  even  in  matters  in  ^»"^ 
fuch  fuperior  courts  have  not  a  jurifdiftion. 
^  Co.  73.         ^3j  \^  the  ecclefiaftical  court  grant  the  probate  of  a  will  n»<l^ 
^^«  ^  •  P-  c.  ^^n  a  manor,  when  by  cuftom  or  of  right  fuch  probate  bdoop 
to  the  lord  of  the  manor.  ^ 
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Of  wfaere  the  marches  of  Wales  held  plea  pf  a  matter  that  2  Roi*  a\^ 
nged  to  the  court  Chriftjan/  it  was  holder  that  a  prohibition  ^?,*^|,   ^ 


Sof  in  London^  i^herp  the  lord  mayor  and  court  of  aldermeu  ^ln^»%^$^ 
Ave  the  government  of  city  orphans,  if  any  orphan  fue  in  the 
ccleGaftical  court  or  elfewhere,   fqr   a  legacy  6r  ^uty  due  to    . 
hem  by  cuftom,  a  prqhibition  lies. 

If  a  bifhoprick  be  void,  and  the  jurifdiAion  devolve  pn  the  me-  **<*•  '7*^- 
ropoliran,  he  niuft  hold  the  courts  within  the  inferior  c^ocefes, 
itherwifc  he  will  be  prohibited. 

If  there  be  a  controverfy,  whcthct  fuch  a  will  ought  to  be  Moa.au. 
nroved  before  a  peculi9r  or  before  the  ordinary  :  whether  by  the  ^T  ^^'^ 
irchbifhop  of  one  province  or  another,  or  bofli;  and  what  (hall  (tf/Butiq 
le(a)  bqna  tioiabilia :.  In  thefe  and  the  like  cafes  the  common  law  xoMod. 
letains  the  jurifdiftion  of  determining.  p7**^  }^^ 

vken  notice  of  and  denied  to  be  law,  for  that  the  fpmtaal  and  common  law  are  the  fame  as  to  hon4i 
uHMim  'y  and  theicfiud,  that  if  a  pr^ubidon  Uj,  tbew  muH  be  frequent  ini^ances  of  U* 

[K)  Prohibitions   tp  Inferior  Temporal  Courts   in 

what  Inllances  to  be  granted. 

IT  is  clearly  agreed,  that  a  prohibition  doth  lie  as  well  to  a  tern-  F.  n,  b  45. 
poraf  qpiirt  as  to  the  ijpirituali  court  of  Admiralty,  or  other  ^  '"*•  **> 
iBourt*  whole  proceedings  are  different  from  the  common  law,  ^^oi.  Ren. 
H  fuch  ci^mporal  court  exceed  the  bounds  of  its  jurifdi£^ion,  or  379*  RoK 
bk'c   cognisance  of  {i)  matters  not    arifing   within    its  jurif-  J^^iJ^i*' 

dltbon.  bot  part  only,  cannot  have  jurifdidion.    Ld.  Rajm.  69s* 

As,  if  trefpafs  vi  f^  armU  be  brought  in  the  county  court,  a  F.N.B.47. 
^hibition  lies  to  the  plaintiflF  or  iherifF. 

*'  So,  if  one  fue  another  in  a  court-baron  or  other  court,  which  is  F.N,B.47* 
90t  a  court  of  record,  for  charters  concerning  inheritance  or  free- 
hold, there  (hall  be  a  prohibition. 

A  perfon  having  obtained  judgment  in  B.  R»  for  his  debt  and  Rol.  Rep. 
i^amages,  brought  his  a£tion  for  the  recovery  of  them  againit  the  ?V  j-^ 
bail  in  the  court  of  the  Tower  of  London^  in  which  aAion  the  officer  let « 
party  was  taken  on  a  capias^  and  was  (r)  refcued  ;  after  which  the  ^^^  >t  u. 
plaintiff  brought  his  aftion  on  the  cafe  in  the  fame  court  for  the .  jn  ^ccuf  ** 
tefcue ;  and  all  this  appearing  to  the  court  of  B.  R.  they  granted  upon  a  bond 
a  prcfcibition.  f^^**  »n  •» 

inferior 
court,  (be  bonJ  not  being  nnde  within  the  jorifai£^iQn  thereof;  this  it  no  tfcjpe.  t  Mod.  29.  Sqtiibb  r. 
^Hole.— So,  where  the  plaintiff,  in  an  adion  brought  againit  an  officer,  dcdaied  in  Hull  upon  a  bond 
jpldeac  Hall/ax,  and  haH  judgment  and  execut;  on,  and  the  dtfendanc  efcaped  ;  in  an  a£lion  brought  fof 
%t«efcape  the  declaration  was  held  ill,  becaufe  it  did  not  allege  the  bond  to  be  made  lnfr4  jurldiB'nnim 
tBr'M.    Roll.  Abr.  809.     Richardfod  v.  Bernird.' 

So,  where  an  aAion  of  debt  was  brought  in  the  Marjhalfta^  on  iSalk.  439. 
t  judgment  in  B.  R»  a  prohibition  was  granted.  pl*  2. 

A  fuit  was  furmtfed  t6  be  befpre  the  Lord  Prefident  of  the  f^^b.  64s. 
Marches,  for  an  office,  between  the  grantee  of  the  Lord  Prefi-  ^'^^f**}^*  ^ 
'A:ot  axHl  a  ftranger,  wherein  the  only  queftion  would  bcj  Whe-  xb»t  where 

thcr 
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Accptdingty,  tlits  queftion  xc^is  argued  in  a  fubfequent  tmn» 
when  the  court  were  unanimoufly  of  opinioni  that  in  this  cafe 
the  circumftattce  of  the  hufbnnd's  death,  previous  to  the  judg- 
mentj  was  not  an  abatenient  of  the  fuit,  even  at  the  comoKKi 
law  J  or,  if  it  was,  that  it  was  clearly  aided  by  the  B  (^  9  ^.  3. 
Aoiir.Si.  ^.  1 1,  §  7.  And  thereupon  they  made  the  rule  for  the  allowance 
of  coils  to  the  wife  abfolute ;  and  added,  that  fuch  cofts  mud  bs 
allowed  ffom  the  time  of  the  original  motion  for  the  prohibition, 
Mtiton  V.  So,  it  hath  been  detern>ined,  that  a  defendant  in  a  fuit  in  pro- 

But^U$*  bibition  is  entitled  to  colb,  where  a  verdict  is  found  for  him, 
tliough  it  be  for  part  only  of  the  matter  in  iffue,  and  a  confulta- 
tion  be  awarded  for  the  rcGdue. 
Creek  v.  jf^  j^  ^  f^;t.  jj^  prohibition,  the  plaintifF  be  obliged  to  declare 

Ca"pr?c.l*.  as  adminiftrator,  (as  if  the  prohibition  be  granted  to  a  fuk,  in  the 
157.  Praa.  fpiritua!  court  agaihft  the  plaintiff  as  adminiftrator,  for  tithc«  due 
&e^.  ii8,     in  the  intcftate's  lifetime,)  and  become  nonfuit  atthe  trial,  he  is 
not  liable  to  the  payment  of  cofts. 

A  plaintifF  in  prohibition  is  entitled  to  cofts,  by  the  (latute  of 

8  tr  9  W,  3:  r.  1 1,  only  where  he  obtains  judgment  after  plea 

pleaded,  or  demurrer  joined  5  but,  if  there  be  judgment  by  default 

in  a  fuit  in  prohibition,  and  the  plaintiff*  have  damages  upon  t 

writ  of  inquiry  for  the  contempt  in  proceeding  after  the  writ  of 

prohibition  delivered,  he  will  be  entitled  to  cofts,  by  virtue  of  the 

ftatute  of  GloHceJtery  r.  i.:  this  was  determihed  in  the  following 

cafe. 

Sir  E.  Bet-        Upon  a  motion  to  fet  afide  a  writ  of  inquiry  of  damages  18 

HioThmao'  Prohibition,  after  judgment  by  default,  upon  winch  the  jury  had 

Cat  Pr.        found  damages  for  the  plaintiff,  it  was  alleged  on  the  part  of  the 

C.P.ao.      plaintiff,  that  the  citing  him  to  appear  in  the  fpiritual  court  in  1 

N-P*3iN    plea  of  which  that  court  has  no  cognizance,  and  whereby  ^ 

LiU.  Eoc.      plaintiff  may  fuftain  great  damage,  is  a  contempt  of  the  laws  of 

310.  Ace.    xho,  land,  and  therefore  the  defendant  ought  to  mnke  the  plaintiff 

a  Tool  iW.*  fatisfaftion  for  the  damage  fudained  by  the  proceedings   in  the 

2  Vent.  337.  court  bclow ;  and  this  the  defendant  tacitly  admits,  by  fufTerin); 
34««  350-     judgment  to  go  againft  him  by  default.     And  if  the  plaintiff  be 

3  ev.  3  o.  g„^j|gj  ^Q  damages,  he  is  alfo  to  cofts^  under  the  ftatute  of 

Chucefler. 

The  court  incHned  to  be  of  this  opinion,  but  tgok  further  time 
to  confider  of  the  matter.  On  a  fubfequent  day,  the  queitioa 
was  folemnly  argued;  after  which  the  court  gave  the  plaintidF 
leave  to  proceed  on  his  itiquiry,  and  dire£led  t;Iie  prothonotary 
to  tax  his  cofts.  But  becaufei  in  this  cafe,  the  defendant  was 
profecuted  for  a  contempt  at  common  law,  as  judge  of  the  fpt« 
ritual  court,  and  he  could  not  poflibly  be  in  contempt  until  (be 
rule  was  made  abfolute  to  ftayJns  proceedings,  flie  tofts  wei« 
allowed  only  from  the  time  that  the  rule  for  the  prohibition  was 
made  abfolute. 
ifoii.  on  It  fiiould  feem  that  the  cafe  reported,  by  die  name  of  Sir  Ed* 

^tts,  312,  '<^ard  Bettifon  v.  Savage^  in  Com.  335.  is  the  fame  with  that  abote 
ftated ;  though  it  nrnit  be  confeffed;  the  repoctv  difier  very  widely 
in  fcveral  material  points. 

Aooofding 
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According  to  Ccmyns^  the  plaintifF  having  declared  in  prohibi- 
tion, the  defendant)  quoad  any  proceedings  fince  the  writ  of  pro^  y 
hlbition  delivered,  pleaded  not  guilty,  and  for  a  confuitation  de** 
murred :  there  wa$  judgment  for  the  plaintifF  upon  the  demurrer, 
aud  upon  a  writ  of  inquiry  of  damages  in  that  ifTue,  the  jury 
found  id.  damages.  And  the  court  were  of  opinion,  the  plaintiff 
iliould  have  colls  i  and,  upon  error  in  the  King's  Bench,  thi^ 
judgment  was  aifirmed.  And,  afterwards  the  reporter  adds,  a  writ  / 
of  error  was  brought  in  parliament,  which  was  dropped  upon  his 
perfuafion  that  it  was  reufonable,  and  agreeable  to  the  authorities 
in  law,  that  the  plaintifF  (hould  have  cods. 

if  one  of  the  ifFaes  joined  upon  a  declaration  in  prohibition  be^  ^^  ▼• 
i»hether  the  defendant  hath  proceeded  in  the  fpiritual  court  fub-  cw^!**;^,"^ 
fequent  to  the  granting  of  a  writ  of  prohibition,  and,  at  the  trial,  s/c.  JroL 
it  be  found  againft  the  defendant ;  or  if,  in  an  attachment  upon  a  Abr.  516* 
prohibition,  it  be  found  that  the  party  proceeded  after  the  writ  of  j^]-^*. 
prohibition  awarded,  the  plaintiff,  in  both  cafes,  is  entitled  to  re-  Fuiti^tu 
coyer  damages  and  cofts  for  the  contempt.  J^5- 

If  defendant  in  prohibition  compels  the  plaintiff  to  declare,  and 
then  pleads  a  nugatory  plea,  the  court  will,  on  motion,  order  him 
to  pay  cods  to  the  plaintiff. 

llius,  at  the  defendant's  inftance,  it  was  made  part  of  the  Sccdr. 
rule  for  a  writ  of  prohibition,  that  the  plaintiff  fhould  declare  ^^!^^l^ 
in   prohibition.     The  defendant   afterwards  demanded   a    de^^  ' 

claration,  and  threatened  a  mnpros  for  want  thereof.  Where- 
upon the  plaintiff's  agent  prepared  a  declaration,  but  when  it  was' 
ineady,  he  was  told  by  the  defendant's  agent  that  he  need  not  dd* 
liver  it  \  however,  having  been  at  the  trouble  and  expence  of  pre* 
paring  it,  ht  delivered  the  fame,  and  demanded  a  plea.  Defend* 
ant  pleaded  nothing  to  the  merits,  but  only  that  he  did  not  pro«* 
ceed  in  the  fpiritual  court  after  the  prohibition,  gave  a  rule  to 
reply,  and  demanded  a  replication.  Upon  which  the  plaintiff  ob- 
tained a  rule  for  the  defendant  to  (hew  caufe  why  he  fhould  not 
pay  the  plaintiff  the  cods  of  the  proceedings  in  prohibition.  The 
rule  was  now  made  abfolute.  The  court  looked  upon  the  plea  to 
be  a  (ham  nugatory  plea,  not  being  to  the  merits  of  Hit  caufe ; 
the  allegation  that  the  defendant  has  proceeded  contrary  to  the 

Erohibitioni  is»  and  mud  be  put  into  every  declaration  of  this 
ind  }  but  whether  he  has  fo  proceeded  or  not|  is  totallv  immat* 
tcrial.  The  datuce  8  tf  9  Jir .  3.  r.  it.  gives  cods  after  plqa 
pleaded,  or  demurrer,  but  this  is  not  a  plea  within  that  ftatute. 

Bat,  though  a  plaintiff  in  prohibition  may  have  prepared,  and 
a£lually  tendered,  a  declaration  to  defendant,  proceedings  (hall 
be  Raid  without  cods,  wh^re  the  defendant  is  defirous  of  fub* 
mittiog  without  further  litigation. 

•  Thus,  upon  (hewing  caufe  againft  a  prohibition,  the  court  madi*  Qtfgt  t. 
the  rule  abfolute,  with  a  diredion  that  the  plaintiff  (hould  declare  J^^ 
in  prohibition.    He  tendered  a  declaration,  but  the  defendant  re-  ^  ^*  ^^^^ 
fufed  it,  and  applied  to  day  proceedings^  as  bping  willing  to  fob* 
mit.    The  plaintiff  infided  he  h«d  a  ^ght  to  go  on^  ia  or4<tr  t9 
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Yeiv.  sS.  If  a  legatee  bkes  a  bond  from  the  executor  for  paynvent  of 
fc«aR<a'  ^^^  legacy,  and  afterwards  fucs  him  ia  the  fpiritual  court  for  Ac 
Rep.  160.  legacy,  a  prohibitioa  will  be  granted ;  for  by  taking  the  ohiig»> 
5.  P.  cun,     tioa  tne  nature  of  the  demand  is  changed  ;  aad  it  becomes  a  d^ 

or  duty  recoverable  in  the  temporal  courts. 
Stedmttiv.        [Where  a  perlbn  is  fued  in  the  ecclefiafiical  court  for  a  featia 
Rc^'  %€t'    ^^^  church,  if  he  would  obtain  a  prohibitioii,  and  ouft  the  onfi^ 
*''      '     nary  of  jurifdi£kiott,  he  muft  ibew  fuch  a  le^l  title  as  cansBt' 
be  tried  in  the  eccleGaftical  court,  which  can  only  be  by  prrfcr^ 
tion,  and  prefeription  can  in  fuch  cafe  be  no  otherwife  proved  dna 
by  (hewing  repairs ;  therefore,  in  a  declaration  in  prohibitioB,  Ae 
plaintiff  regularly  ought  to  fet  out  a  cuftom  of  repairing  ;  but,  if 
he  do  not,  and  if  the  defendant  do  not  demur,  but  go  to  trial,  it 
will  be  aided  by  the  verdidl,  for  the  plaintiff  ought  not  to  have  a 
verdift,  unlefs  he  proves  a  cuftom  to  repair. 
Katkins  v.        If  a  churchwarden  has  made  up  his  accounts,  and  had  them 

B^  »4^  *l^^d  at  ^^'^''y  i  '^  *^«^  *8  »  l**^^  agairift  the  churchwarden  ii 
Soowden  ▼.   the  fpiritual  court,  relating  to  his  accounts,  a  prohibition  lIuS 

Herring,         gro.l 
W.  2S9.         *     '' 

2.  Where  they  determine  on  a  Matter  of  Freehold* 
ft 
F.  N.B.  40.      Matters  of  freehold  and  the  rights  of  inheritances,  are  oiily  de* 
s86!^^Ut^''  terminable  in  the  temporal  courts;   fo  that  if  the  e<:clefiafticil 
Rep!  164.'     courts  Intermeddle  with  thofe,  a  prohibition  lies. 
Cro.  Jac.  As,  in  3  feoffment  of  tithes  and  lands,  where  there  is  no  Iiverv» 

•70-  ^^-  if  they  adjudge  the  tithes  to  pafs,  notwithftanding  there  is  w 
***  "    *     livery,  a  prohibition  will  lie. 

Dyer,  151.  So,  if  a  man  devifes,  that  his  lands  (hall  be  fold  for  the  pap 
Hob.  »65.  ™^^  ^^  ^^^  debts,  and  that  the  overplus  fhall  be  paid  to  fuch  tsA 
%  Roi.  Abr.  fuch  pcrfons  in  certain  (hares  \  the  legatees  in  this  cafe  cannot  fat 
^Vhi'  ^"  ^^  eccledaftical  court ;  for  the  proviGons  intended  them  arifc 
pi.  i^T^  originally  out  of  lands,  and  their  proper  remedy  in  this  cafe  is  m 
Car.  16.      a  court  of  equity. 

Sid.  »79.  But,  if  a  rent  be  devifed  out  of  a  farm  for  years,  the  eccfefr 
1^5^1*79!  ^^^^  courts  may  hold  plea  thereof;  for  the  term  for  years  being 
(tf)  Where  Only  ^  {a)  chattel  is  teftamcntary,  and,  confequently,  the  rent  dc 
*J*  *'K«ey     vifed  thereout. 

WMfoa  lie 

aa  weU  out  of  a  term  for  yrant  as  out  of  landa  of  inherlcance,  and  the  executor  received  it ;  bat  beSBf 
4ead  without  payment,  fo  that  no  adton  of  accouot  could  be  brought  at  commoo  law  againft  bis  oe- 
C«tt>r,  It  was  held  that  the  eccleHaftical  court  fliould  have  cogniaance  thereof.  Cto.  Jac.  279.  Aditf 
«f  accooftt  is  ghren  agatflft  executon»  b/  ftat.  4  Ano.  c.  xS.  §  »^. 

^'^I'Afcr.  The  rights  of  offices  for  life  in  the  eccIeiiaRical  or  courts  of 
Koy»  91  •  Admiralty  are  determinable  at  commoitHaw  \  as,  in  the  qucftioil 
Latch,  2>8.  concerning  the  validity  of  two  patents,  by  which  the  office  of  a 
cSdb'  *^^'  wgiftrar  to  a  bilhop  was  granted,  it  Was  held,  that  this  (hwld 
C^Ca?.^65.  "ot  be  tried  in  the  fpiritual  court,  though  the  fubje£l<i.matter  be 
%  Roi.  Rep.  (piritual }  becaufe  the  office  itfelf  being  matter  of  freehold  is  for 
Ka^'    S8     ^^  reafon  of  tr«mporal  cognisances 

Lev.jii5.    4Mod.  S7,    Comb.  3064 
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Tref^fs  on  a  glebe  being  freehold  cannot  be  determined  in  the  ^'^-  J^^- 
tcclefiaftical  court.  ^^'^» 

A  parfon  libelled  againft  the  defendant  in  the  fpiritual  court  Ld.^aym« 
of  Tori  for  having  cut  elms  in  the  church-yard ;   and  a  pro-  ^\*\ 
hibition   was  granted^  upon  fuggeilion  that  they  grew  on  his  ?J^^' 
freehold. 

[A  prohibition  was  granted  to  a  fuit  in  the  fpiritual  court  for  Binfted  r 
breaking  a  church-wall,  and  cutting  down  the  boughs  of  a  tree  ^'^^ 
in  a  church-yard ;  for  the  reftor  having  a  freehold  in  him  has  a    ^  '  *^ 
right  to  bring  his  a^on«  whereby  the  party  would  be  fubjedled 
to  a  double  profecution.     Befides,  the  ordinary  cannot  punifli  a 
trefpafs  committed  on  the  body  of  the  churchy  unlefs  it  hinder 
divine  £ervice»] 

3.  In  what  Cafes  a  Prohibition  lies  when  they  determine  on 

Criminal  Offences. 

It  is  clearly  agreed,  that  the  fpiritual  courts  have  no  jurifdic-  Keilw.  iSt« 
tion  as  to  crimes  and  capital  offences ;  fo  as  to  punifli  perfons  ^^^>  ^93* 
guilty  of  tfeafon,  felony,  or  other  offences,  which  arc  cognizable  430.    *^* 
in  the  king's  temporal  courts.     But  it  is  held,  that  a  fpiritual  per-  March,  174. 
fon  may,  efpecially  after  a  Conviction  for  a  criminal  offence  at  1^x5' Ra* 
common  law,  be  proceeded  againft  profaluteamnut^  and  in  order  to  1507. 
a  deprivation.     And  this  jurifdi£lion  they  are  indulged  in  from  a 
ncceffity  of  purging  their  body  of  all  fcandalous  members.     But 
they  are  not  to  infii£t  a  collateral  puniihment  for  fuch  matters  as 
are  only  indidiable  at  common  law ;  and  if  they  take  upon  them 
to  do  fo,  a  prohibition  lies. 

And  therefore  if  a  clerk  be  convi£bed  of  homicide  or  man-  Hob.  lac; 
llaughter,  and  afterwards  libelled  againft,  the  libel  ought  not  to  ^^^*  r 
charge  that  he  is  an  homicide,  or  that  he  is  guilty  of  manflaughter,  430. 
&!r.  and  if  it  do,  a  prohibition  lies.     But  the  regular  way  is  only  s^'i'*  »re. 
to  charge  that  he  was  convi£led  of  homicide,  tsTr.  and  fo  the  cumb.53'4. 
fentenCe  of  deprivation  ought  to  be  grounded  on  the  convi£kion 
in  the  temporal  court,  without  any  further  examination  of  the 
matter,  by  which  the  verdi£^  there  given  is  not  to  be  impeached, 
but  affirmed.     And  though  the  perfon  convicted  defire  that  he 
may  be  admitted  to  his  defence  in  the  fpiritual  court,  to  prove  his 
tnnocency  againft  the  verdidl,  yet  this  is  not  to  be  allowed  him ; 
becaufe  this  would  be  to  impeach  in  an  improper  court  a  fentence 
given  in  a  proper  court. 

So,  where  a  libel  was  exhibited  in  th^  ecclefiaftical  court  againft  3  Aioa.  li^ 
a  woman  caufa  jaQitationis  maritagii,  and  (he  fuggefted,  that  the  ^^^^  ^* 
perfon  libelling  was  indi£ied  at  the  feflions  in  ue  Old  Bailey  for    ^^  ^ 
marrying  her,  he  then  having  a  wife  living,  contra  formamJfaSuti^ 
and  that  he  was  thereupon  convided,  and  had  judgment  to  be 
burnt  in  the  hand  -,  that  being  tried  by  a  jury  and  a  court  which 
had  a  jurifdiflion  of  the  caufe,  and  the  marriage  found,  a  pror 
hibition  was  prayed,  and  granted. 

If  a   matter  of  ecclefiaftical  cognizance  be  made  felony  or  Jon-  390. 
treafbn  by  a6t  of  parliament^  the  fpiritual  courts  (unlefs  there 
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be  a  faving  of  their  jurifdiQion  in  fuch  ftatute)  cannot  tal[eeag« 

nizance  thereof^  not  of  any  defamation  in  relation  thereto. 
Lfv.  13?.  A  layman  forges  orders,  and  obtains  a  benefice,  for  whki  k 
keb*'!*!  ^^  profecuted  in  the  ecclefiaftical  court  in  order  to  deprivatioa} 
76ft.  siad'er  and  he  prays  a  prohibition,  becaufc  forgery  is  triable  at  commB 
¥.  Smai-  law :  but  the  prohibition  was  denied,  for  the  forgery  is  touclM( 
^'*''""  an  ecclefiaftical  iliatter,  and  he  is  fuable  there  for  it  in  order  l» 

his  deprivation  only. 
Comb.  71.        If   the  fpiritual  court  proceeds  againft  a  man  for  writiog' 

libel,  a  prohibition  lies ;  for  this  is  an  offence  indictable  at  cos* 

mon  law. 
F.N.  B.  42.       The  ecclefiaftical  courts  cannot  punifli  or  hold  plea  pro  refsnn^ 

iione  morum  in  cafe  of  legal  perjury,  or  pro  lafione  jidei  in  a  ten* 

poral  matter ;  as,  that  the  party  will  pay  n  debt,  make  a  feofffficnti 

l^Cn     So,  if  a  jury  give  a  falfe  verdift,'  they  cannot  be  puniflicdfcr 

this  in  the  ecclefiaftical  courts, 
jcfilc  184.         But,  for  perjury  in  their  own  courts,  and  in  matters  in  whid 
keiiw.  39.    ^i^gy  \i2L\t  cognizance,  as  matrimony,  tithes,  teftaments,  tfr.  djcy 
^'  may  puniQi,  and  no  prohibition  lies. 

%  Rol.  Abr.  If  a  prefentment  be  made  by  the  churchwardens  of  a  pariOi  i« 
Hob  ia6  ^^^  ecclefiaftical  court,  that  j.  5.  a  parifhioner,  is  a  railcr  and 
HcU.  132'.    fower  of  difcord  among  the  neighbours,  a  prohibition  lies;  for 

this  belongs  to  the  leet,  and  not  to  this  court,  unlefs  it  was  in  the 

church,  or  fuch  like. 

4.  WTiere  the   Ecclefiaftical   Courts  determine  on  A3s  of 

Parliament. 

4 Leon.  16.       The  conftruditon  of  a£):s  of  parliament  is  of  temporal  cogm- 
^T^'V^^'  zance ;  fo  that  if  the  fpiritual  courts  expound  them  in  a  dificratf 
61S.  *         fenfc  than  they  ought  to  do,  a  prohibition  lies;  as,  if  upon  tk 
%  Ler.  64.    ftatute  32//.  8.  r.  38.  which  only  prohibits  marriages  within  tk 
Levitical  degrees,  the  ecclefiaftical  courts  fliould  moleft  or  caii  io 
queftion  marriages  without  thofe  degrees,  a  prohibition  lies;  b^ 
caufe  they  a£^  contrary  to  that  which  is  declared  to  be  lawful  \ff 
the  ftatutes  of  the  realm.     But,  where  they  are  not  bounded  1^ 
any  law,  their  jurifdifiiion  ftill  continues,  and  therefore  within  the 
Leintical  degrees  they  are  ftill  judges  of  inceft. 
Jen.  »59,         So,  if  it  be  made  a  queftion  in  the  ecclefiaftical  court,  WBc* 
*^*  ther  the  words  of  the  ftatute  25  H.  8.  r.  22.  have  given  fufficknt 

power  to  the  archbifliop  to  grant  marriage  licences^  and  they  ^ 
termine  againft  the  power,  a  prohibition  lies ;  for  by  this  tbcf 
determine  againft  an  a£t  of  parliament,  which  is  a  temporal  af- 
fair :  but,  if  they  allow  the  power,  they  may  determine  as  to  tbe 
form  of  the  licence,  the  notice,  and  other  circumftanccs  rcqui* 
fite,  isfc.  for  in  thefc  they  have  a  jurifdiftion,  as  fuch  liccncci 
have  been,  and  ftill  are,  notwithftanding  this  ftatute,  of  ccdcfi- 
•aftical  cognizance* 
2  Rol.  Abr.       If  an  adminiftration  is  granted  to  the  next  of  blood,  and  upon 
^^'  this  an  appeal  is  fued  to  the  delegates,  and  there  they  intend  to 

-revdce  the  fdid  fentence,   and  to  grant  it  to  another^  who  is  n^ 

g  nearer 


nearer  of  blood  by  our  law,  but  is  by  the  ccclefiaftical  law ;  a  pro- 
hibition lies :  becaufe  this  being  ordained  by  (latute  ought  to  be 
interpreted  according  to  our  law. 

If  there  be  a  controverfy,  whether  a  perfon  hath  difpofed  of  Vent.  207, 
the  guardianfhip  of  his  child  purfuant  to  the  ftatute  12  Car.  2.  J^'?/cafe!^' 
c.  24.  or  whether  he  hath  revoked  fuch  difpoCtion  5  this  cannot  be  3  Kcb.  30, 
determined  in  the  ecclefiadical  courts. 

On  a  motion  for  a  prohibition  to  the  ecblefiaftical  court,  to  ftay  *  W.Raym. 
a  fuit  there  againft  a  perfon  for  brawling  in  the  belfry,  and  ftrik-  ^o^ithV**" 
)ng  a  man  there,  the  (latute  of  5  ^  6£. 6.  r.  4.  was  fuggefted  ;  coiiini. ' 
and  it  was  alleged,  that  all  flatutes  are  conflruable  by  the  com- 
inon  law,  and  that  the  perfon  (triking  was  mayor  of  the  town, 
and  that  he  came  there  to  fupprefs  a  riot :  but  (abftnte  Holt) 
the  prohibition  was  denied ;  becaufe  this  offence  was  conufable 
in  the  ecclefiaftical  court  before  this  ftatute  ratione  loci;    and 
the  ftatute,  though  it  provides  a'  penalty,  does  not  alter  the  ju- 
rifdiflion. 

The  defendant  was  prefented  in  the  ecclefiaftical  court  for  Codb-aiJ. 
working  upon  holidays,  t;/z..  carrying  hay  on  St.  Join  Bapti/Fs  ^j*****''* 
day  in  church-time ;  but  a  proliibition  was  granted,  becaufe  this 
was  out  of  the  ftatute  by  the  very  words  of  the  aft  5  {sT  6  £.  6. 
c.  3.  it  being  a  work  of  neceflity ;  and  this  being  an  holiday  by 
a£k  of  parliament,  it  belongs  to  the  judges  of  the  common  law 
to  determine  whether  it  was  broken  or  not. 

5.  In  what  Cafes  they  have  a  concurrent  Jurifdi£Uon,  and  may 

determine  Incidents. 

The  ecclefiaftical  courts  have  in  fome  inftances  a  concurrent  ^  !"<(•  49«* 
lurifdiftion  with  the  temporal  courts;  as,  in  laying  violent  hands  P.^Vl*,'*'' 
on  a  clerk  (a),  a  penlion  by  prclcription,  err.  bo  that,  if  a  clergy-  cro.  Eiir. 
man  be  beaten,  an  aftion  at  law  lies  for  the  battery ;  as  alfo  a  ^55* 
fuit  in  the  fpiritual  court  for  irreverence  to  his  character.  But  ^^^'^o^ 
fuch  proceedings  in  the  ecclefiaftical  court  muft  be  prefalute  amtrut,  20.  a.  in  th« 
and  to  punifli  the  fin,  not  to  recover  damages.  abbot  of  St. 

*^  **  Alban'scafc. 

(a)  Vent.  3. 120.  165.     Ld.  Rajm.  578.     t  Salk.  550.  ph  10.    6  Mod.  252* 

But,  if  a  clerk  be  arrefted  by  (h)  procefs  of  law,  he  cannot  for  Bro.  Proh?- 
this  fue  in  the  ecclefiaftical  court.  .  »>«t»on,pi.2j. 

...  2  Infl.  49s« 

(^)  If  t  perfoo  be  proceeded  agiinft  for  defjmation  in  therfpiricual  couit,  for  givli^  evidence  in  a  court 
•f  jaftice,  he  may  have  a  prohibition.  Bro.  Prejb.^i/teir,  xi.  2Bulft.  296.  Roll.  Rep.  f  i 
Cook  faed  Webb  in  the  fpUitual  cour:  for  faying  that  he  had  a  hajiard\  Webb»  the  defendaat^  alleged 
in  the  fpiritual  court,  that  the  plaintiH^  was  adjuds^ed  the  reputed  father  of  a  baftard  by  two  jadiees  of 
peaccy  according  to  the  ftatute,  whereupon  he  fpoke  thefe  words,  and  they  of  the  fpiritual  court  ac- 
cepted his  confeffion,  but  would  not  allow  his  justification,  wherefore  he  prayed  a  prohibition  ;  which 
was  granted  him.     Cro.  Jac.  535.     Webb  v.  Cook. 

So,  if  a  clergyman  be  only  aflaulted,  no  remedy  is  to  be  had  in  Cro.  EiJf. 
the  fpiritual  court,  But  in  the  common  law  courts.  7S3  Prynn's 

caic. 

S09  if  one  be  fued  in  the  ecclefiaftical  courts  for  laying  violent  2  inft.  6o3. 
hands  on  a  clergyman  ;  the  party  being  an  officer  or  conftablc  ^'^  ^°  *^ 
may  (y)  fuggcft,  that  the  plaintiff  made  an  affray  upon  another,  c  Er6.  c.  4* 
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asaioft  Slid  that  he^  to  prefenre  the  peace,  laid  hands  on  him,  and  fo  krC 
bra^iinf,      ^  prohibition. 

ice.  in  a  ' 

ciiuicb  or  church-yard,  it  hach  been  held,  tlut  he  »bo  Hiikes  another  in  a  church  or  chuich.ywd  cat- 
not  juliify  or  cxcufe  himfelf  by  fliemng  that  the  other  afljulied  him     Cro.  Jac-  367. Bui  ia  lajif 

hai^dion  a  clerk  in  any  other  p^ace,  he  may  jufti/y.     Moor>  915.     Cro.  £hi.  655. 

7  Mod.  80.        Alfo  it  is  faid,  that  though  the  crime  of  laying  Tiolcmhan^ 

on  a  clergyman  be  within  the  exprefs   words  of  the  ftatute  of 

circumfpeBe  agatis^  that  yet  the  party  is  not  pnnifliable  in  thef|R' 

ritual  court  before  he  is  found  guilty  in  a  temporal  coort ;  and 

that  if  he  be  proceeded  again  ft  fooner,  a  prohibition  lies. 

Cr0.Car.S9.       In  cafe  of  criminal  converfation  with  a  man's  wife,  an  afiiofl 

sis/^      lies  at  common  law,  in  which  the  hufband  recovers  damages,  aod 

Jon.  440.     the  oflender  is  likcwife  punilhable  in  the  ecdeGaftical  couit  for 

adultery. 
7  Mod.  80.  So,  in  cafe  of  a  lewd  woman  who  hath  a  baftard  chargeable  on 
the  pariih,  though  by  the  ftatute  7  Jac.  i.  r.  4.  ihe  is  to  be  iti: 
to  the  houfe  of  correction ;  yet  fhe  may  be  proceeded  againftfo 
incontinency  in  the  fpiritual  court. 
ftSaik.sss.  The  defendant  libelled  againft  plaintiflT  in  the  ecclefiaftiol 
cIliMrd  Md  court,  for  having  folicited  the  chaftity  of  his  wife,  after  the  plaifl* 
Ri£atiit;and  tiff  had  been  indicted  for  an  aflault  upon  the  fame  woman,  vidi 
aLd.Raym.  g^  intent  to  ravifli  her,  and  convi£led  and  fined  upon  it;  aa* 
vfh^e^tti'  ^f^^^  ^"  aflion  of  affault  and  battery  againft  him  for  the  farocot 
faid,  tbatthe  fencc,  which  adion  was  depending  at  the  fame  time  that  tbc 
court  was  of  profecution  was  in  the  fpiritual  court ;  and  all  this  matter  appctf* 
huta^hc*"'  ing  on  the  pleadings,  the  qu^ftion  was.  Whether  a  prohibitioo 
prayer  of  the  fliould  go  to  ftay  the  proceedings  in  the  ecclefiaftical  court,  on 
defendant's  confultation  ftiould  be  awarded  F  and  it  was  held  in  this  cafe,  Aa^ 
o^der^  diat^  ^  prohibition  fliould  be  granted ;  for  that  this  being  an  attempt 
it  fliould  i>e  and  folicitation  to  incontinence,  coupled  with  force  and  viokflCCi 
argued  by      j^  jy  jj-  rcafon  of  the  force,  which  is  temporal,  become  a  tern* 

civilians  5  * 

but  after-      poral  crimc  in  toto, 

waids,  an  apparent  fault  being  in  the  pleadings,  they  refafed  to  hear  the  clvUians,  and  give  jo^^ 
that  the  prabibitioa  ihould  ftand. 

a  Roi.  Ahr.  So,  if  A.  calls  B,  whore  and  thief y  the  aftion  (hall  be  fucd  ^ 
*95-  ^^  ^  common  law ;  and  B.  cannot  libel  againft  A,  in  the  fpiritual 
SoQ.— So,*  court  for  the  word  luhore^  and  have  an  action  at  law  for  th: 
if  A.  i-ys  of  vord  thief. 

B*  you  ore.  a 

tatvdf  orA  tb^u  keepeft  a  havftfy-beufi ;  the  keeping  a  bawdy-houfe  being  a  matter  indiiijb't  it  ci»- 
non  law,  nukes  the  whole  ot  temporal  cogoizance }  but  calling  wbore  or  hazvj  only  are  pnni&abe  ■ 
the  ecclcfialtical  courts,  z  Salk.  552.  pi.  15-  %  Ld.  Raym.  809.  &  vUe  7,  In&.jfit,  what  U* 
Coke,  Mci  e  Jfiritualie  fttnt  qiut  non  kabent  mlxtttram  ttmpiralium, 

3  Lev.  17.  But  on  a  motion  for  a  prohibition  for  faying  of  a  parfcn  tb< 
warden". '''  ^^  preaches  nothing  but  lies  and  malice  in  the  pulpity  on  fttggcfli* 
that  thcfe  words  were  a£fcionable.  at  common  law,  the  court  rt* 
fuftd  to  grant  it ;  for  that  thefe  words  concerning  and  TclatifiJ 
to  an  ecclefiaftical  perfon  and  am  ecclefiaftical  matter,  it  was  ot 
to  be  tried  there. 
iLd.Raym.       So,  where  the  words  were.  Ton  arc  kftown  by  the  namerfi'^ 

X  'B'riwar'  ^^^^^  ^^^  ^^  ^^^^  ^'^^  ^''^'*^''  wotnatfs  bujbandi  and  an  ^ 

m  '  bci5{ 


ing  brought  at  law  for  thefe  words,  grounded  on  A  fpecial  da- 
mage fuftained  by  the  defendant's  fpeaking  them,  and  alfo  a  fuit 
in  the  ecclefiadical  court,  it  was  moved  for  a  prohibition ;  for 
being  aftionable  at  law  by  reafon  of  the  fpecial  damage,  the  party 
ought  not  to  be  twice  puniflied  for  the  fame  offence;  but  the  court 
refufed  to  grant  a  prohibition. 

If  there  be  a  mutual  contraft  of  marriage  between  a  man  and  Salk.«4» 
a  woman  per  verba  defuturo^  and  either  of  them  rcfufe  \  for  this  J^i/jj"^' 
breach  of  contraft  an  ^ftion  lies  at  common  law  for  the  temporal  r7a.  ' 
lofs  to  the  party,  although  there  might  have  been  a  remedy  in  the  Ld.  Rtym. 
cccleGaftical  courts  for  enforcing  fuch  contraft  *.  sm  laMod. 

214.  *  No  fuic  now  in  the  ecclefiaftlcal  courts  to  compel  maniage  by  reafon  of  any  contra^,  &C, 
f6  G.  2.  c.  Z3.  r.  i3. 

If  the  churchwardens  take  away  the  bells  of  a  church,  they  may  Carth.  467. 
be  proceeded  againft  in  the  ecclefiaftical  courts  for  fuch  facrile-  sijl^^sf"*' 
gious  taking  ;  and  the  rather,  as  [a]  they  are  churchwardens,  al-  Welcome  v. 
though  an  adlion  lies  againft  them  at  common  law  by  their  fuc-  ^*^«* . 
ceflbrs ;  and  the  remedy  in  this  cafe  is  faid  to  be  moft  proper  in  \^^  safk. 
che  fpiritual  court,  becaufe  at  common  law^  damages  only  are  re-  547.  pi.  «. 
covered,  but  in  the  ecclefiaftical  court  they  decree  a  reftitution  of  ^}  *  P'^^'i- 

*l.«  *u*         •-  /!u     •  bition  was 

the  thing  in  ^^r/^".  granted  to 

ftay  a  fait  in  the  ecdeiiaflical  court  for  taking  away  two  bells  out  of  the  fteeple,  for  thefe  reafons,  that 
the  churchwarden  is  a  corporationi  and  the  property  is  in  him>  and  he  may  bring  trover  at  common 
Uw;  ^  vuit  %  Inft.  492.     Rol.  Jlep.  255. 

J.  S.  fued  his  brother  whom  his  father  made  executor,  for  his  a  Lev.  128. 
reafonable  part  of  tlie  goods  of  the  father,  in  the  fpiritual  court,  ^^"SP'I  '• 
according  to  the  cuftom  of  the  province  of  Tork ;  upon  which  a  (^j  where 
prohibition  was  moved  for,  and  it  was  infifted,  that  this  was  a  »n  matters  of 
temporal  caufe  founded  upon  a  cuftom,  and  that  there  was  an  ^«8*cicsthc 
original  form  in  the  regifter,  by  v/hich  ic  appeared  that  it  was  a  equity  and 
matter  conufable  at  common  law :  but  it  was  holden  by  three  ctciefiaftical 
judges,  in  the  abfence  of  Hale,  that  in  this  cafe  both  courts  courts  have 

■5     P     ;..  .      ./.j.o'  a  concurrent 

iiad  a  \b)  concurrent  junldiction.  jurifdiaion, 

^\ie  2  Vern.  47.     a  Vent.  362.'    Preced.  Chan.  546. 

If  a  parifh-clerk  be  guilty  of  feveral  fcandalous  offences,  which  2Ld.Raym« 
are  punifliable  at  common  law,  yet  he  may  be  proceeded  againft  '5o6- 
in  the  fpiritual  court  in  order  to  a  deprivation,  though  his  office    *^'^'  ^^* 
be  for  life. 

It  is  laid  down  as  a  rule  in  a  great  variety  of  cafes,  that  the  alnft.493. 
ecclefiaftical  courts  having  cognizance  of  the  principal  thing,  they  J^^co.  6c 
fliall  have  it  of  incidents  and  accefTaries.     But  this  hath  been  2  Bum.  227. 
uaderftood  in  this  manner,  that  if  fuch  incident  matter  be  merely  Cro.  Eiia. 
temporal,  or  if  a  temporal  matter  be  pleaded  in  bar  to  an  eccle-  j^Jj,  ^^ 
Caftical  demand,  they  muft.  proceed  in  the  ecclefiaftical  court,  Heti.87.' 
according  to  the  temporal  law,  otherwife  they  will  be  prohibited.     *  ^<*^-  ^^^ 

S9.  x6i.    Cro.  Jac.  269.    Ld.  Raym.  73* 

As,  if  a  releafe  be  pleaded  to  a  demand  of  tithes,  or  payment  2  Roi.  Rep. 
'  Kl  bar  of  a  legacy,  which  can  only  be  proved  by  one  witnefe,  and  4»-^  Codb. 
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Eiit.  666.  for  this  reafon  is  reje62ed  by  the  eccleGaftical  courts,  becaofe 
Hob  iS8.  ^i^^jj,  j^^  requires  two  witnefles ;  there,  a  prohibition  will  be 
Latch,  *i7.   granted. 

Vojg  12.  Moor,  413.  Vent.  291.  Sid.  161.  Show.  158.  Carth.  I4i.  sSalk.  547*  jLu 
Ld.  Raym.  lao.     3  Mod.  183.     Comb.  160.     Holt,  751.  pi.  i. 

9  Inft.  653.  S69  although  tithes,  oblations,  mortuaries,  and  penGons  are  of 

»  L«v!  tl '.  ccclefiaftical  conufance,  yet,  if  to  a  demand  of  thefc  a  («)  tmdus 

•3Buift.23i.  or  cuflom  is  pleaded,  fuch  cuftom,  like  all  others,  muft  be  de« 

Roi.  Rep.  termined  in  the  temporal  courts ;   and  {h)  if  the  ecclefiafticzl 

Vlo.  45.  courts  take  upon  them  t6  determine  it,  a  prohibition  will  tic. 

{a)  But,  if  a  moJus  be  there  pleaded  and  admitted,  no  prohibition  flisU  go;  JeeuSf  if  the  qaeftVai  it, 
Mctiua  or  ro  tacdas,  %  Salic.  SS >  •  pl  13*  P^  Holt,  Ch.  J.— -If  they  agree  in  the medm,  and  only  tarf 
in  Ciie  o^anner  of  payment,  no  caufe  fur  a  prohibition.  'Winch.  33.  [So,  a  prohibition  (hall  not  p  to 
ftiiy  a  fuic  for  a  mortuary,  unlcfi  the  cuftom  hath  been  denied  in  the  fpiritual  court.  Jobnibn  ▼•  Old* 
ham,  I  Ld.  Ra>m.  609.  iz  Mod.  416.  S.  C.  {h)  Cburchwardtns  libel  a^ainft  the  re^or,  that  that 
hath  been  time  out  of  mind,  and  is,  a  chapel  of  eafe  with  n  the  (^a:ifli  j  and  that  the  redor  of  tbc 
pariA,  time  out  of  mind,  hath  repaired  ad  ought  to  repiir  the  chancel  of  the  faid  chapel  \  and  that  the 
chancel  being  out  of  repair,  the  defendant,  being  re£)or,  ha;b  not  repaired  it.  The  redor  denied  tfat 
cuAom  in  the  fpiritual  court,  and  a  decree  was  made  for  the  leAor,  that  there  waa  no  fuch  cotooB, 
and  coAt  were  taxed  the. e  for  the  redlor.  The  churchwardens  ir.ovsd  for  a  prohibition;  anditwst 
argued  for  the  prohibition,  that  it  ought  to  be  granted,  becaufa  it  appeais  that  the  libel  is  upon  a  cof* 
torn,  which  the  defendant  hath  denied  ^  and  it  may  be,  the  que  A  ion  was  in  the  fpiritual  coort,  cofloa 
or  not,  which  is  not  triable  theic,  bi4t  at  the  common  taw ;  and  then  this  appearing  upon  the  iibef,  thtf 
the  comt  hath  not  jurifdi^ion,  a  prohibiiiua  may  be  granted  after  lenLcnce.  But  a'l  tbc  court  held  the 
contrary.  For  by  Holt,  C.  J.-— The  reafon  for  which  the  fpiriiuaf  court  ought  not  co  try  cuftoms  is, 
bccaufe  they  have  diflFerent  notions  of  cuitoms,  as  to  the  time  which  creates  them,  from  thofe  wbkk 
the  common  law  hath  ;  for  in  fome  cafes  the  ufage  oi  ten  years,  in  foms  twenty,  in  fome  thirty  jem, 
make  a  cuftom  in  the  fpiritual  court;  «herea>  by  the  common  law  it  muft  be  for  time  inimemoiuL 
And  thcrefofe  fince  there  is  fo  much  dift'erence  between  the  laws,  the  common  law  will  not  permit  thjt 
court  to  adjudge  upon  cuftoms,  by  which  in  many  cafes  the  inheritances  of  perfons  may  be  hoooL 
But,  in  this  cufr,  that  reafon  fails  \  for  the  fpiritual  court  b  (o  &r  from  adjudging,  that  there  is  any 
fuch  cuftom  «h:ch  the  common  law  allows,  that  they  have  adjudged  that  riie.e  hath  not  been  any  cuf- 
tom allowed  by  their  law,  which  allows  a  lefs  time  than  the  common  law  to  make  a  cuftom.  And  the 
plaintiffs  having  grounded  their  libel  upon  a  cuftom,  which  was  well  grounded  if  the  caftnm  had  act 
been  denied,  (for  libels  there  may  be  upon  cuitomt,)  but  the  cuftom  b?lng  denied  and  fbond  fio  coftsa, 
it  is  not  reafon  to  prohibit  the  court  in  executing  th:ir  fentence  againft  rhe  plamtiffs.  For  the  ^p 
of  the  motion  fir  a  prohibition,  is  only  to  excufe  the  platntifis  from  cofts.  And  there  is  no  realbo  bat 
ihn  they  ou^ht  to  pay  them  j   fince  it  appears,  that  they  have  vexed  the  defendant  without  cadeb 

Churchwardens  of  Market  Bof worth  t.  the  Re^or  of  Market  Bofworth,  i  Ld.  Rayra.435. Tbe 

vicar  of  iV.  was  libeled  againft  in  the  fpiritual  court,  for  that  by  cuftom  out  of  mind,  the  vican  of  M 
had,  by  themfeives  or  others,  faid  and  performed  divine  feivice  in  the  chapel  of  C.  for  which  there  was 
fuch  arecompence,  and  that  he  i>eglc<5lid.  The  defendant  came  for  a  prohibition,  and  widioat  tra- 
Terfing  this  cuftom,  fuggefteJ,  that  ait  cuftoms  were  triable  at  common  law.  And  it  was  nrged,  that 
it  was  enough  for  a  prohibi:ion,  (hat  a  cuftom  appeared  to  charge  the  Vicar  with  a  duty,  £or  which  he 
vas  not  liable  cf  common  right.  But  by  Hoit,C.  J.— -A  parf.>n  may  be  bound  to  an  ecclcfiailicai  dory 
by  cuftcm,  and  when  he  s  bound  by  cuftom,  the  fpiritual  court  may  puniih  him  if  he  negleds  tfas 
duty :  the  cuftom  might  have  a  reafonabic  commencement  by  compoficioo  in  the  fpiritual  court,  and 
begin  by  an  ecc!efiaftical  a£t ;  and  a  baje  prefcrlption  only  is  not  a  fufticient  ground  for  a  prohilKiiaB, 
unlefs  it  concerns  a  la)  man  \  whereas  here,  it  is  an  ecclefiiftical  right,  an  ecclefiaftical  perfon,  md  aa 
^cclcfiaftical  doty,  and  the  prefcription  not  denied.  Jones  v  Stone,  1  Ld.  Ra>m.  57S.  aSalk. 
5^0.  S.  C.  And  if  the  fubjc^  of  the  fuit  be  w'uhln  the  juriKli^lion  of  ih;  fpiritual  court,  the  mere  fog- 
gcftion  of  a  cuftom  in  the  pleadings  there,  if  they  do  not  go  on  to  cry  it^  will  be  no  ground  iar  a  pfohi* 
biiipD.     Ducens  V.  Robfon,  i  H.  Bl.  igo] 

Ctfth.  143.       But,  if  there  be  but  one.witnefs  to  prove  a  nuncupative  will, 

and  the  ecclefiaftical  court  rpfufe  the  probate  thereof,  becaiife  tp 

every  fuch  will  the  law  requires  two  witnefles,  no  prohibitioa 

lies ;  becaufe  there  is  no  other  way  of  authenticating  fuch  will  but 

.  in  the  fpiritual  court, 

Yclv.  172.        So,  where  the  churchwardens  libelled  for  a  church-rate,  which 

'  Uc^'     ^*^  fentenced  againft  them,  and  then  they  appealed  to  the  metro- 

poiitan,  but,  pending  the  appeal,  one  of  the  appellants  releafed  t© 

▼•     the  appellee  all  adlions,  fuits,  and  demands,  but  the  other  ap- 

"*^  pelM 


prilant  proceeded  in  his  and  his  partner's  name  to  reverfe  the 
ientcnce  ;  whereupon  the  appellee  prayed  a  prohibition ;  it  was 
adjudged,  that  no  prohibition  lay ;  for  the  principal  matter  being 
of  ecclcGaftical  cognizance,  things  dependant  thereon  will  be  fo 
too  ;  and  whether  this  releafe  will  bar  both  the  churchwardens 
is  what  they  are  to  determine  and  not  the  court  of  B,  R. 

A  libel  was  exhibited  on  a  cuftoitiy  that  the  conftable  of  the  Hard.  $ro. 
town   (hould  colk£k  the  rates  affcflcd  for  repairing  the  parifii^  WiSn-**  ^* 
church  I  which  he  refufed  to  do  ;  and  on  a  motion  for  a  prohibi-  wrigbt. 
tion  it  was  fuggefted,  that  it  was  not  triable  there,  whether  the 
party  was  conftable  and  duly  elected  or  not :  but  the  court  denied 
to  grant  one,  becaufe  this  matter  is  pleadable  there,  and  prohibi- 
tions ought  not  to  go  unlefs,  upon  a  trial  of  the  matter,  their  law 
and  proceedings  crofs  the  common  law,  and  in  that  cafe  a  pro* 
hibition  lies  only  till  trial  here,  and  after  that  a  confultation  ihall 
be  granted. 

But  it  hath  been  refolvcd,  that  if  a  feme  covert  fue  another  in  ^  ^**'  ^9- 

the  fpiritual  court  for  incontinence  with  her  huftand,  and  recover  p*7^  "^' 

cods,  if  the  hu jband  releafe  them  the  wife  is  barred ;  for  fince  Ld.  Ra^m. 

the  hufband  is  liable  to  the  charges  of  the  fuit  expended  by.the  73-  Cham- 

wife,  he   (hall  have  the  cofts  in  recompencc :  beiides,  the  wife  Hewitfon. 

cannot  have  a  chattel  intered  exclufive  of  her  hufband.  See  12  Mod. 

891. 

But,  if  the  hufband  and  wife  ate  divorced  ^^  men/a  isf  thoro^  and  ^^  R«ym. 
the  wife  has  alimony  allowed  her,  and  (he  fues  for  defamation,  or  If^  ^^* 
other  injury,  and  recovers  cofts,  the  hufband  releafes  them,  yet 
the  wife  fhall  recover  them ;  becaufe  they  come  inftead  of  that 
ihe  has  expended  out  of  her  alimony,  which  was  a  feparate  main* 
tenance,  and  not  in  the  power  of  the  hufband. 

(M)  The  Offence  of  difobeying  a  Prohibition. 

'T^HE  difobeying  of  a  prohibition  is  a  contempt  to  the  fupenor  F.N.B.40. 
^    court  that  awards  it,  and  punilhabte  by  attachment,  which  ^  ***  ^^^• 
iffues  againft  the  judge  and  [a)  party  for  proceeding  after  fuch  pro-  ^\^^,  pi.  Ji. 
hibition,  and  for  which  they  are  fubjeft  to  fine  and  imprifonment,  And.  279- 
according  to  the  difcretion  of  the  fuperior  court.  |j^  JI^Jj.**"^^ 

fTohibidon  ww  doc  direded  to  the  party.     19  H.  6.  54.— -And  fuch  attachment  may  be  awarded 
againft  a  peer  of  ibe  lealm.     2X  £•  3.  3.  pi.  7.  a. 

An  attachment  was  granted,  upon  affidavit  that  the  party  pro-.  ^  jon.  47. 
cceded  after  a  prohibition  delivered  to  him,  in  a  fuit  for  a  feat  in  P'*  ^^^^ 
a  church  which  the  plahitifF  claimed  by  prefcription  ;  and  upon  "*  '  * 
his  appearance  and  examination  upon  interrogatories  he  confeiTed 
the  matter,  and  was  fined  five  marks. 

And  not  only  an  attachment  lies  for  proceeding  in  the  fame  M«*'»  599« 
caufe  pending  a  prohibition,  but  alfo  for  inftituting  a  new  fuit  for       ^  ***' 
the  fame  thing ;  as,  if  a  parfon  libels  for  tithes,  and  a  prohibition 
is  brought,  and  he  libels  for  tithes  of  another  year,  the  &rfl  not 
bcmg  determined,  an  attachment  (hall  be  awarded. 

Xx  4  In  ..^ 


6So  l^tofiibittom 

Cro,  Cui.         In  an  attachment  upon  a  prohibition,  the  plaintiflF  (hall 

I  Jon.  xts.  ^^niages  and  cods  againft  the  party  for  proceeding  after  the  writ 

Vent.  348.'  of  prohibition  awarded. 


3  Lev.  360. 


i^eleati^. 


(«)  But  It  IS  It  Releafe  i$  the  giving  or  difcharging  of  a  right  of  zSLicm 
S°*'**ureof  **►  which  a  man  hath  or  may  claim  againft  another,  or  that 
a  releafe  to  which  is  his ;  or,  it  is  the  conveyance  of  a  man's  intereft  or  right 
give  poiTef.  which  he  hath  to  a  thing  to  another  who  (<i)  hath  pofieffion 
tt  Hutt?*   thereof,  or  (b)  fome  eftate  therein. 

65.— —And  therefore  one  tenant  in  common  cannot  releafe  to  his  companioD,  becaule  chef  ba^ 
diftind  freehold!.  Go.  LiL  lOo,  [h)  A  releafe  cannot  operate  but  upon  an  eftate,  iatcrell,  or  ti^!« 
Holl.  Rep.  197. 

Co.  Lit*  Releafes  are  diftinguifhed  Into  exprefs  releafes,  or  releafes  in 

*^'  *•         deed,  and  thofe  arifing  by  operation  of  law ;  and  arc  made  of 

lands  and  tenements,  goods  and  chattels,  or  of  adions^  real,  per* 

fonal,  and  mixt. 

Hob.  163.        Thefe  are  to  be  adapted  to  the  nature  of  the  cafe,  and  the  pw- 

♦  ^^  ^3*      pofes  for  which  the  releafe  is  intended ;  fo  that  if  a  man  be  dif* 

feifed  of  lands,  or  difpoffefied  of  goods,  and  releafe  all  a£tions,  he 

may,  notwithftanding,  enter  into  his  lands,  or  retake  his  goods,  the 

right  and  property  being  ftill  in  him  though  he  has  divefted  him* 

felf  of  his  remedy. 

S  Co.  T5a.        So,  where  a  man  has  divers  means  to  come  to  his  right,  he  may 

Co.Lit.»86.  releafe  one,  and  yet  take  advantage  of  the  other :  but,  if  a  man 

has  not  any  means  to  come  to  his  right  but  by  way  of  adion, 

there,  by  a  releafe  of  all  a£tions  his  right  by  judgment  of  law  ii 

gone,  becaufe  by  his  own  a£t  he  has  barred  himfelf  of  all  means 

to  come  at  it. 

I>y«'>  5^7*       Heretofore  releafes  were  conftrued  with  much  nicety  and  great 

•j  ^  ftri£inefs,  and  being  conGdered  as  the  deed  or  grant  of  the  party, 

Bed.  25.      were  according  to  the  rule  of  law  taken  (Irongeft  againd  the  re- 

S  Co.  148.    leafor.    They  now  however  receive  fuch  interpretation  as  other 

Show.  154.  gyjujj-g  jmj  agreements  do,  and  arc  favoured  by  the  judges  as 

tending  to  repofe  and  quietnefs. 
Mod.  99.  Hence  it  hath  been  eftablifhed  as  a  general  rule  in  the  con-* 

Ld.  Rajrm.  ftmftion  of  releafes,  that  where  there  are  general  words  only  'm 
a  releafe  they  (hall  be  taken  mod:  ftrongly  againft  the  releafors 
but,  where  there  is  a  particular  recital  in  a  deed,  and  then  general 
words  follow^  the  general  words  ihaU  be  ^ualiUSed  by  the  fpecial 
words. 

?0f 


For  the  better  underftanding  hereof  we  ihall  confider, 

A)   Releafes  that  are  exprefs  and  by.  Deed  ;    And 
herein, 

1.  Of  the  Words  and  Ceremony  requifite  in  an  ezpreft 
Releafe. 

2.  How  far  a  Covenant  or  Agreement  may  operate  as  a  De« 
feafance  or  Releafe. 

3.  How  far  a  Difpofition  by  Will  may  operate  as  a  Reieafe« 

[B)  Releafe  by  Operation  of  Law,  how  created^ 
and  the  Efiedt  thereof, 

[C)  Releafes   of  Lands  and   Hereditaments^   hovr 
they  enure  :  And  herein, 

I*  Of  Releafes  that  enure  by  way  of  MitUr  U  EJIati^ 

2.  Releafes  by  way  of  Mitter  le  Droit. 

3*  Releafes  that  enure  by  way  of  Extinguifliment* 

4.  Releafes  that  enure  by  way  of  Enlargement :  And  therein^ 
of  the  modem  Manner  of  Conveyancing  by  Leafe  and 
Releafe. 

5«  What  Eftate  or  Infereft  paflTes  by  the  Releafe  :  And  there* 
iuj  of  the  Words  requifite  to  an  Enlargement. 

(D)  Who  ill  refpedt  of  their  Right  and  Intereft  are 
capable  of  releafing, 

(E)  Of  Releafes  by  Executors  and  Adminiftrators. 

(F)  How  far  the  Hulband's  Releafe  fhall  bind  the 
Wife. 

(G)  To  whofe  Benefit  a  Releafe  ihall  enure ;  and 
who  fliall  be  bound  thereby,  though  not  a  Party 
to  the  Releafe, 

« 

(H)  How  far  a  Poffibility  or  Contingent  Intereft 
may  be  releafed. 

^  I )  How  the  operative  Words  in  a  Releafe  have 
been  conftrued ;  And  therein,  of  the  Words, 

I.  Claims  and  Demands,  what  are  releafed  thereby, 
a*  By  a  Releafe  of  all  Aftions  and  Suits. 

(K)  Releafe,  in  what  Cafes  reftrained  to  the  fpecial 
Purpofe  for  which  it  was  given, 

{L)  What  Right  and  Intereft  fliall  be  faid  to  be  re- 
leafed :  And  therein,  of  Mifrecitak  and  Exceptions 
in  Rekafes, 


6Si  ^    jBeleafe* 

(A)  Releafcs  that  are  exprefs  and  by  Deed :   And 

herein, 

I*  Of  the  Words  and  Ceremony  required  in  an  ezpre£i  Rc- 

leafc. 

Lit.  ua.  Y  luUton  tells  us,  that  the  proper  words  of  a  releafe  arc  rem^^ 
tu!  3164!'  r^AiAfg^,  £jr  quieium  clamaffe^  which  have  all  the  fame  figmfi- 

(«)  Plow,  cation.  Lord  Coke  adds  (^i),  renunciare^  acquietare  ;  and  fays,  that 
'4^  there  are  other  words  which  will  amount  to  a  releafe  ;  as,  if  die 

leffor  grants  to  the  leflee  for  life,  that  he  ihall  be  difcharged  of 

the  rent ;  this  is  a  good  releafe. 
Std.  2$  5 —      So  it  hath  been  held,  that  a  pardon  by  a£t  of  parliament  of  aO 
^rdl*^'        ^cbts  and  judgments  amounts  to  a  releafe  of  the  debt,  the  word 
rtddidit        pardon  including  a  releafe. 

enure  as  a  releafe.     Crb»  Jac.  696.  So,  an  obligee^s  acknowledging  himfelf  on  good  coofiden> 

tbn  facisficd  or  difcharged  of  all  bonds,  dcbu,  and  deiiiands>  is  in  jud^meat  of  laws  goodtcieaic. 
900.52.    Show.  331. 

c«^  Ltt.  An  exprefs  releafe  mud  regularly  be  in  writing  and  by  deed, 

imT  r  according  to  the  common  rule  eodem  modo  quo  oritur  eodem  mA 
4j.  \  l^Ln.  diffolvitur  ;  fo  that  a  duty  ariGng  by  record  muft  be  difcharged  bj 
76.  213.       matter  of  as  high  a  nature  :  fo,  of  a  bond  or  other  deed. 

9  Rol.  Abr. 

40S.    %  Saund.  48.     Moor,  573.  pi.  7S7. 

Sid.  177.         But  a  promife  by  words  may  before  breach  be  difcharged  or 

cfo'-'jlc.'     "leafed  by  words  only. 

4S3.  6£0. 

Citx  Car^  As,  where  in  ajfumpfit  the  plaintiff  declared  that  the  defendaot 

3*5-       ^     for  valuable  confideration  aifumed  to  go  a  certain  voyage  in  fuch 
St^cs.     '    a  fliip  before  Augttft  following,  and  alleged  a  breach  in  the  non- 
performance \  to  which  the  defendant  pleaded,  that,  before  any 
breach,  the  plaintiff  the  fourth  of  April  at  fuch  a  place  exonera^ 
turn  of  the  faid  promife ;  on  demurrer  the  plea  was  held  fufl^cient, 
without  (hewing  how  he  difcharged  him,  or  that  fuch  difcharge 
was  in  writing. 
Mod.  i6«.        But,  where  in  ajfumpftt  for  5/.  upon  exchange  of  a  horfe  to  be 
aMod.as^.      y  ^^^  requeft,  the  defendant  pleaded  that  before  the  a^oa 

S.C  Edward  Y  1        t         "t  •     •/t-    i*  1  i_-  e    i.*  i.* 

▼.  Weeks,  brought  the  plamtiff  did  exonerate  him  of  this  agreement ;  this 
plea  was  refolved  to  be  ill ;  for  though  a  parol  agreement  may  be 
difcharged  by  parol  before  caufe  of  aftion  accrued,  yet,  after  that^ 
It  cannot  be  difcharged  but  by  deed ;  and  here,  the  caufe  of  action 
did  accrue  at  lead  upon  requeft,  and  therefore  he  (hould  hare 
.pleaded  the  exoneration  before  the  requeft. 

9id.  103.  In  trefpafs  for  riding  the  plaintiff's  horfe,  the  defendant  pleaded 

Pe^Sr'*^'  that  fuch  a  day  the  plaintiff  exoneravit  him  of  the  trefpafs ;  and 
this  ^yas  held  an  ill  plea,  in  not  (hewing  that  the  difcharge  was  ia 
writing. 

Leon.  283.  '     A  releafe  of  a  right  in  chattels  cannot  be  without  deed. 

UMi,Ch.j.  2.  How 


Beleafe*  ^83 

.  How  far  a  Covenant  or  Agreement  may  operate  as  a  De- 

feafance  or  Releafe. 

A  covenant  perpetual,  as  that  the  covenantor  will  not  fue,  with-  Moor,  33; 
ut  any  Ikniiation  of  time,  is  a  (a)  defeafance  or  abfolute  releafe.  t**?^!*''* 
Lnd  this  conftrudion  has  been  made  to  avoid  circuity  of  adtion;  g^' 
3r  if  in  fuch  cafe  the  party  (hould  contrary  to  his  covenant  fue,  Bridg.  xis« 
lie  other  party  would  recover  precifely  the  fame  damages  which  *  ***'^'  95* 
\c  fuftaincd  by  the  other's  fuing.     But,  if  the  covenant  be,  that  nJi^d.  uj, 
le  will  not  fue  till  fuch  a  time,  this  does  not  amount  to  a  releafe^  3  ^^-  43. 
lor  is  it  pleadable  in  bar  as  fuch,  but  the  party  hath  remedy  only  pj^*^^'  57> 
)n  his  covenant.  pi'.  4.  ^Jf^^ 

laym.  7>'6.     Carth.  no.     Ld.  Raym.  419.  691.       [a)  A  defeafaoce  is  ooly  a  conditional  rthaHtf  ani 
nay  be  executed  as  well  after  as  at  the  time  of  the  original  contra^.     2  Sausd*  48.     Cro.  Elis.  623^ 

As  in  debt  upon  ah  obligation,  the  defendant  pleaded  that  the  ^'o.  Elis. 
plaintiff  by  indenture,  ^c.  did  covenant  that  he  would  not  fue  the  |^**  ^°J* 
x>nd  before  MichaelmaSy  intending  thereby  that  this  was  a  fuf-  Abr.'^sj. 
penfion  of  thea£tion,  and  confequently  a  releafe;  but,  upon  de-  Dcuxv. 
amrrer,-  the  court  adjudged,  that  it  only  amounted  to  a  covenant,  J*^"*** 
and  that  for  breach  thereof  an  aQion  of  covenant  would  lie. 
t  So^  if  the  obligee  covenants  and  grants  to  and  with  the  obligor,  Carth.  63* 
that  durine  ninety-nine  years  he  will  not  put  the  bond  in  fuit ;  ff ,   ??,'V 
this  IS  only  a  covenant  on  which  an  acxion  will  lie,  but  it  cannot  v.Scrij&. 
be  pieced  in  bar  of  the  bond.  ^''«>  ^  vm>  Show.  46.  $•  C* 

If  two  are  jointly  and  feverally  bound  in  an  oblif^ation,  and  the  Cro.  Car* 
obligee  by  deed  {b)  covenants  and  agrees  not  to  fue  one  of  them ;  Jla/^i,  ^ 
this  is  no  releafe,  and  he  may  notwithftanding  fue  the  other.  iSaik'573. 

pi.  3.     Ld.  Raym.  68S.     See  iz  Mod.  415.  448.  550,  551.     {b)  But,  if  twoare  jointly  and  feveraUj 
bduod  in  a  bond,  a  relpafe  to  the  one  dilchai)gei  the  other.     Ld.  Raym.  420. 

A.  covenants  with  B.  to  pay  him  300/.  for  the  ufe  qf  the  wife  «VenMf7. 
of  A.  only  for  her  life ;  in  covenant  brought  on  this,  and  breach  ^*^"  '' 
aiEgned  that  there  was  fo  much  of  the  300/.  arrear,  defendant  Ld.  Raym. 
pleads  that  there  was  another  indenture  between  him  and  the  691.  s.c. 
plaintiff  fince  the  date  or  delivery  of  the  deed  of  covenant  declared  jioit,^ 
on,  reciting  the  faid  covenant  and  agreement  for  the  payment  of  admitted  to 
the  300/;,  wherein  it  was  covenanted  and  agreed,  that  fo  long  as  ^fe«>dlaw; 
•^..  and  his  wife  did  cohabit,  the  payment  of  the  300/.  (hould  thatiftte 
ceafe  \  and  avers,  that  they  did  cohabit  for  the  time  the  faid  arrear  300/.  had 
became  due,  and  pleads  this  in  bar  of  the  firft  agreement ;  and  ^"  ■  ^^ 
though  in  this  cafe  there  could  not  have  been  any  great  mifchief  have  been  of 
in  conflruing  the  deed  pleaded  a  defeafance  or  releafe,  there  being  opinion  that 
no  other  parties  to  the  deed ;  yet,  as  this  was  a  fum  in  crofs,  and  ^f*®/****"?* 

f»..  ^  ji       \  .      1      '^  J*    J      J   deed  would 

<ne  covenant   temporary  and  not  perpetual,    it  was   adjudged  have 

PO  bar.  amoonced  to  a  grant  of  the  rent  for  the  faid  time  j  &  vitU  Lev.  I5s« 

If  the  collateral  anceftor  of  the  difTeifee  releafe  to  the  diffeifor  43  Aff.  pi. 
vith  warranty,  and  the  diifeifor  make  a  deed  reciting  the  releafe  Jf^'  ^^**- 
^ith  warranty,  and  covenant  though  he  be  empleaded  or  oufted,  Ld.  Raym. 
yet  he  will  not  take  advantage  of  thp  deed  or  warranty,  that  is  a  690.  dic4. 
^cftafancc  $  and  if  the  diifeifor  plead  the  releafe  with  warranty  in 

bar 
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bar  of  an  a^ion  brought  by  the  difleifee,  he  (hall  be  rebutted  froa 
the  warranty  by  his  own  deeid.  But  in  this  cafe  if  the  difleiibr 
had  covenanted  only  not  to  bring  a  nuarrantia  cbarut^  or  not  to 
vouchy  there,  it  would  only  have  been  a  covenant^  bccaufe  dioc 
would  have  remained  a  remedy  upon  the  warranty. 

KoTi  5*  '^^  having  a  rent-charge  iiTuing  out  of  three  acres,  jB.  purcliafiBd 

two  acres  thereof,  and  A,  covenanted  and  granted  to  and 
not  to  diftrain  in  thofe  two  acres  for  the  rent.  By  Glanwl  it 
held  a  releafe ;  but  Anderfin  contra  ;  but  per  cur.- —  If  it  be  a  ie- 
leafe,  the  tenant  of  the  other  acre  may  plead  it^  for  thereby  the 
rent  was  extinfl;. 

Br%  If  A.  be  bound  to  B,  in  a  certain  fum,  and  B.  covenant  and 

y^L  pL»i.  S'^"^  ^^^^  ^'  *  ft^*"g^'  ^o  ^^c  bond,  that  if  A.  do  fuch  a  thin^ 
the  obligation  (hall  be  void  i  this  does  not  amount  to  a  re- 
leafe. 

Carth.  64.         If  a  letter  of  licence  contain  the  following  words,  viz.  that  if 

Show  46.     *^^  creditor  fue  within  fuch  a  time  his  debts  (hall  be  forfeited ; 

330. 350.     fuch  licence  is  pleadable  in  bar  as  a  releafe,  for  the  words,  JtJl 

%  Show.        hi  forfeited^  make  an  abfolute  defeafance  upon  a  fuit  commenced. 
446. 

aSaik.  573.       Obligee  reciting  the  bond  covenants  to  fave  the  obligor  harai- 
^  '  *'  lefs :  it  is  an  abfolute  releafe ;  and  if  upon  a  contingency,  it  is  a 

conditional  releafe,   becaufe  it  has  an  exprefs  relation  to  the 

bond, 
a  Mod.  228.       An  award  that  all  fuits  (hall  ceafe  hath  the  efllef):  of  a  releale, 
T^GrSoB?*     and  the  fubmiflion  and  award  may  be  pleaded  in  difcharge  as 

well  as  a  releafe, 

3.  How  far  a  Difpo(ition  by  Will  may  operate  as  a  Releafe. 

StU.  aS6.  It  feems  agreed,  that  a  will,    though  fealed  and   delivered, 

Vent.  39*  cgnno^  amount  to  a  releafe,  becaufe  it  is  ambulatory  and  revocable 
during  the  teftator's  life  \  alfo  by  reafon  of  the  executors'  confcot 
requifite  to  every  difpofition  of  a  perfonal  thing  by  will,  and  the 
injury  that  might  accrue  to  the  tedator's  creditors,  were  a  will 
allowed  to  operate  as  a  releafe. 
Sid.  4fti.  And  therefore  where  in  debt  upon  an  obligation,  by  the  repre* 

Hafti^r  fentative  of  a  teftator,  the  defendant  pleaded  that  the  teftator  by 
his  laft  will  in  writing  releafed  to  the  defendant ;  this  was  ad- 
judged ill,  and  that  no  advantage  could  be  taken  hereof  by  plea. 
sP.Wms.  But  it  hath  been  held  in  equity,  that  though  a  will  cannot 
Elliot  v^  enure  as  a  releafe,  yet  provided  it  were  exprefled  to  be  the  inten- 
Dcvenport.  tion  of  the  teftator  that  the  debt  (hould  be  difcharged,  the  will 
»Vcnu$»i.  would  operate  accordingly;  and  Lord  Cowper  fsdd,  that  in  fuch 
^  cafe  it  would  be  plainly  an  abfolute  difcharge  of  the  debt  thou^ 

the  te(bitor  had  furvived  the  legatee, 
%  P.  Wms«  So,  in  another  cafe,  it  was  held  by  Lord  King^  that  a  releafe  by 
Rldtr^!^^  will  can  only  operate  as  a  legacy,  and  muft  be  afiets  to  pay  the 
Wager.*  tcftator^s  debits ;  and  if  a  debt  fo  releaied  by  will  be  afterwaidt 
[S«  *e  received  by  the  teftator  himfetf  in  his  lifetime,  the  legacy  is 
thorpV  extin^ty  9nd  fuch  releafe  by  will  intiiuates  no  more  than  that  die 
Aioxoip,as4  executors 


t.ecutors  fliall  not  after  the  teftator's  death  trouble  or  moleft  TopUtv. 
the  debtor.  ^^%T^i\ 

A,  devifed  to  his  fervant  B.  a  legacy  of  50/-  and  50/.  per  ann.  aVem.  1x5. 
for  his  life  \  and  by  his  will  acquits,  exonerates,  and  difcharges  B.  ^'^  ^* 
of  all  debts,  accounts,  reckonings,  and  demands  wh'atfoever  at  the 
death  of  the  teftator :  B.  had  a  trunk  of  teftator's  in  which  were 
medals  J  jewels,  &f  •  and  it  was  made  a  doubt,  and,  dire^ed  to  be 
tried  at  law,  whether  by  thefe  words  the  trunks  I5c.  pafled  or 
not. 

A.  devifes  100/.  to  B.^  and  by  his  will  releafcs  to,ff.  all  debts  •Vcnt.130. 
and  demands,  and  afterwards  A.  lends  B.  100/.  and  the  queftion  gj)^^^* 
was,  "Whether  the  will  ihould  difcharge  the  loo/.  lent  without 
any  ne-vir  publication  ?  The  court  doubted  \  however,  they  decreed 
payment  of  the  loo/.  legacy,  and  left  the  executor  to  recover  the 
loo/.  lent,  if  he  could,  at  law. 

If  a   debt  is  mentioned  to  be  devifed  to  the  debtor  without  »Vem.  5a». 
words  of  rcleafe  or  difcharge  of  flic  debt,  and  the  debtor  die  ■^**'^' 
before  the  teftator  ^   this  will  be  a  lapfed  legacy,  and  the  debt 
wiU  fubfift. 

fin  the  will  of  JoVh  Adair  was  the  following  claufe :  **  I  devife  Maijlandv. 
**  to  my  brother,  the  Rev,  Mr.  Adair^  2000/.     I  alfo  return  him  ^^»  .^^^ 
''  a  bond  for  400/.  with  intereft  due  thereon,  which  he  owes  %'^u  ' 
**  me."     It  appeared  by  the  Matter's  report,  that  the  above  bond, 
was  a  joint  bond  in  the  Scotch  form  by  the  teftator's  brother  and 
his  fon.     The  queftion  was.  Whether  this  difpofition  of  the  bond 
by  the  will  amounted  to  a  releafe,  or  was  only  a  legacy,  and 
therefore  lapfed  by  the  death  of  the  teftator's  brother  in  his  life- 
time,  and  the  bond  was  ftill  remaining  in  force  againft  the  co- 
obligor  and  executor  of  his  father  ?     Lord  Chancellour— -There  is 
not  the  leaft  doubt  as  to  the  bond.     It  is  diftin£tly  a  legacy  to 
the  brother.     The  inquiry  direfted,  whethej  it  remained  in  the 
hands  of  Mr.  AdaWy  ihews  what  the  court  thought  at  the  hearing. 
There  is  no  foundation  therefore  for  Tbomas  Adair,  the  fon^  to 
have  the  bond  delivered  up.] 

(B)  Relcafe  by  Operation  of  Law,  how  created,  and 

the  EfFedJ:  thereof. 

n  Eleafes  by  operation  of  law  are  created  fometimes  by  deed,  or  Co.  Lit. 
•*^  may  be  without  5  as,  if  the  lord  difieife  the  tenant,  and  make  *^4«  *>• 
a  feoffment  in  fee ;  or,  if  the  difleifee  difleife  the  difleifor's  heir, 
and  make  a  feoffment  in  fee ;   this  is  a  releafe  in  law  of  the 
feignory  in  the  firft  cafe,  and  both  of  the  right  and  a£tion  of  the 
diffeifee  in  the  fecond. 

If  a  difleifee  releafe  to  his  difleifor's  leflce  for  life,  his  right  is  Co.  Liu 
^one  forever;  but,  if  he  difleife  his  difleifor's  heir,  and  make  a  «^»*^5- 
leafe  for  life,  his  right  is  releafed  but  during  the  leflTee's  life,  for 
a  releafe  in  law  is  more  favourably  taken  according  to  the  party's 
IAt€nt  than  an  exprefs  releafe  in  deed. 

If 
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Co.  Lit.  If  the  obligor  makes  the  obligee  his  executor,  and  he  accepts  r 

Jg*^     ^*  the  ezecutor^ip,  this  in  law  is  a  releafe  of  the  adion  (a),  but  ft4 

Hun.  laS.  the  debt  or  duty  remains,  forwhich  the  executor  may  retain,  bflt  * 

(a)  Bu(»if  fuch  retainer  can  only  be  agalnfl;  creditors  who  are  in  an  ecpnl^ 

there  art  not    j  •,!_  t*     /•  ir 

■fl«.,the     degree  With  himfolf. 

uEtion  is  not  fo  much  as  fufpeadedy  and  the  cxrcutor  may  fue  th?  heir  of  the  obligor  where  tbe  hcvk 

bqund.     RoU.  Abr.  940.     Salic.  304. So,  if  a  creditor  is  made  ezecator  with  others,  Ik  wtj 

loe  the  odiersy  efpecially  if  he  hath  not.adminiftered.     Cro.  Car.  372.     Jon.  345.     Off.  of  Esec  a.  . 
[And  the  bare  appointment  of  a  creditor  to  be  executor,  if  he  refufe  to  adt,  will  doc  extii^aiA  his 
lc;gal  remedy  for  the  recovery  of  his  debc    RawlioCm  v.  Shaw,  3  TermKep.  557.] 

SCo.  T36.        S0|  if  the  obligee  makes  the  obligor  his  executor,  who  adoi- 

rr.  niftcrs  feveral  goods,  but  dies  before  probate^  this  in  law  is  a  re- 

$alk«  30a     leafe.   So,  an  adminiftrator  who  is  a  creditor  may  retain  fo  mndi 

of  the  intedate's  aflets  as  will  fatisfy  himfelf.     But  an  executor 

de/on  tort  who  is  a  creditor  cannot  retain,  becaufe  this  would  be 

allowing  him  to  take  advantage  of  his  own  wrong. 

A,  and  B.  are  bound  in  an  obligation  jointly  and  feveralljr  to  C 

Ion.*  145.  *"^  ^^^'^^  '^'  ^^^^^  ^'  l^*s  executor,  and  dies,  and  £).  takes  upon 
Koi.  Abr.  him  the  execution  of  the  will,  and  fully  adminiilers  all  the  goods 
of  A>y  and  after  the  obligee  makes  the  fame  £).  his  executor,  and 
dies ;  and  the  queilion  was,  Whether  this  wad  a  releafe  or  ex- 
tinguiQimeut  of  the  obligation  as  to  B,  ?  and  adjudged  to  be  no 
releafe,  becaufe  he  had  it  in  another's  right. 

Debt  upon  bond  by  the  plaintiff  as  executor  of  the  obligee ;  the 
defendant  pleaded  that  the  obligee  made  the  defendant  executor 
during  the  minority  of  the  plaintiff,  and  that  the  plaintiff  became 
executor  at  his  age  of  feventeen:  the  plaintiff  demurred.— 
Per  cur, — This  cannot  be  a  fufpcnfion  of  the  a£lion,  becaufe  the 
defendant  was  only 'executor  in  truft  for  the  plaintiff  during  his 
minority. 

If  A.  and  B.  be  jointly  and  feverally  bound  to  C,  and  A.  make 
C  his  executor,  or  (as  the  cafe  was)  make  D,  his  executor,  who 
makes  C  his  executor  ;  in  this  cafe,  if  C.  has  not  receired  fatif- 
fadlion  of  the  affets  of  A,  he  may  fue  B.y  for  being  jointly  and 
feverally  bound,  he  may  fue  which  of  them  he  pleafes. 

If  an  obligor  adminiilers  to  the  obligee,  and  makes  his  executor, 
and  dies,  the  creditor  of  the  obligee  may  well  bring  an  zGtioa 
againft  him. 

If  the  obligee  makes  the  obligor  his  executor,  this  is  a  releafe 
in  law,  in  regard  it  is  the  proper  a£l  of  the  obligee,  who  thereby 
makes  the  executor  the  only  perfon  capable  to  receive  and 
pay;  {fff. 

But,  if  the  obligee  dies  inteftate,  and  adminiftration  of  the 
goods  of  the  obligee  is  by  the  ordinary  granted  to  the  obligor, 


Cro.  Car. 

fon.  34$. 
Lol.  Abr. 

934- 

Dorcbefter 

▼•  Webb. 


LA.  RaynK 
605. 

Ctwethir. 
Philipf. 


s  I*eT.  73. 
Cock  ▼. 
Cxofs. 


Sid.  79. 


t  Co.  i-je. 
Satk.  306. 


a  Co.  13S. 

Lcoo.  90 


{h)  But,  if    this  does  not  {b)  extinguiOi  the  debt,  for  he  comes  into  the  ad- 
.an  admini-    miniftration  by  the  z6t  of  laWj  whereas  the  other  is  the  z€t  of  the 

nrator,  hav-   _».__*-- 

pays  a  debt  of  the  ioteftate  to  the  value  of  the  bond  out  of  his  own  money,  this  will  amount  to  a  le- 
^fc.    Salk.  306. 

Plow.  264.       If  the  debtee  makes  the  debtor  and  another  co-executors,  and 
LcoD.  320.   pjjc  q[  jj^gjjj  makes  his  executor,  and  dies,  the  funriving  co- 
executor 
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CKectttor  (ball  not  have  an  a£lion  to  recover  the  debt  againft  tbc 
executor  of  the  debtor,  becaufe  the  debt  was  once  extin£t ;  for  it 
could  not  be  brought  but  in  the  names  of  both  the  co-executors, 
not^i^ithftanding  one  alone  adminiftered ;  and  it  could  not  be 
brought  in  bothi  their  names,  becaufe  the  debtor  could  not  fue 
himfelf. 

If  the  obligee  makes  the  obligor  and  others  his  executors,  and  Salk.  30ft 
the  obligor  refufes,  but  the  othera  adminifter,  and  the  obligor  f''*'^^^ 
dies  firft,  yet  the  debt  is  releafed,  for  the  obligor  notwithftanding 
the  refufal  might  have  come  in  and  adminiftered,  and  the  probate 
by  the  others  was  for  his  benefit. 

It  is  faid  by  Ch.  Juft.  HoU,  that  a  creditor  making  his  debtor  s^^*  304* 
executor  does  not  operate  as  a  legacy,  or  amount  to  a  bequeft  to  J^^'  q^^ 
him  of  the  fum  due,  but  to  a  payment  and  releafe ;  the  meaning  373. 
•whereof  is,  that  fuch  executor  having  aflets  fufBcient  to  pay  the  ^^'  ^[?'' 
debts  and  legacies  of  the  teftator,  is  difcharged  of  the  debt  due  ^^q.  ^han, 
from  himfelf,  as  he  by  law  is  entitled  to  all  the  refidue  of  the  Ca.  %^%. 
teftator's  perfonal  eftate  after  payment  of  debts  and  legacies.  But  *"**  ^*.**^« 
it  hath  been  adjudged,  that  in  cafe  of  a  deficiency  of  aflets  either  Browne"*  ^* 
for  the  payment  of  debts  or  legacies,  fuch  debt  is  to  be  deemed  which  vufr 
aflets,  and  the  executor  accountable  therewith  as  fo  much  of  the  gylL?"!! 
teftator's  perfonal  eftate.     '  "  p.  ,2. 

tA  teftator  bequeathed  to  his  brother  500/.  and  the  like  fum  Cawy  ▼. 
to  his  nephew,  and  appointed  them  his  executors.  The  brother  .  jjlj  c?^ 
iRras  indebted  to  the  teftator  7000/.,  and  the  nephew  was  indebted  Kep'ii*. 
to  him  1000/.  at  the  time  of  his  deceafe.  A  bill  being  filed  by 
the  next  of  kin,  praying  an  account  of  the  perfonal  eftate  of  the 
teftator,  and  particularly  of  the  fums  in  which  the  executors  were 
indebted  to  him,  and  payment  of  the  fame  to  the  plaintiffs ;  it 
was  contended  on  behalf  of  the  defendants,  that  the  appointment 
of  the  brother  and  nephew  executors  was  an  extinguiihment  of 
the  debt :  that  this  was  clearly  fo  at  law ;  and  that  there  is  no 
cafe,  in  equity,  where  it  has  been  holden  otherwife,  except  where 
there  has  been  a  dire£t  gift  of  the  refidue:  as  in  the  cafe  of 
Srowny.  Selwin^  ca.  temp.  Talb.  240. ;  and  even  there,  Lord  Talbot 
fpoke  of  it  as  an  undecided  point :  but  that  thei^  was  no  cafe 
where  it  had  not  been  holden  an  extinguiihment  againft  the  next 
of  kin.  But  Lord  Thurlowe  faid,  he  thought  it  had  been  a  fettled 
point  in  a  court  of  equity,  that  the  appointment  of  the  debtor 
executor,  was  no  more  than  parting  with  the  a£lion ;  and  declared 
it  a  truft  for  the  next  of  kin.] 

If  an  infant  at  the  age  of  feventeen  make  his  debtor  executor,  Co.  Ue. 
this  in  law  is  a  releafe  \  for  as  the  law  gives  him  power  to  make  ^^4* 
an  executor,   it   gives  his  executor  the  fame  advantages  with 
others. 

If  a  feme  obligee  marry  the  obligor,  or  one  of  the  obligors ;  8Co.i}5. 
or,  if  there  be  two  feme  obligees,  and  one  of  them  marry  the  ^^'^^*^^i^ 
obligor ;  thefe  are  releafes  in  law. 

But,  if  a  woman,  executrix  of  the  obligee,  take  the  debtor  to  %  Co.  135. 
)iu(bandj  this  i$  no  r^eafe  in  law,  becaufe  (he  hath  the  debt  in  ^  ^^^J:^^ 

another  ^~*  ^^- 
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II4*  anodbef  nght  \  and  If  this  amounted  to  a  releafe  in  lav^  k  vod{ 

fodwd  rfit    ^  *  devqftavit^  which  is  a  wrong  the  law  will  not  fufier. 

it  was  fafpended  bot  not  eztingui&ed,  for  that  after  the  hu(baQd*s  death  an  action  would  lie  i^inBt  Hi 
CxecttCor.    MooTy  236.  pi.  368.    Lton.  310. 

sRoii.  Al*.      If  A*  and  S.  are  bound  in  an  obligation  jointly  and  feyera%  to 

Hob.  10.      ^'*  ^"^  ^*  makes  D.  the  wife  of  A.  his  executrix,  and  dies,  act 

Moor,  855.   D.  admini((ers,  and  after  A.  (be  hu(band  of  i>«  makes  D.  Ui 

^m'        executrix,  and  dies,  leaving  fufficient  aflets  to  pay  the  debt,  and 

^^'     after  D.  dies,  and  E.  takes  adminiftration  of  the  goods  of  C.  Ac 

obligee  not  adminiftered,  yet  he  can  have  no  a£lion  upon  the  ob> 

ligation  againft  B,  the  other  obligor,  becaufe  that  when  die 

oUigor  made  the  executrix  of  the  obligee  his  executrix,  and  left 

ajQets>  the  debt  was  prefently  fatisfied  by  way  of  retainer,  and  thca 

by  confequence  no  new  a&ion  could  be  had  for  the  debt* 

Co.  Lit.  By  an  intermarriage  all  contrads  between  the  hufband  and 

SCo.  116.    ^^^  ^^^  debts  due  in  prafenti  or  in  futuro^  or  upon  a  contingencf 

Djer^  140*.    which  may  become  due  during  the  coverture,  are  releafed  and 

extind,  becaufe  the  hufband  and  wife  make  but  one  perfoo  in 

law  (  and  it  is  holden  by  Juft.  Gould^  that  if  there  was  an  exprcfi 

agreement  that  they  ihould  not  be  releafed  by  the  intersf^iriagef 

it  would  be  void,  as  inconfident  with  the  ftate  of  matrimony. 

Jlob.  fti^.        But  it  is  the  better  opinion,  and  founded  on  a  great  variety  of 

^7*  cafes,  that  promifes,  covenants,  and  agreements  for   the  per- 

Nof,  s6«*     formanpe  of  a  thing  which  is  not  to  happen  during  the  cover^ife, 

Cro.  jac.     as  payment  of  money  after  the  huiband's  deceafe,  are  not  releafed 

IIL;.,,.     by  the  marruge. 

Roll.  Rep.  343.  a  Roll.  -Abr.  407.  Godb.  271.  a  RolU  Rep.  x6a.  lit.  Rep.  %%•  Hed.  nx 
a  Sid.  58. 

Ld.  Raym.  Alfo,  it  hath  been  adjudged  by  two  judges  againft  Hdty  Ch.  Jo/L 
^5*  that  where  A.  entered  into  a  bond  to  his  intended  wife,  conditioned 

Comb.  242.  ^o  \t>V9^  her  at  his  death  1000/.  if  fhe  furvived  him,  that  fudi 
LiU.  Ent.  bond  was  not  releafed  by  the  marriage,  as  nothing  would  be  doe 
I'lk.  during  the  coverture,  and  as  it  would  be  contrary  to  the  exprefs 

Holt,  309'.  agreement  of  the  parties.  But  the  Ch.  J.  infifted  ftrenuoufly, 
^.  12*  that  a  bond  differed  from  a  promife  or  covenant,  being  debitum  m 
^1?*"^'  ^^*  prafenti^  though  folvendum  in  futuro :  and  that  the  rule  of  hw 
Fr^m.  5x2.  could  not  be  controlled  by  the  intention  of  the  parties. 

pL  687.  515.  pi*  69 X.     12  Mod.  288.    Gage  y.  Adon. 

aVent.a9o.  Alfo,  where  a  man  entered  into  a  bond  to  his  intended  wife, 
Preced  conditioned  to  leave  her  looo/.  and  the  huCband  mortgaged  bb 
Chan. 237.  eftate  and  died,  not  leaving  perfonal  aflets  to  difcharge  the  bond} 
fit  is  now  it  was  decreed  in  equity,  that  admitting  the  bond  void  at  bw,  jtt 
fu"h  a'tond  *^  cught  to  be  made  good  in  equity,  and  that  flic  ought  to  redeem 
may  be  en-   and  hold  the  land  till  flic  was  fatisfied  her  debt. 

forced  at  law  againft  the  heirs  of  the  buibaod.  Milbourxie  v.  Ewart,  5  Term  Rep.  }8i.  .and  Hi^cia 
itm,  Foord  ▼.  Foord,  there  cited.] 

Casael  ▼.  The  feme  gave  a  bond  to  her  intended  hufl>and,  that  in  cafe  of 
2  K  War.    ^^^^  marriage  ihe  would  convey  her  lands  to  him  in  fee :  tbef 

2^3*,       *  maniedi 


« 

carried  ;  Ae  wife  died  without  iflue,  and  then  the  huftand  died  : 
ft  was  adjudged,  that  the  bond,  though  void  in  law,  yet  was  good 
evidence  of  the  agreement  in  equity  j  and  the  heir  of  the  hufband 
fh9uld  compel  a  fpecifick  performance  again  (I  the  heir  of  the 


wife. 


[d)  Rdcafes  of  Lands  and  Heredilamtnts  how  they 

,   enure  :    And  herein, 


R 


I.  Of  Rcleafes  that  enure  by  way  of  Mitter  U  EftaU. 

!Eleafes,  fays  my  Lord  Cohe^  may  enure  four  manner  of  ways  5  Co.  Lit  195: 
I.  By  way  of  mitter  le  eflate.     2.  By  wa^  of  enlargement  or  **'  *73'  ^ 
creation  of  eftate;    upon  both  which  a  rent  may  be  rcfcrved. 
3.   By  way  of  rhitter  le  droit.      4.  By  way  of  cxtinguifliment ; 
ipon  which  two  laft  no  rent  can  be  referved. 

When  two  or  more  become  fcifed  of  the  fame  eftate  by  a  joint  C0.Ut.a7j; 
title,  as  by  a  coYitraft  of  defcent  as  joint-tenants  or  coparceners,  ^' 
and  one  of  them  releafes  to  the  other  his  or  her  claim,  right,  and 
J>retenfions,  ftich  teleafe  is  faid  to  enure  by  way  of  mitter  It 
iftaie. 

For  if  there  be  two  joint-tenants,  and  one 'of  them  releafe  to  Co.LItajj; 
the  other,  the  releafee  is  in  by  the  original  coAveyance ;  and  fuch  ^\  n  t  'f 
teleafe  is  no  alienation,  not  doth  it  make  {a)  a  degree  [b) ;  nor  there  ate  * 
can  this  be  any  injury  to  a  ftranger^s  practpe^  for  he  may  bring  it  thwe joint- 
againft  them  all,  and  if  any  of  them  difclaim,  the  reft  muft  defend  JoJ.*^2b^ 
for  the  whole,  or  lofe  their  intereft.  to  uiother 

of  theiDy  fuch  releafe  makes  t  degree.    Co.  Lit.  27^.  b.    Wioch,  3*  *So  does  Uie  rclcafc  of  one 

topucener  to  another*    CcvLit.ajs*  b*    {h)  Booth,  33. 

And  herein  it  is  to  be  obfertcd,  that  joint-tenants  can  only  regu-  ^^*'titie 
lariy  pafs  their  eftates  by  releafe ;  and  that  by  reafon  of  the  privity  ^^^^^ 
whu:h  muft  necefTarily  be  in  releafes  which  enure  by  way  of  witter 
U  eftate^  a  fee-fimple  pafles  without  the  word  heirs. 

But,  if  there  be  two  tenants  in  common,  they  cannot  releafe  to  ^*  title 
each  other,  but  they  muft  pafs  their  eftate  by  feoffment,  ^c.  be-  tenants  and 
caafe  this  eftate  being  eftablifiied  by  different  notorieties,  each  Tenants^ 
having  paffed  by  diftin£t  liveries,  they  muft  pafs  to  each  other  by  a  Com»oa. 
diftinguifiiing  livery,  elfe  it  cannot  be  known  in  whom  fuch  parts 
are  as  formerly  had  paiTed  by  a  diftindt  livery. 

As  to  coparceners,  they  having  in  refpedt  of  the  defcending  yy*  dtle 
line  diftindk  eftates,  they  may  pafs  the  fame  by  feoffment,  i^c.  Copwcioerf, 
or  may  releafe  to  each  other,  and  fliall  join  in  an  aflife,  as  each  is 
feifed  per  my  isf  per  tout. 

If  there  are  two  coparceners,  and  the  one  enters  in  the  name  of  »'  E.  3.  */. 
lK)th,  and  the  other  releafes  to  him,  this  countervails  entry  and  j^^^^^^  *g^ 
feoflPment,  and  is  good  caufe  of  voucher ;  but  where  one  enters  in  %  FolU  Abr» 
his  own  name  only,  and  claims  to  him  alone,  and  the  other  re-  403< 
leafes  to  him,  this  is  only  an  extinguifhment  of  the  right,  and  no 
making  of  the  eftate* 

VOL.V.  Yy  If 


6po  Heleefe. 

Co  Laf.  173.  If  there  be  two  parceners  of  a  rent,  and  one  of  them  ttiarry  f)it 
b.  Raym.  tcrtenant,  and  the  other  releafe  to  her,  this  (haU  enure  by  way  rf 
413.  citod«    ^/^y^^  ^  5/?jf^,  and  yet  the  rent  was  fufpended  at  the  time  of  dK 

releafe :  but  if  (he  had  releafed  to  die  hulband,  it  would  loot 

enured  by  way  of  extinguilhment. 
t  Roll.  Abr.      One  joint-tenant  of  a  reverfion  depending  on  a  leafe  for  life  msj 

Ley  167.     ^^^^f^  ^^  ^^^  o^^^  9  b^N  ^f  ^be  rent  be  arrear,  the  one  cannot  I^ 

leafe  his  intered  in  the  arrearages  to  the  other, 
ft  RoU.  Abr.      If  jt^  feme  fole  and  J3.  are  jointenants  for  life^  and  A.  takes  C 
%%u.  Rep.  ^^  hufbandy  and  after  A.  and  C.  levy  a  fine  to  ^.  by  which  tkf 
398. 48$.  '  grant  the  land  tb  B.  &  quicauid  habent^  &c«  and  his  affigns,  im 
EoAace  ?•     warranty,  and  after  B.  diesi  kving  A.^  yet  the  leflbr  may  enter  lOtD 
cawen.       ^^  whole,  and  tlicre  (hall  not  be  any  occupant  of  an?  part,  b^ 
caufe  this  fine  enures  as  a  releafe,  not  by  mttter  U  tpaU^  bit  by 
way  of  extinguifhmcnt. 
Wn«h,  3.        If  one  joint  copyholder  releafe  to  his  companion ;  this  is  gooi 
Frtt^I'       without  lurrender  or  admittance,  for  the  fiiil  admittance  was  of 
them  and  erery  of  them,  and  the  ability  to  releafe  was  from  Ac 
firft  conveyance  and  admittance. 
Wmcli,  3*        If  land  be  given  to  two  upon  condition  that  they  (hall  Qot 
alien^  and  one  of  them  releafe  to  the  other>  this  is  no  breach  rf 
their  condition. 
Vaugh.  4$.       If  two  joint-tenants  in  fee  let  the  land  for  life,  referving  a  rest 
to  them  and  their  heirs ;  if  one  releafe  to  the  other  and  hishdis 
this  releafe  4s  good,  and  he  only,  to  whom  it  was  made,  (hal 
have  die  rent  of  tenant  for  life,  and  a  writ  of  wafte  witfaoat  at- 
tornment to  fuch  releafe,  for  the  privity  which  was  once  bctwcea 
the  tenant  for  life  and  them  in  the  reverfion. 
4  Jon.  1 36.       A.  and  B,  jdint^teuants  for  their  lives,  reniainder  to  the  GiA  fo^ 
StlrTfon  n*  ^f  A.  in  tail,  and  fo  to  the  fecond,  fafr.  remainder  to  the  right 
Bei(cy.         heirs  of  &    Before  any  iiTue  had  A.  releafes  to  B.  and  his  hcbsi 
v«nt.  345.    and  after  hnth  iflue  a  fon ;  and  the  qaeftion  was,  If  by  this  ^^ 
fayj^t  wli     '^^''^  before  the  birth  of  a  fon  the  contingent  remainders  ^wic 
adjudged       deftroyed  ?  And  though  it  was  urged  that  this  uniting  of  the 
that  the       eftatc  foT  life  with  the  remainder  in  fee,  being  by  conveyance  and 
remarn^     aft  fubfequent  to  the  limitation  of  the  contingent  rcmainden, 
were  de.       and  before  they  came  in  being  had  deftroyed  them }  yet  it  wis 
diroyed.—     adjudged  by  three  judges  againft*  DMtn^  that  diefe  contiflgat 
Ipcame  on     remainders  were  not  deftroyed,  for  that  to  fomc  purpofes  the 
Contingent    wholc  fee  was  executed  in  B.  immediately  upon  the  firft  coo* 
^d^Sr'"^"*'  veyance,  and  this  rdeafc  of  A.  gave  him  no  greater  eftatc  norm 
aS9>  *«•  ••  *"y  other  degree  than  he  had  before,  for  after  fuch  releafe  he  is 
in  of  the  whole  eftate  by  the  lefibr,  as  he  was  beforCi  and  as  kl 
would  have  been  had  it  come  to  him  by  furvivorftiip. 

2.  Releafes  by  way  of  Miner  k  Droit  how  they  enotc. 

Co.Lit.  27f,      Releafes  are  faid  to  enure  by  way  of  miner  le  droit  where  i 

^^^'  perfon  is  difleifed,  and  he  releafes  to  the  difieifee,  his  heir  « 

feoffee,  who  being  in  pofliflion  are  therefore  capable  of  takiog* 

releafe  of  the  right,  .. 


Hefrafl^.  691 

If  there  l)e  two  ^ilcifors  and  the  dlflHfee  releafe  to  one  of  tH.  fcO* 
them,  he  (hall  hold  out  his  companion,  becaufe  the  difleifor  comes  ^^^ 
in  by  no  lawful  or  eftabliflied  a£k  of  notoriety,  which  ought  to 
be  defeated  before  the  manner  of  poflefling  can  be  altered ;  and 
therefore  though  he  pdiefled  a$  a  joiiit-renank  before  the  releafct    ' 
yet,  after  the  releafe^  he  (halt  ouft  his  companion,  bccau£e  he  was 
pofleiTed  of  the  whole  before  by  wrong*  and  now  being  pofleiTed 
by  right,  it  follows,  that  the  poflei&on  of  the  other  wrong-doer  is 
no  pofTeflion  at  all. 

But,  if  a  difleiibr  had  enfcofied  two,  the  releafe  of  the  dilTeifee  Co.Ut%7^. 
to  one  (hould  enure  to  both  {a),  becaufe  coming  in  by  the  kgal  *- 
notoriety  of  a  feoffment,  that  muft  be  defeated  by  an  aft  of  ^^^^^^ 
equal  notoiiety  before  the  title  can  be  altered,  becaufe  the  feoff-  b  by  t!d^ 
ment  mud  (land  good  as  an  aA  that  gives  warning  to  all  perfons  *^  ^'^  pre« 
in  whom  the  freehold  fubfitts,  till  by  fomc  aft  of  equal  folemnity  ^^^. 
it  appears  that  the  freehold  is  ia  anwier,  raoty^whkk 

So,  where  a  difleifor  makes  a  leafis  for  life^  the  fcmaiiider  ia  ^*  Ut«  - 
fee,  and  the  difleifee  releafes  to  the  tenant  for  Hfe^  or  to  the  re*  *74-s« 
matnder-man ;  this  enures  to  them  both,  becaole  coming  in  by  a 
known  conveyance,  it  cannot  be  alteitd  unle&  it  were  ddeafied  by 
an  ad  of  equal  notoriety. 

If  a  difleiCor  makes  a  leaie  for  life,  and  the  difleifee  rekafes  to  Co^Ut  syi* 
tenant  for  life,  this  fliall  net  eaure  to  him  in  lererfion^  becau& 
the  releafe  cannot  alter  the  eftate  that  pafied  by  the  feoAnent 
without  fome  ad  that  deftroys  the  feoffment. 

So,  if  there  be  two  difleiibrs,  and  they  nMdce  a  leafe  for  life,  C0.L1t.s76. 
and  the  difleifee  releafe  to  tenant  for  Im,  this  fliaU  enure  to 
them  all. 

If  there  be  tenant  for  life,  the  remainder  ia  £ee,  and  tenant  O^Utsye*. 
for  life  be  difleifed  by  two,  and  he  releafe  to  one  of  Aem,  he 
Ihall  not  hold  out  his  companion.    So,  if  the  remainder*maa 
had  releafed  to  one  of  the  difleifors^  he  (hould  not  bold  out  his 
companion. 

But,  if  tenant  for  life  and  he  in  remainder  jdia  in  a  releafe  to  Cs.Ii(.s|fj 
mie  di(rei(br,  he  fliall  hold  out  his  companion,  becaufe  when  the 
pofle(Eon  is  notorioufly  in  them  both*  each  of  them  aire  capaUe  of 
a  releafe,  and  when  one  has  obtained  a  rekafe^  it  makes  his 
poflfcflioflf  rightful,  and  his  holding  out  his  companion  makes  it 
immediately  notorious  that  the  eftate  is  in  him  alone. 

So  alfo,  u  the  diifeifors  make  a  leafe  for  years,  and  the  did^ifee  CmUtijS/ 
releafes  to  one  of  them,  this  (hall  enure  to  them  both,  becaufe  he 
cannot  make  it  notorious  that  the  eftate  is  in  him  alone^  becaufe 
he  cannot  hold  out  his  companion  during  the  continuance  of  the 
leafe  for  years. 

So,  if  two  joint-tenants  are  difleifed  by  two,  and  one  releafe$  to  C0.Lit.s76i 
one  of  them,  he  fliall  not  hold  out  his  companion^  becaufe  he 
cannot  hold  him  out  of  the  whole,  becaufe  he  has  not  the  whole 
rightf  and  fo  there  can  be  no  aA  of  notoriety  whereby  the  eftate 
may  appear  to  be  in  one  difleifor. 

Ty  a  II 


^9^  IReleaft* 

C0.L1t.277.      If  the  kbg**  tenant  for  life  be  diffcifcd  by  two,  and  he  rctefc 
rot  any*rich  *^  ^"^  ^^  thcm,  this  enures  to  bothj  becaufe  he  can  ohlj  be 


f  ( !  Mon  lA     difleifed  of  an  eftate  for  life  fince  the  reverfion  in  the  king  caosot 


*'     ^•T    .    bedivefted*. 

f'r  .■'  a  or  D. 

In  276.  a.  it  IS  laid,  if  the  kliif  *fl  tenant  £br  life  be  diflOnfed  by  two,  and  he  rdeafe  to  one  of  tksi 

he  Aall  hold  out  hit  coaapaiiion,  for  the  difleiibr  gained  bot  the  efttie  for  life. 

C0.L1t.ft76.  If  there  be  tenant  for  life,  remainder  in  fee,  and  thejbedit 
feifed.  tenant  for  life  cannot  releafe  to  him  in  remainder,  becaoii! 
the  naked  right  cannot^be  transferred. 

C*.Ut.  176.      If  the  heir  of  the  diffeifor  be  diffeifed,  and  the  diffeifcc  idafc 

«Co.  152.  |.Q  fm^jj  diffcifof,  and  after  the  heir  recover  againft  fuch  diflafa* 
the  right  of  propriety  goes  along  with  it,  becaufe,  when  thcte 
recovers,  he  defeats  me  pofleflion  of  the  difleifor  as  if  it  bad  ncKf 
been,  fo  that  the  difleifor  can  never  recover  in  anya£tion;forio 
,  the  writ  of  right  he  muft  lay  the  pofleflion  in  himfelf  or  fomcof 
his  anceflors ;  and  this  he  cannot  do  in  this  cafe,  for  here  tkie 
never  was  any  pofleflion  in  him  but  what  was  totally  defeated  asd 
deftroyed ;  and  he  cannot  recover  by  the  old  pofleilioQ  of  the 
difleifee,  for  that  was  turned  into  a  naked  right,  which  coald  tti 
be  transferred  but  to  a  true  and  real  poflfefliDn  i  and  here  bdif 
no  poflfefiion  but  fuch  as  ftands  defeated,  it  is  the  conveTaoce  of  2 
naked  right,  which  the  law  will  not  allow. 

eo.LIt.»77.      If  the  heir  of  the  diflfeifor  be  difieifed,  and  the  difleifee  lekaft 

to  the  difleifor  upon  condition,  and  the  condition  be  brokeO}  tm 

revefts  the  naked  right  in  the  difleifee,  becaufe  when  the  cooditka 

is  broken  the  releafe  is  as  if  it  had  never  been,  and  therefore  tbc 

'  difleifee  may  recover  by  virtue  of  his  ancient  feifin. 

C«.Lit.  276.  If  two  men  gain  an  advowfon  by  ufurpation,  and  the  rigb 
.  patron  releafes  to  one  of  them,  he  (hall  not  hold  out  his  com- 
panion, but  it  fliall  enure  to  them,  for  their  clerk  came  in  by  ^ 
miflion  and  inftitution,  which  are  judicial  and  notorioos  ads* 

3.  Releafes  that  enure  by  way  of  Extinguafliment. 

C^Lit.179.      In  fome  cafes  where  the  releafee  cannot  have  the  thing  rdcaW 

b.  2»o.      |jy  ^^y  Qf  f,ji^gr  It  droits  &c.  yet  the  releafe  fliall  enure  by  wafoj 

extinguifliment  againft  all  manner  of  perfons  :  as,  when  the  Jon 

releafes  his  feignory  to  his  tenant  of  the  land,  or,  when  cfae 

grantee  of  a  rent-charge  or  common  releafes  to  the  tenant  Aw 

fuch  releafes  abfolutely  extinguifli  the  rent,  is^c.  although  die  !► 

leafee  be  only  tenant  for  life. 

Lit.  het*     '    If  a  leafe  be  made  to  one  for  life,  referving  rent  to  the  la* 

456-  and  his  heirs ;  if  the  Icflee  be  diflcifed,  and  after  the  Icflbr  rek^ 

to  the  leflfee  and  his  heirs  all  his  right  in  the  land,  and  ^^ 

leflee  enter;  in  this  cafe,  the  rent  is  extin£l^  but  the  right  of  tflf 

reverfion  doth  not  pafs*  . 

Lit.  Tea.  If  there  be  lord  and  tenant,  and  the  tenant  be  difleifed,  and  tbc 

454-  lord  releafe  to  the  difleifee  aU  the  right  which  he  has  to  the 

feignory  o^  ia  the  land^  thi^  r^fc  i»  good,  and  the  iAff^ 

.cstiiia.  ^ 
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But  yet,  if  the  tenant,  no^withftanding  be  id  difleHed,  puts  his  C0.Llt.268. 
leads  on  the  land,  and  the  lord  takes  them  for  rent  arrear,  the  J^'*^«^* 
Itfieifee   ihall  eompel  *  him  to  avow  on  him ;  and  if  the  lord  •  see  the 
lYOws  upon  the  diffeifor  as  his  tenant,  and  the  difleifee  reply  and  ft»t.»iH.S. 
hew  the  fpecial  matter  how  he  was  tenant  and  was  difleiied,  this  Lit?x68.^b' 
Ehall  abate  the  lord's  avowry  f.  f  For  the' 

diffeifee  is  tenant  to  bim  in  right  and  in  ltw« 

But,   if  the  tenant  be  difleifed,  and  the  lord  accept  rent  from  C0.Lit.26f. 
the  di0eifor,  and  then  the  lord  diftrain  his  beads  for  rent  in 
arrear,  he  may  compel  the  lord  to  avow  on  him^  and  the  lord 
pannot  traverfe  the  diiTeifor's  title,  having  once  admitted  it  by 
acceptance  of  the  rent  from  him. 

And  according  to  my  Lord  Coify  if  after  fuch  acceptance  the  Co.Lie.x6S* 
diflTeifee   (hould  put  in  his  beads,  and  the  lord  fhould  diilrain  ^' 
them,  the  difleifee  cannot  compel  the  lord  to  avow  on  him,  be-  ^,  JlLms  to' 
(aufe  it  was  his  own  laches  to  let  the  difleifor  continue  till  rent  the  con. 
was  due  and  accepted.  *"7»  *»«- 

*  cauie  when 

the  tenant  plead*  the  difTeifln  to  compel  the  lord  to  avQW  upon  him,  it  is  ftrange,  that  the  lord,  by  hit 
own  a€l  of  »cc«punc«y  ihould  maintain  his  avowry ,  ^nd  deftroy  tiie  feudal  contraft.  Ollb.  T^;;;,. 
64965.3 

So,  if  the  difleifor  dies  feifed,  the  heir  of  the  diffeifor  comes  in  Co.Lit.a(8, 
by  title,  and  then  the  diifeifee  cannot  compel  him  to  avow  upon 
him,  for  he  has  loft  the  right  of  pofleffion;  and  the  difleifee 
cannot  put  his  beads  on  the  ground,  and  therefore  cannot  compel 
|he  lord  to  avow  on  him,  and  therefore  the  lord  mud  take  the  hei^ 
who  has  fuch  right  of  pofleflion  to  be  his  rightful  tenant;  but  becaufe 
the  difleifee  may  enter  and  occupy  the  land  before  the  defcent  caft^ 
therefore  the  lord  may  releafe  to  him  and  difcharge  the  contra£i^ 
which  is  to  his  benefit,  and  is  dill  fo  far  fubfifting  that  he  may 
take  advantage  of  it. 

So,  where  donee  in  tail  releafes  to  the  diffeifor  all  his  rights  Co.Litft8o« 
yet  if  he  in  the  reverfion  releafes  to  him  afterwards^  it  diall 
txtinguifli  the  rent. 

There  is  a  divcrfity  between  a  feignory  and  a  bare  right  to  Co.Lit.«6S, 
land,  for  a  releafe  of^  a  bare  right  to  land  to  one  who  has  but  a 
bare  right,  is  void  \  but  a  releafe  of  a  feignory  to  him  who  ha« 
but  a  right,  is  good  to  extinguifh  the  feignory, 

But,  if  there  be  lord  and  tenant,  and  the  tenant  make  a  feoff-  Co.  Lie. 
ment  in  fee,  and  afterwards  the  lord  releafe  to  the  feoflFor;  this  ^ftVeO^ 
extinguiflies  nothing,  for  by  the  feoffment  the  relationfhip  be-  457, 
tween  the  lord  and  tenant  is  dedroyed,  and  the  feofibr  only  of 
neceffity  becomes  tenant;  in  the  avowry  till  the  lord  procures  hi^ 
arrears. 

If  a  feme  mefne  marries  her  tenant,  and  the  lord  releafes  to  Co.  L!«r 
the  feme,  the  feignory  is  extinfk ;  but,  if  he  releafes  to  the  huf-  **°* 
bs(nd,  both  the  feignory  and  mefnalty  are  extin£i. 

If  the  tenancy  be  given  to  the  lord  and  a  dranger,  and  the  Co.  Lit« 
heirs  of  the  dranger,  and.  the  lord  releafe  all  his  right  to  his  ^^^* 
companion ;  this  not  only  pafles  his  eflate  in  the  teaancyt  but 
dlb  extinguiflies  his  right  in  the  feign«ry« 

Y,3  M 
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Co*  Lit  If  lefte  for  yeart  be  oufted,  and  lie  in  die  reverfibn  JStkittif 

*7S*  juu}  the  leflee  lekafe  to  the  difleilfor,  the  dUkifee  may  ^ntex,  §ar 

the  term  for  years  is  extin£t  and  determined.   But,  were  it  in  the 
cafe  of  a  Icflee  for  life^  it  would  be  otherwife^  becaufe  the  ^i£- 
feifor  has  a  freehold  whereupon  the  releafe  of  tenant  for  Itfie  sny 
enure. 
Tm*  ^99.         Leflee  for  years  devifed  the  term  to  his  wife  for  Iife>  the  re- 
tMttp«r    maindcr  of  the  years  to  J.  S.  who  by  deed  rclcafcd  all  his  rigfar» 
intereft,  term  lor  years,  poflcflion,  and  demand  in  the  faid  land 
to  him  who  had  the  reverfion  in  fee ;  and  by  this,  it  was  held, 
that  the  pofieffion  was  extinguilhed  in  the  reverfion,  and  that  the 
rercrfioner  may  after  the  death  of  the  wife  well  enter. 
Moor»  56.        If  the  lord  relcafes  his  right  in  one  acre,  this  extkiguiflies  the 
pi.  161.       whole  fcignory. 

Dalf.  6e«  ft  ▼.  And.  13  5. 

Bto.  Re  So,  if  a  man  hat  a  rent-charge  out  of  twenty  acres,  and  he  re- 

^*^^        Icafes  all  his  right  in  one  acre,  this  extinguiOies  all  the  rent. 

C».Uti4B.  But  it  hath  been  held,  that  if  the  grantee  of  a  rent-charge  re- 
ar  *#Cro.  [cafcg  part  of  his  rent,  fuch  releafe  does  not  extinguilh  the  whole 
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rent. 
t)rer.  XS7.        If  the  lord  releafes  to  his  tenant  all  his  right  to  the  land  amd 
b.  pL  ft9.     {cigaovYt/aivoJlU  domniofuo  s  this  does  not  eztinguifli  the  tenure^ 

but  only  the  annual  fenrices. 

4.  Releafes  that  enure  by  way  of  Enlargement :  And  therein,  of  the 
modern  Manner  of  Conveyanc^g  by  Leafe  and  Releafe. 

C0.lit.ft73.  Releafes  ennre  by  way  of  enlargement  when  the  pofleffion  and 
''^  44*  inheritan<:e  ore  fefKurated  for  a  particular  time,  and  he  who  hath 
&7cr,  302!  ^^  reverfion  or  inheritance  releafeth  to  the  tenant  in  pofleffion  aB 
r«)  Mfer.  his  right  or  intereft  in  the  land.  Such  releafe  is  faid  to  enkige 
J^tT^tod  ^"  cftate,  and  to  be  equal  to  an  entry  and  feoffment,  and  t» 
Itaquai  10  amount  to  a  grant  and  attornment.  And  herein  the  law  requires 
UviTf.  privity  of  eftate,  that  the  rdeafor  have  a  right,  and  the  vckafee 
PrrfS69.  J'^^  n  ^^^  pofleffion  as  will  make  him  capable  of  taking  an 
^  ^'        eftate. 


Co»Lit«»3.  And  therefore  if  there  be  leflee  for  life  or  years  in  pofleffion, 
•  RokAbr.  die  kflbr  may  enlarge  their  eftates  by  releafe.  So,  if  they  affign 
^'*  or  grant  over,  the  eftate  or  intereft  of  grantee  or  afiignee  may  be 

enlarged  by  the  releafe  of  him  in  reverfion. 
H  ^35*      So,  if  there  be  a  leflee  for  life,  remainder  in  tail,  the  lemainder 
]^^^       in  fee;  he  in  remainder  in  fee  may  enlarge  the  eftate  of  dn 
»o7b  leflee  by  releafe  notwithftanding  the  mefne  remainder. 

Co^litapa.      But,  if  ul.  makes  a  leafe  for  life,  and  ItSct  for  life  makes  a 
letfe  for  yearsy  and  jt.  releafes  to  tUe  leflTee  for  years'  and  his 
heirs ;  this  is  void,  besaufe  diere  is  not  the  confent  of  tlie  tenant 
for  life,  who  is  immediate  toaat  to  the  rererfioner,  and  ought  to 
ittom  to  his  grants* 
€sXlt.s7e,      So,  if  a  man  leafes  fat  twenty  years,  md  the  Idkt  9SRgm  fer 
2^;  ^     ten  year^  a  itkafe  by  thr  tcfctfciicf  to  die  affigaee  is  void  fer 
*^,is»  wast 
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want  of  privity*  But  a  relcafe  to  the  leflee  13  good^  for  h^  hath 
die  pofleflion  notwithftanding  the  iiflignment ;  the  poiTeillon  of 
the  leflec  being  always  confidered  the  pofTcflion  of  the  leflbr^  and 
that  he  holds  as  his  bailiff. 

If  a  maa  makes  a  leafe  for  years»  the  remainder  for  life^  and  Co.Lk.a7^. 
afterwards  releafes  to  the  tenant  for  years ;  this  is  good^  becaufe 
the  ten^int  for  years  holds  of  the  reverConer^  and  pays  him  the 
fervices^  and  ought  to  attorn  to  his  grants^  and  not  he  in  the  re- 
mainder for  life;  and  therefore  where  tenant  for  years  accepts  a 
releafe  of  the  reverfion,  it  muft  in  confequence  be  good.  And  in 
this  cafe  a  releafe  to  him  in  the  remainder  for  life  would  ^be  good 
likewife^  becaufe  the  leflee  in  the  original  creation  took  the  eftate 
for  years,  fubjeft  to  fuch  remainder  for  life,  and  therefore 
there  needs  no  confent  from  the  leflee  for  years  to  enlarge  the 
eftate. 

If  tenant  by  the  curtefy  grants  over  his  eftate,  he  is  not  after-  Co.  Lit, 
wards  capable  of  taking  a  releafe,  for  his  eftate  is  created  merely  *73«.*> 
by  law,  and  he  remains  tenant  to  the  heir,  and  fubjedl  to  wafte, 
and  is  compellable  to  attorn  to  the  grants  of  the  revcrfioner; 
yet  is  he  not  capable  of  a  releafe.  because  he  has  no  notorious 
poflfeiEon  in  pais^  which  may  be  enlarged  hito  a  fee. 

But  the  grantee  of  tenant  in  dower,  or  by  the  curtefy,  is  xRoiLAbr. 
capable  of  taking  a  releafe,  becaufe  of  the  privity  and  notoriety  of  4^*'* 
poflei&on. 

If  a  feme  covert  be  tenant  for  life,  a  releafe  to  the  hufband  Co.  Lit. 
and  his  heirs  is  good,  for  there  is  both  privity  and  an  eftate  in  the  KcUwVia*. 
huft)and,  whereupon  the  releafe  may  fufficiently  enure  by  way  of  pi.  97J 
enlargement,  for  by  the  intermarriage  he  gains  a  freehold  in 
right  of  his  wife. 

If  an  infant  makes  a  leafe  for  life,  and  the  leCee  afligns  it  over  Co  Lie* 
to  another  with  warranty^  the  infant  at  full  age  brings  a  dttm  *73*  •-  ^  ' 
fmt  infra  atattm  againft  the  aflignee,  and  he  vouches  the  aflignor, 
who  enters  into  the  warranty,  the  demandant  cannot  releafe  in 
fee  fo  as  to  enlarge  the  eftate,  becaufe  the  vouchee  has  no 
poflefGon. 

But  he  who  aliens  pending  the  writ  may,  as  long  as  that  writ  Lit.  fea. 
is  pending,  accept  a  releafe  from  the  demandant*    So  may  a  J!jy. ^^^ 
vouchee  after  he  hath  entered  into  the  warranty,  for  though  they  ^l'^^  y^ 
be  not  tenants,  vet  the  law  and  the  parties  have  allowed  them  as  Hob.  33s. 
tenants  inter  fe  tor  that  fuit. 

If  a  man  makes  a  leafe  for  life,  the  remainder  for  life,  and  the  Co.  Lie. 
firft  feffee  dies,  a  releafe  to  him  in  the  remsunder,  and  to  his  *7o.  ^ 
heirs,  is  good  before  he  enters  to  enlarge  his  eftate,  becaufe  he 
hath  an  eftate  of  freehold  in  law  in  him^  which  may  be  enlarged 
by  releafe  before  entry. 

But  at  common  law^  a  releafe  to  a  lefice  for  jears  before  entry  Co.Lit.s7#» 
is  void :  yet  it  is  faid  by  my  Lord  Coke^  that  if  a  man  makes  a 
leafe  for  years,  the  remainder  for  years>  the  firft  leifee  enters,  a 
Teleafe  to  him  in  the  remainder  for  years  ia  good  to  enlarge  his 
eftate^ 

Ty  4  And 
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Co.  Lit.  And  if  a  Icafc  for  years  be  made  to  two,  albeit  the  leflbr  before 

•70-  fc-        they  enter  cannot  rcleafe  to  them  to  enlarge  their  cftate,  yet  oao 

of  them  may  before  entry  releafe  to  the  o£er. 
jTif  ^  If  an  {a)  advowfon  be  granted  for  years,  the  patronage  for 

felLd  rfa*°  y^^^^  *®  *"  ^^^  grantee,  and  he  may  accept  a  releafe  in  fee  of  ic 
sent  b  fee  patron.  But,  if  one,  two,  or  three  avoidances  are  granted,  tbe 
gmietitfor  patronage  is  npt  feparated,  nor  can  fuch  grantee  accept  of  are- 
•nkrg  *i^y  ^^^^^  *^  ^^^  ^^  ^^  patroH  in  fee  who  hath  the  inhciitanc?. 

xckaie.    43  A^.  S.     2  RolL  Abr.  4JOO. 

s  H.  (.  I.  If  A.  a  member  of  a  corporation,  difleife  B.  to  his  own  vk^ 
22* '^f"  or,  if  9  mayor  and  commonalty  difleife  -S,,  and  B.  in  the  firftcafc 
sRoi?Al»r*  tcleafe  to  the  mayor  and  commonalty,  or,  in  die  fecond,  to  a  pa- 
403*  ticubr  member  of  the  corporation ;  nothing  pafles  by  thefe  releafes, 

for  they  are  diilin£t  perfons,  and  claim  in  difierent  rights,  coa- 

fcquently,  there  is  no  privity. 
3'^'  '5-        If  a  man  fues  execution  upon  an  (b)  elegit  of  the  lands  of  his 
_,    '       '  debtor,  and  the  debtor  who  hath  the  inheritance  confirms  bis 
(it)  So,  of  I   el^ate,  he  may  afterwards  enlarge  it  by  a  releafe,  for  the  confinn- 
J"*"*  ^f      ation  hath  created  a  privity  between  them, 

()uac  or  fbple*    Co.  Lit.  270.  b« 

C0.tit.170.  A  releafe  by  a  leiTpr  to  his  lelTee  at  will,  having  entered  h; 
^60  ^*D  f^^^^  of  f"ch  leafc,  is  goo<}  in  refpe6k  of  the  privity  between  them, 
•69!  b.  pL*  *Dd  as  it  would  be  a  vain  thing  for  the  Icffor  to  make  Hvcry  and 
•o.  Owen,  feifin  to  one  already  in  poffcffiou  of  the  land  by  his  own  agree* 
sS,A9*S-P-  ment. 

an4  that  fuch 
leflce  fluU  have  «id. 

Cio.  Biit.  But,  if  tenant  at  will  makes  a  leafe  for  years,  and  the  lefce 

*'b  ^^  enters,  he  only  is  the  diflVifor,  and  a  releafe  or  confirmation  10 

"    *  the  tenant  at  will  afterwards  is  void,  becaufe  the  privity  is  deter- 
mined. 

Co.  Lit.  A  releafe  to  a  tenant  at  fufFerance|  as,  where  leflee  for  yean 

D^er  \z  ^^1^5  o^^^*  '^  ^o\d,  for  though  there  l>c  a  pbfl'cfliQn,  yet  there  is 

^.'19.  *  no  privity,  which  is  equally  requifitCf 

Cfo.  EUs.  2$8«     3  Leon.  15a.     Brownl.  »07.     Cro.  Jac.  17Q. 

^.  Lit.  If  one  enter  of  his  own  wroi^g  and  takes  the  profits,  his  words, 

»7  J.  a.         cc  ^Q  hoij  it  at  the  owner's  will,"  cannot  qualify  the  wrong,  for  he 

is  a  difleifor,  and  in  fi^ch  cafe  the  owner's  releafe  to  him  is  good; 

or,  if  the  owner  confented,  he  is  tenant  at  will,  and  in  fucfa  cafe 

fhe  releafe  is  likewife  good. 
(0  By  Sir  Thc  ancient  manner  of  conveyapcing  was  by  feoffment^  but  the 
FrancU  manner  of  making  livery  and  feifen  begetting  many  nice  queftiooSt 
•  Mod.  15*.  8^^^  troublefome,  which  put  lawyers  upon  new  devices,  and  in- 
%  Silk.  67S.  troduced  the  modern  manner  of  conveyancing  by  leafe  and  releafe* 
P'*  5'  This  method  h faid  to  have  been  firft  (r)  invented  in  KingCbarks 

798.  &f"«S*  ^^c  Firft's  reign,  and  has  its  validity  from  the  reafons  drawn  bom 
7  M«d.  74.    the  ftatute  of  ufes  *,  for,  by  the  bargain  and  fale  for  a  year,  the 

baf^ainee  by  force  of  the  ftatute  ^  in  pofleffion  without  cntrjt 

•  apd 
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and  when  the  bargainor  releafes  to  him  in  pofleffion,  the  leafe  U 
merged,  and  the  bargainee  hath  the  inheritance.     For,  as  at  com- 
mon law,  if  a  man  granted  a  leafe,  aiid  the  leiTee  entered,  this 
divided  the  eftate,  and  left  a  reverfion  in  him,  and  the  pofleffion 
in  the  leflce ;  but  ftill,  by  the  common  law,  the  leflee  {a)  before  («)  Lit 
entry  could  not  accept  of  a  releafe,  having  only  'hn  tnterejfe  ter^  Tca^iiL 
mint :  and  now  though  the  leflee  does  not  enter,  yet  the  ftatute  piqw!  413, 
veiling  the  eftate  or  ufe  in  him  for  a  year,  he  is  deemed  to  be  in 
the  a^ual  poflefiion,  and  fo  capable  of  a  releafe  as  much  as  a  leflee 
in  pofleflion  was  at  common  law.     But  yet  this  leflee  cannot  have 
trefpafs  till  an  a£iual  entry. 

LeflTee  for  years  cannot  make  a  leafe  for  years  within  the  ftatute  Lutw.  ^jo, 
of  ufes,  fo  as  by  this  means  to  give  the  pofleflion,  and  make  his  7  Mod.  73^ 
)eflee  capable  of  a  releafe  of  the  reverfion. 

In  ejeftment  upon  a  fpecial  verdi£t  the  only  queftion  was.  Mod.  162. 
whether  a  leafe  for  a  year  upon  no  other  confideration  tlian  re-  *  vcnt  *'f?.* 
ferving  a  pepper-corn,  if  it  be  demanded,  could  operate  as  a  bar-  Barker  v,  * 
gain  and  (ale,  and  fo  make  the  leflee  capable  of  a  releafe  ?     And  ^^«te# 
refolved  that  it  fhould,  the  refervation  making  a  fufiicient  con- 
fideration to  raifc  an  ufe  in  the  ffsime  manner  as  a  bargain  and  fale 
does. 

A  releafe  to  cejlui  que  ufe  is  good  \  fo,  to  zceftui  que  trujly  who  Codb.  299. 
bein?  in  poflfcflion,  may  at  leaft  be  ^onfuicrcd  as  tenant  at  will,       ^•'**-  ♦9*- 

5.  What  Eftate  or  Intcreft  paflcs  by  the  Releafe :  And  therein^  of 
the  Words  requifite  to  an  Enlargement. 

Releafes,  l}kc  other  conveyances^  regularly  require  words  of  in-  Lit.  ftSt. 
Iieritance ;  fo  that  if  the  leflbr  releafe  to  his  leflic  for  years,  with-  ^^\  ^\ 
out  faying  to  him  and  his  heirs,  fuch  leflee  hath  only  an  eftate  jenk.  200. ' 

for  his  life,  Jon-  3»8*   Cro.  Car.  335. 

So,  if  a  releafe  be  made  to  tenant  by  ftatute  ftaple  or  merchant  ^o.  Uc. 
or  elegit^  by  him  in  the  reverfion  of  all  his  right  in  the  land  j  by  ^y^^    , 
this  a  freehold  paflcs  for  the  life  of  the  releafee,  it  being  the 
greateft  eftate  that  can  pafs  without  apt  words  of  inheritance. 

If  a  leflbr  releafe  to  his  Icflfee  pur  auter  vie,  he  gives  him  an  Co.  Lit. 
eftate  for  his  own  life.  *75-  *>• 

A  chauntry  prieft  incorporate  took  a  leafe  to  him  and  his  fuc-  Comp.  i». 
ceflbrs  for  100  years,  and  afterwards  took  a  releafe  from  the  leflTor  ^""*^'  373» 
to  him  and  his  fucceflbrs ;  and  it  was  adjudged,  that  by  the  releafe 
)ie  had  but  «in  eftate  for  life,  for  he  had. the  leafe  at  firft  in  his 
natural  capacity,  for  that  it  could  not  go  in  fuccefllon ;  and  the 
ixrords  hisjucceffors  could  not  give  him  an  eftate  of  inheritance  in 
the  fame  capacity  he  had  the  leafe,  for  want  of  the  words  his  heirs. 

But,  if  the  lord  releafes  all  his  right  to  the  tenant,  the  feignory  co^  Lit.  9. 
is  extind  without  the  word  heirs  ;  for  this  inftrument  is  to  dif-  CokeR.oa 
charge  the  eftate  of  the  tenant,  and  therefore  has  a  neceflary  re-  ^''**''  7» 
|ation  to  the  eftate  which  the  lord  at  firft  created,  and,  confe- 
quently,  it  refers  to  thofe  words  that  in  the  original  of  the  eftate 
cave  him  a  fee-fimple. 

S0| 
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Sdnfe. 

hf  way  of  miner  U  efiaU^  die 

a^  vlieic  there  axe  two  coparcencn, 

»  the  odftcr^  this  gives  a  fee  withoat 

X  hiA  a  aeoeflary  relation  to  the  eftan 


jaiat-teaants,  and  one  tdcafis  to  tfie 
■t  die  word  Aixr/,  becaofe  it  reCeis  to 
Acf  joistlf  took  and  are  poflfafled  of  by 
Bat  tenants  in  common  have  di 
:  tbe  eftates  of  each  other  widKM 

\  hofon  and  feme,  and  a  ftzanger  in  feej  a 
die  (^)  baiOD ;  this  gifcs  him  the  fee  vil 

IHdKaBOC* 

A  sckw  faf  oae  of  a  hoie  i^ht  for  a  day  or  an  hovr  is  as 
>f  X  was  ande  so  the  odier  and  his  heirs^  for  the  dificilce 
of  his  eftate  in  the  right,  becaufe  he  has  no  li^ 
it  that  whereof  he  was  feifed,  therefore  he  ow 
la  diat,  or  none  at  alL 


^tftk-. 


!•. 


r;  ^^RTIio  in  refpea  of  their  Right  or  Intcreft  at^ 

capable  of  releafing. 

%  3^re  iidbocity  cannot  be  releaied ;  as,  where  a  man  by  inl[|| 

^^   «tiiaK^  that  hb  executors  Ihall  fell  his  lands ;  this  bang  s 

gniT^  aad  no  matter  of  intereft  in  the  executor,  he 


» 


"^•^  *'•    V '  sdittte  k  So  die  heir. 


\ 


«i'*« 
V'* 


ftoold  feU  the  land,  and  they  had  made  «  Aofinett  over,  yaj 
M«  »a  :o«  «*ML    C^  IJL  1S5.  k 

g^fy  !£ti9a^  ^befe  powers  in  ftrangers  cannot  be  releafed,  yet  a 
pewcr  QC  nrwit*""  in  the  feoffor  or  party  from  whom  the  eftate 
aitfved  SKIT  be  ideafed  by  deed,  or  by  levying  a  fine,  which  is  s 
ijt  in  iaw ;  jbr  it  is  in  nature  of  a  condition,  whereby  \t^ 
r:d>xe  hiinfdf  to  hb  former  ellate  whenever  he  pleafes,  aodt^i 
\  fttdi  power,  like  other  refervations,  may  be  n- 


V  *<*^-^ 


♦  >  ♦^  ♦^^  After  one  has  found  furety  of  the  peace,  all  the  king]*s  ful^eSs 
^  v^  ^^  ^i«^  an  iatacft  in  it,  and  neither  the  king  nor  party  againft  a4»ai 
^"'^  St  is  feaad  can  xeleafe  it. 

<  ^  K  t^      ia  utlaifT  or  itimtt  by  the  villein,  the  releafe  of  the  hud  is  t 

^**;;   ^  If  1^  cosaaMmaky  be  difleifed,  and  after  every  one  lelcafc  ibr  i 

*liMnfty  k  is  M(  P'^  becaufe  it  ought  to  be  by  their  cominoa 

•trfia  ^vte  proeores  an  outlawry  in  ddit  may  rdeafe  Ae 
^fi^  iIk  tcksffr  is  a  fiitis£»dion  to  him  i  and  the  ontbary  ] 

■  *  it  J 


i 


Belecre«  6^ 

im  cafe  being  pacdaned  by  aft  of  parliament,  the  party  is  ab- 
Btely^ifcharged. 

If  ^.  covenants  ivitK^.  that  C.  {hall  pay  to  D.  8  /•  yearly^  and  3  Bulft.  19. 
takes  y.  S.  to  huftand,  who  rclcafcs  the  payment  to  ji.^  this  f^*  ^•'* 
e%|(e  does  not  dificharge  him,  for  J.  S.  is  a  ftranger  to  the  co-  »  r#ij.  Abr. 
Bant,  and  hath  no  right  in  him*  40^*  <^ick  v.  LudbmtiMir. 

[f  jf*  has  judgment  againft  B.  for  debt  or  damages,  and  after  s  Roil.  Afar* 
«nds  the  land  of  B.  for  this  debt,  and  then  afiigns  over  the  land  y^^- 
mded  to  C.  for  all  his  eftate  therein,  and  after  A,  releafes  to  B.  Cro.  Cv/ 
;  judgment;  this  fhall  avoid  the  extent,  fo  that  B.  may  have  an  214. 
Bta  ^erela  againft  C.  the  aflignee,  and  therein  fliall  {a)  avoid  |}^  ^• 
\  extent,  becaufe  A.  notwithftanding  the  ailignment^  continues  («)  ^  n 
[Vy  to  the  judgment,  and  might  after  the  aflignment  have  ac-  there  m«^ 
owledged  fatiSaftion  of  the  judgment,  and  fo  defeat  the  eftate  f*e*^j*^'p^ 
the  aflignee.     And  this  releafe  is  all  one  as  if  he  had  acknow-  ndt  vLam 
[ged  fatisfaftion  of  the  judgment.  5o« 

If  one  joint-tenant  of  a  rent  in  fee  releafes  all  his  right,  yet  this  21  e.  3. 5S. 
es  not  pafs  the  moiety  of  his  companion  (i)  j  but  in  perfonal  l^^'^^' 
Bons  one  joint-tenant  may  releafe  the  whole ;  but,  if  the  perfon-  (^)  2C0.6S. 
J  be  mixed  with  the  realty,  it  is  otherwife. 

A  releafe  by  the  common  vouchee  is  no  bar,  for  he  renders  no-  Cro.  EUv. 
iiig,  and  can  be  at  no  lofs.  '  ^'  3« 

So,  if  the  plaintiflF  in  ejed;ment,  who  is  a  mere  nominal  perfon  R«yni*  93. 
d  truftee  for  the  leffor,  releafe  the  aftion }  or,  if  an  adion  be  p{^'"'  **7» 
ought  in  his  name  for  the  mefne  profits,  and  he  releafe  it,  this  comb.  s. 
either  cafe  is  no  bar ;  but  from  the  power  the  courts  now  ex-  ^^l^>  >^« 
cife  of  regulating  all  proceedings  in  thefe  a6iions,  is  fuch  a  con-  P  *  '^' 
ikmt  for  which  the  party  may  be  committed. 

It  a  leflbr  after  aflignment  of  the  reverfion  releafe  to  the  lefTee  all  *  Jon-  lot. 
Venaots  and  demands,  yet  the  affignee  mav  have  an  aAion  of  Jj|^^  *^^* 
venant  for  rent  due  after  the  aflignment,  for  it  runs  with  the  Bird.  Cro. 
rerfion  at  common  law,  before  thtjlat.  32  H,  8.  {cap.  34.)  and  Car.  503. 
fics  by  the  grant  of  the  reverfion,  and  therefore  the  leflbr  could  ,  creJiiw  ' 
^tTeleafe  it  after  the  aflignment.  after  an 

affignmeot  of  his  debt  cannot  releafe  the  debtor.    2  Chan.  Ca.  169* 

If  by  prefcription  the  inhabitants  of  ancient  mefliiages  in  a  cer-  c™-  J'^-. 
in  viU  aKe.  entitled  to  have  common  within  the  vill  by  reafon  of  v.OateJood. 
eir  commorancy,  fuch  common  cannot  be  releafed,  for  though  *  Vide  OziC 
le  inhabitant  fliould  releafe  it, 'a  fucceeding  one  might  claim  it  *•    ^"^'^  "*• 

^  °  o  Co.  6o« 

lire  fuch  a  claim  is  pleaded  ac  a  cwftoniy  and  adjudged  bad  in  law>  for  the  reafon  in  the  text,  anMag 
iti  Kafofit. 

If  by  the  cuftom  of  a  manor  the  tenants  thereof  zt€  to  choofe  ^x  £*4-45' 
lumg  themfelves  one  to  colle£k  the  lord's  rents  for  a  year,  and  fo  Abj^4oi^aIl 
1  annually;  the  lord  may  difcharge  or  releafe  a  tenant  of  this 
iirden,  hut  then  the  others  ihall  not  be  further  charged  than  be- 
ne, for  when  it  comes  to  his  courfe  who  is  difcharged,  the  lord 
imfelf  muft  colle£l  it. 

If  two  churchwardens  fu€  in  die  fpiritual  court  for  a  levy  to-  March,  73, 
wds  the  reparation  of  their  church,  and  have  fentence  to  recover,  ^Q^il^y 

kd  cofts  aflefled|  and  after  one  of  them  releafes;  yet  the  other  235. 
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joo  Kcleafe* 

Ydv,  173.  may  proceed  for  the  cofts,  btc.  for  churchwardens  haTC  iioAId 

^15?'^°**  but  to  the  ufc  of  the  pariih,  and  the  corporation  confiftiof  bdU 

and  one  only  cannot  releafe  or  give  away  the  goods  of  the  churdk 
{a)  3  Bulft.       A  fervant  who  {a)  diftrains  in  right  of  his  mailer,  or  oDCvfa 

iep.  f/el  ^^  ^^\  robbed  of  his  matter's  money,  cannot,  on  an  n(ftion  bifD||kl 

{h)  4  Mod.  on  him  on  the  ftatute  of  hue  and  cry^  releafe  to  the  prejudice  of  H 

3^5*  matter  \  nor  c^in  (he  (r)  ordinary  relbafe  an  adminiftration  booi 

Coinb*  263.  ' 

(f )  Holt's  Rep.  660. 

Cro.  Eii«.         But  a  (herlffmay  releafe  an  obligation  taken  by  him  for  thcaf» 
•°^'  pearance  of  a  pcrfon  whom  he  arretts. 

J^'  *3S»  In  debt  on  a  fingle  bill  made  to  A.  to  the  ufe  of  him  and  B.tll 

WarZ  Yit.   <Icfendant  pleads  a  releafe  made  to  him  by  5.,  on  which  the  plail 

Rep.  149.     tifF  demurs ;  and  without  difficulty  it  was  adjudged  for  the  piaali 

fr"  **•  tiff}  for  B.  is  no  party  to  the  deed,  and  therefore  can  neither  f«l 

nor  releafe  it ;  but  \t  is  an  equitable  trutt  for  him,  and  foabkil 

Chancery  if  A.  will  not  let  him  have  part  of  the  money;  andlk 

book  of  E.  IV,  cited  to  prove  that  he  might  releafe  in  fuch  a  cai^ 

was  denied  to  be  law, 

(E)  Of  Releafes  by  Executors  and  AdnainiftratoiSi 

off^E*^'       A^  executor  may,  before  probate  of  the  will,  releafe  a  AN 

•   xcc.     /-\  j^^  ^^  ^j^^  teftator,  for  he  derives  his  authority  f .  om  the  tchi 

Plow. xSx.    tor,  and  not  from  the  a£l  of  the  ordinary;  in  like  manner  nB|[ 

he  pay  debts,  and  take  releafes,  bTr. 
39  E.  3. 26.       ^nj  It  hath  been  held,  that  if  an  executor  releafes  all  a 

this  will  extend  as  well  to  anions  which  he  hath  in  bis  own  ri; 
{d)  rtdein*  ^6  to  thofe  which  he  hath  as  executor  (d) ;  but  yet  in  fome 
fi^'  fuch  general  words  may,  according  to  the  intention  of  the 

be  rettnined. 
rtde  tide  jf  th^rc  be  two  executors,  and  one  of  them  releafe  a  debt 

and  Admi^    ^^  ^^^  tcttator,  this  Ihall  bind  both,  for  each  hath  an  entire 
aiftratort.      thority  and  interett  diiferent  from  other  joint-tenants ;  and  bead 

it  is  held,  that,  if  one  executor  releafe  to  his  companion,  nodiafl 

paiTes  thereby,  becaufe  each  was  poiTeiTed  of  the  whole  before. 
Dyer,  319.        But,  if  there  be  two  executors,  and  one  of  them  lefiife  to  joh 
Cw.iao."^  ^^  aSion,  upon  which  he  is  fevered,  after  fuch  feverance  he  on*; 

not  releafe  the  adion. 
Paf^  mG.i.  In  the  cafe  of  Williams  y.  Pen^  it  was  adjudged  in  J.  jR*  ^ 
wniismis  ^^  there  be  two  adminittraters,  and  one  of  them  releafe  a  bond  M 
Pen.— ^  to  the  inteftate,  that  this  fhali  bind  his  companion,  and  be  a  goo4 
In  the  cafe  difcharge  to  the  obligor;  as  the  ftatute  31  £.  3.  cap.  11.  gifO* 
f^Hudfon  adminiftrator  the  fame  power  over  debts  due  to  an  inteftate  as  ^ 
M.  1737. in  executor  had,  and  as  an  adminiftrator  by  releafing  wit|ioat  cocN 
Cane.  Lord    fideration  is  equally  liable  to  a  devajtavit  with  an  executor. 
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wat  of  a  contrary  opinion,  on  the  difference  the  law  makes  between  as  executor  and  an  _- 
the  former  coming  in  not  by  the  kGt  of  the  ordinary^  but  by  the  wiU  of  the  tellmtory  coofiBfOOtlyi  ^ 
authority  and  intereft  in  the  aflets  greater,  ^c.  [The  law,  however,  it  as  ftated  in  the  test;  thes|ij 
nion  of  Lord  Hardwicke  in  Hodfon  t.  Hadfon  was  applicable  aolj  to  tbt  padicuiar  ciwumtsnrarf^M 
cafe.    JacombT.Harwood,  2Ves.  265.] 


iKti  infant  executor,  upon  an  a£tual  payment  and  full  fati$fac«  s^\*7» 
n  made  to  him,  may  releafe  a  debt  due  to  his  teftator,  but  can-  J^^^^IP* 
t  withoot,  for  that  this  would  be  a  devqftavlt  in  him.  Maor9i46; 

As,  if  a  bond  be  forfeited,  and  the  infant  executor  only  re-  Cro-Car, 
hrc  the  principal  fum  without  the  penalty,  and  give  a  general  ^J^^^^n  r. 
cafe  of  all  the  debt ;  this  releafe  at  law  is  no  bar  of  the  penalty  *•  Latham. 

lut  now,  fince  ftat*  4  Ann.  c.  16.  whereby  the  penalty  is  faved  on  payment  of  priiuipal  and  intereft, 
if  principal  and  all  intereft  be  paid  to  fuch  ioffUit  executor,  if  hit  reicafe  will  not  operate  a«  in  thi 
ceding  cafe  ? 

If  an  executor  releafe  a  debt  due  to  the  teftator,  this  (hall  charge  Hob.  66. 
m  to  the  value  of  the  debt,  though  perhaps  he  did  not  receive  near     f**'     '• 
much  as  was  due;  but,  if  he  releafe  an  account,  this  refting  And.  1^. 
uncertainty,  he  cannot  be  charged  with  more  than  he  a^iually 
Jccivcs. 

If  an  executor  voluntarily  releafe  a  debt,  hi^  fliall  not  be  rclicv-  Vera,  45 5; 
1  againft  it  in  equity,  although  a  creditor  may. 

It  hath  been  held  in  Chancery,  that  if  there  are  two  executors,  Saik.  318. 
ad  they  join  in  a  receipt,  and  one  only  receives  the  money,  that  l^Jhw^ 
I  to  creditors,  who  are  to  have -the  utmoil  benefit  of  the  law,  each  court. 
\  liable  for  the  whole  though  one  executor  alone  might  releafe, 
nd  the  joining  the  other  was  unneceiTary ;  but  as  to  legatees,  and 
bofe  claiming  didribution,  who  have  no  remedy  but  in  equity, 
tie  receipt   of  one  executor  fhall  not  charge  the  other,  for  the 
uning  in  the  receipt  is  only  matter  of  form ;  the  fubftantial  part 
I  the  a£laal  receiving,  and  this  only  is  regarded  in  confcience.  . 

y)  How  far  the  Huiband's  Releafe  fliall  bind  the 

Wife. 

DT  the  intermarriage  the  hu(band  acquires  fuch  an  intereft  in  17 1-  3-  ^^' 
.  all  debts  due  to  the  wife,  that  he  may  releafe  them,  and  fuch  •  ^***''  ^**'' 
«lcafe  fliall  bind  the  wife.  *    ' 

Baron  alone  mav  releafe  waftc  done  by  leflee  for  life  before  ^^^^jj^^ 
tovcrture,  upon  a  leafe  made  by  the  feme.  40*. 

So,  all  rights  accruing  to  the  wif^  during  coverture  may  be  re-  Saik.  115. 
Wedbythe.hufl>and.  L A^m.  73. 

The  hufl>and  may  releafe  the  wife's  right  under  the  ftatute  of  Lucas,  63. 
liftributions. 

If  a  hufl>and  and  wife  are  divorced  a  menfa  (s^  thero,  and  a  Moor,  665. 
legacy  is  left  to  her,  the  hulband  may  releafe  it.  Cio.  Eii«. 

So,  where  a  legacy  was  given  to  a  feme  covert  who  lived  fepa-  Vcrn.26x, 
iftte  from  her  huu)and,  and  'the  executor  paid  it  to  the  feme,  and 
took  her  receipt  for  it ;  yet,  on  a  bill  brought  by  the  hufliand 
agamft  the  executor,  he  was  decreed  to  pay  it  over  again  with 
»tcreft. 

If  a  feme  covert  fues  a  woman  in  the  fpiritual  court  for  aduU  Salk.  115, 

Swith  her  hufband,  and  obtains  a  fentence  againft  her  and  j}oJ[Y\"r 
h  the  httlbaad  may  releafe  thofe  cofts>  for  the  marriage  con-  Ld.  k»yL 

7  tinucs,  73' 


702  ttsUtre* 


tinues,  tmd  whaterer  teenies  to  tbe  wife  ^iirii^  cweitufe  Mmh 

to  the  huiband. 
^^'  ^^      ^^^'  ^^  ^'^^  hufband  and  wife  be  dirorced  m  memfA  ^  Asn^  n 
Abl'  34^     ***^  ^*^^  ^*^^  ^^  alimony,  and  fue  for  defamation  of  odier  i 


3  Dnif.  m64.  jury,  and  there  have  cofts,  and  the  huAand  releafe  them, 

fliall  not  bar  the  wife,  for  tfaefe  cofts  come  m  lieu  of  what  li 
hath  fpent  out  of  her  alimony,  which  ia  a  feparate  nudntenaao^ 
and  not  in  the  power  of  her  nuiband. 

V 

[See  Tol.  L  p»  476, 7»  8»  9, 10.] 

(G)  To  whofe  Benefit  a  Releafe  (hall  eilure ;  aal 
who  fhall  be  bouad  thereby  though  not  a  Pac^ 
to  the  Releafe. 

O1.t1t.t3a.  2  F  two  or  more  are  jointlf  and  fererallf  boimd  in  n  bond,  a  le- 
iR^\  Ab?.       '^^^  ^^  ^"^  difchaxges  the  others ;  and  in  fnch  cafe  die  join 

410.  *      '  remedy  being  gone,  tM  feveral  is  fo  Kkewifc.' 

Hob.  io«    ft  Sid.  41.    ftStlk.  574* 

3  RoU.  Abr.      So,  if  there  are  two  comifeea  of  a  ftatnte,  and  one  of  diem  1^ 
^"'  leafes  to  the  conufor  j  this  IhaH  extingoifli  the  ftatate  as  to  il» 

other  alfo. 
'7  B|3*  ^-      So,  if  two  executors  fell  the  goods  of  the  leftalor  fivr  n  eenaia 

411.  ^^^  ^^  money,  and  take  an  obligation  for  the  numejr,  die  releab 
of  one  of  them  (hall  bar  both. 

Bro.  Re.         So,  where  there  are  two  executors^  and  one  Qolj  has  Ae  pQ|« 
kaTe,  i6.     feffion  of  the  goods  which  are  taken  away  by  a  ftranger  \  thoo|^ 

he  only  in  whofe  pofleflion  the  goods  were  may  bring  an  adioB» 

yet  the  releafe  of  his  companion  (hall  bar  him. 
Lit.  Rep.         Alfo,  if  two  are  bound  in  an  obligation,  and  the  obligee  releafis 
'^  to  one  of  them,  provifo  that  the  other  (hall  not  take  aOTantage  cf 

it ;  this  provifo  is  void. 
Moor»64.        But,  if  A.  be  bound  to  B*  and  CfqlvenJU  the  moiety  to  JR.  aal 

the  other  to  C  this  is  a  feveral  obligation,  and  the  releafe  of  one 

(hall  not  prejudice  the  other. 
Cro.  Eiift.        So,  where  feveral  enter  into  feveral  covenants  in  the  fame  deed, 
^%^,%A   A  releafe  to  one  of  the  covenantors  will  not  difcharge  the  others. 

3  Co.  56.         So,  if  two  are  bound  to  the  king,  and  he  releafes  to  one  of  them  t 

this  will  not  difcharg^  the  other. 

ft  Roll.  Abr.      If  ^.  ^xA  B.  are  named  obligors  jointly  and  feverally,  and  J* 

Cro.*  EHs.     only  feals  the  bond,  and  then  the  obligee  releafes  to  A.^  and  after  B. 

161.  feals  the  deed  ;  this  releafe  (hail  enure  to  the  benefit  of  B.  diough 

it  was  not  his  deed  at  the  time  of  the  releafe  \  tor  the  ifkafe 

does  not  defeat  the  deed,  but  is  only  a  bar  by  plea^  and  both  weie 

bound  for  one  and  tbe  fame  debt,  which  is  fatisficd  by  the  releafe. 

Hob* 66*^*'       '^  divers  commit  a  trefpafs,  though  this  be  joint  or  feveral  at 

Noyi  63J      ^^c  eleAion  of  him  to  whom  the  wrong  is  done,  yec,  if  he  releslcs 

5  Co.  97.      to  one  of  them,  all  are  difcharged,  becaufe  hb  own  deed  (hall  be 

^sT°*'c,o.  ^^^^  ^^^  ftrongly  againft  himfdf.    AUb,  focb  idcafe  b  a  ^a^- 

J.'444.'^*  fa£lion  in  lawj  which  is  ecjual  to  a  (atisfa^tioii  in  faftt    But  be 

who 


lu>  would  take  advantage  of  fuch  releafe  mn&  have  the  fame  to 

CHluce* 

If  trefpals  be  brought  againft  three,  and  judgment  be  given  Hob.  70. 

puoft  one»  and  the  plaintiff  enter  a  mliprofiqui  againft  the  other  \^j^J^ 

ro,  if  the  noR  projeqm  be  before  judgroentj  it  will  difcharge 

le  whole  a£lion.    So,  if  judgment  h^  been  againft  all  three, 

h1  the  plaintiff  had  entered  a  mix  profequi  againft  the  two, 

V  nonfoit  or  releafe^  or  other  difcharge  of  one,  difcharges  the 

ft. 

In  trover  againft  two,  one  pleaded  not  guilty,  and  a  verdi£l  4  Mod.  379* 
pioft  him ;  the  other  pleaded  a  releafe,  and  verdiA  for  him :  ^^^  "* 
\  motion  for  judgment  againft  him  who  was  found  guilty  it  was 
med,  becaufe  the  trover  being  jointy  a  releafe  of  all  adions  dif- 
larged  both. 

In  replevin  by  A.  againft  B.y  B.  makes  conufance  in  right  of  C  >  RoU«Abr» 
ir  damagi-feafant to  the  freehold  of  C,  which  is  adjudged  againft  v!RawUil^ 
[•9  and  judgment  that  B.  (hall  have  return  irreplegiable  with  cofts  ^utw.s.c. 
ad  damages*    In  a  fcin  facias  brought  by  B*  to  have  execution  <^ip<^»  ^^\ 
F  the  cofts  and  damages,  if  A.  pleads  the  releafe  of  C  in.  whofe  c!l!Jd^bcien 
ight  conufance  was  made  of  all  demands,  this  is  no  bar,  inaf-  piirty  to  the 
inch  as  C  was  not  party  to  the  fuit,  nor  liable  to  any  cofts  or  <>r>i?'*naifiut, 
Sms^s,  had  the  matter  been  adjudged  againft  B.y  and  therefore  B.  \^^^^ 
'as  entitled  to  the  cofts  and  damages,  which  C.  could  not  releafe.  otberwife. 

jI.  and  B.  took  an  obligation  from  J.  S,  for  the  payment  to  Veot.  35. 
lem  of  a  fum  of  money,  and  this  was  done  by  them  as  truftees,  J^^^/** 
nd  for  fecuring  the  payment  of  legacies  to  younger  children;  ji,  stokes  y.  * 
rooght  an  action  on  this  bond,  to  which  J.  S.  pleaded  a  releafe  Stokes. 
!t>m  B.f  but  upon  oyer  it  appeared  that  the  releafe  was  of  all  anions  |.'c!dt^?' 
rhich  B,  had  on  his  own  account ;  and  in  truth  B.  did  not  know 
f  the  taking  the  bond,  nor  was  he  privy  to  the  fuit ;  and  though 
:  was  objected  that  the  releafe  of  one  obligee  difcharged  the  bond, 
nd  that  it  muft  be  on  his  own  account,  yet  it  was  adjudged,  that 
Eie  releafe  did  not  bar,  for  that  the  words,  on  his  oiun  account^ 
luft  have  been  put  in  for  fome  purpofe,  and  could  not  in  this 
afe  be  for  any  other,  but  to  diftinguiili  demands  which  B.  had 
1  his  own  rignt  from  thofe  he  had  in  right  of  or  in  truft  for 
chers. 

Where  divers  are  to  recover  in  the  pcrfonalty,  the  releafe  of  one  ^  Co.  aj.  ■, 
I  a  bar  to  all,  but  it  is  not  fo  in  point  of  difcnarge.-  «fe.**°*Cro 

£112.648.    Jenk.  »63*    Palm.  319.    Owen>fta*    Hutton,4g. 

As,  if  there  are  two  plaintiffs  who  are  barred  by  an  erroneous  3  Mod.  135. 
adgment,  and  they  afterwards  bring  a  writ  of  error,  the  releafe 
»f  one  (hall  bar  the  other,  becaufe  they  are  both  adiors  in  a  per-> 
bnal  thing  to  charge  another,  and  it  (hall  be  prefumed  a  folly  in 
Mm  to  join  with  another  who  might  releafe  all. 

But,  if  an  a£iion  be  brought  againft  four,  and  judgment  againft  3  Mod.  10^. 
hem,  on  which  they  bring  a  writ  of  error,  and  the  defendant  in 
TTor  plead  the  releafe  of  one  of  them ;  this  is  no  bar ;  for  it  being 
wrought  to  difcharge  themfclves  of  a  judgment,  the  releafe  of  one 

cannot 
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cannot  bar  the  other^  becaufe  they  have  not  a  joint  intcreiliniti 
joint  burden^  and  hj  law  are  compelled  to  join  in  a  writ  of  erm 

(H)    How  far  a  Poffibility  or  Contingent  Intcrei 

may  be  releafed. 

to  Co.  48.  a.  |T  i^  a  general  riile  in  oul*  books  that  a  mere  pbffibilitr  canoot; 
Cro.  Eii».  1  \y^  teleafed,  and  the  reafon  hereof  is,  that  a  releafe  ftfppofcdl 
^^  '  a  right  in  being,  and  it  was  thought  to  countenance  maintcoaice 

to  transfer  chofes  in  aflion,  pof&bilities  and  contingent  inteieS^ 
Lit.  iea.  Hence  it  is  held^  that  an  heir  at  law  cannot  releafe  to  bisfa^ 

itt!"i6?'a.  *^^^  diffeifor  in  the  lifetime  of  the  father  j  fot  the  hcirfhipaf  tk 
10  Co.  s'x. '  heir  is  a  contingent  things  for  he  may  die  in  the  lifetime  of  ik 
Bridgm.  76.  father,  or  the  father  may  alien  the  lands. 

S.  p.  though  '  ... 

the  words  fir^r  fuovijmklc  infutun  hahtrepoiert  are  inferted  in  the  releare.— — -Buty  if  the  hdridofii 
with  warraoty,  it  bars  him  when  the  right  defcends.     %  Leon.  20.     Hob.  1 30. 

And.  133.  So^  if  the  conufee  of  a  ftatute  releafes  to  the  conufer  all  his  ri^ 
Co.LitaCs.  to  the  landj  yet  he  may  afterwards  fuc  executiouj  for  he  hasii 
Cro.  Ehz.     ^gj^^  ^^  ^j^^  Ij^^j  ^^^  ^^jy  ^  poffibility. 

d  RoU.  Abr.  405. 

2Mod.2Si.      S0|  if  a  creditor  releafes  to  his  debtor  all.  the  right  and  tide 

ft  Lev.  215.  which  he  hath  to  his  lands,  and  afterwards  gets  judgment  agiii^ 

him,  hb  may  extend  a  moiety  of  the  fame  land,  for  hekulit 

right  to  the  land  at  the  time  of  the  releafe,  and  the  land  is  8^ 

bound  but  in  refpe£l  of  the  perfon. 

5  Co.  70.  So,  if  the  plaintiff  releafe  all  demands  to  the  bail  in  the  Eq^ 

Co^Uu**    Bench,  and  afterwards  judgment  be  given  againft  the  princiA 

265.  execution  may  be  fued  agamft  the  bail,  for  that  at  the  tiinc« 

Moor,  469-   the  releafe  there  was  only  a  poffibility  of  the  bail  becoming  cbaige^ 

ao.  Ehx.       ^y^^ 

Moof)  469.     Hutt.  17.  &  vide  the  cafe  of  Harnfon  v.  Huxley,  Moor.  852.  **  Sid  fi.  if"* 

releafe  was  on  confideration,  and  intended  to  difcharge  them  as  bail,  if  the  court,  on  modoo,  wsttdt^ 
ftay  proceedings  agaioft  them  ?  ** 

ft  Roi.  Abr.  So,  if  A.  recovers  in  trefpafs  againft  J?,  itt  JB.  if*,  and  B.  haaf^ 
So."  Tac  *  ^^*^  ^^  error,  pending  which  J5f.  releafes  to  B»  all  cxccutkaji 
^37-  rJu.  and  after  the  judgment  is  affirmed  and  new  damages  gircii  to  A 
Kc|».  II.  for  the  delay  upon  the  ftatute  of  3  H.  7.  Icdp,  10.  and  vuk  ^S^^ti 
Pui^tV       ^^P'  ^°0  ^^*^  releafe  (hall  not  bar  J.  to  haVc  ciccutlon  of  th* 

damages,  becaufe  he  had  not  any  right  to  haTe  executioo>  ^^ 

any  duty  at  the  time  the  releafe  was  made. 
Poph.  5.  A  leafe  to  the  hufband  and  wife  for  life,  the  remainder  to  tk 

Hutt°  iV  f^irvivor  of  them  for  twenty-pnc  jears  •,  the  hufband  grants « 
Raym.  1^6.  ovcf,  and  though  he  furvived,  yet  the  grant  was  held  voidbccaoB 

it  was  contingent,  - 

Cro.  Ella.  If  the  next  prefcntation  to  a  church  be  granted  to  J^^f* 
Os?cn?85.  3"^  ^^^^"g  '^^  incumbent,  ji.  releafe  all  his  eftate,  title,  and  «»- 
Lron"'ib7.  tercft  to  B,  this  rclcafc  is  void,  it  being  of  a  chofc  in  ^^f!V| 
3Uon.2s6.  ytri^x  -had  the  releafe  been  made  after  the  avoidancCj  at  ww»i 
*";  ^  ^"'     time  the  intercft  would  h^vc  been  vetted  in  di% 

iwCi*   4?.    Liiic  point.  Fn^ 


From  ttie  reafons  Kerein  it  was  held,  that  if,  at  common  law,  a  4 Co.  f. 
'Woman  before  marriage  had  acc^ptccf  of  a  jointure  in  bar  and  fa-  ^1"*^!^ 
tisfa£lion  of  dower,  this  would  not  have  bound  her,  becaufe  at  the  bnfl>and 
time  (he  had  no  right  to  dower.  makes  aieafe 

.    for  life  and 
dies,  the  wife  may  releafie  her  tight  of  dower  to  him  io  ^everfiooi  though  ihe  has  so  prefeac  cauft  of  ac- 
tion againft  him*     Co*  Lit.  265. 

A  City  orphan  cannot  at  law  releafeher  otphahagepart  to  het  Biioden  v* 
father,  for  flie  hath  no  right  in  her  during  the  lifetime  of  her  father,  5?'^*V  ?• 
But  it  hath  been  held  in  equity,  that  fuch  rclcafe  being  for  a  va-  p,^,  ■ 
luable  confideration,  as  upon  the  marriage  of  a  daughter,  and  a  Chaa*  545, 
portion  given  her  by  the  father,  it  may  operate  as  an  agreement  to  p**  *«^' 
waive  the  orphanage,  and  hath  accordingly  been  fo  decreed.  ^  ^'  p, 

Wms.  273.     Lockyer  v.  Savage,  x  Str.  947.     Medcalfe  v.  Ivei,  1  Atk.  63.     Secus,  1/  a  Onortvlttntar^ 
releafey  Morris  y*  Burroughs,  i  Atk.  401.]  ^ 

If  there  be  a  devife  of  a  term  for  years  to  ^.  for  life,  remainder  10  Co.  47* 
to  B.g  B.  may  releafe  his  right  to  ^.,  and  fuch  releafe  (hall  extiii-  Lampet't 
gui(h  bis  intereft,  though  it  was  obje£ked  that  B.  had  only  a  poifi-  ^^^ 
biJity  at  the  time  of  the  releafe  made. 

But  it  was  held  in  the  above-mentioned  cafe  oiLampet^  and  hath  zoCo.  47. 
in  like  manner  been  held  in  other  cafes,  that  B,  could  not  affign  iP^'A^' 
over  his  intereft  to  a  ftranger  in  the  lifetime  of  ^.,  the  fame  being  luyq.  146. 
only  a  chofe  in  a£lion,  and  a  mere  poiTibility,  inafmuch  as  an  eftate 
for  life  is  in  fuppofition  of  law  a  larger  eftate  than  for  any  uam<« 
bcr  of  years. 

But  later  refolutions,  efpecially  thofe  which  have  been  in  courts  aVem.  563. 
of  equity,  have  made  a  great  alteration  in  this  dodrine. 

As  in  the  cafe  of  Cole  v.  Moore^  where  one  poflefled  of  a  term  Moor,8o6« 
devifed  it  to  A.  for  life,  remainder  to  B*^  and  made  A.  executor ; 
B.  devifed  this  remainder  to  C.  and  died  in  the  lifetime  of  A,^  and 
in  Order  to  defeat  C  of  his  intereft,  A.  afligned  his  term  to  a 
third  perfon  :  it  was  decreed  bv  Lord  Chancellour  EUefmere,  that  - 
Am  the  executor  and  devifee  tor  life,  was  a  truftee  for  i?.,  and 
{hould  not  ,be  at  liberty  to  deftroy  this  remainder,  but  that  the 
executor  (hould  preferve  the  leafe,  fo  as  it  might  go  according  to 
the  will  with  the  performance  whereof  the  executor  was  intrufted. 

So,  in  the  cafe  of  Goring  v.  Bicierftaffj  where  the  truft  of  a  term  chai.  CA.4. 
was  devifed  to  A*  for  life,  remainder  to  J?.,  it  was  agreed  by  all 
that  B.  might  alTign  over  this  truft,  which  (hews  that  a  truft  of  a 
term  in  remainder  may  be  transferred  over  by  deed. 

One  pofielTedof  a  term  for  years  devifed  it  to  A.  for  life,  re*  iP.  Wnsa. 
mainderto  j5.     J?,  in  the  lifetime  of  A.  devifed  his  remainder  to  ^^\^^ 
y,  S.,  who  devifed  it  over ;  and  the  queftion  was,  whether  A,  (the  "'^ 
devifee  for  life)  being  dead,  the  devifee  of  J.  S.  (hould  have  the 
term,  or  whether  it  (hould  go  to  the  adminiftrator  de  bonis  non  ? 
and  it  was  decreed  for  the  devifee  of  J.  S.,  and  theadminiftratotf 
de  bonis  mn  of  5.  was  direScd  to  aflign  over  the  term  to  him. 

And  in  the  cafe  of  Theobald  v.  Duffay^  in  the  Houfe  of  Lords, 
Jliarch  1729-30,  it  was  {inter  alia)  determined,  that  a  pofEbility 
«>f  a  term  is  allignable  for  a  good  confideration. 

VoL.V.  ?z  '  It 
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«  c^  fp.         It  is  laid  down  in  IIn*$  cafe,  that  a  duty  uncertain  at  firft,  wfaicb 

lMod*2%i>  upon  a  condition  precedent  is  to  be  made  certain  afterwards,  is 

but  a  poflibilitjr,  which  cannot  be  releafed. 
YeiT.  m.        As  a  nomine  pcsna  waiting  on  a  rent,  which  cannot  be  releafcj 
Browni  116.  till  the  rent  is  behind,  as  the  non-payment  of  the  rent  makes  tLe 

Bridget  V.  .      ^  ,    ^  ^   ' 

Anion.         nomnepmna  a  duty. 

YeiT.  191.        So,  if  a  man  covenants  to  pay  10  /.  on  the  birth  of  a  child,  the 
Wejiev.       covenantor  cannot  be  releafed  of  the  10/.,  it  refting  merely  in 
^^^    *      contingency,  whether  fuch  child  will  ever  be  born  or  not. 
y«hr.  215.        So,  if  an  award  be,  that  upon  the  plaintiff's  delivering  the  d«« 
fendant  by  a  certain  day  a  load  of  hay,  the  defendant  fhall  pay 
him  10/. ;  in  this  cafe  the  10/.  cannot  be  releafed  before  the  day, 
for  it  reds  merely  in  poQibility  and  contingency  whether  the  mo- 
ney (hall  ever  be  paid,  for  it  becomes  a  duty  on  the  delivery  of  tbe 
hay  only,  and  not  befoie. 
s  Saik.  575-       In  debt  upon  a  bond  againft  the  defendant  as  admtniftrator, 
P*j  4.  JfTr.  the  defendant  pleaded  a  releafcy  whereby  the  plaintiff,  rc- 

%6.    *^™   citing  there  were  feveral  controverfies  between  the  defendant  and 
Tophamv.    him  about  a  legacy   and  the  right  of  adminiftradon,  releafes  to 
Tiiikr.        xhQ  defendant  all  his  right,  title,  intereft,  and  demand  of,  in,  and  , 
to  the  perfonal  edate  of  the  inteftate  i  and  on  demurrer  this  was 
held  to  be  no  plea.     A  difference  was  taken  by  Ch.  JufL  /U 
between  a  releafe  of  all  demands  to  the  perfon  of  the  obligor  or 
adminiftrator,  and  a  releafe  of  all  demands  to  the  perfonal  eftatt 
of  the  obligor  or  adminiftrator,  that  the  lad  will  not  difcharge  die 
bond  as  the  other  may,  becaufe  the  bond  does  not  give  any  riglit 
or  demand  upon  the  perfonal  eRate,  (fV.  until  judgment  and  exe- 
cution fued. 
ftRoU.  Abr.      If  A.  promifes  B,  in  confideration  that  he  will  felt  to  his  foa 
coi^j^'  *^^'^**"  merchandize  at  fuch  a  price,  that  if  his  fon  docs  not  pay 
it  at  the  feaft  of  St.  Michael  next  enfuing,  be  himfelf  will  pay  it  \ 
and  before  Miehaelmas^  B  releafes  all  actions  and  demands  to  him 
who  made  the  promife  ;    this  (hall  not  releafe  the  e^um^t  /  for 
till  Michaelmas  it  cannot  be  known  whether  his  fon  will  pay  it  or 
not,  and  till  default  of  payment  by  him,  the  other  is  not  boand 
to  pay  it,  and  ib  it  is  a  mere  contingency  till  Michaelmas,  which 
cannot  be  realeaftd* 

(  i  )  How  the  operative  Words  in  a  Releafe  have 
been  conftrued  :  And  therein  of  the  Words, 

I.  Claims  and  Demands,  what  are  releafed  thereby. 


T  Jttleton  fays,  that  a  releafe  of  all  demands  is  the  beft  releafe 
-^^  to  him  to  whom  it  is  made  \  and  Lord  Coie  fays,  that  the 


Lit.  6a. . 

508. 

201.  word  detnand  is  the  largeft  word  in  law  except  claim ^  and  that  a 

releafe  of  demands  difcharges  all  forts  of  anions,  rights  and 

^     titles,  conditions  before  or  after  breach,  executions,  appeals,  rents 

of  all  kinds,  covenants^  annttitiesj  contradsj  recognizances,  fla« 

tutes,  commons,  (5*^. 

a  But, 
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Bat,  notwithftanding  the  large  import  of  the  word  demands^  yet 
there  are  fcveral  inftanccs  (which  vide  infra)  where  the  generality 
of  the  words  hath  been  reftrained  to  the  particular  occafion  for 
which  the  releafe  was  made. 

By  a  releafe  of  all  demands,  all  aftions  real,  perfonal,  and  mix-  %  Co.  154. 
#d,  and  all  a£lion$.of  appeal,  are  extin£l. 

So,  a  releafe  of  all  demands  extends  to  [a)  inheritances,  and  Co.Lit.aot. 
takes  away  rights  of  entry,  feifures,  CTf.  (*)  ^"^  »^ 

'      ^  '  the  king  re- 

lemfcth  all  4fmands,  yet  is  to  hioi  the  inheritance  (bail  not  be  included.    Bro.  Prerogative,  pi.  6a • 
Bridgm.  ii4« 

By  a  releafe  of  all  demands  made  to  the  tenant  of  the  land,  a  C0.Lit.ft91. 
common  of  pafturc  (hall  be  extin^i. 

A  releafe  of  all  demands  will  bar  a  demand  of  a  relief,  becaufe  Cro.  jac 
the  relief  is  by  reafon  of  the  fcignory  to  which  it  belongs.  ^7o- 

If  A*  being  poflefled  of  goods  lofes  them,  and  they  come  to  the  a  Roll.Abr. 
hands  of  J?.,  who  being  in  pofleffion,  A.  by  deed  releafes  to  B.  all  X^iJ^^tt 
a^ons  and  demands  perfonal  which  at  any  time  before  habuit  vel 
habere  potuit  agauift  B.  for  any  cnufe,  matter,  or  thing  whatfoever ; 
this  Ihall  bar  A.  of  the  property  of-  the  goods,  fo  that  B.  has  the 
abfolute  right  in  him  by  this  releafe. 

By  a  releafe  of  all  demands,  all  manner  of  executions  are  gone.  Lit.  fed. 

for  the  recovetor  cannot  fuc  out  z  fieri  facias,  capias^  or  ele^iU  with-  ^?}'  ^^^ 
^j-^j  Abr.  407. 

out  a  deitiand.  ^  ' 

By  a  releafe  of  all  demands  to  the  conufor  of  a  ftatiite  mer-  C0.Lit.t91. 
chant  before  the  day  of  payment,  the  conufee  (hall  be  barred  of  B"**««* 
his  a£lion,  becaufe  that  the  duty  is  always  in  demand  \  yet,  if  he  ^^^ 
releafes  all  his  right  in  the  land,  it  is  no  bar. 

So,  a  bond  conditioned  to  pay  money  at  a  day  to  come,  is  a  debt  Cro.  Jac. 
and  duty  prefently,  and  may  be  difcharged  by  &  releafe  of  all  ac-  3o<^ 
tions  and  demands  before  the  day  of  payment. 

But  in  an  a£lion  of  debt  for  non-performance  of  an  award  made  YtU.  214. 
for  the  payment  of  money  at  a  day  to  come;  there  is  no  prefent  ^^^*  !*«• 
debt,  nor  any  duty  before  the  day  of  payment  is  come,  and  there-  ^°°" 
fore  it  cannot  be  difcharged  before  the  day,  by  a  releafe  of  all  ac-^ 
tions  and  demands. 

So,  if  a  man  devifes  a  legacy  of  20/.  to  J^  S,  at  the  age  of  10  Co.  51. 
twenty-three,  though  the  legatee,  after  he  attains  the  age  of  twen-  ^j>  Lampci'a 
ty-onc,   and  before  the  day  of  payment,  may  releafe  it,  yet  by 
the  word  demands  it  is  not  releafed,  but  there  mud  be  fpecial 
words  for  the  purpofe. 

A  releafe  of  all  demands  does  not  difcharge  a  covenant  not  [h)  Hancock  t. 
broken  at  the  time  \  as,  where  a  lefTor,  on  payment  of  60  /.   to  ^"*^»  ^~* 
him  by  the  leflce  due  on  a  judgment,  releafed  to  him  all  demands;  {* Ro/uAbr. 
it   was  adjudged,  that  this  did  not  releafe  a  covenant  for  repairs  407. 
not  then  brdten.     But  it  was  held,  that  a  releafe  of  all  covenants  J^^J^f-J'^^j^^ 
would  have  releafed  the  covenant.  ditference 

wImq  broken  or  not,  vr^c  Dyer,  9x7.     Lit.  Rep.  86.    Moor,  34.     3  Leon.  69.     10  Co.  51.    5  Co.  71. 
Hoe^ctfe.     Co.  Ut.  291.    8eo.  153.     And.  8.  64. 

If  leflce  for  life  grants  over  his  eftate  by  indenture  referving  witton  r. 
rpnt  during  the  continuance  of  tKe  eftate,  and  afterwards  releafes  ^»  *  Y^ 
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Cro.  jae.     to  the  ftffignee  all  demands ;  this  (hall  difcharge  tke  rent*  for  he 
i'.^;  had  the  freehold  of  the  rent  in  him  at  the  time. 

Bndgn. 

123.    t  Roll.  Rep.  xo.     Poph«  136. 

%  Roii.Abr.       So,  if  leflee  for  years  grants  over  bj  indenture  all  his  eftatt^ 
408.  in  ihe   referving  a  rent  during  the  term,  and  after  releafes  to  the  afljgnee 
too'vfBie!    all  demands;  this  fliall  relcafe  the  rent;  for  thou|;h   he  canoflC 
have  an  adion  to  demand  all  the  eftate,  yet  this  is  an  cftate  it 
him  of  the  rent,  and  aflignable  over;  and  in  an    a£2ion  of  ddA 
for  any  arrearages^after,  he  (hall  claim  it  as  a  duty  accrued  firos 
the  faid  eftate;  and  it  (hall  not  be  faid  that  the  duty  arifes  an- 
nually upon  the  taking  of  the  profits,  but  this  had  its  commence 
ment  and  creation  by  the  refervation  and  contrad^,  which  vai 
before. 
CofiinsT.  If  there  be  leflee  for  years  rendering  rent,  and  the  leflbr  grant 

Harding,  ^y^p  ^jj^  reverfion,  and  the  lefTee  attorn,  and  after  leflee  affign 
los!*  *  ^^^^  ^^^^  eftate,  and  after  the  a(Rgnee  of  the  rever(ion  releafc  aO 
Moibr,  C44.  demands  to  the  (irft  le(ree,  yet  this  (hall  not  releafe  the  rent,  £or 
Cro.  £Us.     ij^jj^.  ^i^gfg  jg  neither  privity  of  eftate  or  contradl  between  them 

after  the  a(fignment.     But,  if  the  releafe  had  been  made  to  the  af*  < 
(ignee,  it  had  extinguifhed  the  rent. 
soAfl'.pl.s.       If  he,  yvho  has  a  rent-charge  in  fee,  releafes  to  the  tenant  of 
^RoiLAbr.  ^^  jj^^j  ^  demands  from  the  beginning  of  the  world  tiQ  the 
^^  *  malcing  of  the  deed  of  releafe ;  this  (hall  difcharge  all  the  rent, 

as  well  that  to  come  as  what  is  paft. 
I.;t  fea.  It  is  faid  by  LttiUton  and  Lord  Cohe^  that  by  a  releafe  of  all  de- 

5>o-.  mands  a  rent-fervice  ihall  be  releafed;  but  tnis  it  is  faid  is  to  be 

0.  It.  29 1,  jn^g^ided  of  a  rent-fervice  in  grofs  as  afeignory ;  and  therefore  in 
the  cafe  of 
Lev.  99,  Hen  v.  Hanfon^  where,  in  covenant  brought  on  a  covenant  in  a 

100.  ]eafe  for  years  to  pay  the  rent  referved,  the  defendant  pleaded  a 

Kflk-'499«     '^^^^^^  ^7  ^^  plaintiff  of  all  demands  at  a  day  before  the  rent  in 
^10.  queftV>n  became  due ;  the  plaintiff  replied,  that  the  releafe  was 

|!^^*        in  performance  of  an  award  of  allmatters  incontroverfy  betwecft 
^*       the  plaintiff  and  defendant ;  upon  demurrer,  it  was  adjudged  by 
Fofter^  Mallet^  and  Windham^  that  the  rent  was  not  difcharged  by 
this  releafe  as  it  became  due  by  the  perception  of  the  profits,  and 
was  not  like  to  a  rent*charge,  or  a  rent  parcel  of  tlie  feignory; 
and  they  held  that  this  rent  being  incident  to  the  reverfion,  and 
part  thereof,  was  no  more  releafed  hereby  than  the  reverfion  it* 
felf  was  ;  and  that  this  conftrudion  (hould  the  rather  prevail,  as 
it  was  not  the  intention  of  the  party  to  releafe  this  rent.    But 
Tw/din  contrd-^he  faid,  that  in  releafes  and  deeds  when  words 
are  heaped  up,  the  party  that  is  to  take  the  advantage  may  take 
the  ftrongeft  word  and  in  the  ftrongeft  fenfe,  and  that  is  the  rea- 
fon  they  are  put  in ;  and  as  to  the  intent,  that  muft  be  gathered 
from  the  words ;  and  men  muft  takq  care  what  words  they  vfe^ 
otortH  politiam  ebedire  Ugibus  non  leges  polituti  and  he  (aid,  he  could 
(ee  no  difference  between  this  rent  and  a  rent  in  fee :  both  are 
rent-fervices,  and  neither  demandable  before  they  become  due, 
ctherwlfe  than  as  In  40  E,  3.  47,  it  is  laid,  there  is  a  continoal 
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and  betwixt  lord  and  tenant  |  and  In  this  cafe  there  is  a  tenure 
'^^K^een  the  leflee  and  him  in  reverfion ;  and  the  reafon  why  the 
-'verfion  is  not  touched  by  this  releafe  is,  becaufe  it  can  work 
»ly  by  way  of  extinguKhment,  and  not  by  way  of  paffing  an  in- 
arcft.     But  it  was  adjudged  utfupra^ 

The  plaintiff  declared  upon  a  Icafe  for  years,  redditidum  30  j.  ftSalk.s/S. 
:  JL,ady-day  and  MichaelmaSy  and  afEgned  for  breach  non-payment  p**  >• 
F    a  year's  rent  due  and  ending  at  Lady ^ Jay  1689,  the  defendant  ||^^^"*'' 
L<rdded  a  releafe,  dated  the  18th  day  of  November  1688,  of  all    "°*' 
evnands;  and  upon  demurrer,  judgment  was  given  for  the  plain- 
^  for  the  growing  rent  not  due,  which  is  incident  to  the  re- 
lon,  is  not  difcharged,  though  the  firft  half-year^s  rent,  which 

a  duty  demandable,  was  releafed ;  but  here  the  releafe  being 
leaded  as  a  bar  to  aU,  which  it  is  not,  the  plea  is  naught,  and 
xd|(ment  muft  be  given  for  the  plaintiff. 

2.  By  a  Releafe  of  all  A£lions  and  Suits. 

A  teleafe  of  all  a^lions  difcharges  a  bond  to  pay  money  on  a  C0.Lit.a93. 
lay  to  come  ;  for  it  is  debitum  in  prafenti^  quamvtijit  folvendum  in 
Mturo  s  and  it  is  a  thing  merely  in  a£^ion,  and  the  right  of  adtion 
8  in  him  that  releafes^  though  no  z&ion  will  lie  when  the  releafe 
s   made. 

But  a  releafe  >>f  a£lions  does  not  difcharge  a  debt  before  the  CaLIt.191.  - 
lay  of  payment,  for  it  is  neither  debitum  non  folvendum  at  the  time 
:>f  the  releafe ;  nor  is  it  merely  a  tlung  in  a^ion,  for  it  is  grant- 
able  oTer. 

So,  if  a  man  has  an  annuity  for  term  of  years,  for  life  or  in  fee,  C0.Uc.t91. 
and  he,  before  it  be  {a)  behind,  releafes  all  anions  \  this  (hall  not  ^^^'  <?'* 
releafe  the  annuity,  for  it  is  not  merely  in  adlion,  becaufe  it  may  g^\  '''* 
be  granted  over.  Moor,  133. 

{a)  Futfach 
fdeafe  (ball  releafe  the  arrearages  iocarred  before.    39  H.  6. 43 •     %  Roll.  Ahz. 404. 

If  one  releafes  omnes  querelas  aut  loquelas;  this  is  as  large  as  a  C0.L1t.29s. 
releafe  of  all  actions,  and  releafes  all  caufes  of  a£lion,  though  no 
a^ion  be  then  depending. 

By  a  releafe  of  all  manner  of  a£lions,  all  actions  as  well  criminal  C0.L1t.287. 
as  real,  perfonal  a^  mixed,  are  releafed. 

A  releafe  of  adions  real  is  a  good  bar  in  a£lions  mixed;  as  Co.Lit2S4. 
ai&fe  of  novel  dijfeifmy  wa(le,  quare  impedity  [b)  annuity ;  and  fo  is  (^)  Buc  00c 
a  releafe  of  aftions  perfonal.  ,„„^  y^^ ,^  bU  eiedioo.  ^]ll^l'^xs.^ 

In  an  appeal  of  robbery  or  felony,  a  releafe  of  all  aft  ions  per-  C0.L1t.287. 
fonal  will  not  bar,  becaufe  an  appeal,  in  which  the  appellee  is  to  *  fjjwic. 
have  Judgment  of  death,  is  higher  than  a  perfonal  aftion.     But  a  f/,,-^'  *^' 
releafe  of  all  manner  of  anions,  or  of  all  anions  criminal,  or  of 
all  a£lions  mortal,  or  of  all  anions  concerning  pleas  of  the  crown, 
or  of  all  appeals,  or  of  all  demands,  will  be  a  good  bar  of  any 
ftich  appeal.  ^ 

And  in  an  appeal  of  maihem  a  releafe  of  adlions  perfonal  may  Co.Ut.i88. 
^e  pleaded;^  becaufe  damages  only  are  recovered, , 
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C0.Lit.s89.      A  rekafeof  all  a£iions  is  regular! v  no  bar  of  an  ex^cntion,  farj 
8  Co.  153.    execution  is  no  a£lioti,  but  begins  when  the  a£lion  ends. 

2  lnf(.  40.        Alfo,  a  releafe  of  all  anions  does  not  regularly  releafe  a  wife 
c**L^?8   of  error,  for  it  is  no  aftion,  but  a  commiffion  to  the  jufticestD 

examine  the  record  ;  but,  if  therein  the  plaintiff*  may  recover,  or  k 

reftored  to  any  thing,  it  may  be  releafed  by  the  name  of  adioa. 

C0.Lit.290.       But  a  releafe  of  M  a£lions  is  a  good  bar  to  z/cirejhcias,  thoo^ 

Coipb.^55.  j^  1j^  a  judicial  writ,  for  the  defendant  may  plead  to  it,  and  it  a 

in  nature  of  a  new  original  given  by  the  ftatute. 
ft  Roll.  Rep.       So,  in  replevin,  a  releafe  of' all  actions  is  a  good  bar,  for  the 
^5«  avowant  is  defendant,  though  i{i  fome  refpeftshc  is  platntiffl 

Latch,  no.       Bya  releafe  of  all  fuits,  a  man  is  barred  of  a  writ  of  error. 
C0.Lit.a9z,       So,  by  a  releai'e  of  all  fuits,  a  man  is  barred  of  execution,  bc- 
8  Co.  153.    caufe  it  cannot  be  had  without  application  to  the  court,  and  prajer 

of  the  party,  which  is  his  fuit. 
Co.  Lit.  If  a  difleifee  releafes  to  the  difTeifor  all  a£lions  ;   this  is  no  re« 

^'^'         Icafe  of  his  right  of  entry,  for  when  a  man  has  feveral  means  to 
^  '    come  at  his  right,  he  may  releafe  one  of  them,  and  yet  take  bene- 
fit of  the  other, 
Co.Llt.a86.      So,  if  a  man  by  wrong  takes  away  my  goods  ^  if  I  releafe  to 
Skin.  57,      Y^i^  ^]2  a£tiQ|)g  perfonal,  yet  by  law  I  may  take  the  goods  out  of 

his  pofleflion. 
39E.  3. 26.      If  a  man  releafes  all  a£tions,  by  this  he  (hall  releafe  as  well 
*Roil.  Abr.  ^£jjQn3  ^hich  he  has  as  executor,  as  thofe  in  his  own  right. 

%  Ld.  Rayon.  1307.  S.  C.  cited  by  Powell,  and  laid  by  him  to  be  clearly  (o,  ualeft  there  w  aa  9£fym 

of  his  own  for  the  releafe  to  work  upon. 

Co.^t.292.  If  a  man  releafes  all  quarrels;  a  man^s  deed  being  taken  moft 
ftrongly  againfl  himfelf,  it  is  as  beneficial  as  all  d£lions,  for  by  it 
all  ad[tons  real,  perfonal,  and  mixed,  are  releafed. 

Cp. Lit.  29a.  So,  if  a  man  releafes  (mtnesloquelas^  it  is  as  large  as  omnts  aSHsws^ 
and  extends  as  well  to  anions  in  courts  of  record  as  bafe  courts. 

C0.L1t.a9a.      So,  a  releafe  of  omnes  exa£Hofies*^  is  equal  to  a  releafe  of  all 

tur  ^  ijmKdp,  and  txigen  fignififth  to  require  or  demand.     Co.  Lit  ft9a.  t. 

(K)  Releaft,  in  what  Cafes  reftrained  to  the  fpecial 
Purpofe  for  which  it  was  given* 

Plow.  a«9.    /^N  the  rule  of  law,  that  every  man's  deed  fliall  be  taken 

^9H"Ma-  ^'  ilrongeft  againft  himfelf,  and  on  what  is  laid  down  in  (a) 

i^g.     °'     ^Ithnm's  cafe,  generalis  claufula^  &c.  it  hath  been  infifled,  that 

general  words  in  a  releafe  are  to  be  taken  ftrongeft  againft  the 

releafor,  and  are  not  to  b^  qualified  or  reftrained  by  any  (pedal 

recital. 

And.  {64.  But  herein  the  fure  rule  and  diftin^ion  feems  to  be,  that  where 

Hob  74.      i^txc  are  general  words  all  alone  in  a  deed  of  releafe,  they  (hall 

Mod.'  99.  *    be  taken  moft  ftrongly  againft  the  releafor  1  but,  where  there  is  a 

3  Mod.277.  particular  recital  in  a  deed,  and  then  general  words  follow^  the  ge- 
rl  v^r*   ^^  words  (haU  be  quali^ed  by  the  particular  icat^L 
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Indeed  in  the  cafe  of  Roiherham  v.  Cmmfley^  wlicre,  upon  a  re-  Cn».  £Ut. 
Ference  to  arbitratiun  of  fomc  controverftes  relating  to  relief  and  370' 
heriot  claimed  by  the  lord  of  his  tenant,  a  releafe  was  awarded,  s,*c!*  ^  ' 
which  ^xras  drawn  up  of  all  reliefs ^  duties^  and  amercements^  and  this  Raso.  909. 
releafc  being  pleaded  to  an  adlion  of  debt  on  an  obligation,  it  was  '•  ^'  ***•*• 
infiftedy  though  the  word  duty  might  in  ftri£tnefs  extend  to  a  bond 
debt,  that  yet  it  ought  not  to  have  this  conftrudtion  in  the  pre* 
ient  cafcy  it  being  placed  between  the  words  relief  znd  amercements^ 
'which  ihewed  that  the  parties  intended  duties  of  the  fame  nature  j 
but  it  ^ras  adjudged  otherwife  *,  and  that  the  word  dttty  working 
an  extinguiihment  of  the  bund  at  law,  the  force  of  the  word  wa8 
not  to  be  controuled  by  the  intention  of  the  party. 

But  in  the  following  cafes  the  intention  of  the  pany  has  been 
principally  regarded : 

As  where  in  debt  upon  an  obligation  the  defendant  pleaded  a  Heti.  9. 15. 
releafe  of  all  errors,  and  all  a£lions,  fuits,  and  writs  of  error  ^^^'**  ^* 
whatfocver  \  it  was  adjudged,  that  the  releafe  extended  only  to     ^^' 
writs  of  error,  and  did  not  releafe  the  obligation,  though  the  word 
anions,  had  it  ftood  Gngly,  would  have  done  it. 

If  a  man  receives  lo/.   of  another,  and  by  his  deed  acknow-  2  Roll.  Abr. 
ledges  the  receipt  thereof,  and  thereof  releafes,  acquits,  and  dif-  409-  «•«=<* 
charges  him,  and  of  all  a£iions,  fuits,  debts,  duties,  and  demands;  J  hare  been 
by  this  releafe  nothing  is  difcharged  but  the  lo/.  and  the  a£tion  adjudged 
and  demands  thereof,  for  the  laft  words  have  reference  to  the  firft,  '^''"' 
and  fo  are  limited  by  them.  ,B.  R. ' 

3  Mod.  277.     Carth.  119.     Show.  155.  S.  C.  cited,  aod  doubted  of  by  Holt,  Ch.  J*  who  (aid,  that 
ao  fttch  cafe  was  to  be  found. 

In  the  cafe  of  Hen  v.  Han/on  \t  was  held,  that  a  releafe,  made  Lev.  99. 
in  perforniance  of  an  award,  did  not  difcharge  a  growing  rent,  ^'^'  '^'' 
though  the  releafe  contained  general  words,  for  this  reafon  {inter 
alia)  that  it  was  not  the  intention  of  the  parties. 

So,  in  the  cafe  of  Morris  v.  Wilford^  a  releafe  of  the  wife's  *  J«"-  *o4« 
cuftomary  part,  with  general  words,  was  held  only  to  extend  to  *  show?4X 
the  fpecial  matter  recited.  pi.  32.    3  K.eb.  814.  S40, 

So,  where  the  plaintiff  releafed  all  demands  on  his  own  pro*  s  Lev.  %7t* 
per  account ;  it  was  adjudged  by  the  whole  court  that  an  obIiga«  Stoke*  ?. 
Uon  taken  by  the  plaintiff  in  his  own  name  in  truft  for  the  chil-  ^ff',^, 
drcn  of  %  S.  was  not  difcharged  thereby.  s.  c  by  the 

name  of  Nokei  ▼.  Stokei. 

So,  where  in  covenant  to  pay  anhcriot^  mortem  J.  S.  or  40/.  aMod.a8i 
at  the  eleaion  of  the  plaintiff,  the  death  of  J.  S.  was  fet  forth,  ^^„7;  V * 
and  that  afterwards  the  plaintiff  chofe  to  haye  the  40/.  for  which  TrevU  v. 
be  brought  his  a£tion,  and  affigned  the  breach  in  the  non-payment;  logran. 
the  defendant  pleaded,  that  the  plaintiff  releafed  to  him  all  anions 
s^nd  demands,  Istc^  but  this  releafe  was  made  in  the  lifetime  of 
J.  &,  and  there  was  an  exception  in  it  of  heriots^  upon  demurrer, 
tt  appearing  that  neither  the  heriot  nor  40/.  were  in  demand 
at  the  time  of  the  releafe  given,  and  it  appearing  plainly  by  the 
exception  in  the  releafe  not  to  be  the  intention  of  the  parties  to 
>deafe  the  hcriots^  judgment  was  given  for  the  plaintiff. 

Zz4  -'•'«- 
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3  Mod.  177.  A.  recovered  againft  B.  a  judgment  for  600/.  and  made  J^  S^ 
3  Uv.  ft69.  ^jij  y,  £>,  }^i3  executprsi  and  died  ^  B.  madeC  his  executor,  and 
S7h/,i9.  dcvifcd  a  legacy  of  5/.  to  J.  jD.  and  died;  7.  2>.  by  deed  ac- 
Cole  Y.  knowledged  the  receipt  of  the  5  A  of  C.  and  thereby  releafed  the 
Siigbc.       fj^jd  legacy,  ^nd  all  a&ions,  fuita,  and  demands  which  he  bad 

againft  C  as  execotor  to  B^  and  after  argument  in  B.  K.  it  was 

adjudged,  that  nothing  was  releafed  but  the  5  /• 
Ld.Ra]rm.  In  affum^t  againft  the  defendant  for  7/.  the  plaintiff  declare^ 
^^Th  '^^  that  wnereas  he  had  mortgaged  to  the  defendant  certain  copyhold 
la)  PUt^t  ^nds  redeemable  upon  payment  of  fuch  a  fum  of  money,  the 
arguments  defendant  in  confideration  that  the  plaintiff  would  releafe  to  the 
^  B  V *^^  defendant  his  equity  of  redemption,  affumed  to  pay  to  the  plain* 
ttporced!  ^^^  7  '•  T^^  plaintiff  avers,  that  he  did  releafe  his  equity  of  re- 
Saik.  171.  demption,  but  that  the  defendant  has  not  paid  the  7  /•  The  de« 
^3-  fendant  pleads  this  releafe  in  bar  of  the  a^ion,  becaufe,  after  the 

Ld.  llajrm.*  words  equity  of  redemptiotij  the  fcrivener  had  added,  and  all  aBicns^ 
664.  duties f  and  demands ;  and  on  demurrer  the  queftion  in  {a)  C.  B* 

was,  whether  this  7/.^"was  releafed  by  thofe  general  words?  and 

adjudged  that  it  was  not. 
^RolLAbr.  If  an  obligation  be  dated  and  delivered  the  23d  of  Tanuarj 
410.  yUt  g  JfCf  and  obligee  make  a  releafe,  which  is  dated  a  2d  of  jamtarj 
S07«VroU.  5  /^^'i  ^^^  delivered  after  a3d  oi  January^  and  by  this  deed  be 
Rep.  155.  releafes  to  the  obligor  all  actions  u/que  diem  bujus  pnefentts  tem^ 
P^in.ftiS.  pQf^^  .^  thi5  releafe  O^^U  not  difcharge  the  obligation,  for  hujtu 
300?  Cro.  pretfentis  temporis  (hall  be  taken  the  prefent  time  when  the  deed 
^iis.  14.       was  dated. 

s  Mod.iSo* 

I  Mod.  182.  In  trefpafs,  affault  and  battery,  the  defendant  pleaded  a  gene* 
01x0^  ▼•  ^al  release  of  all  anions,  CsTc.  from  the  beginning  of  the  world 
'^^  if/^c/^  ad  diem  dot  As  of  the  faid  releafe }  and  it  happened  that  the 
battery  was  done  upon  that  very  day  in  which  the  releafe  is  dated; 
fo  that  it  was  held  that  this  a&ion  was  not  difcharged,  for  the 
releafe  did  not  include  that  day,  and  the  defendant  fliould  hav« 
traverfed  ally  lie.  after  the  date  of  the  day  of  the  releafe.^ 

(L)  What  Right  or  Intercft  fhall  he  faid  to  be 
releafed ;  ^nd  herein,  of  Mifirecitals  and  Excepr 
tions  in  Releafes. 

po.Ut.s74.  A  Releafe  of  a  bare  right  for  a  day  or  an  hour,  ^e.  is  as  good 
^^  as  if  it  was  made  to  the  other  and  his  heirs. 

Cq.Ut.s74.  A  releafe  may  be  0x1  condition,  but  a  condition  cannot  be  re-. 
leafed  oti  condition. 

Lurw.  ^3$.       But  a  releafe  on  condition  that  rekafee  (hall  pay  releafor  fo 

riL^rft^*  much  moneys  is  not  good ;  but  if  the  releafe  be  worded  in  this 
^  manner,  that  if  the  releafee  nay  fo  much  at  a  day  to  come,  then 

he  releafes,  ^c,  this  is  a  good  releafe. 

s1toU.Abr.      If  one  man  finds  the  goods  of  another,  and  the  owner  releafes 

ti'^  Laoft     ^^  '^^  ^^^  **  *"  poffeffion ;  this  vcfts  the  property  in  him^  (*)  hot 
i«l,      ■    fuch  releafe  muft  be  by  deed. 
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If  one  makes  a  Icafc  for  ten  years,  remainder  for  twenty  years,  Co.Ut.»75. 
in<i  he  in  the  remainder  releafes  to  the  firft  leflee,  the  releafee  fliaU 
tiave  thirty  years  for  his  term,  for  ten  years  (hall  not  be  drowned, 
bccaufe  a  chattel  cannot  be  drowned  in  a  chattel. 

The  lord /ar/imd<//i/ cannot  releafe  to  the  ttmntparavaiUy  faving  Co.  Lie 
to   him  part  of  the  fervicesy  but  the  faving  in  that  cafe  is  void,  3<'S*  ^ 
But,  if  there  be  lord  and  tenant  by  fealty,  and  20/.  rent,  th..  lord 
may  releafe  all  his  right  in  the  feignory,  faving  fealty  and  10 /• 
rent  $  but  the  lord,  upon  his  releafe  to  the  tenant,  cannot  referre 
a  new  kind  of  fervice. 

A  releafe  of  common  !n  one  acre  is  an  extinguifliment  of  the  And.  %%%. 
whole  common,  s^ow-  35<^ 

An  {a)  entire  thing  cannot  be  releafed  as  to  part  \  but,  if  a  man  3Buift.  231. 
be  bound  to  perform  two  things,  the  obligee  may  difcharge  the  (')  What 

party  of  one  of  them.  «i  entire  thing,  W.  Palm.  247.    Owen,  .1.    wSo^Jit 

A  releafe  of  covenants  Ihall  releafe  the  bond  for  performance  Dyer,  35s* 

of  covenants.    So,  in  the  cafe  of  [b)  Hen  v.  Hanfin  it  was  agreed,  ^  ^**  99- 
that  if  the  rent  was  releaCpd,  the  covenant  for  payment  pf  it  was      *  '^'* 
releafed  likewife. 

If  a  man  brings  an  appeal  of  tnaibetfii  and  after  releafes  the  ac-  43  Afl;  39. 
tion,  the   releafe   (hall  bar  him  to  have  an  a£lion  of  battery  of  *^<»U»  Abr. 

the  fame  battery.  '*'^' 

If  a  rent-charge  ifiues  out  of  three  acres  of  land,  and  he,  who  %  RolU  Abr. 

has  the  rent,  releafes  all  his  right  in  one  acre,  the  rent  is  all  ex-  4i4* 
tin£l,  becaufe  all  iflucs  out  of  every  part,  and  it  cannot  be  appor- 
tioned. 

When  ea^ecutioq  is  had  of  twenty  acres,  by  a  releafe  of  one  acre.  And.  is^. 

the  execution  is  gone,  and^is  a  difcharge  of  land  and  body.  Owcn^au 

A  releafe  of  all  advantages  of  account,  is  a  good  bar  to  an  ac-  s  Co.  151, 
tion  of  debt  upon  that  account. 

If  I  releafe  to  //.  all  anions  which  y.  5.  has  againft  him,  the  Djrer,  56, 
releafe  to  A.  is  good,  and  the  laft  words  Ihall  be  (c)  rejeded;  for  ^j"*J: 
a  deed  may  be  <][ualifie4  and  abridged  bv  latter  words,  but  not  to-  ta/icbeti!" 
tally  deftroyed.  nlted  at  to 

one  obligee^ 
provifo  that  the  other  ihall  not  take  advantage  of  it,  the  provifo  is  void.    Lit.  Rep.  191. 

A  releafe  to  j1.  and  B.  of  all  a^iions,  is  a  releafe  of  all  feveral  Ld«  Rajoi, 
anions  whiph  the  releafor  has  ag^iinft  them,  as  well  as  all  joint  ^35* 
adions. 

A  releafe  exceptmg  one  bond,  excepts  fuits  and  a£kions  for  that  Cro.  £iu. 
tond.  7*6. 

If  jt.  recite  that  he  had  recovered  judgment  againft  B.  before  Dyer»  5c.  - 
Ae  tuftxces  in  Derby,  whereas  in  truth  the  judgment  was  ha^i  ]s\  pj^,"!?^ 
^.  k.j  this  mifrecital,  it  is  laid,  will  make  the  rekafe  voi4«  395.* 


THB  Profefion  have  already  been  apprifed  hy  Mr. 
FiA&NB,  that  the  former  colUSian  in  this  jlbridgmnl 
under  the  title  «*  RnuAiUDEK,''  feems  to  ie  an  extraff/rm 
a  Manufcript  Treati/ey  apparently  ef  the  Lord  Chief  Barm 
Gilbert,  upon  thatfubjeSl.  In  the  following  pages  of  tbis 
volume  they  will  find  the  whole  of  that  Treatije,  which  I  em 
enabled  to  lay  before  them,  by  the  unfolicited  kindnefs  oft^* 
Hargrave,  who,  asfoon  as  he  was  informed  I  was  «- 
gaged  in  the  editing  of  this  work,  was  pleafed  to  coa$mm' 
cote  the  Manufcript  to  me,  with  a  permiffion  to  print  it  et 
length.  Such  a  favour,  fo  conferred,  I  acknowledge  wiA 
gratitude  and  with  pride :  whilfi  it  adds  to  the  value  of  the 
Work,  it  does  honour  to  the  Editor.  The  parts  of  the  Tree- 
tife  which  never  before  appeared  in  print,  I  have  difiih 
guijbed  by  including  them  between  inverted  commas:  the 
other  parts  I  have  marked  with  a  fingle  inverted  comma. 
The  additional  colleSions  of  fhe  Compiler  of  the  Ahridgmest 
are  left  without  any  diftinguifhing  mark  -,  and  the  paffages 
for  which  I  am  refponfible  are^  as  ufual,  inferted  betwee$ 
crotchets. 

HENRY    GWILLIM. 
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'     A   LL  that  it  feems  neceflary  to  obferve  by  way  of  introdoc- 

<  x\.  ^'^"  ^^  ^^^  ^nfuing  head,  is,  that  after  fuch  time  as  the 
*  feudal  property  came  to  be  extended  and  enlarged  to  a  per- 

<  petual  and  durable  eftate,  and  that  donations  were  frequently 
'<  made  to  the  feudary  and  his  heirs;  this  gave  him  the  abfolule 
^  ownerQiip  and  property  in  the  feud,  and,  confequently,  as  abfo- 
*<  lute  a  power  of  difpoGng  thereof  to  fuch  perfons,  and  upon  fuch 
^<  terms,  as  he  thought  fit ;  fo  that  if  he  aliened  the  eftate  to  any 
<<  perfon  for  life,  or  years,  or  any  like  intereft,  as  the  whole  benefit 
^  he  intended  the  perfon  (hould  be  capable  of,  yet  he  left  a  rever- 
'*  fion  in  himfelf,  which  being  alienable,  he  might  at  the  fame  time 
**  limit  it  to  go  over  to  any  other  perfon  after  the  firft  intereft  de« 
*^  termin^d.  And  this  he  might  likewife  limit  and  circumfcribe 
**  as  he  thought  fit,  and  make  a  further  limitation  over  to  any  third 
*<  perfon,  and  fo  on  till  he  gave  it  out  in  as  large  a  manner  as  he 
*<  himfelf  enjoyed  it.  All  the  limitations  after  the  firft  were  called 
*<  <  Remainders/  either  from  their  being  a  part  of  what  remained 

i«  and  was  left  in  the  donor ;  or,  from  the  nature  and  manner  of  Cowills  tni 
•*  their  exiftence,  as  not  being  to  come  to  the  perfon  intended,  till  J*?**  ^^^ 
^  after  the  preceding  eftates  fpent.  But,  becaufe  upon  fuch  dona-  u  Reau'm* 
**  tions  made,  the  donors  either  referved  particular  fcrvices  to  te,"    Co. 
**  themfelves,  or  in  default  of  fuch  refervation  the  law  created  J^^*^*^ 
f*  and  raifed  to  them  certain  duties  and  fervices  to  be  done  by  the  5 j.  * 
"  tenant,  as  a  recompence  and  confideration  for  his  enjoying  the  Moor,  344. 
••  feud}  therefore  the  tenant  could  in  no  cafe  alien  or  difpofe  of  ^*»«'*'*^^ 
^  the  feud  without  a  particular  licence  of  his  lord  for  that  pur- 
^^  pofe,  fince  this  would  have  been  a  breach  of  that  truft  the  law 
^<  had  invefted  him  with,  and  might  have  endangered  the  peace 
<*  and  fecurity  of  the  lord  by  fubje£ling  him  to  the  perfen  of  hia 
^  greateft  enemy.     And  as  the  tenant  in  fuch  cafe  had  no  power  Co.  Lftt. 
*'  to  alien  without  his  lord's  licence,  fo  neither  could  he  alien  in  43*  *•  ^ 
<*  fuch  a  manner  as  to  leave  his  lord  for  any  time,  though  never  e^.'^^oi/' 
**  fo  fmall  and  incon(iderable,  without  a  tenant  to  do  his  fervices, 
**  which  the  lord  could  in  no  fort  be  fuppofed  to  difpenfe  with  by 
**  his  licence.     For  befides  the  danger  that  might  poflibly  happen 
''  in  that  interval,  the  fervires  being  created  at  the  fame  time 
**  with  the  feud»  and  coming  to  the  lord  in  lieu  thereof,  were  to 
'*  be  as  perpetual  and  unalienable  as  the  enjoyment  of  that  was  to 
^'  be.    And  fince  the  fervices  to  be  performed  were  fuch  as  none 
'*  who  were  uncertain  of  enjoying  the  feud  during  their  lives^ 
<'  would  either  undertake  or  think  themfelves  under  a  fufficient 
**  encouragement  to  perform  is  they  ought,  becaufe,  if  they  held 
*'  the  £ead  but  for  yearsj  and  (hould  happen  to  furvive  thofe  years, 

«diej 
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<'  they  would  then  become  deftitute  of  a  provifioa  and  fopportfor 
<'  their  lives,  notwithftanding  all  their  former  labours  and  fcrvices 
<^  to  the  lord ;  and,  confequently,  from  fuch  tenants  the  lofd  cooU 
^  not  expert  a  faithful  and  zealous  difcharge  of  tbeir  dnties; 
'<  therefore  the  fcrvices  were  always  to  be  perfonncd  by  fudi  u 
^<  held  the  feud  for  life,  at  leaft ;  and,  confequentlj,  the  tenant 
9  Co.  135.    ''  could  not  by  his  alienation  leave  the  lord  witbont  fach  a  ooe. 
Co.Litft69.  (c  For  thig  Tfafon  it  was,  that  if  a  leafe  was  made  for  years,  re- 
**  ^*  ••  mainder  to  the  right  heirs  of  J.  S.  there  would  be  no  tenant  of 

<<  the  freehold  to  do  the  fervices.     So,  if  a  leafe  ^were  made  for 
<^  life,  or  a  giftin  tail,  to  begin  at  a  future  day  or  time,  fuch  \ak 
<<  or  gift  were  made  void ;  for  until  the  commencement,  the  kf* 
*  <<  fee  or  donee  would  have  nothing,  and,  confequently,  be  under 

^  no  obligation  to  do  the  fervices;  and  the  leflbr  or  donor  in  the 
*^  mean  time  having  parted  with  their  intereft/rv  to/t/a  would  be  re- 
<<  gardlefs  of  the  fervices.  To  prevent,  thereJFore,  this  inconvem- 
<<  ence  and  danger  to  the  lord,  the  law  adjudged  fuch  leafe,  gift,  or 
<'  remainder  to  be  void  ;and,confequently,  the  firft  tenantcontinoed 
'<  tenant  ftill  to  the  lord^  and  as  fuch  was  obliged  to  a  performance 
**  of  the  fervices.  Thefe  reafons,  though  they  now  feem  antiquatedi 
<<  may  perhaps  be  of  equal  force  with  the  reafon  no^ir  conrnioolf 
^'  urged  from  the  danger  of  fufiering  the  freehold  to  be  at  anj 
<<  time  in  abeyance,  expe^ancy,  or  fufpenfe,  becaufe  the  rights« 
**  ftrangers  would  fuffer  thereby  for  want  of  a  perfon  in  the  mean 
•«  time  to  charge  with  a  praecipe  for  recovery  thereof •  But  yet  it 
<<  was  not  abfolutely  neceflary,  that  the  eftate  of  freehold  or  inherit- 
'<  ance  (hould  be  the  prefent  and  only  fubfifting  intereft  :  for  if  a 
**  leafe  were  made  for  years,  remainder  for  life,  or  in  taO,  and 
<*  livery  thereupon,  this  remainder  was  good ;  for  here  was  no 
*<  time  wherein  the  lord  was  without  a  tenant  of  the  freehold, 
<<  and  his  being  obliged  to  all  the  feudal  fervices  might  perhaps 
<<  be  one  reafon  why  fo  little  regard  was  had  to  the  intereft  of  the 
f  Co.  57,8.  **  leflee  for  years,  he  being  no  ways  able  to  controul  or  impeach 
^<  the  Z&3  or  difpofition  of  the  freeholder. 

**  Another  thing  obfervable  is,  that  as  the  tenant  could  in  00 
^*  fort  alien  without  his  lord's  licence,  nor  could  that  licence  be  fo 
**  interpreted  as  to  deprive  the  lord  of  a  tenant  qualified  to  do  his 
**  fervices,  fo,  when  he  had,  by  a  fufficient  provifion,  taken  care 
'<  of  his  lord,  he  might  then  carry  over  the  difpofition  to  any  other 
^*  perfon  as  far  as  he  pleafed.  For  it  would  have  been  unreafon- 
<*  able  to  compel  him  to  aflign  over  the  whole  fee  to  any  other 
^<  perfon,  when  no  exigencies  of  the  tenure  required  it,  and 
<^  would  alfo  have  taken  away  his  power  of  providing  for  otfaen, 
'*  whom  he  might  lie  under  equal  obligations  to  take  care  of. 
*<  Hence  came  the  notion  of  remainders ;  and  the  reafon  why  they 
<*  were  to  be  limited  and  pafe  out  of  the  grantor  at  the  fame  time 
*<  with  the  particular  eftate^  feems  to  arife  from  the  nature  of  the 
1  w<*ft.  <<  licence  formerly  given  for  alienation.  For  as  %ht  tenant  could 
ft.  567*  c<  not  ^lien  at  all  without  his  lord's  licence,  fo  neither  could  he 
<*  alien  for  any  longer  time»  or  to  any  other  perfon,  than  fuch 
<^  licence  warranted.  Therefore,  if  he  had  s^  mind  to  difpofe  of 
*<  the  feud  to  feveral  perfons  in  fucceflion,  he  wm^  to  procure  a 

^  ticeiic^ 
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licence  for  that  purpofe,  and  by  ^proper  limitations  to  let  in  all 
perfons  within  the  benefit  of  it  at  the  fame  time,  left  bf  death 
or  otherwife  he  might  be  afterwards  prevented  from  purfuing  it^ 
And  thefe  remainders  are  now  limited  of  fuch  forts  of  inhe- 
ritance as  will  not  come  within  the  rules  of  this  i:eafoning, 
And  though  licences  for  alienation  are  ceafed,  yet  it  has  been 
thought  fit  to  obferve  the  rules  deducible  therefrom  in  the  li« 
jniting  and  fettling  of  fuch  remainders.  But,  before  we  enter 
into  a  particular  divifion  of  this  head,  it  will  be  neceflary  to  ob- 
ferve further,  that  anciently  the  tenant  being  poiTefled  of  the 
entire  property  in  the  feud,  might,  upon  his  alienation  in  fee^ 
liave  ere£led  a  feignory  to  himfelf,  to  arife  out  of  the  tenancy. 
And  this  pra£lice  was  encouraged,  becaufe  it  multiplied  feudal 
tenants,  and  brought  greater  force  into  the  field.  But,  though 
thefe  feignories  were  fo  far  in  the  nature  of  reverfions,  that 
upon  determination  of  the  tenancy  in  fee  by  efcheator  forfeiturcy 
the  tenancy  came  back  again  to  the  firft  tenant,  and  he  be- 
frame  feifed  thereof  in  fee  as  he  was  before;  and  though  the 
feignories  themfelves  were  then  alienable,  as  the  reverfion  now 
isj  and  carried  with  them  the  rents  and  fervices,  as  a  grant  of 
.  the  reverfion  now  does ;  yet,  whether  they  might  have  then  li- 
mited a  remainder  over  upon  a  tenancy  in  fee,  as  they  may  now 
^  do^  where  the  reverfion  would  otherwife  veft  in  themfelves,  is 
^  uncertain,  fince  there  was  no  reafon  of  convenience  to  multiply  / 

^  fuch  remainders,  though  they  found  it  convenient  to  multiply 
><  fuch  feignories.  But,  however  it  happened  before  the  ftatute 
><  of  quia  emptoresj  yet,  after  that  ftatute,  no  one  could  have  dif-* 
^<  pofed  of  the  fee  without  a  remainder  upon  it.  For  the  fee  in 
^<  all  cafes  by  that  ftatute  was  to  be  holden  of  the  firft  feudal  ^ 

EC  lord ;  and,  confequently,  the  tenant,  who  mad^  the  alienation, 
«  had  nothing  further  to  expeA  in  the  tenancy  either  as  a  feig- 
^*  aory,  reverfion,  or  efcheat ;  but  thefe  now  belonged  to  the  firft 
<«  feudal  lord,  and  therefore  the  tenant  could  not  difpofe  of  what 
c<  belonged  to  another :  for  the  reafon  of  making  that  ftatute  was, 
c  that  the  tenant  might  not  ere£l  feignories  to  himfelf  to  prevent 
«  the  efcheat  to  his  lord :  hence  it  plainly  followed,  that  every  re- 
<<  mainder  muft  depend  upon  a  particular  and  lefs  intereft  than 
€t  the  fee,  and  therefore  was  confined  to  three  cafes,  viz.  to  eftates 
<<  for  years,  which  is  the  leaft  certain  intereft  the  law  knows,  to 
«<  eftates  for  life,  and  to  eftates-tail.  The  eftates  for  years  and 
<<  for  life  were  the  ancient  ones  at  common  law,  and  were  the 
«<  terms  for  which  people  ufually  difpofed  of  the  feudal  intereft  : 
«  the  eftate-tail  came  in  upon  the  conftru£tion  of  the  ftatute  d& 
<«  ibniSf  which  made  the  inheritance  to  be  certainly  defcendible. 
«*  And  when  the  ftatute  quia  emptores  followed  it  fo  near,  they  then 
«<  conftrued  the  fee  conditional  in  the  donee  to  be  an  eftail-tail, 
•<  and  the  ancient  feignory  in  the  donor  to  be  a  reverfion.  If  they  Co.  Utt. 
«  had  not  made  fuch  conftru£tion,  the  ftatute  of  quia  emptores  had  *^  *^'  *' 
<•  {hut  out  the  donor,  which  had  been  to  carry  the  matter  farther  *  **  '  ^^^* 
«<  than  either  ftatute  intended ;  and  therefore  to  preferve  the  force 
«  of  both  ftatutes,  that  wluch.  was  before  called  a  feignory,  was 

«*  now 
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^  now  (Salkd  a  rererfiott,  that  the  donor  might  hare  his  own^ii 
<(  terett  preferved^  and  yet  not  be  faid  to  ereA  an  imennio 
^  feignory  between  him  and  his  lord,  which  the  ftatute  of 
^  emptores  had  forbidden.     And  all  this  plainly  ihews,  that  a 
«<  nory  and  reTerfion  are  in  their  own  nature  much  \hc  fame. 

^<  Bat  for  the  better  underftanding  of  this  head,  we  fiiall  ooaSder, 

(A)  Of  what  Things  a  Remainder  may  be  made. 

(B)  What  Words  are  fuffident  to  create  a  Re* 
mainder. 

u  Of  the  Propriety  of  the  Words  made  ufe  of  to  paft  die 

Remainder. 
2.  Of  the  Defcription  or  Defignation  of  the  Perfon  who  ii 

to  take  the  Remainder. 


(G)  Of  the  feveral  Kinds  of  Remainders  as 

guifhed  into  Remainders  vefted^  or  in  Contingencj 
or  Abeyance. 

(D)  Of  Remainders  in  Abeyance  or  Contingency; 
ivhat  Eftate  is  fufficient  to  fupport  them ;  where 
they  are  to  take  Efiedk ;  and  by  what  Means  thef 
may  be  deftroyed  or  prevented  from  coming  in 
ejfc ;  and  therein,  of  Remainders  by  Way  of  exe- 
cutory Devife  or  future  Intereft. 

(£)  Of  Remainders  that  arife  on  Conditions  Prece* 
dent  or  Subfequent. 

I.  Of  the  Difierence  between  a  Condition  and  a  Limitation^ 
and  in  cafe  of  the  G>ndition  when  it  precedes  the  vefting 
of  the  Remainder  as  the  Caufe  thereof,  and  is  anocmed  t» 
the  firft  Eftate,  and  when  it  is  annexed  to  the  firft  Eftate 
abfolately  without  any  Regard  to  the  Remainder. 

2*  Between  a  Deed  and  a  Will,  when  in  both  the  Sune 
Words  of  Condition  are  made  ufe  of  for  vefting  the  Re- 
mainder. 

3.  Between  a  Limitation  over  in  fuch  Cafe  of  a  WiO^  and 
where  no  Limitation  is  made  over. 

4.  Between  Remainders  that  are  to  arife  upon  CondidoDi 
agreeable  to  the  Rules  of  Law,  and  fuch  as  are  to  arife 
upon  Conditions  repugnant  and  againft  the  Roles  of  the 
Law. 

5*  Between  fuch  Words  as  a£luallf  make  a  Condition,  and 
fuch  as  are  only  defcripdve  of  the  Manner  when  and  how 
the  Remainders  are  to  arife  and  take  place* 

(F)Of 


)  Of  Crofs  Remainders,  or  thofe  arifing  by  Im- 
plication and  Conftrudion  of  Law. 

r)  Of  veiled  Remainders,  and  of  the  particular 
Eftate  to  fupport  them  in  their  Creation;  how 
long  it  muft  continue  ;  and  when  by  Determina- 
tion, Grant,  or  Refufal  thereof,  the  Remainder  is 
difcontinued,  barred,  or  deftroyed,  and  when  not. 

[)  In  what  Cafes  a  Remainder  or  Rererfipn  (hall 
be  fubjed:  to  the  A€ts  or  Charges  of  the  particular 
Tenant ;  and  therein,  of  the  Remedies  for  him  in 
the  Reverfion  or  Remainder  by  Entry,  Aftion,  or 
Recpipt. 

[  )  To  what  Purpofes  the  Remainder  is  accounted 
but  as  one  with  the  particular  Eftate,  and  where 
they  are  regarded  as  feveral  Eftates« 

\)  Of  what  Things  a  Remainder  may  be  made. 

<<  All  that  it'  feems  neceflary  to  obferve  for  explaining  and  clear- 
ing  this  point  will  be  refolved  by  putting  a  cafe  or  two>  wherC'- 
m  it  has  been  holden  doubtful  if  the  remainder  were  good. 
^'  A  man  feifed  of  lands  in  fee  grants  thereout  a  rent-charge  to 
one  for  life  or  yearsi  remainder  over  to  another  in  fee  or  in 
tail,  («fr.     It  was  doubted,  whether  this  remainder  were  goody 
becaufe  this  rent  had  no  exiftence  at  all  before  the  grant ;  and 
the  grantor  cannot  be  faid  to  have  any  part  of  the  rent  left  ia 
him,  as  he  would  of  land,  becaufe  he  firft  gave  being  to  the 
rent,  and  bounded  the  time  of  its  exiftence,  which  being  run 
'  out,  nothing  thereof  remains  to  grant  over  to  another ;  and  a  plowd.  35A 
'  remainder  is  to  be  granted  out  of  that  which  would  odierwifc 
'  be  a  reverfion  in  the  grantor,  which  here  this  rent  cannot  be^ 
'  being  newly  created.     But  in  this  cafe,  by  the  better  opinion  of  i  Btook, 
'  the  books,  and  a  judgment  lately  in  point  (fl),  fuch  remainder  of  *$*•  ?*•  ^' 
'  a  rent  newly  created  has  been  holden  good.    For,  as  the  grantor  ^g^'  ^  ^^ 

*  might  at  firft  have  granted  it  in  fee  or  for  ever,  having  fuch  %  Ro.  Ato. 

*  perpetual  and  durable  intereft  in  the  fund  out  of  which  it  wag  ^l^-P***^ 

*  to  arife,  fo  he  may  (hare  and  divide  the  grant,  and  give  part  j%,^    '  * 

*  thereof  to  one,  and  part  to  another  in  fucceflion  ;  and  the  ra-  («)  t  Let. 

*  ther,  becaufe  the  particular  eftate  and  remainders  are  but  as  *^.    . 

'*  one  eftate,  as  to  the  grantor,  being  limited  to  pafs  out  of  him  ^  Keb.  29I 
'^  all  at  the  fame  time.     And  as  to  him,  it  makes  no  difierence,  (^)  Mo.  fL 
"  whether  one  or  more  take  benefit  jointly,  or  in  fucceflion  one  **^* 
"  after  another.     But  (i),  if  he  grant  fuch  rent  for  life  or  years, 
'*  without  going  further,  he  cannot  after  grant  the  reverfion  there- 
"  of  to  another,  becaufe  he  has  no  reverfion  in  him  for  the  reafons 
"  before  given.    The  reafon  of  this  cafe  will  go  likewifc  to  com*' 
**  mons,  eftovers,  ts'c,  newly  created." 

In 
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4Mod.  S7S.      Ill  the  cafe  of  Tie  King  ▼.  Kimp^  '^  was  hdd,  that  tbe  king 

^^  grant  an  eftate  in  an  office  to  commence  infuturo^  or  upon  a 

^^    '^*  tingency,  for  he  hath  no  inheritance  in  the  office,  or  the  ei 

Skiii.446.  tion  of  it,  but  in  point  of  intcreft  only  to  grant*     And  it 

te^'  Stik  ^^^*  there  was  a  diverfity  between  offices  in  fee  cxifttt^ 

465.  pi.  £•'  fuch  as  were  granted  only  for  life,  which  bong  as  a  new  HBaagi 

Carth.  ftsi.  created,  might,  as  a  rent  de  novo,  be  granted  to 

fl  X.   Comb*  334«    Rex  t.  Kemp* 

8bMr.P.C*      *  If  one  be  created  baron,  vifcount,  earl,  Isfc^  hj  patent,  sal 
S*  >'*         ^  after,  in  the  fame  patent,  the  fatne  honour  be  granted  to  aoMadKr 

*  in  remaindei,  yet  this  operates  as  a  new  grant,  and  not  as  a  le* 

<  mainder ;  for  the  king  had  no  reverfion  oJF  that  honour  in 

*  though  he  had  ftill  the  fame  power  of  appointing  one  in  fucocfion 

<  to  take  it,  as  he  had  of  granting  it  to  the  fir(L 
§C<K  48.         ^  Soy  if  one  hath  the  office  of  park-keeper,  forefter,  gaoler,  ifafr* 
A^'P^       <  riff,  i^c.  to  him  and  his  heirs,  he  may  grant  thefe  offices  to  oae 
^'*            *  for  life,  remainder  to  another  for  life,  Qc.  for  ornne  majus  cm^Uw^ 

<  in  fe  minus,  and  as  they  are  grantable  over  in  fee,  fo  may 

*  they  be  granted  in  fucceffion  to  one  for  life,  with  remainden 
«  over,  &V.* 

lev.  «2o.         A  licence  to   fell  wine  may  be  granted  to  one  for  life,  re- 

Bridf*  Rep.  mainder  to  another  for  life ;  becaufe  by  fuch  licence  not  only  aa 

''^'  authority  pafleth,  but  an  intereft,  by  way  of  reftitution  to  dot 

which  was  the  fubjeA's    right    before  it  was  prohibited  by 

ftatute. 

**  But  before  we  leave  this  head,  it  may  be  proper  to  in<{uiie 
«  into  the  reafons  and  pradice  of  limiting  remainders  in  perfooal 
**  goods  or  chattels ;  for  thefe  in  their  own  nature  feem  incapable 
**  of  fuch  a  limitation,  becaufe,  being  things  tranCtory  and  bf 
<<  many  accidents  liable  to  be  loft,  deftroyed,  or  otherwife  im- 
<<  paired :  befides,  the  exigencies  of  trade  and  commerce  requiring 
«  a  frequent  circulation  thereof,  it  would  put  a  (top  to  all  trad* 
<<  ing,  and  occafion  perpetual  fuits  and  quarrels,  if  fuch  limits* 
37  H.  6.      '*  tions  were  generally  tolerated  and  allowed.     But  yet  in  laft 
3o.a«  Dy.y.  €c.  ^iii5  and  teftaments,  fuch  limitations  over  of  perfonal  goods  or 
bL  c»?^^*    **  chattels  have  fometimes  prevailed ;  efpecially.  where  the  fiifl 
Cro.  Cir*     '*  devifee  had  only  the  ufe  or  occupation  thereof  devifed  to  him; 
347.  ii  for  then  it  was  holden,  that  the  property  continued  in  the  exe- 

b!*Tji.^b.**  **  cutors  of  the  teftator,  and  that  the  firft  devifee  had  no  power 
Br.  tit/oe.  <*  to  alter  or  take  it  from  them*  But  in  either  cafe,  if  the  firft 
▼ife,  pi.  13.  €4  devifee  did  a£tually  give,  grant,  or  fell  fuch  perfonal  goods  or 
1  R^o.'Abr!  "  chattels,  the  judges  would  very  rarely  allow  of  a£lions  to  be 
6io.  pi.  4.  <<  brought  by  thofe  in  remainder  for  the  recovery  thereof.  Hence 
GodoipiL  $€  It  came  to  pafs,  that  it  was  a  long  while  before  the  judges  of  the 
S«iobA37.  '*  common  law  could  be  prevailed  with  to  have  any  regard  for  a 
1  Boiar.  **  devife  over  even  of  a  chattel  real  or  a  term  for  years,  after  an 
a^c^  **  eftate  for  life  limited  therein,  becaufe  the  eftate  for  life  betog 

%  BcaifpL    "  i*>  ^^  ^y^  ^^  ^^^  1^^  ^^  greater  regard  and  conGderation  diaa 
$7-  ^  an  eftate  for  yearsj  they  thoughtj  b^  who  had  it  devifed  to  kirn 

wfor 
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life,  had  therein  included  all  that  the  devifor  had  a  power  to 
difpofe  of.  And  though  they  have  now  gained  that  point  upon 
^Ixe  ancient  common  law,  by  eftabliihing  fuch  remainders,  and 
^  l^ave  thereby  brought  that  branch  out  of  the  Chancery,  (which 
^  court  frequently  helped  the  remainder-man  by  allowing  bills  to 
*^  compel  the  firft  deviCee  to  give  fecurity,  isfc.)  yet  it  was  at  firft 
'  introduced  into  the  common  law  under  a  new  name,  and  took 
^  all  the  fandiion  it  has  fince  received  from  thence;  an  account 
^    "^whereof,  and  how  far  it  has  been  carried,  may  be  feen  at  large 

•  in  the  Duke  of  Norfolk^s  cafe.     But,  as  to  perfonal  goods  and  3Ch.  Ca.n 
■    chattels,  the  comrmon  law  has  provided  no  fufficient  remedy  for 

F  the  devifee  in  remainder  of  them,  either  during  the  life  of  the 

•  firft  devifee,  or  after  his  death ;  therefore  the  Court  of  Chan- 
'*  eery  feem  to  have  taken  that  branch  to  themfelves,  in  lieu  of 

•  the  other  which  they  loft,  and  to  allow  of  the  fame  remedy  for 
>*  fuch  devifee  in  remainder  of  perfonal  goods  and  chattels^  as 
^*  they  before  did  to  the  devifee  in  remainder  of  chattels  real  or 
"-  terms  for  years. 

**  Therefore,  where  a  man  devifed  600  /.  a-piece  to  two  daugV  i  ch.  Ct. 
^  ters,  and  the  refidue  of  his  perfonal  eftate  to  his  fon,  and  if  i99« 
'«  either  of  his  children  died  during  their  minority,  the  furvivors  to 
«*  be  heirs  to  the  cieceafed  by  equal  portions ;  the  fon  died,  and 
•«  the  one  fiftcr  brought  a  bill  againft  the  executors  and  the  other 
««  fifter  to  have  her  own  600/.  and  the  half  of  the  brother^s  per- 
«*  fonal  eftate  j  {he  had  a  decree  accordingly  ;  but  was  forced  to 
*«  give  fecurity  to  pay  back  her  own  600  /.  in  cafe  flie  died  durirtg 
**  her  minority ;  though  it  was  faid,  if  Ihe  died  during  minority 
•*   leaving  iffue,  it  would  be  a  hard  cafe. 

*<   A  devife  was  made  of  the  ufe  of  goods,  plate,  and  houfehold  %  Ch.  Rep* 
•«  fluff  to  one  for  eleven  years,  and  after  to  another,  and  held  a  '37-   - 
«•  good  devife,  and  a  dccr<re  to  deliver  them  accordingly  after  the  wiiiil* 
««  eleven  years. 

**  So,  upon  a  devife  of  the  ufe  of  certain  books,  jewels,  and  iCh.Cu 
«*  rarities,  to  one  for  life,  and  after  of  the  things  themfelves  to  '3o- 
«•  another ;  he  in  the  remainder  brought  a  bill  in  the  lifetime  of  Lcmoo. 
•*  the  firft  devifee  to  have  fecurity  for  their  forthcoming  after  the 
**  death  of  the  firft  devifees ;  and  the  court,  being  affifted  by  two 
•*  judjjes,  held  the  remainder  good ;  but  ordered  them  t6  move 
*•  for  the  fecurity  another  time." 

A  farmer  devifed  his  ftock  (which  confifted  of  corn,  hay,  cattle,  Abr.  Eq. 
bfc.)  to  his  wife  for  life,  and  after  her  death  to  the  plaintiff.     It  was  3  »• 
obje£led,  that  no  remainder  can  be  limited  over  of  fuch  chattels  as  Bwrodale. 
thefe,  becaufe  the  ufe  of  them  is  to  fpend  and  confume  them :  but  [where  the 
the  tVIafterof  the  Rolls  faid,  the  devife  over  was  good  5  but  added,  «^j»««  i'- 
that  if  any  of  the  cattle  were  worn  out  in  ufing,  the  defendant  was  "e*of  a  pt. 
not  to  be  anfwerable  for  them ;  and  if  any  were  fold  as  ufele(s,  ri(habJe  na- 
the  defendant  was  only  to  anfwer  the  value  of  them  at  the  time  of  ^^^  ***« 
the  falc.     And  an  account  was  decreed  to  be  taken  accordingly,      "bel^oi 

to  d'lTed  thrm  to  be  Cold,  and  to  allow  the  tenant  for  life  the  intcreft  of  the  produce  of  the  fjle.] 

i  A.  gives  his  fifter  by  will  10  A,  and  dire£);s  that  fuch  part  of  >  P«  Wma. 
his  perfonal  eftate,  as  his  wife  (hould  leave  of  her  fubfiftcncc,  Jf*^^  ^^ 
Vol,  V,  3  A  fliould  naifey. 


^^t  fStetttafntter  tfnli  ]ftefter(!oit# 

(hould  %6  to  the  fiftcr :  whatever  the  wife  has  not  emptdyeif  rA 

that  way,  (hall  go  over  and  be  accounted  for« 
4  Ch.  Hep.        *'  But,  where  a  man  devifed  debts  and  perfonal  eftate  to  oofj 
^'-  ^*  whom  he  intended  executrix,  for  life,  and  after  her  death  to 

-^^^^y  *'  another ;  the  executrix  died,  and  he  iq  remainder  brought  a  faifl 
s»mb.  137.  <<  againft  her  etecutor  for  the  faid  perfqnal  eftate ;  the  bill  was 
^^  Ak.  c«  difmified,  and  the  tems&inder  holden  void,  the  firft  devifee  being 
wl!^;^!^  <<  executrix,  in  whom  the  perfonal  eftate  vefted  and  attached  b^ 
ci5e.  «  a  right  prior  to  the  devife,  and  fo  belonged   to   her   exc'* 

jl^**-     «<  cmor.** 

TImc^  lb*  4nnfe  h»  to  die  caecvtiit  for  fiftf,  retDaiiider  ovtr,  aad  the  executory  de^ife  adjudged  gpoL 


ajK  A.  being  poflefled  of  a  term  for  ninety-nitfe  years,  devifes  it  to 
t^  V  IL  ftwr  Kfc,  and  after  to  fix  others  fucceilively,  for  their  lives,  if 
Si$-  A^  die  faid  term  (hould  fo  long  continue  \  and  all  the  feven  perfom 
Y.  FiTV-jod.  being  dead,  and  the  term  continuing,  it  was  adjudged,  that  it 
te  r^rihBu  iIk^^j  revert  to  the  executors  of  the  teftator,  and  that  it  did  not 
veft  in  the  furvivor  of  the  devifees  fo  as  to  tranfmit  it  to  his  repre^ 
fentatives. 
1 K  Was.  Bat  a  devife  of  a  term  for  years,  or  perfonal  chattel  to  one  for  a 
J?^  day  or  an  hour,  is  a  devife  of  the  whole  term  or  intercft,  if  die 

tov«o^ift»»  liokiiatHMi  over  is  void,  and  it  appears  at  the  fame  time  that  the 
«fti«  tic^c    whole  was  intended  to  be  difpofed  of  from  the  executors. 

t  W  Rcfw       «  WTiere  money,  goods,  or  other  perfonal  chattels,  arc  devifed 
*^  *J^^    «  to  one  and  the  heirs  of  his  body,  or  to  one,  and  if  he  die, 
J^  i\^^   ••  without    heirs    of   his   body,  the   remainder  over,    this    ic* 
mCKv.*.^  «  mainder  is  totally  void,  and  the  courts  will  not  allow  of  a  bill  by 
m%attL|4<^  M  tlig  remainder- man  to  compel  fecurity  to  have  the  money,  &V. 
<*  after  the  death  of  the  firft  devifee  -,  but  it  fliall  go  to  his  exe- 
**  cutors  or  adminiftrators.     For  the  firft  devife  gives  the  abfo- 
**  lute  property  of  perfoqal  eftate,  as  a  like  devife  of  real  eftate 
^  before  the  ftatute  de  donis  gave  a  fee,  upon  which  no  limitation 
•«  couivi  be  midc  further ;  and  as  the  heirs  are  tlie  reprefcntatives 
<<  to  take  a  real  eftate,  fo  are  the  executors  to  take  a  perfonal 
*<  eftate  V  suid  this  is  not  within  the  ftatute  J^r  i/pnu,  but  remains  at 
•^  common  law." 
S4^isivt«  n       If  A.  devife  that  his  goods  and  furniture  (hall  remain  in  his 
V4«»v^(>«      houfe  to  be  enjoyed  according  to  the  limitations  of  his  will,  by 
rC  i^ff^  ^'^'^  entitled  to  the  houfe,  the  firft  that  would  be  tenant  in  tail  of 
1^  «x  IV«     the  houfe  becomes  abfolute  owner  of  the  goods. 

Y  ^.  V^,  C«  4t5.  Duke  of  Bridgewater  r.  Tgerton,  iVrs  ii«.  1  Br.  Ch.  Rep.  aSt.  ootci,  Dafai 
^  Ma'IWm^^u^U  v.  Spencer.  ^  Br.  P.  C.  59a.  Foley  v.  Burnell,  1  Br.  Ch.  Rc^.  274.  Dook  PM« 
%'  Xfk^  i:$>«     V^u^Uin  y.  Burflem.     3  Br.  Ch.  Rc£.  loi.] 

i^V  Hrr*  **  ^^^^  where  a  devife  was  of  money  and  goods  to  one  for  life^ 
i<  and  if  the  devifee  died  without  ifiue,  then  to  go  over  to  ano- 
«<  ther»  this  was  held  a  good  devife  over ;  for  the  firft  liwHtafion 
•*  being  exprefsly  for  life,  the  words  after  could  not  enlarge  it  by 
««  iniplkution,  as  they  would  a  rea(l<ftatC|  and  then  it  fidla  witUa 
^  «^  the  common  rule  of-other^fes^k 

«  One 


fiemafnUer  anti  lEefter(!ott.  7^5 

^<  One  by  wiU  devifcd  1300  /.  to  his  daughter  ^.,  to  be  paid  at  Pawiett  t* 
•*   her  age  of  21  years,  and  if  flic  died  without  iflue  before  21,  then  ^°??'"» 
••    to  go  over  to  A,  provided  if  flie  married  before  21  without  con*  ^^^'    *  * 
*•    fcnt  of  certain  perfons,  then  to  go  over  to  C     She  did  marry 
^*   before  2i  without  fuch  confent ;  and  upon  a  bill  brought  by  B* 
•*    it  was  decreed,  that  A,  fliould  give  fecurity,  isfc.  for  the  money^ 
^*    if  flie  died  before  2 1  without  iffue ;  and  the  Mafler  of  the  Rolls 
*•    who  heard  the  caufe  faid,  the  law  was  now  fettled  accordingly. 
•«    But  there,  the  decree  was  fo  ordered  as  to  fervc  both  con  tin* 
*•   gencies,  viz.  that  upon  her  marriage  before  21  without  confent, 
•*   the  money  fliould  go  to  C,  yet  fo  that  if  flie  died  before  21 

without  iflue^  it  fliould  go  to  B,  according  to  the  devife/' 
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(B)  What  Words  are   fufEcient  to  create   a  Re- 
mainder. 

I.  Of  the  Propriety  of  the  Words  made  ufe  of  to  pafs  the 

Remainder. 

*  nrHE  word  Remainder  is  no  term  of  art,  nor  is  it  neceflary  to  Roll.  Abr. 

<  '-    create  a  remainder.     For  any  other  words,   fufiicient  to  4>6. 

«  ihew  the  intent  of  the  party,  will  create  a  remainder ;  becaufe  '  ^'^^* 

^  fuch  eftates  take  their  denomination  of  remainders  more  from  pjo^.  294 

*  the  nature  and  manner  of  their  exiflence,  after  they  are  limited,  134-  <  57-  b. 
«  than  from  any  previous  quality  inherent  in  the  word  remainder  *59- 170- **• 
'  to  make  them  fuch.    Therefore,  if  a  man  gives  lands  to  A.  fot  dV  ]»$.  b. 

<  life,  and  that  after  his  death  the  land  fliall  revert  and  defcend  xRoU.  Rep. 

*  to  B.  for  life,  {5V.   this  is  a  good  remainder,  and  may  be  ^'9* 

*  pleaded  as  fuch. 

<  So,  if  lands  be  giren  to  one  and  the  heirs  male  of  his  body,  eo.  Lit. 

*  and  to  him  and  the  heirs  female  of  his  body,  this  limitation  377.  a. 

<  to  the  heirs  female  is  a  remainder  ^  becaufe  it  is  not  to  take 

<  place  till  the  eftate  to  the  heirs  male  is  fpent. 

^  So,  if  lands  are  given  to  a  widow^and  to  the  heirs  of  the  body  Co.  Ut.  i6» 

*  of  her  late  hufl>and  on  her  begotten,  this  is  a  remainder  to  the  ^'^^'  ** 

<  heirs  of  the  body  of  the  httfl>and  i  becaufe  it  cannot  take  efie£t  '*^^ 

*  till  after  the  widow's  death,  who  hath  an  eftate  for  life. 

^  So,  an  eftate  limited  to  A.  for  life,  or  in  tail,  Cff  pofi  decejfum  pbw.  159. 

*  ejus^  ox  fro  defeBu  talis  exitHsf  to  B.  and  the  heirs  of  his  body,  Moor,pi.s4. 

*  is  good,  though  there  be  not  the  word  remainder.     So,  if  a  Icafe  rJu'/rVI 

<  be  made  to^.  for  life,  and  that  after  his  death  J9.  fliall  haVe  the  ^t^l 

*  profit,  this  is  a  good  remainder  to  B*  «  And  in  the  gommon  ^'o.  EUs* 
<<  limitations  of  fettlements  at  this  day,  the  word  remainder  is  '°'  ^^' 
<«  felJoni  ufed.^' 

^  So,  a  leafe  to  A.  for  life,  and  that  after  his  death  his  children  6  Co.  17.  b; 
«  fliall  have  it,  is  a  good  remainder.  ^*y"*'  ^3* 

<  Nav,  though  an  eftate  be  limited  exprefsly  as  a  remainder,  yet,  cro.  Eiis. 
•'  if  it  be  not  fo  in  conftru£3bion  of  law,  the  word  remainder  7*7-  768. 
^  will  have  no  force  to  niake  it  fuch.  As,  where  j/.  was  feifed  of  ]||^  ^^ 
I  lah'ffi  ih  feCi  abd'he'ahd  B.  levied  a  fiac'to  Qt  id  (te,  who  granted  795/ 

3  A^  ,       <  a9d 


7^4  IftematnDer  ann  BeDcrOom 

Co.iit  S99.  €  ai,^  rendered  to  JB.  in  tail,  rendering  rent,  and  if  Jl  ^cd  widi0Cit 

■ym.  141.  J  |{i|jg^  tenetnenta  prad.  integri  remamrent  to  ^.  and  Iris  heirs;  -B. 

^  fufFered  a  common  recovery  ^  and  A.  diftrained  for  his  rent: 

<  this  was  adjudged  a  reverflon,  and  as  fuch  the  rent  paflcd  widi 

<  it  to  ^.,  and  was  chargeable  upon  tlie  land  in  whofc  hands  fo- 

<  ever  it  came,  by  virtue  of  a  contra£t  which  cannot  be  dcftioyed 
«  by  the  recovery. 

Cro.£I1s.  *  But  here  it  may  be  proper  to  take  notice  of  a  fet  of  words 

'^'  ^  ^  fometimes  ufed  in  leafcs  for  years,  which  are  fo  far  a  part  of  the 
Co. "153.  *  *  limitation  and  defcription  of  the  firfl  intered,  that  they  canooc 
py.  S5V  <  again  be  made  ufe  of  to  pafs  any  further  intereft  in  the  {ame 
siTb  '^^  *  ^^"*^*  ^^^  if  one  make  a  leafs  to  A.  for  eighty  years,  if  he  tb 
God.  Abr.  ^  l^ng  live,  and  if  he  happen  to  die  within  the  faid  term,  then  the 
356-  *  lands  for  the  reft  due  of  the  fa'id  term^  or  for  ft  many  years  osfiaB 

2  RoU.  Abr.  c  ^^  ^^^^  remaining  of  the  faid  term^  to  go  over  to  another  ,•  this  li- 
I  Buiftr.  '  mitation  over  is  void ;  becaufe  the  time,  or  term,  of  eighty  yean 
193*  *  was  not-  abfolute  to  A,y  but  was  determinable  upon  his  deadi, 

co^uVlc.  *  *°^  by.  his  death  the  whole  term  is  at  an  end;  as  if  a  kaic 
Pbw.  19S.  ^  had  been  made  to  him  barely  for  his  life,  and  then  to  limit 
Moor,  «  the  refidue  of  a  term,   when  nodiing  thereof  remains,  is  re- 

P  44>«        <  pugnant  and  void.     But  fome  opinions  incline,  that  a  cfcvife  in 

*  fuch  a  manner  would  be  good,  by  reafon  of  the  intent  of  the 
^  party  and  the  equivocal fignificationof  the  word  /^rmiintf, which 

<  may,  though  not  (lri£lly,  fignify  alfo  the  time  or  fpace  of  eighty 

<  years,  as  well  as  the  eftate  or  intered  for  eighty  years  determin* 

<  able  as  afurefaid.  *  But  now,  if  a  leafe  be  made  to  A,  for  eighty 

*  years,  if  he  fo  long  live,  and  if  he  die  within  the  faid  term. 
Mod.  195.  •  then  the  land  to  go  over  to  another  for  the  refidue  of  the  eighty  years ^ 
^^T  L^*  *  ^^**  **  *  ^^^^  remainder ;  becaufe,  though  the  term  or  intereft 
195.  *  *  ^^  determined,  yet  the  land,  and  part  of  the  years,  dill  remain^ 
1  Acd.259.  '  ing,  thofe  years  may  be  made  the  meafure  of  the  fucceeding  io- 

*  tereft,  as  any  other  number  of  years  may  be/ 

Hob.  ^i^  J.  S.  feifed  of  lands  in  fee  by  indenture  demifes  them  to^.  for 
Hurt  87.      llfc^  habendum  to  the  faid  A.y  A,  C,  and  Z).,  his  three  fons,  for 

V.  Hoturtr  '^^*^  '^^^^  ^"*^  ^^^  ^*f^  °^  ^^^  furvivor  of  them  fucceffively  :  after 
(«)  But  had  tl)e  death  of  A.  it  was  adjudged  in  this  cafe,  firft,  that  if  the  fcni 
c  *^"*d  b  ^^^^  ^^^^^  it  muft  be  by  way  of  remainder,  they  not  being  par- 
a^iaure/tfrr  ^^^^  ^^  ^^  deed,  and  then  it  muft  be  as  joint*tenants,  which  could 
(ejfwejicut  not  be  by  reafon  of  the  woxAfucceJfive.  Secondly,  that  they  could 
n<.m\r.antyr  „q(  (^ke  in  fucccffion,  for  the  (a)  uncertainty  whofe  eftate  orin- 
had  been      tcrcft  was  to  commcncc  nrft. 

good.    Lcoa.  046.    Godb.  aio. 

2.  Of  the  Defcription  or  Defignation  of  the  Perfon  who  is  to 

take  the  Remainder* 

•*  A  S  to  the  defcription  or  defignation  of  the  perfon  who  is  to 
*'  *^  take  the  remainder,  fo  far  as  it  falls  within  the  names  of 
"  purchafe  allowed  of  by  law,  I  (hall  not  here  enter  into  it,  tha( 
"  being  equally  applicable  to  pofleffioos  as  well  as  remainder^ 

<«A1I 
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•*   All  that  feems  here  proper  to  come  under  confideration  is,  how 

••  far  a  limitation  in  remainder  to  a  man's  own  right  heirs,  or  the 

•*  heirs  male  or  female  of  his  own  body,  or  to  the  right  heirs  of 

*'  another  perfon,  (hall  be  good  as  a  remainder,  and  how  far  not. 

**   As  to  the  limitation  to  a  man's  own  right  heirs,  or  the  heirs 

•*   male  or  female  of  his  own  body,  this  is  void,  bccaufe,  fay  the  Ico.  Utt.a» 

<<  books,  no  one  can  make  his  own  right  heir  a  purchafer  either  of 

**   a  fec-fimple  or  a  fee-tail,  without  departing  with  the  whole 

•*   eftate.     Biit  this  being  a  reafon  that  carries  little  faiisfaftion  or 

**  inftru£lion  with  it,  we  mud  therefore  feek  higher,  and  endea- 

**  vouT  to  fetch  the  reafon  of  it  from  the  old  conititution  whereon 

••  all  our  law  feems  to  be  founded,  that  is,  from  the  nature  of  the 

««  feudal  tenure,  and  the  relation  that  was  at  firft  eftabliflied  bc- 

*^  twixt  the  lord  and  his  tenant.     And  then  clearly  the  reafon 

**  feems  to  be  this :  when  donations  came  to  be  made  to  the  feu- 

*«  dary  and  his  heirs,  or  heirs  male,  or  heirs  female  of  his  body, 

**  under  certain  duties  and  fervices,  thefe  words,  "  heirs,  CfT^." 

•«  being  words  of  limitation,  and  appropriated  to  meafure  out  the 

**  length  or  continuance  of  the  eftate  intended  to  be  given,  and  of 

•*  the  prefent  tenant  only,  the  lord  could  have  notice  how  far  he 

*•  \irould  be  capable  of  performing  the  fervices,  but  not  of  the 

**  heirs,  or  heirs  male  or  female,  ^c.  who  were  not  then  in  ejfe^ 

•'  and  yet  were  to  be  liable  to  the  fame  fervices,  when  they  came 

*•  into  the  tenancy :  therefore  the  lord  was  to  have  the  tuition  and 

'^  education  of  fuch  heirs,  lie   in  cafe  they  happened  by  reafon 

**  of  their  minority  to  be  incapable  of  performing  the  fervices, 

'*  that  fo  he  might  by  his  care  and  difcipline  fecure  to  himfelf 

^  tenants  always  capable  thereof,  either  in  their  own  perfons,  if 

*<.  they  happened  to  be  males,  or  by  proper  marriages  with  his 

"  tenants,  if  they  proved  to  be  females.     And  this  was  the  more 

'<  reafonable,  becaufe  he  gave  the  tenancy  to  the  heirs,  or  heirs 

"  male,  or  heirs  female,  l^c.  as  well  as  to  the  tenant  himfelf;  »nd 

"  all  who  came  under  that  defcription  were  equally  in  his  view, 

'^  and  within  the  words  of  his  gift.     But  now,  if  the  tenant  might 

"  have  broken  through  this  provifion  of  his  lord,  and  have  given 

**  the  tenancy  to  his  heirs,  £5*r.  by  his  own  immediate  gift,  then 

*'  all  thefe  ends  of  the  tenure  had  been  fruftrated  and  defeated ) 

"  for  they  coming  to  the  tenancy,  not  by  the  donation  of  the 

"  lord,  but  by  the  difpofition  of  the  tenant,  though  they  would 

"  have  been  ftill  liable  to  the  naked  fervices,  yet  the  lord  had  loft 

**  the  advantages  of  wardftiip,  marriages,  fffr.  which  were  annexed 

•*  only  to  thofe  who  came  in  upon  the  terms  of  his  own  donation 

*'  by  defcent ;  and  fince  they,  as  heirs,  were  equally  included  in 

**  the  firft  donation,  and  upon  the  death  of  their  anceftor  were  tQ 

"  come  in,  in  virtue  thereof,  therefore  the  law  conftrues  fuch  gift 

"  or  difpofition  of  the  tenant,  whether  in  pofleflion  or  remainder,  tQ 

"  be  totally  void  ;  either  for  that  theri  it  came  too  late,  the  tenancy 

*^  being  vefted  in  them  immediately  upon  their  anceftor's  death, 

^<  and  therefore  it  was  fruitlefs  to  give  them  what  they  had  aU 

^*  ready;  or  to  prevent  the  mifchiefs  that  might  accrue  to  the 

<<  lord  by  fettling  in  fuch  tenants,  as  for  the  prefent  might  not  he 

3  A  3  5*  capable  — 
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^  capable  of  doing  the  fervices^  and  for  want  of  a  proper  ejhiea- 

^  tion  under  the  lord,  would  never  after  be  qualified  for  them* 

<<  And  this  feems  to  be  the  true  reafon  of  that  fo  often  decants 

<<  turn  in  our  books,  that  a  man  cannot  make  his  own  right  beir^ 

**  or  heir  male,  or  female,  a  purchafer,  without  departing  with  the 

*<  whole  fee.     And  therefore  when  the  tenants  found  that  thii 

<<  wouUi  not  do  to  defeat  the  lord  of  the  wardfliip  and  marriage 

*<  of  their  heirst  thev  then  found  out  the  way  of  making  feoff- 

<<  ments  and  other  dilpofitions  to  their  eldeft  fon  apparent  by  name 

*<  in  their  lifetime,  and  then,  though  they  died  leaving  him  a 

I  Trft.  IOC,  **  minor,    and   not  capable  of  the  fervices,  yet  the  lord  loft  the 

^'%^'       **  advantages  of  wardlhlp,  marriage,  isfc.     But  to  meet  with  this 

^s.    "  ^  '  "  dcvife,  and  others  of  the  like  kind,  the  ftatute  of  Marlb.  r.  6. 

€  vo,  78.      *«  and  other  fubfequent  (latutes  were  made,  which  have  fecured 

Piowd.  8a.    (c  jjjg  IqjJj  againft  all  the  evafions  of  their  tenants  to  defeat  them 

**  of  the  advantages  of  their  feignory/' 
D).*r,pl.ao.       *  Therefore,  if  a  man  makes  a  leafe  for  life,  or  a  gift  in  tail  by 
tioor,72o.    (  deed,  remainder  to  another  for  life  or  in  tail,  remainder  to  him- 

*  fclf  and  his  heirs,  or  to  his  own  right  heirs  only,  this  remainder 

*  to  himfclf  or  to  his  heirs  is  void,  becaufe  the  fee  continued  flill  in 

<  him,  and  then  he  cannot  give  himfelf  what  he  had  before,  and 

*  he  cannot  give  to  his  heirs  as  fuch  what  the  law  gives  them 

<  by  a  prior  right  to  veft  at  the  fame  time  with  his  difpoGtion  to 
«  them.' 

le^n.  iSt.  So  that  if  one  levies  a  fine  to  the  ufe  of  his  wife  for  life,  the 
A  T' S8*^  remainder  to  the  ufe  of  his  eldeft  fon,  and  the  heirs  niale  of  his 
fenwtck  v/  body,  and  for  want  of  fuch  ilTue,  to  the  ufe  of  his  own  light  heir, 
Mitfbid.       this  limitation  to  the  ufe  of  his  right  heir  is  merely  void,  and  he 

hath  a  revcrfion  and  not  a  remainder  in  him. 
Dy.  1^6.^         "  So,  where  A:  by  indenture  gave  lands  to  B.  for  life,  remain- 
ofe^^*^^**    *•  der  to  the  heirs   male    of   the    body   of  A.y   remainder   to 
|iob^3o.       *^  bis  own  right  heirs;   A.  died,  leaving  two  fons$  the  eldeft 
sRoU. Abr.  «(  had   iflue   a  daughter,  and   died;    it  was   adjudged   for  the 
Co'^Utt '     **  daughter  againft  the  uncle;  either,  becaufe  the  eftate  to  the  heirs 
%\\  b.  *       **  male  was  void,  the  fee  being  caft  upon  him  by  the  death  of  the 
BcnUl.  40.     f  c  anceftor,  in  virtue  of  the  firft  donation ;  or,  becaufe,  admitting 
AMod.  s(^.  **  *^  *^  ^  g<>od,  then  it  was  vefted  in  the  eldeft  fon  by  purchafe, 
sVentr.iTS.  **  bejng  the  firft  taker,  and  confequently  ceafed  upon  his  dying 
a  Roll.  Rep.  (c  without  iffue  male,  and  then  the  daughter  is  heir  of  the  fee- 
ll%^Trt   "  fimple."    ♦  But,  if  a  man  makes  a  feoffment  in  fee  to  the  ufe 
Cmw^.         *  of  himfelf  for  life,  remainder  to  the  heirs  male  of  his  own  body, 
^^*"'***  f  this  is  a  good  cftate-tail  executed  in  himfelf,  for  the  law  con- 
SoL  30.'*    *  j^**"®  ^*^  eftate  for  life  and  the  remainder  to  the  heirs  male  of 
(«)  S(»,  if     *  his  body,  to  prevent  that  remainder's  being  loft  by  forfeiture  or 
pw  covt-      I  determination  of  the  particular  eftate  before  it  can  veft,  and  the 
flwi  iVifM    *  limitation  is  good  by  way  of  ufe,  becaufe  it  is  (a)  raifed  out  of  the 
f«  thf  uf«  of  <  eftate  of  (hg  f^soffees,  as  it  they  had  siven  it  to  him  in  fuch  nianDer. 

l^l«h«lri  ^  o 

IAaU  m  thf  body  of  hii  lecond  wift,  be  t«]^  an  efti^te  ibf  Ijfe  by  iffiplicatioii,  and  lb  it  is  an  eftate* 
|«U  MKUtfd  la  himfelf*  Pybiu  v.  Afitfbr4»  Vent.  ^  71.  a  Lev.  75.  Raym.  22S.  Mod.  9s* 
l%i«  1S9«  S  ^^^*  ^^9*  ^*  ^*  adjudged.  [In  a  fubfequent  cafe,  where  the  ufe  was  limited  to  the 
llH  klmftlf  f«r  99  Jtai*,  remainder  to  the  Qfe  of  the  troftees  for  25  jmn^  lOBainder  10  (the  ufe  of) 
*fk^kk9%*Mh4yittmiiUi4avsi  h^imn  ngbxlpn-j  cbt  («irt  Vid  tbe  limitjfwg m the 
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k<rs  maU  ol  the  Vody  to  be  void»  becanle  theie  was  no  precediog  freehoU  lioiked  to  fiipf>ort  it,  and  that  it 
iMuld  DCC  be  implied  comrary  to  the  intent  of  the  conveyance ;  that  there  the  eftate  took  efFcA  bv  tranfmu- 
acioo  of  poUeflMB  out  of  the  feifin  of  the  truftees,  and  not  like  Fen  wick  (fhould  be  Pybua)  and  Mic- 
«r4*e  cafey  where  the  owner  cevenamud  toflandftifui  to  the  ufe  of  the  hetn  of  his  body.  And  Poweil, 
f  •  held,  chat  even  in  th»t  cafe»  if  there  had  been  an  cx/r^/i  eflatg  lumted  tt  tbt  c^manfor^  it  had  been 
fifferent*  Adams  t.  Savage,  %  Salk.  670.  %  Ld. Raym.  854.  6  Mod.  i :;4.  S.  C,  So,  where  yi,  by 
nnrrtage  Icttleroent  eooiFeyed  certain  lands  to  the  ufe  of  himfdf  for  99  years,  if  he  fo  long  liveH,  and 
ifter  to  tbc  nfe  of  crufteea  for  200  year^  remainder  to  the  ofe  of  the  heirs  male  of  hit  own  boJy^  re- 
mainder to  his  own  right  heirs;  upon  a  cafe  referred  to  the  judges  of  C.  B.  from  the  court  of  Chancery, 
ihey  held  the  limitation  to  the  heirs  male  of  the  body  vf  j4.  void,  oo  freehold  being  limited  to  any  per- 
fon  precedent  to  that  eftate }  and  that  no  eftate  of  freehol4  could  refih  to  A.  for  his  life  iy  impruatitn  j 
becaufe  another  eftate,  visr  for  99  years  i^,  lee*  was  espre(sly  limited  to  him,  which  would  be  incoo- 
fiftent  with  a  freehold  by  implication.    Rawley  y.  Holland,  Vin.  Abr.  lit.  «  Ufes^**  F.  pi.  1 1.] 

*  So,  if  a  man  makes  a  feofFment  in  fee  to  the  ufe  of  ^.  for  Cro.  Eiis. 
»  life,  or  in  tail,  remainder  to  the  ufe  of  J?,  for  life,  or  in  tail,  re-  P'- 

*  mainder  to  the  ufe  of  himfelf  and  his  heirs^  or  to  the  ufe  of  his  lJoo'  ' JJ]  ^ 

*  own  right  heirs,  yet  the  ufe  being  of  the  fame  nature  with  the  a  Co.  91. 

*  land,  comes  back  to  him  in  the  fame  manner  as  that  would  have  ^<»''»*^4^ 

*  done,  and  then  having  only  difpofed  of  part  of  the  eftate,  the  ufc  ct!  Utt. 

*  returns,  and  brings  with  it  the  land  for  the  reGdue  of  the  eftate  »>•  bi. 

*  undifpofed  of,  as  if  it  had  never  been  out  of  him,  and,  confe« 
^  quently,  fuch  refldye  fliall  go  to  the  heirs  by  defcent,  and  not 

*  veft  in  them  by  purchafe.'  •♦  And  therefore  a  leafc  for  1000 
**  years  made  by  the  feoffor  was  holden  good  againft  the  heir, 
**  becaufe  it  took  effeft  out  of  the  reverfion,  which  the  ufe  brought 
^  back  to  the  feoflFor  himfelf.'* 

*  So,  where  one  made  a  feoffment  in  fee  to  the  ufe  of  himfelf  Co.  t^o. 

*  for  years,  remainder  to  the  ufe  of  A.  his  fon  and  hei^  apparent,  »|^o'i-.Ahr« 

*  and  the  heirs  male  of  his  body  begotten,  remainder  to  the  ufe  of  Popiif  3!' 

*  the  right  heirs  of  the  feoffor  for  ever,  and  after  A.  died,  leaving  Moor,  7^0. 

*  two  daughters  only,  and  then  the  feoffor  conveyed  the  fame  ^'"-  ^*'** 

*  lands  to  another  of  his  fons  in  fee;  it  was  adjudged  a  good  con-  ^^^ 

*  veyance,  and  that  the  daughters  of  the  eldeft  fon,  though  they 

*  were  heirs  at  law,  took  nothing  by  purchafe,  for  the  eldeft  fon 

*  dying  without  iflue  male  in  the  lifetime  of  the  feoffor,  if  the  laft 

*  remainder  could  have  taken  effe£l  at  all,  it  ought  then  to  have 

*  fo  done,  begaufe  the  leafe  for  years  was  not  fufficient  to  fupport 
^  it  till  it  came  in  ejfe  afterwards,  for  then  there  would  have  wanted 

*  a  tenant  of  the  ireehold  in  the  mean  time ;  and  upon  the  death 

*  of  A»  it  could  not  take  effeQ,  becaufe  his  father  was  then  living, 

*  and  could  have  no  heir  during  his  Ufe  ;  and  therefore  the  re- 
^  mainder  was  void,  and  the  whole  eftate  revefted  in  himfelf,  by 

*  the  refulting  of.  the  ufe  in  the  fame  manner  as  if  the  limitation 

*  had  been  at  common  law  without  any  ufe. 
^  So,  where  the  hufband  was  fole  feifed  in  fee,  and  a  ftranger  Dyer,  437. 


^  huftiand,  the  hun)and  died,  and  tlien  D.  died  jbv  the  opinion 

*  of  the  court  of  wards  and  the  three  chiefs,  it  was  neld  to  be  no 
^  remainder  to  the  hufband,  but  b^s  ancient  reverfion,  becaufe  the 

*  huft)and  cannot  limit  a  remainder  to  his  right  heirs  where  the 
\  fee  was  never  out  of  him^  and  therefore  the  inteireft  of  the  wife 

3  A  4  •  was 
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<  was  not  gone  by  her  joining  in  the  grant  and  render,  but  that 

*  (he  (hould  have  it  during  her  life  againft  the  heir  of  thchuf* 

♦  band.' 

*^  And  there  a  cafe  is  citcd^  where  fuch  fine  calling  it  a  re« 
^^  mainder  was  not  received  :  for  if  it  were,  this  would  be  an  cafj 
f<  evaGon  to  defeat  the  lord  of  wardfhip,  marriage,  Cs^r.  of  the 
•'  heir,  though  his  anccftor  always  continued  fcifcd  of  the  ancieitt 
^*  fee  till  his  death,  and  the  fame  by  priority  of  right  attached  is 
^*  his  heir  immediately  upon  his  death,  as  included  within  the 
*•  words  of  the  firft  donation, 
ft  Br.  6.  *^  If  a  man  had  made  a  feofiment  in  fee  before  the  ftatatc  of 

p<.  93.  f «  ufes,  to  the  uf^  of  himfelf  for  life,  remainder  to  ji.  in  tail,  re- 

<<  mainder  to  the  right  heirs  of  the  feoffor,  and  died,  and  then  A' 
^^  died  without  liTue,  the  heirs  of  the  feoffor  being  within  age,  be 
<*  (hould  be  in  ward  for  the  ufe  coming  to  the  feofibr  in  lieu  of 
<<  the  land,  for  fo  much  as  was  not  difpofed  of  (hall  be  of  the 
«<  fame  natnre  with  the  land  itfelf,  and  then  fuch  a  remainder  of 
^^  lands  in  poffedlon  had  been  void,  becaufe  it  veiied  in  the  heir 
««  by  defccnt  in  virtue  of  the  firft  donation,  which  was  the  elder 
*'  title.     And  fo  it  (hall  be,  where  it  is  limited  by  way  of  ufe. 
Df,  17ft.       *<  But,  where  a  man  makes  a  feoffment  in  fee  upon  condition  to 
pi.  II.  237,   u  re-enfeoff  him,  and  the  feoffee  gives  it  to  the  feoffor  for  life, 
Ero.^J»c4a  **  remainder  to  another  in  tail,  remainder  to  the  right  heirs  of  the 
«Co.  92.      <<  feoffor ;  there,  in  fuch  cafe,  his  heir  Ihall  not  be  in  ward  by  the 
5 Co.  126.    i<  common  law,  becaufe,  though  he  is  in  by  defcent,  and  not  by 
'^*'  «  purchafe,  as  fliall  appear  hereafter,  yet,  he  is  not  in  of  the  old 

*'  revcr(ion ;  for  both  the  fee  and  the  ufe  of  it  were  out  of  the 
*<  feoffor,  being  made  to  a  fpecial  intent,  and  therefore  he  takes  it 
**  by  defcent  as  a  remainder,  for  this  (huts  out  the  lord  from  the 
«  ward(hip,  isfc.  becaufe  the  intervening  remainder  upon  the 
<<  death  of  the  feoffor  is  not  held  immediately  of  the  lord,  and  fo 
•*  his  anceftor  died  not  feifed  of  the  fee  within  the  tenure  of  the 
<*  lord  I  as  in  the  other  cafe  of  the  reverfion  he  did  \  for  that  was 
^'  held  immediately  of  the  lord,  though  he  could  not  have  the 
^*  fruit  of  it  till  the  determination  of  the  intermediate  e(hte.  But 
<<  in  the  other  cafe,  if  the  remainder-man  in  tail  had  died  without 
**  iffue,  living  the  feoffor,  then  clearly  upon  his  death,  his  heir 
*'  would  be  in  ward,  becaufe  his  anceftor  died  feifed  within  the 
^^  homage  and  fee  of  his  lord.  But  this  point  of  the  W3rd(hipbc- 
*<  longs  to  another  head,  and  therefore  no  further  occafion  to 
••  explain  it  here. 
Co.  Litt.  **  If  one  makes  a  feofiinent  in  fee  to  the  ufe  of  himfelf  for  life, 

**•  ^'  *•  or  in  tail,  remainder  to  the  ufe  of  the  feoffee,  yet  the  feoftc 

I  Co!  137.  **  ^^^^  "®  rever(ion,  but  it  is  in  nature  of  a  remainder,  although 
<*  the  cftate  of  the  feoffor  is  executed  by  the  ftatqte,  and  the 
**  feoffee  is  in  by  the  common  law,  which  concurring  with  the 
*^  ftatute  law  (hall  be  preferred,  fince  that  can  give  bini  no  more 
<*  than  what  he  has  already  by  the  common  law*  And  the  reafon 
*•  why  this  is  a  remainder  feems  to  be,  becaufe  the  eftate  firft  mof- 
•*  ing  from  the  feoffor,  the  ufe  immediately  refulted  back  to  him 
**  in  fee,  and  then,  when  he  limits  that  ufe  to  himfelf  for  life  or  in 

c-  «« tail 
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tail  oxdy,  with  remainder  to  the  ufe  of  the  feofiee^  though  this 
cannot  give  him  what  he  has  already,  yet  it  may  well  ferve  to 
declare  in  what  manner  he  fhall  have  it  i  and  the  ufe  being 
limited  in  remainder,  fo  (hall  be  the  eftate>  which  takes  it  fup- 
ported  imder  fuch  limitations. 

^  One  makes  a  leafe  for  years,  rendering  rent,  and  after  by  will  aLcoo.  ^. 
devifes  a  further  term  to  the  Icflce  rendering  the  fame  rent,  and  MachdJ  n 
devifes  over  the  inheritance  to  a  ftranger.     The  queftion  was,  *^^""** 
if  this  ihould  pafs  to  the  (tranger  as  a  remainder,  or  a  reverfion-^ 

*  becaufe  the  term  and  inheritance  being  both  devifed  by  will, 
^  which  could  not  take  eflFeA  till  the  devifor-s  death,  he  could 
^  have  no  remainder  of  that  new  term,  and  confequentiy  could 
'  not  device  fuch  reverfion  to  another.  But  yet  by  the  better 
^  opinion,  this  (hould  be  a  reverfion,  beca\tfe  tne  rent  would  not 
F  be  incident  to-  it  as  a  remainder ;  and  in  wills,  the  intent  of  the 
'  party  is  principally  to  be  regarded.     Sed  qu.  becaufe  the  rent 

*  may  well  go  to  the  executors  of  the  teftator^ 

•*  A  copyholder  furrenders  to  the  ufe  of  ^.  for  life,  and  after  to  i  LeoaLip*. 

*  the  ufe  of  the  right  heirs  of  the  copyholder ;  and  at  another  p"^^* 

*  time  he  furrenders  the  faid  reverfion  to  the  ufe  of  B,  In  fee,  and  Sappiem.  to 
'  dies ',  and  then  A.  dies ;  and  the  heir  of  the  copyholder  enters.  Co.Copyi^ 

*  And  by  Coke,  he  may  •,  for  the  land  remains  in  the  lord  till  his  J'^^  .   ^ 

*  death,  and*  then  his  heirs  (hall  be  in  by  purchafe,  and  not  by  ^j^,. 

*  defcent ;  andif  fo,  he  had  nothing  in  him  to  make  a  furrender  Cio.EU«. 
^  of.    And  he  faid,  the  diiFerence  was  between  this  cafe  and  l^^^^ 
^*  where  the  fiirfender  is,  to  the  ufe  of  himfelf  for  life,  remainder  4Co!av 
'•  to  another  iti  tail,   fe**:.,   remainder  to  his  dwn  right  heirs,  WJ^}^ 

*  there,  his  heirs  ihall  have  it  by  dcfcent.     Sed  quxre  of  this  ^^^!!* 
'^  cafe(tf),  for  it  appears  by  the  books,''  *  that  if  a  copyholder  Coke  is 

*  funcnders  to  the  ufe  of  his  laft  will,  and  devifes  to  A.  for  life,  q«*ft»<»«i 

*  remainder  to  B.  in  tall,  or  furrenders  to  the  ufe  of  himfelf  for  thorln  Wt 

*  life,  remainder  to  the  ufe  of  A.  for  life,  remainder  to  the  ufe  of  Law  of 

*  his  will,  in  thefe  cafes  the  reverfion  is  fo  in  the  copyholder,  that  T*«>««» 

*  he  may  in  his  life  furrender  to  the  ufe  of  any  other ;  fo  that  all  i^'ijfo  tv 

'  who  come  in  upon  fuch  furrenders  are  in  by  the  copyholder,  not  Mr.  Fearce^ 

*  by  the  lord,  for  that  nothing  remains  in  the  lord,  but  fo  much  as  (C<mtingeiir 

*  is  not  difpofed  of  remains  in  the  copyholder  as  ftrongiy  as  if  it  ge.  ^^h  ed.) 

*  had  been  limited  to  him  :'  *^  And  that  in  thefe  cafes  the  heir  It  has  in- 
**  may  enter  before  or  without  admittance ;  and  it  is  likened  to  a  ^^^  **^ 
**  feofiment  in  fee  to  the  ufe  of  his  laft  will,  notwithftanding  ]„  the  cafe 
**  which  he  may  difpofe  thereof  in  his  lifetime:    And  it  is  alfo  ofRo«v. 
•*  agreed,  that  a  furrender  to  the  ufe  of  the  right  heirs  of  J.  S^  J^e^^Sc 
"  who  is  then  living  is  void,  or  to  an  infant  en  ventre  fa  nurty  or  634.;  but, 
"  to  the  ufe  of  one  after  his  death,  becaufe  the  freehold  cannot  » >t  is  now 
♦*  cxpeft.     And  yet  in  thefe  cafes,  if  the  eftat'e  might  continue  in  rte^f„'„^' 
"  the  lord  in  the  mean  time,  they  might  be  good ;  and  Coke  agrees  deror  of  a 

^*  in  the  principal  cafe,  that  if  the  anceftor  had  taken  an  eftate  for  copyhold 
"  life,  his  heirs  (hould  have  it  by  defcent,  and  not  by  purchafe ;  ^'J^^  ji, 
^  therefore  it  feems  to  be  the  fame  where  the  law  gives  him  an  miution  it 
^  eftate  for  life,  as  in  this  cafe  it  does,  till  the  future  ufe  comes  i°  ^^  ^**  ^^ 

'  It  •      eftate,  (fee 

-    '*  Rocf.Grif. 
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fith,  4  Burr*  <<  in  effiy  and  then  die  heir  cannot  have  it  by  purdiafe;  and  , 
I9SJ.  Smith  «c  quentW  the  anceftor's  fturrenders  to  the  ufc  of  a  ftraDgcr 
iStr.4S7.         Sittsreargo. 

.  Tbniftottt 
Y.  Cunninghamy  %  Bl.  Rep.  1046.) ;   it  ihoald  leeai,  that  the  above  cafe  of  AUea  ▼.  Pil 
(nocwithftandiog  itt  r^ogoitipo  in  that  of  Roe  t.  Qg^rtiej)  not  nov  law.     See  WatkiiK*i 
Trin.456.    Co»  Copyh.  97,    Suppl.  3.  13«  15.  75.     Cro.  Ja.  376.] 

Hobu  30.  '  If  a  man  feifed  of  lands  in  fee  by  his  will  in  wikiug 

10  Co.  41,    c  ihtm  to  one  for  life  or  in  tail,  remainder  to  hb  own  ri^  - 
*°  '  ^^^*    *  this  is  void  as  a  remaindcTi  and  the  heir  fhall  be  io  of  die 

*  reverGon  by  defcent,  becaufe  immediately  upon  thedeathofl 

*  anceftor  the  eftate  defcends  to  the  right  heir,  and  to  preveitsf 

*  from  taking  by  the  difpofition  of  the  will/ 
5a)k.  241.         So,  if  a  man  devifes  land  to  his  heir  at  law,  paying  a  fan 
Com    1       money  or  an  annual  rent,  yet  the  heir,  notwithftandiag  fod  k 
pi!  45/^*     cumbrance  or  charge.  Cakes  by  defceat,  and  not  by  purchafis. 

Clark  T.  Smith,  ^  vUU  title  Descent. 

Saik.  »4t.         But,  where  the  eftate  devifed  is  altered  in  quantity  or  qi 

aLlRa  m  ^^^^^*  ^^*  devifec,  though  heir  at  law,  takes  by  purchafe; 

|j^    '^  where  -rf.  feifed  in  fee  of  lands,  hath  iffue  B.  and  C,  his  daugf 

Com.  113.  B.  hath  iflue  Z).  and  dies;  A,  dp^ifes  his  lands  to  Z>.  in  fee; 

Re<?(f    T  ^^^^  without  iflue ;  his  heir  of  the  part  of  his  father  Ihall  take 

Rdyftlm.  '  wholc  by  purchafe,  and  not  any  part  by  defcent« 

4  Mod.3So.  A.,  in  confideration  of  a  marriage  intended  between  him  afld 
S"r  *'*  ^^^  ^^  ^  marriage  portion,  made  a  feo^ment  in  fee  to  the  ufe 
^y    97m.    j^ji^f^if  2^^  ],j^  }j^*j^g  ^m  ^jj^  marriage,  and  after  to  B.  for 

Tipping  V.    then  to  truftees  and  their  heirs  during  the  life  «>(  i/,,  to  fq . 

v2J*Prtccd  ^^"^*"g^"^  remainders,  then  to  the  firft,  fecond,  9ind  odicr  fodi' 

Chan.  435.    of  his  body  in  tail  male,  then  to  the  heirs  male  he  ihould  hare  \f 

S.  c.  cited,   any  other  wife,  and  for  want  of  fuch  iflue  to  the  heirs  of  thc^*'** 

of  ji.f  with  remainder  to  his  own  right  heirs;  the  marriage 

effed,  and  they  have  iflue  only  a  daughter  i  then  A.  levies  a  te 

to  the  ufe  of  himfelf  for  life,  remainder  to  his  wife  for  life,  ^ 

mainder  to  C*  in  fee  with  warranty  ;  and  the  queftion  was,  Wbit 

eftate  was  vefted  in  A.  by  the  firft  deed,  tnz.  Whether  the  kin* 

the  body  (hould  take  by  purchafe  or  defcent  ?    For  if  by  purcfaafei 

then  the  fine  levied  afterwards  was  no  bar  to  them.    Ami  cfe 

court  was  of  opinion,  that  they  muft  take  by  purchafe,  becaiifc 

where  the  anceftor  has  no  eftate  for  life,  as  in  this  cafe  he  has  00^ 

they  cannot  be  words  of  limitation ;  and  here  the  eftate  b  ex- 

prefsly  limited  to  truftees  and  their  heirs  during  his  life ;  ^ 

though  a  man  cannot  make  his  own  right  heirs  purcbafers  by  tho 

name  of  heirs,  either  in  a  conveyan4:e  by  way  of  ufe,  or  by  hishft 

will,  yet  he  may  make  them  fo  of  an  eftate-^tail,  wldch  is  a  Qcw* 

created  .eftate,  diflRsrent  from  what  the  law  makes. 

£q.  Rep.to.      A  fettlement  was  made  by  A.  to  the  ufe  of  himfelf  for  fifty*iuB0 

ch^*^'  8    7^^^>  ^  ^  fcould  fo  long  H?e,  remainder  to  trufte^  and  their 

EwV?^  '   "^i's  during  his  life  to  fupport  contingent  femainders»  reflwindcr 

Howard.       to  B»  his  fon  for  ninety*nine  years,  if  he  (hould  fo  long  lir^  ^ 

painder  to  truftees  and  their  heirs  daring  his  life  to  fopport  con- 

dflgcDt 
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fMt  remainders,  remainder  to  the  firft  and  other  fons  of  B.  In 
^nale  fi^cceffively,  with  other  reniainders  over,  remainder  to 
sight  heirs  of  A.  Then  ji.  by  will  devifes  all  his  lands  i(i 
bflion^  reverfion,  or  remainder  to  truftees  and  their  heirs,  in 
t  by  fale  or  mortgage  to  raife  money  for  payment  of  his  debtji 
^  fegacies :  and  if  this  limitation  to  his  own  right  heirs  veft^^ 
reverGon  in  fee  in  himfelf,  fo  as  to  be  fubje£l  to  his  difpofitioi^^ 
^  the  heirs  were  to  take  by  purchafe^  was  the  quedion  ;  all  the  • 
rniediate  remainders  being  determined.  And  it  was  argued 
p,  the  reafon  of  the  above  cafe  of  Tipping  and  Coffins^  that  th^. 
i  muft  take  by  purchafe,  becaufe  he  had  only  an  eftate  for 
»«'  and  the  'freehold  during  his  life  was  exprefsly  limited  to 
Ibees  and  their  heirs,  and  therefore  again  ft  his  own  exprefs  li- 
^tion  he  (hould  have  no  refulting  ufe  or  eftate  for  life.  But  on 
jpther  fide  it  was  argued,  that  the  reafon  of  the  refulting  eftate 
life  was,  becufe  it  might  poflibly  happen  that  all  the  interm^- 
e  eftates  might  determine  before  the  death  of  A.^  as  by  his  and 
truftccs  joining  in  a  feoffment,  ^r.,  which  would  be  a  for- 
pre  of  their  eft ates>  £5V.,  and  therefore  of  necefllty  he  muljk 
^  a  refulting  ufe  for  his  life :  And  my  Lord  Chancellour  was 
r  of  this  opinion,  and  faid  it  was  his  old  reverfion  in  him,  and 
ifable  by  will.  But  note,  this  was  a  remainder  limited  to  hi^ 
&  right  heirs. 

F  It  appears  by  what  has  been  already  faid/*  *  That  wherever  Co. 95. 
ic  anceftor  takes  an  eftate  for  life,  and  after  in  the  fame  con-  ^^^^  • 
l^yance  a  remainder  is  limited  mediately  or  immediately  to  his  mwu^  iojS. 
ght  heirs,  or  to  the  heirs  male  or  heirs  female  of  his  body,  that  And.  69. 
\  fuch  cafe  the  right  heirs  or  heirs  male  or  female,  isfc.  {hall  *?i?^^'^* 
ot  be  purchafers,  but  (hall  take  by  defcent.  numberiefsaifei 

Therefore  if  a  leafe  be  made  to  A.  for  life,  remainder  to  the  %  Rott.  Ato« 
eirs  male  or  heirs  female  of  his  body,  or  to  his  right  heirs,  in  4>7| 
its  cafe  the  remainder  is  executed  prefently  in  A.^  and  he  is  3,^^,'   ^' 
iifed  in  fee  or  in  tail,  according  to  the  refpe£iive  limitation.        Raym.  163. 

So,  if  one  make  a  leafe  to  A*  for  life,  or  a  feoffment  in  fee  to  Liu  fea. 
le  ufe  of  A.  for  life,  remainder  to  B.  for  life  or  in  tail,  remain-  57^- 
er  to  the  right  heirs  of  ^.,  or  to  the  heirs  male  or  female  of  iRoiuUr* 
le  body  of  A.^  in  this  cafe  the  heirs  or  heirs  male  or  female  of  415. 
U  (hall  not  be  purchafers,  but  (hall  take  the  remainder  by 
efcent  from  ^.,  for  it  was  fo  executed  as  a  remainder  in  A^ 
lat  he  might  give  or  forfeit  it  as  fuch  in  his  lirtime.' 
*  And  the  reafon  of  thefe  cafes  feems  to  be,  either  the  preju-  [2  Bar. 
tice  that  might  enfue  to  the  lord,  or  to  the  donor,  by  the  lo(s  noS.j 
if  wardfliip,  marriage,  isfc.  if  fuch  heirs  (hould  be  purchafers, 
lecaufe  they  then  claiming  nothing  from  their  anceftor  by  here- 
iitary  fucceffion,  would  not  be  liable  to  the  terms  and  conditions 
iffixed  to  the  hereditary  fucceflion  only,  and  then  every  one 
Urould  make  his  heirs  purchafers ;  or  from  the  prejudic^  that 
oiight  happen  to  the  heirs  themfelveSy  by  the  lofs  of  fuch  re» 
nainder,  if  the  anceftor  fliould  do  any  thing  to  forfeit  or  deteiw 

toin^  Im  eftate  for  Ufe  after  the  determination  of  the  interme* 

••diatc 
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^  diate  eftate ;  for  they  not  being  capable  of  taking  fach 
"  dcr  when  the  preceding  eftates  ended,  they  could  never 
^<  laj  claim  to  it,  and  fo  an  unwary  anceftor  might  defeat  his  I 
^  or  the  purchafe ;  or  laftly,  from  the  conformity  and 
^<  roafon  thefe  bear  to  a  limitation  to^.  and  his  heirs,  or  the] 
^  male  or  female  of  his  body ;  for,  as  this  gives  an  eftate  fbr{ 
^^  by  implication  and  more ;  fo  the  other  gives  him  the 
'<  exprefs  words  and  more,  et  exprejjio  eorum  qua  tacite  infintt 
•*  operatur.     And  though  there  be  the  interpofition  of 
•*  eftate  between  them,  that  only  breaks  the  order  of  the  li 
^*  tion,  not  the  operation  of  the  words,  which  being  the 
^*  both  cafes,  ought  to  have  in  both  cafes  the  fame  operatioo 
^<  conftru£iion.     But,  if  a  leafe  be  made  to  ^•,  or  a  feoffc 
**  the  ufe  of  A.  for  years,  remainder  to  or  to  the  ufc  of  B.  fori 
•*  or  in  tail,  remainder  to  or  to  the  ufc  of  the  right  heirs,  or 
**  male  or  female  of  the  body  of  A.,  thefe  remainders  are 
•*  fcftly  contingent  and  uncertain  whether  they  (hall  ever 
**  place  pr  not  \  for  if  the  remainder  determine  living  -/f., 
**  they  are  become  void,  becaufe  non  ejl  hares  viyevtis^  and 
**  cannot  take  during  the  life  of  ^.,  and  then  thefe  would 
^*  a  tenant  of  the  freehold,  and  a  tenant  to  do  the  fervices  tol 
^'  lord  in  the  mean  time,  which  the  law  will  not  fuflfer.     So, 
^^  for  the  fame  reafon,  if  a  leafe  be  made,  or  a  feoffment  in 
•*  the  ufe  of  A.  for  years,  remainder  to  the  ufe  of  J.  5. 
**  then  living,  or  to  the  wife  whom  J^  S.  (hall  marry,  thcfcj 
*<  likewife  void.     It  is  no  objefiion  in  the  cafe  of  the  wife, 
*•  flie  cannot  do  the  fervices  in  her  own  perfon,  for  her  hi 
^*  would  be  obliged  to  do  them  for  her,  and,  as  a  recom] 
*•  would  be  tenant  by  the  curtefy  after  her  death." 
do.  El'iz.         «  Tenant  for  life,  remainder  in  tail,  remainder  to  the 
PethottlcT    *  heirs  of  tenant  for  life ;  the  tenant  for  life  acknowledges  a 
Crane.         ^  tute  and  dies,  he  in  remainder  dies  without  ifluc  ;  and  the 
^  tion  was,  If  the  right  heir  of  the  tenant  for  life  fhould  be  chs 

*  by  this  ftatute,  and  the  lands  in  his  hand  liable  thereto  ? 
^  adjudged  that  they  (hould,  for  that  they  came  to  him  by  defc 

*  from  the  tenant  for  life,  who  had  them  as  a  remainder  veft< 

*  him,  and  might  either  grant  or  charge  it.' 
Ld.  Raym.        In  dower  it  was  found  by  fpecial  verdifl,  that  the  hi 
l^t'            ^^  demandant  was  feifed  of  the  lands,  ts^c.  for  his  life,  remaii 
pL4.   ^^     ^o  A,  and  B.  truftees  for  ninety-nine  years,  remainder  to  the 
Lutw.  719.    of  the  body  of  the  hufband ;  and  the  queilion  was.  Whether 
Bates  ^*       was  fuch  an  eftate-tail  executed  in  the  hufband,  whereof  hb 

(hould  be  endowed  ?  and  adjudged  that  it  was,  and  that  the  I 
tervening  eftate  to  the  truftees  being  only  for  years  ought  notj 
be  regarded. 

J  Roll,  Akr.  «  If  a  feoffment  be  made  to  the  ufe  olA.  and  B.  Amag  thd 
Tstt  thii  "  J°"^*  yvrc^t  and  after  the  death  of  either  of  them,  to  the  ufc  d 
doftrine  ^*  C.  for  life,  and  after  to  the  ufe  of  the  heirs  or  heirs  of  thelwdj 
controverted  *«  of  J?.,  this  remainder  is  not  veiled  in  B.  prcfently,  but  is  i> 
»>y  Mr.        44  abeyance  or  contingency  to  veft  or  not  to  veil  as  the  cafe  iW 

"  happ* 
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appen.  For,  if  A.  and  C  die*  in  the  lifetime  of  ^.,  fhe  re-  Feameinhis 
|iainder  is  void,  quia  run  ejl  hares  vtventis;  and  both  their  eftatcs  ^'?*'^'' 
re  determined,  and  yet  the  remainder  cannot  take  cflFeft.   But,  ^ 

f  S.  dies  before  A.,  then  his  heirs,  or  heirs  of  his  body,  (hall 
^ave  it  by  defcent,  as  a  remainder  veded  in  £.,  for  that  upon 
lis  death  before  A.  the  whole  eftate  for  life  is  gone,  as  if  it 
lad  been  limited  to  B.  only  for  life ;  and  if  it  had  been  fo 
united,  his  heirs  or  heirs  of  his  body  (hould  not  have  taken  by 
nirchafe,  for  the  reafons  before  mentioned. 

^  Having  conGdered  the  relation  of  anceftor  and  heir^  let  u^  i  Roll.  Abr. 
tow  confidcr  the  relation  of  teftator  and  his  executors,  or  in-  'y*J^\ 
eftate  and  his  adminiftrators,  upon  remainders  .limited  to  them  ^g.  'q^  * 
br  years :  as  for  example,  if  a  leafe  be  made  to  A,  for  life,  or  laxu  44..  b. 
hv  99  years,  if  he  fo  long  live,  and  after  his  death,  or  after  the  3^*  *>• 
letermination  of  that  eftate,  remainder  to  his  executors  for  Br.Abr.37. 
io,  {5*r.  years,  this  term  vefts  in  the  teftator  himfelf,  and  he  P',i7-  Cw- 
nay  give,  grant,  forfeit,  or  difpofe  thereof,  as  if  it  had  been  ex-  J^g' p^' 
prefsly  limited  to  himfelf ;  and  if  he  dies  inteftate  without  dif«  Moor, 
poTmg  thereof,  it  (hall  go  to  his  adminiftrators ;  for  the  teftator  pi*  911* 
lad  executors,  or  inteftate  and  adminiftrators  are  correlatives  swrk^T. 
IS  to  chattels,  as  the  anceftor  and  heir  areior  inheritances ;  and  spark, 
IS  heirs  are  properly  made  ufe  of  for  lengthening  out  the  in-  liioii.Abr. 
beritance  to  the  fame  perfon,  fo  are  executors  for  lengthening  ^*^^ '  ^* 
dut  chattels  to  the  fame  perfon  ^  and  as  heirs  cannot  take  in  pi.244. 459. 
flic  anceftor's  life,  fo  executors  cannot  take  in  the  teftator's  4L<»n-»39- 
Kfc,  bccaufe  neither  the  one  nor  the  other  can  be  known  till  owm^  ws. 
Uieir  death ;  and  therefore  as  a  remainder  to  the  heirs  vefts  in 
Ac  anceftor  himfelf,  where  he  hath  an  eftate  for  life  therein  ; 
fo  does  a  remainder  to  the  executors  veft  in  the  teftator  himfelf 
*rhere  he  had  before  any  intcreft  limited  to  him.     But,  as  heirs 
may  be.  in  fome  cafes  a  word  of  purchafe,  fo  may  executors 
^  fo.    Therefore  if  one  make  a  leafe  to  A.  for  99  years ^  if  he 
p  long  live  J  and  if  he  die  within  the  terniy  or  during  the  term^  then 
U  }ns  executors  or  ajftgns  for  40  years^  in  this  cafe,  his  executors 
or  afligns  take  by  purchafe  upon  the  contingency  of  his  dying 
within  or  during  the  term ;  for,  if  he  furvives  it,  they  (hall  not 
take  at  all.     And  though  in  this  cafe  the  term  be  exprefsly 
aude  determinable  upon  his  death,  and  therefore  he  cannot  pro« 
ipcrly  be  faid  to  die  within  the  term,  or  during  the  term,  fince 
llbat  dies  with  him,  and  his  death  is  the  determination  of  it ;  yet, 
it  being  at  firft  granted  for  99  years,  if  he  fo  long  live,  his  not 
Hving  (o  long  may  well  be  made  the  condition  of  the  veiling  of  a 
reipainder  to  another ;  and  it  being  uncertain,  whether  he  will 
litre  fo  long  or  not,  fo  is  the  vefting  of  the  remainder  uncertain  \ 
and  by  confequence,  it  cannot  veft  in  the  teftator  himfelf,  fince 
^  muft  be  dead  before  it  can  be  known,  whether  it  will  veft  at 
1^\  and  then  the  executors  or  adminiftrators,  if  they  (hall  be      . 
^nftrued  within  the  word  affigns,  being  the  firft  takers,  (bali 
^ve  it  by  purchafe.     Another  reafon  for  their  taking  by  pur* 
rehafe  in  diis  cafe  may  be,  that  the  owner  intended  not  to 
V^  with  the  land  az^y  longer,  if  the  firft  leflee  outlived  the 

«  99  years  i 
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<<  99  years ;  but,  if  he  died  foonerj  then  he  was  wOling  to  gtd 

«*  it  out  for  a  longer  time,  and  therefoie  likewife  the  renuii^ 

^  was  contingent.  j 

aUoo*  7.        ^*  If  one  make  a  leafe  for  life  to  A.^  remainder  to  his  owno^ 

Dj.  }09»  k  <c  cntors  for  years,  this  remainder  is  good,  and  the  executors  ob 

**  take  it  by  purchafe ;  for  a  man  cannot  limit  fuch  an  efiaitd 

<'  himfelf,  and  therefore  the  term  (hall  be  in  abeyance  till  his  dad. 

^'  And  this  was  conflrued  to  be  a  contingent  remainder  ia  ife 

**  executors,  becaufe  it  cannot  be  to  the  party  himfelf,  far  tm 

^^  reafons:    ift,  Becaufe  he  cannot  be  grantor  and  grantDti^ 

**  himfelf;  and  therefore   where  there  are  not  proper  paitSoy 

*'  the  one  to  convey,  the  other  to  take  a  right,  the  grant  were » 

**  felf  a  nullityi  and  would  be  of  no'fignificance,  if  it  weietf 

'^  conftrued  a  contingent  limitation  to  the  executors*     sdly,  Ii' 

^^  caufe  having  the  old  reverfion,  this  term,  if  raifed  to  the  pttf 

*<  himfelf,  would  be  merged,  9nd  therefore  that  the  party's  ist» 

**  tions  may  take,  place,  it  was  conftrued  a  contingent  limitatifls 

••  to  the  executors.  • 

Cro.  Efii.         **  And  here  the  difference  is  between  where  a  (hanger  Soid 

666.  Moor,  t€  ^n  eftatc  for  life,  the  remainder  to  the  executors  of  tlie  tew 

Sy*tDg.  in  **  ^^'  ^*^»  ^^^  there  the  term  for  years  in  remainder  is  veftcdi 

iiurg.  314.    *'  the  tenant  for  life,  becaufe  the  word  executors  is  no  more  '^ 

1  Lcofl.  346.  €t  2  prolongation  of  bis  intercft ;  and  where  a  man  limits  an  < 

3Lmo'.2o.  **  ^^  himfelf  for  life,  the  remainder  for  years  to  his  own 

^  cutors,  there,  fince  it  cannot,  for  the  reafons  before  menti 

<*  admit  of  that  conftru£lion,  therefore  it  is  a  contingent  tenni 

^*  the  executors,  who  take  it  by  purchafe.     But,  where  fudi' 

<<  mitation  is  exprefsly  mentioned  to  be  for  the  performance 

'*  the  will,  they  do  not  tike  jure  proprioy  but  as  aflets  to  fulfil 

"  intention  of  the  teftator. 

MooTy  pL         ^  One  levied  a  fine  to  the  ufe  of  himfelf  for  life,  remaiodff 

459  '024«    €€  tiic  ufe  of  his  wife  for  life,  remainder  to  the  ufe  of  his 

**  tors  for  20  years,  or  to  them,  without  any  remainder  to 
**  wife ;  and  after  he  levies  a  fine,  or  makes  a  feoffment  to  0 
<<  ufes }  and  then  by  his  will  makes  three  executors,  and  Stk 
**  The  term  to  the  executors  (hall  never  arife  :  for  whether  d^ 
<<  term  were  in  abeyance,  as  the  books  fay  it  was,  fo  that  he  Vt^i 
**  telf  could  not  grant,  forfeit,  or  releafe  it ;  or,  whether  | 
<*  vefted  in  the  teftator  himfelf,  yet  bv  fuch  fine  or  feoffbeotiicl^ 
*<  confounded  and  gone ;  becaufe  ii  it  be  an  intereft  vefte^j^ 
<<  bafleth  by  the  feoffment ;  if  it  be  not  vefted,  the  feoffineiitJfji 
**  ftroys  the  particular  eftate,  and  then  the  contingent' remdlM 
*•  finks  of  courfe.  / 

Tdv.  85.  «c  If  a  leafe  be  made  to  j1.  for  lifis,  anH  after  his  death  to  the  ^ 
<<  cutors  or  ailigns  of  i).,  this  is  no  intereft  in  J9.,  but  onlya 
*<  power  in  him  to  name  executbiB  or  afiigns  wHoihall  take  tlie 
$1400.196.  *^  Buff  if  one  make  a  feoffment  in  fed  to'  the  ufe- of 
<«  ftlf  fcrr  life,  and  after  his  deiath  to  the  iHe  of  luS 
^  iliftrators  for  20  years,  rl^mainder  of^V ;  this  limitatloitiis] 
<^  Itttely  void,  and  the  other  remainders^  Of aUvfeft  ptdc  ^ 
M  rdg^foii^  theinterral  bctwtfen^thfr dciiOt df  ^"ftOffbr, 
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iking  out  letters  of  adminiftration,  before  which  time  there  is 
1^  perfon  to  take  it ;  and  there  can  be  no  occupancy  of  it  in 
Ike  mean  timei  for  the  law  will  not  create  new  eftates  to  fupply 
he  intention  of  the  parties.'' 

)  Of  the  feveral  Kinds  of  Remainders,  as  diftia- 
j;ui(hed  into  Remainders  veiled,  or  in  Contia- 
gency  and  Abeyance. 

F  an  eftate  be  limited,  either  at  common  law,  or  by  way  of  i  Roll.  AbK 
ttfe,  to  one  for  life^  or  in  tail,  remainder  to  the  right  heirs  4>5- 
P  7.  S.  who  is  then  dead,  this  is  a  good  remainder,  and  vefts  pkl^/56?^' 
teiently  in  the  perfon  who  is  heir  at  law  to  J.S.  bv  purchafe ) 
id  though  a  daughter  be  then  heir  at  law,  and  atter  a  fon  be 
>n),  yet  ihall  the  daughter  retain  the  land  againft  him ;  for  (he 
dng  heir,  and  coming  Within  the  defcription  at  the  time  when 
le  remainder  was  limited,  it  then  veiled  and  fettled  in  her  im- 
tediateiy  as  a  remainder  by  purchafe^  and  (hall  not  by  any  acci* 
efit  after  be  defeated.' 

^  So,  if  the  land  be  of  the  nature  of  gavelkind,  yet  the  eldeft  Hob.  31. 
im  only  as  heir  (hall  take  it,  and  not  all  the  fons ;  for  the  >  ^*  ^^3* 
luftom  extends  only  to  defcent  of  inheritances^  and  not  to  pur^  ,  Br!  ibr. 
Iiafes,  and.  is  to  be  taken  ftrifUy."  254.  pi.  42. 

'  But,  if  y,  S,  be  liWng  at  the  time  of  the  remainder  limited  to  Ca  145. 
il  ri^t  heirs,  this  puts  luch  remainder  in  abeyance  or  contin*-  ^o-  ^<^* 
mcy,  that  is,  in  no  perfon,  but  in  nubibuty  till  the  contingency  ^  Co.'cx. 
I|»pen8.    For  in  the  feoffor  or  donor  it  is  not,  becaufe  he  has  »Roii.  Abr. 
inited  it  out  of  him,  and  all  remainders  muft  pafs  out  of  him  4j5* 
ti^the  time  of  the  limitation,  though  thev  do  not  prefently  reft  556^*^  * 
^the  perfon  intended  \  and  in  the  right  heirs  of  J*  S.  it  cannot  Popb.  74. 
i^  becaufe  he  cannot  hare  h^irs  during  his  life  \  fo  there  is  no  M^»7so. 
Ihrfon  in  rerum  ito/tfr^  within  the  defcription,  to  take  it ;  there^  locorso. 
He  it  is  in  the  mean  time  in  abeyance  or  expe^ancy,  toveft  or  not  Raym.  14$. 
^^,af  the  cafe  happens :  for  if  7,  8.  dies  during  the  particular  P«**«-  S^ 
late,  then  the  remainder  pfeiently  takes  place  in  his  heirs  ^ 
fet,  if  the  particular  eftate  determines  by  death  or  otherwife  in 
k  life  of  J,  S.,  then  fuch  remainder  is  become  totally  votd» 
id  can  never  yeft,  but  the  eftate  fettles  again  in  the  feofibr  or 
Poor,  as  if  no  fuch  limitation  in  remainder  had  been  i  and  he 
kcomes  tenant  to  the  prmpt^  and  is  obliged  to  do  the  fer*' 
kes  J  and  though  7.  5.  die  foon  after,  yet  his  heircan  have  no* 
Hiefit  by  it^  not  being  capable  of  taking  the  remainder  when^if 

f  fittt  here  it  may  be  obje£led,  that  then  thefe  remainden  ought 
|i.-eicheat  to  the  lord^  as  weU  as  where  his  tenant  dies  without 
^rs ;  for  they  a£ittally  pafled  out  of  the  feoffbr :  and  though' 
pey  cannot  veft  in  the  peribn  intended^  yet  it  ia^ot  reafoiiaUe 
ky  ftiDold  return  to  dir  feofibr  againft  his  o^n  grant^^ani 
mn  he  faaarby  Ms  own -ad  pirted  with  and  given  them  «wa7i 
JM^tb^ioniiaught  nttlMipto  barcf  tbem  by  eraeat    hk  anfmr 
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^*  to  this  objcdidiii  it  is  to  be  obferved,  that  the  reafon  of  thect 

*^  cheat  is  the  death  of  the  tenant  without  heirs :  fo  are  the 

**  of  the  writ^Pnectpe  A.  quod  reddat  B.  decern  acras  Um 

**  pertinentiiSy  &c.  quas  C.  tenuit  et  qua  ad  ipfum  B.  reverti 

tanquam  efch^a  fua  eo  quod  pradifius  C.  obiitftne  hareit, 

J.  S*  neither  di«d  without  heir,  nor,  if  he  had,  was  be 

«*  tenant  to  the  lord :  for  nothing  veiled  either  in  him  or 

*^  heirs,  and  therefore  the  lord  can  have  no  efcheat  as  from  thea| 

^^  and  as  to  the  feoffor,  he  or  his  heirs  are  (till  in  effe;  and  fincedl 

•*  grantor  could  not  take  the  remainder,  and  no  other  perfon' 

^<  right  to  claim  it,  it  muft  return  back  again,  and  fettle  in 

*^  feoffor,  as  if  no  difpofition  thereof  had  been  made." 

Co.  LiU.  3.       *  But,  if  there  be  no  fuch  perfon  as  J.  S.  at  the  time  of 

Co.  66.        <  limitation,  though  he  be  after  born,  and  die  during  the  panic 

Hob.  iV.*      *  cftate )  yet  his  heirs  fliall  never  have  the  remainder.    So,  if 

Moor,  104.   *  remainder  be  limited  to  A.^  fon  of  B,  in  tail,  i^c.  or  to  £., 

Dyer,  337.    c  of  i).,  where  in  truth  there  is  no  fuch  A,  or  E.,  though  & 

Koii.Rep/  *  *  f*°"  ^^^^  called  A.,  or  D,  marries  one  J5.,  yet  they  can 

»S4-  *  take  the  remainder  *,  becaufe  if  there  be  fuch  perfons  as 

*  words  of  the  gift  import,  there,  the  remainder  ought  to  reft 

*  them  prefently,  and  they  will  never  after  be  made  capaUe 
^  taking  it ;  but,  if  there  be  no  fuch  perfons  then  in  effe^  none 

*  come  within  that  defcription  after  can  lay  claim  to  it,  be 

*  the  limitation  was  prefent  to  fuch  perfons.     But  a  remai 

*  limited  primogenito  filio^  or  proximo  haredi  mafculo  of  A^y  or 

*  pinquioribus  haredibus  dt  f anguine  puerorum^  or  feniori  puen  of 
^  or  to  the  right  heirs  of  A,^  there  being  then  fuch  A.  in  eftf 

*  to  the  wife  that  A.  (hall  marry ;  thefe  are  good  remainders, 
*'  fliall  veil  when  fuch  perfons  come  in  ejfe  as  are  within  tbc 

*  fcription  \  becaufe  here  appears  no  prefent  regard  for  any 
<  in  particular,  and  therefore  if  they  anfwer  the  defcription  at 

*  time  before  the  particular  eftate  determines,  it  is  time  en 
^  and  fo  there  is  a  diveriity  between  a  remainder  limited  to 

*  by  name  in  particular,  and  fuch  remainder  limited  by 
^  tion,  or  circumlocution,  or  between  a  general  name  and  a 

*  cial  name/ 

I  Br.  Abr.  ^*  Lands  (ievifable  by  cuftom,  were  derifed  to  A.  lot  life,  ^ 
ftH«b.pl.5.  cc  mainder  to  B.  in  tail,  remainder  to  the  next  heir  male  of  tkl 
"^  J3*      «*  devifor^  and  to  the  heirs  male  of  his  body ;  the  devifor  diet  5  i 

«<  enters ;  B.  dies  without  ifliie ;  and  after  A.  dies;  and  then  ort 
<^  C  as  heir  of  the  devifor,  vtz.  daughter  of  jD.,  fon  of  the 
<*  vifor,  enters  and  aliens  in  fee,  and  after  hath  iffue  £.,  wh^ 
^  heir  male  of  the  body  of  the  devifor  enters  upon  tbc 
^  who  brings  trefpafs.  Optima  opinio^  that  as  the  firft  who  enttiei 
<*  as  heir  to  the  fee-fimple  was  a  female^  and  there  was  no  hA 
^  male  of  the  derifor  to  take  when  the  remainder  fell^  he  whev 
••  bom  after  fliall  not  have  it.**  J 

mOx  Sj.  *  A.  makes  a  leafe  to  B.  for  life,  and  after  the  death  of  ^ 
^  to  remain  to  B,  and  his  heirs ;  this  temaioder  is  Gontiiigent,ai4 
«  cannot  veft  prefently,  for  if  AL  furvives  B.  it  is  void;  bcca^ 

*  oihcrwife  the  operation  of  liTery  voold  be  iatermptcd  dunV 


ke  life  of  A,i  for  lie  cannoi  gi^e  hirtifelf  any  cftatc,  his  IJveiy 
){{eratifig  to  pafs  efllates  from  him,  not  to  give  any  to  him  who, 
fed  the  whole  btfore ;  and  therefore  during  his  life  the  opera-, 
flbfl  of  the  lively  muft  ceafc,  and  by  confec^uence  no  remaihd^cr 
Can  take  t9t&.  iii  vittue  of  that  livery,  which /r^  tempore  being  at 
am  end,  all  that  depended  thereon  ceafes  too,  and  can  never  after 
be  ttfv9t^\  for  the  Kvery  muft  carry  out  all  the  eftates  at.  oace 
from  the  feoffor,  and  if  he  corned  again  into  the  poflcfJion  before, 
they  can  all  take  effe£t,  this  breaks  the  force  of  the  livery,  and 
brings  back  again  to  hiin  all  that  fuch  Hvery  f^d  taken  out  ftonn 
iflnt,  and  then  they  can  never  take  efFe^i:  but  by  a  new  livery* 
And  this  IS  the  reafon  of  the  common  cafe^  that  one  cannot  give 
fands  to  anotKeV  to  begin  after  his  death,  becauf<;  being  to  make 
Svcry  prefently,  if  that  cannot  operate  prefently,  it  can  never 
Oj^^alo  at  an }  for  it  is  a  contradi£lion  to  giye  lands  to  one  by  t^ 
fStemn  livery,  which  is  an  a£l  executed  and  works  prefently^/ 
tnd  yet  by  words  to  I'eftrain  that  operation  to  a  future  time.  Bui;, 
k  the  principal  caOe,  where  A,  dies  firft,  there,  no  interruption  ia^ 
bf  the  Kvery,  for  B.  hafd  an  eftate  for  lif<^  by  virtue  thereof;  and, 
oefdre  that  determines,  the  fame  livery,  which  carried  the  re«. 
maindet  in  abeyance,  for  the  uncertainty  of  its  taking  effe£l,  dpes 
Dpon  A!^  death  diredi  and  fettle,  or  bring  down  the  remainder 
td  Aand  his  heirs.' 

^  V  a  leafii  be  made  to  A*,  for  life,  remainder  to  the  right  heirs  i  Br.  Abr. 
^o1J.S.2ndy.N.,  and  after  %^.  dies,  and  then  tenant  for  *S3'Pi'»«- 
•  life  dies  in  the  life  of  J.  iV.,  the  remainder  for  a  moiety  vefta. 
^  hi'  the  right  Jieirs  of  y.  5.,  and  upon  the  deajth  of  ^  N.  hi* 

heirs  diall  take  nothing,  becaufe  not  tneffe  to  take  when  the 
'  remainder  fell ;  and  the  right  heirs  of  j.  5.  cannot  teke  the 
'  whole,  becaufe  that  viras  limited  to  them  and  others  jointk. 

^  If  brother  and  fifter  are,  and  lands  are,  let  for  term  oi  life,  IMd. 
^  remainder  to  the  right  heirs  of  the  brother,  and  after  the  bro- 
^  ther  diesj  and  then  tenant  for  life  dies,  and  the  fi.il^'  enters  > 
^ihe  ihali  retain  the  land  againft  a  fon  or  daughter  of  the  brother 
'  bora  after,  becaufe  this  vetted  in  her  by  purchafe." 

*  If  a  leafe  be  made  to  A.,  -B.,  and  C.  for  their  lives,  and  If  5..  3  Co.  ao. 
furvives  C,  then  to  remain  to  A  and  his  heirs,  this  remainder  is  c^^^^^L 
hi  abeyance,  becaufe,  though  the  perfon  be  certain,  yet  fince  it  '^^ 
depends  on  C/s  dying,  before  him,  till  that  be  known,  the  re- 
mainder cannot  veft.    So,  if  a  leafe  be  made  to  A.  for  Ufe,  and 

aftef  the  death  of  J3,,  who  is  a  ffranger,  to  remain  to  0.  in  foe^ 
oi  to  ^.  in  fee,  thefe  remainders  are  in  abeyance  or  contingen- 
cy, and  depend  on  B.*s  dying  before  C.  or  A.^  for  if  h^c.  furvives^ 
,  wm,  the  remainder  cannpt  take  effect. 

•  If  a  leafe  be  made  to  A.  for  life,  remjuinder  to  tb^  abbot  of  Co,L\t.n6^ 
[p.  and  his  fucceflbra,.  though  the  abbot  be  then  dead,  fo  as  there.  ^°^33« 

is  then  no  abbot  at  all,*  yet  the  remainder  fliall  be  good,  if  an  ioci.^3'1. 
abbot  be  made  before  the  4eath  of  A,     So  pf  a  remainder  to  a  Moot,  104. 
'^aayor  and  commonalty,  dean  and  chapter,  prior  and  convent,  ^*^"*^*^P' 
tfcy  though  there  b^  then  no  mayor,  or  dean,  or  prior.     So  of  aB?uifex75« 
.atc'niiii'^der  to  the  bifliop  of  JD.,  parfoa  of  £).,  or  other,  fole 
'  Vol.  V  3  B  •  corjporationi 
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<  corpofatioii»  and  his  fucceflbis ;  for  thcfe  remainders  not  bdag 

<  limited  to  them  by  name  fpecially,  but  to  them  generally,  andfe 

<  whoerer  comes  within  the  defcripdon  before  the  detcmmiatiQn 

*  of  the  particular  eftate,  is  capable  of  taking  by  yirtne  thcreofi  aic 

<  good  remainders  in  abeyance,  bfc.  But  if  there  be  no  fuch  cof- 

<  porations  at  the  time  of  the  limitation,  then  the  remaioden. 

*  are  totally  void;  and  none  created  after,  though  by  thefanac 
'  name,  can  take  thefe  remainders,  though  a  patent  be  then  pajfiif 

<  to  make  fuch  corporation/ 
**  A.  having  iflTue  two  fons  and  two  daughters,  devifcs  his  bods 

<<  to  his  younger  fon  in  tail,  and  for  want  of  fuch  ifloe  to  ^ 
^  <<  bdrs  of  the  body  of  his  eldeft  fon,  and  if  he  die  without  ifo^ 
<<  then  to  his  two  daughters  in  fee,  and  dies  :  the  younger  foa 
^  dies  without  ifliie,  living  the  eldeft,  who  has  iflue  ;  and  if  dni 
<<  iflue  Ihould  take  the  remainder,  his  father  being  alive,  was  die 
^  queftion  ?  It  was  urged,  that  though  in  cafe  of  a  grant  he  cooU 
^  not,  yet  being  here  in  cafe  of  a  will,  the  intent  of  the  derifir 
**  flioidd  prevail  to  carry  it  to  him.  But  the  court  was  ftroogly 
^  againft  it,  and  held  no  difference  as  to  this  between  a  granted 
**  a  devife,  and  would  fuficr  no  witnefles  to  be  heard  to  profedtf- 
^  teftator^s  intent,  but  gave  judgment  for  the  daughters. 

^  If  one  covenant,  upon  proper  confiderations,  to  ftand  feilied  t» 
<*  the  ufe  of  A^  for  life,  remainder  to  the  right  heirs  of  ^.,  in  diii 
X  <at'374-  cc  ^afe  the  remainder  is  not  drawn  out  of  the  covenantor,  and  pat 
*<  in  abeyance  till  the  death  of  J?.,  but  there  is  a  revcrfion  kftia 
*<  the  covenantor,  out  of  which  the  remainder,  when  it  happcos, 
<<  (hall  be  drawn.  And  this  differs  from  the  remainders  befbit 
^  mentioned,  which  arife  out  of  the  eftate  executed  ddicr  at 
^^  common  law,  or  upon  a  feoffment  to  ufes,  as  will  appear  hoc* 
««  after." 

<  If  a  man  make  a  leafe  to  A.  for  life,  and  that  after  the  deatk 
of  ^.,  and  one  day  after,  the  land  (hall  remain  to  B.  for  life,  lit* 
this  is  a  void  remainder,  becaufe  not  to  take  effe£l  immediagdy 
upon  the  determination  of  the  firft  eftate,  and  fo  during  dut 
time  there  would  be  an  interruption  of  the  livery,  and  no  tenaat 
^f  the  freehold,  either  to  do  the  fervices,  or  anfwer  to  ftraagcr^ 
precipes. 

<  A  leaie  is  made  to  A.  for  life,  remainder  to  the  right  hrincf 
^.,  and  afiker  B.  purchafes  the  eftate  of  ^.,  yet  the  fee  is  not 
executed  in  ^.,  but  the  remainder  to  his  light  heirs  coDdDM 
diftiafi  ;  for  if  A.  dies  firft,  the  remainder  will  be  void;  tnd  if 
J?,  dies  firft,  yet  there  will  be  an  occupancy  during  the  life  of 
A.^  and  the  remainder  immediately  upon  B!%  dea&  vefis  as  a 
letottnder  in  his  right  heirs. 
^  If  $  leafe  be  made  to  A^  for  life  or  in  tail,  remamdcr  to  die 

heirs  male  of  the  body  of  ^.,  if  B.  hath  iflue  two  fons,  and  the 
eldeft  dies  leaving  a  daughter^  and  then  S.  dies,  living  A.^  fct 
the  youngeft  fon  (hall  not  take  this  remainder  i  for  he  wbo  takes 
by  purchafe  and  original  vefting,  muft  anfwer^  defcription  ex- 
a£lly,  which  here  the  youngeft  fon  does  not,  for  he  ought  to  be 
as  well  as  malcy  and  this  he  is  not.  for  the  daughter  of  tbf 
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«3deft  fon  is  heir,  and  Ihe  cannot  take  becaufe  (he  Wants  part  of  2S4«  pi.6x. 
the  defcription  too,  not  being  male,  and  therefore  neither  of  *  ^''  94*  ^* 
them  can  take,  but  the  remainder  fhall  be  void.  So,  if  fuch  leafe  pjii^,^^*  ' 
'  or  gift  in  tail  be  made  to  ^.,  remainder  to  the  heirs  female  of 

*  the  body  of  B.,  and  he  have  iflue  a  fon  and  a  daughter,  and  die» 
living  ji.t  yet  the  remainder  fhall  be  void  for  the  reafpn  before- 

^  mentioned.  Otherwife  it  is,  if  a  gift  be  made  to  one  and  the 
'  heirs  male  or  heirs  female  of  his  body,  isfc^  for  there f  per  formam 
'  dom  they  (hall  take  by  defcent  though  another  be  heir,  for^there^ 

*  the  yrbfAc  e(tate-tail  is  in  the  ance(tor,  but  in  the  other  cafes 
'  the  anceftor  takes  nothing.* 

<*  If  a  leafe  for  life,  or  a  gift  in  tail  be  made  to  A.^  remainder  to  Br«  Abr. 

*  the  right  heirs,  or  heirs  male,  or  heirs  female  of  the  body  of  *53-  P}' W 

*  J*  S*y  who  is  then  or  after  attainted  of  treafon  or  felony,  and  is  »a?.  ^ir.** 
^  executed  or  dies,  and  then  after  A.  die ;  yet  this  remainder  is  94.  b.  pi.i. 
^  become  void,  and  can  never  take.efie£l  \  becaufe  none  can  be  9S;P^4o» 
^  heir  to  a  perfon  attainted,  nor  can  he  have  heirs  male  or  heirs  Ho^Yi^tVs' 
^  female  of  his  body  to  take  by  purchafe.    But,  upon  a  gift  to  a 

^  man  and  the  heirs  male  or  female  of  his  body,  if  he  were  at- 

^  tainted  before  the  ftatute  of  26  H.  8.  and  at  this  day,  if  he  be 

**  attainted  of  felony,    fuch    heirs   (hall   take   by  defcent  per 

^  formam  iani^  upon  con(lru£iion  of  the  ftatute  de  dortisy  W.  2. 

^  But,  if  a  remainder  be  given  by  a£^  of  parliament  to,  the  right  x  Ler.  f%: 

^  heirs  of  7*  5o  who  is  attainted  of  treafon  or  felony,  this  re-  ^^T'*53' 

!^  maknder  IS  good,  becaufe  the  a£t  takes  off  the  difability,,  and  6x^^74$^'' 

^  reftores  the  capacity  as  to  fuch  remainder ;  efpecially,  if  the  wheadeyT. 

¥  attainder  be  taken  notice  of  in  the  %& }  for  then  it  is  in  nature  T**<>«»«« 

^*  of  a  reftitution,  and  parliamentum  omnia  potefts  aud  though  a 

^  perfon  attainted  can  have  no  heir,  yet  by  fuch  defcription  it  is 

^^  fufficiently  known  who  is  meant  by  it,  aud  then  the  a£t  fuper- 

^  vends  with  its  abfolute  power  to  enable  him  to  take. 

♦♦  Three  brothers  are — the  fecond  fettles  his  eftate  to  feveral  3  Keb.  351. 
**  perfbns  in  tail  fucceffively,  remainder  to  his  own  right  heirs :  b°I.*o^  ^' 
^  the  ddeft  brother  is  attainted  of  treafon  and  executed,  leaving  cro.  Car. 
^  feveral  children  :  the  fecond  brother  dies  without  iflue :  all  the  4-v5- 
••  eftates-tail  determine ;  and  the  youngeft  brother  being  dead,  co.£iuM* 
**  his  ifliie  claimed  the  reverfion  as  heirs  to  the  fecond  brother, 
^  and  the  defendant  claimed  by  efcheat,  and  had  a  verdict  in 
•*  eje&ment.    For  though  the  blood  of  the  elder  brother  be  cor- 
^  runted,  fo  that  his  iflue  cannot  take;  yet,  they,  being  heirs  a^ 
^  law,  ftand  in  the  way  of  the  youngeft  brother,  fo  that  he  or  his 
*'  iflue  cannot  take,  and  therefore  the  laud  muft  efcheat.    But 
'^  this  more  properly  belongs  to  another  head,  and  therefore  I  (hall 
**  her<?  confider  it  no  further. 

*<  If  one  makes  a  leafe  for  years  either  at  common  law  or  by  1  Co.  130; 
••  way  of  ufc,  remainder  to  the  tight  heirs  of  J.  S.,  who  is  then  \P!!^^'  ** 
"  living,  or  to  the  wife  whom  J.  5.  Ihall  marry  \  thefe  remainders  gj.  '  *^"'* 
*^  are  void ;  becaufe,  till  the  death  or  marriage  of  J.  S.,  there  is  Poph.  48a* 
**  no  perfon  to  take  the  freehold,  and  that  cannot  be  in  abeyance,  ^^  *^** 
^  as  has  been  proved  already.    But  it  is  faid,  if  fuch  limitation  d^^',  ^; 
ft  were  by  way  of  ufc  before  27  H.  8«  it  would  have  been  good }  ^Ltosu  %t* 
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«*  bec^infie  the  eftate  in  law  conlsntied  in  tbc  ftefio^  add  dbrf 
*^  were  tcii8tit»  to  the  lord:,  and  att  preeipea  were  to  be  biringhr 
^  againft  them.  •  Aad  tboogh  one  book  feem  confrk^  jtt  tbeiC2» 
ion  there  gWen  is  onljr^  that  the  remamdcf  ongke  to  be  liniied 
to  one  in  ejfiy  which  feeme  to  carr^  ver^  little  weigbt  in  ii| 
when  no  reafon  of  ncceffity  or  confenience  requixe^  Tk\wi 
therefore  the  other  opinion  feems  to  be  law.'' 
^  So,  if  one  makes  a  leafe  to  A,  for  twenty-^ne  ycarsy  if  he  or 
if  B.  ih^U  fo  long  Uv«,  and  alter  the  deatli  of  jBL,  oa  after  the 
death  of  A.^  to  the  firft  ibii  of  the  bodf  of  jS.  ia  tail^  and  fe  i> 
the  fecond,  (5*^.  in  tail|  remainder  to  C.  in  £ee ;  all  tbrb  re> 
mainders  ase  void,  becauie  the  fird  eftate  beia^bnt  far  yeais; 
and  the  rematndei  not  to  take  effed  inune^atdy  after  ikfe 
years,  b«t  at  a  fttture  time,  after  the  deadi  of  ^*  or  B^  iiAich 
may  be  long  after,  and  (b  daring  that  tbne  there  woqU  be  as 
interruption  of  the  Uvery,  and  no  tenant  of  the  fteehohl»  tber^* 
foK  tkeie  remainders  are  void}  and  though  it  happen  tint  A. 
Of  B^  die  within  the  term,  yet  tiH  thete  death  the  fi^ehoU  wooM 
be  canied  into  abeyance,  and  couM  not  reft  in  thofc  m 
der  for  the  uncertainty  ol  the  death  of  ^»  or  J9L  within  the 
and  therefore  the  happening  of  that  after,  cannot  fiive  the  re- 
mainder which  wa^  void  before.  Bat,  if  fiich  leaie  had  been 
made,  and  then  it  h^d  been  limited,  after  the  determinatuo 
of  that  eftate,  or  after  the  expiration  of  the'fiii4  lerm,^  K>  d  (or 
life,  or  in  tail,  l^c.  this  had  been  a  good  remainder  caoecated 
prefently,  as  if  a  le»(t  for  years  had  been  abibhitely  to  ooe^  le* 
mainder  to  another  fos  Kfe,  (5V.  for  bore  was  ao  imemptioii  of 
tlie  livery,  or  want  of  a  tenant  of  the  freeboldL 
<  u^.  by  mdenture  makes  a  leaie tojB.  fav forty  years,  if  ^  fekvg 
live ;  and  after  his  death  to  C.  (who  was  no  porty  to  the  deed)  for 
one  thoufand  years,  and  then  A.  levies  a  fine  to  dyfercat  ufesy  and 
dies,  and  five  years  pofs  after  bis  death,  and  then  the  pfeintiff 
claiming  under  C  and  Z>.  entered,  ^r.  By  the  argencntsand 
reafon&of  the  cafe,  it  feems  clear,  tfiat  this  is  no  remainder  at  alt 
to  C.  and  £>^  for  firft,  prefently  it  cannot  reft  by  reafon  of  the 
leflbr^s  life  interpofing,  and  therefore  it  is  no  temainder  velfed. 
Secondlyi  as  n  contingent  remainder  it  cannot  be  good  9  becanfe 
then  it  ought  to  have  a  particular  eftate  to  foppott  it,  and  on^ 
to  be  in  abeyance,  or  contingency,  to  veft  or  not  veft  when  that 
determines :  but  here,  the  mrft  !^e  is  no  fnch  particular  eftaie ; 
becaufe  that  reaches  not  to  the  commencement  of  die  remainder, 
nor  is  the  remainder  liit^ted  with  any  regard  to  the  particolar 
eftate ;  becaufe  it  is  not  to  commence  upon  the  determination  of 
that,  but  at  a  future  time,  vtz.  upon  the  death  of  the  kflor.  And 
there  is  no  contingency  at  all  in  die  qz&^  for  it  is  to  take  eA& 
at  all  events,  upon  the  death  of  the  le^r^Jkb  it  before  or  arfitor  dk 
end  of  the  term,  and  therefore  it  can  be  te  other  than  a  fiatuie 
kttn-ijfe  tittnlm  to  begin  after  the  death  of  the  party  that  grants  if, 
which  being  but  for  years  ir  may  well  do  \  becaoft  it  ennrcf  by 
way  of  con traft.  And  thousfa  the  grantee  •  there  was  no  paity  to 
Ae  deed,  and  ihefcfor^  aa  (»jede^  cotiUltafce  podiing^  yet  it 
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appears  fSiat  judgaieot  was  given  for  the  pUintiff ;  Mdiich  proreSf 
fir(t,  that  the  grantee  had  an  mtereft ;  fecondif^  that  this  intereft 
-was  not  barred  by  the  fine  and  five  years  nonclatm  after  the  death 
of  the  grantor,  not  being  touched,  devefted,  or  turned  to  a  right. 
Xhirdly,tbat  diough  the  grantee  was  no  party  to  the  mdenture, 
yet  he  wight  well  take  by  virtue  thereof,  if  be  gets  the  indenture 
-to  make  out  his  title,  for  the  grantor  cannot  derogate  from  his 
own  grant,  or  avoid  his  own  ads/ 

«*   But,  if  a  man  dcvifes  lands  to  A.  for  five  years  from  MtchaeU  Cro.  ilk*  • 
9Bas  next  enfuingy  and  after  to  B.  and  his  heirs,  and  dies  be*  ^78;v 
fore  Micbaelmas^  yet  is  the  remainder  good,  becaufe  till  Mu  si^T.iuym. 
chaelmas  the  freehold  defcends  to  the  heir,  and  be  is  tenant  tb  83*  piow. 
all  the  purpofes,  either  of  doing  the  fervices,  or  anfwering  to  ??^    ^* 
ftrangers'  precipes.     For  here  is  no  livery  to  operate  prefently,  N<iJ!^/.* 
axul  therefore  no  inconvenience  to  allow  of  fuch  future  limtta-  4^0(1.259. 
(Ions,  as  it  would  be,  if  it  were  by  deed  executed  with  livery.  **?• 
And  in  Noj  it  was  held,  that  a  devife  for  years,  remainder  ta  Gadoip"** 
the  right  heirs  of  J.  S.,  was  good,  if  J.  S.  died  withm  the  %6c. 
term,  becaufe  the  freehold  in  the  mean  tintie  defcended  to  the 
heirs,  and  was  not  in  abeyance." 

*  If  a  man  furrenders  copyhold,  or  makes  a  feo£Fment  in  fee  cff  RoU.  Rep. 
freehold  lands  to  the  ufe  of  his  wife  for  life,  remainder  to  the  ^3'*  3>7« 
heirs  of  the  body  of  the  furrenderor  and  his  wife,  this  is  a  con-  J^^j  j^^^ 
tiQgent  remainder  not  executed  in  the  wife^  becauie  he  who  will  416. 
take  by  it  muft  make  himfelf  heir  of  both  their  bodies,  which  ^^»  99* 
cannot  be  before  the  death  of  both  ;  and  then  if  the  wife,  who  ^**'  *®^ 
has  the  particular  eflate,  dies  firft,  the  remainder  is  become  void, 
becaufe  it  cannot  veft  when  the  particular  eftate  determines. 
Soi  if  fuch ieofFment  or  furrendet  had  been  to  the  ufe  of  the  wife 
and  a  ftranger  for  life,  remainder  to  the  heirs  of  the  huiband  ami 
wife,  this  remainder  alfo  is  contingent ;  for  though  the  wife 
dies,  yet  it  (hall  not  ved  till  the  death  pf  the  hufband,  and  if  he 
fnrvtves  his  wife  and  the  ftranger,  the  remainder  is  become  void, 
for  the.  above  reafon. 

<  ji.y  in  conlideration  of  a  marriage  intended  between  him  an))  Le7.  ^6. 
J?,,  covenants  to  (land  feifed  to  the  ufe  of  himfelf  for  life,  re-  ^y™-  3^» 
siaiuder  to  his  wife  for  life,  remainder  to  the  heirs  male  of  tbcii'  Keb.  76^ 
bodies,  remainder  to  C  in  tail :  the  marriage  takes  eScfk :  the  Stephens  ▼• 
hu&and  and  wife  join  in  levying  a  fine.     It  was  adjudged,  that  ^"'^»**8«* 
the  eftates  for  life  to  the  hufband  and  wife  ftood  fo  di{lin£^,  that 
di«y  were  not  nrevged  or  confounded  in  the  eftate-tail,  being  li-      • 
mited  all  ki  one  and  the  fame  conveyance,  and  that  the  fine 
levied  by  them  was  not  any.  difcontinunnce  either  of  the  eftate* 
tail  or  remainders ;  for  if  the  eftate-tail  fheuld  be  executed  in 
the  hu(band  and  wife,  then  the  wife  would  have  an  citate  in 
pofTeiTion,  whereas  by  the  conveyance  (he  was  only  to  have  a 
remainder :  alfo,  the  hufband  would  have  only  a  moiety,  where^ 
a^^fae  was  to  hiwe  the  whole  during  his  life ;  but  yet  theremuin-  ^ 

dor  ta  tail  vefts  in  the  hufband  and  wife  as  a  remainder^  ib  that 
<  the  l^sixft  of  (heir  bodies  fliall  take  it  by  defcent^and  not:by4uix<^ 
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is  no  contiiigeney  in  the  cafe,  bot  wbm 
is  tcDaot  in  tail  executed.     So,  for  tk 
if  a  kafe  be  macie  to  A.  for  life«  remainder  to  J, 
to^  and  B  y  and  their  heirs,  or  to  the  ri^ 
&,  dns  remainder  continues  diftindt^  and  boot 
And  ihefe  remainders  are  fo  <iiftin£l  (rai 
chat  tbay  may  be  granted  as  remainders^  witboiC 
z  ^tc  poiticsbr  eftate. 
*^  Ear,  whac  an  cftate  b  limited  to  A.  and  JS«,  and  to  the  boa 
Of  ^  9  or  vbkh  b  all  one)  to  A.  and  B.  for  their  lives,  and 
ZiTtsr  dscxr  <ifaThs  to  the  right  heirs  of  ^.,  or  to  hufband  aol 
v^.£.  ami  dae  heirsirf  the  body  of  the  hufband ;  or  to  two  mea, 
xm  fii:  hers  <rfdieir  bodies,  or  to  the  heirs  of  the  body  of  oM 
at  dasn ;  thefe  efbites  are,  to  fome  purpofes,  executed,  and  to 
cd^ers  eoc,  to  continue  as  remainders.     For,  as  to  prevent  die 
annr^cr  tram  taking  the  whole,  they  are  not  *execated  ;  becanfe 
die  ttr^  wocds  garc  them  a  joint  eftate  for  their  lives,  whidi 
T  ;^  r*.     «  tstZ  go  to  the  fnrvivor  i  and  this  the  limitation  after  ihall  not 
xifc  ^P-     «a  csoomL    Yet  tbey  are  fo  far  executed  in  pofleflion,  that  he 
•K  v&i>  bas  the  inheritance  cannot  grant  it  away  as  a  remainder 
«  iiiVlsi^  irom  the  pofleiEon.     And  in  the  cafe  of  the  hufband 
^  ami  wife,  between  whom  there  are  no  moieties,  the  inheritance 
^  is  fs>  exeottcd  in  the  hufband,  that  if  he  makes  a  feoffmeot, 
«^  chis  vill  be  a  difcontinuance  to  his  iflue ;  but,  if  he  fufiers  a 
^  cccxmoQ  rccoteiy  with  fingle  voucher,  this  will  bind  neither  the 
^  i£xaty  nor  remainder;  becaufe  his  wife  was  feifed  of  the  whole 
«  jcindy  with  him,  and  not  partly,  and  there  are  no  moieties  be- 
^  cween  them ;  and  therefore  it  cannot  be  good  for  any  part :  but 
^  Ae  feofitnent  deals  with  the  pofleflion,  and  gives  it  away  bf 
«  (elema  liTcryi  and  therefore  to  preferve  the  warranty,  this 
«  aaaoozits  to  a  difcontinuance,  and  the  iflTue  fhail  be  put  to  his 
^  SocaedoQ  in  defcender,  and  thofe  in  remainder  to  their  formedod 
^  is  xemaiBder :  and  if  the  hufband  levies  a  fine,  this  will  biod 
^  the  idiK  by  the  ftatute  of  4  H.  7.  and  32  //.  8:     But,  whether 
«  thb  wiQ  be  a  difcontinuance  of  the  remainder  or  reverfion  feems 
«^  dvH&btfoL    But,  if  the  eilate  were  to  the  hufband  and  wife,  and 
^  bctrs  of  the  body  of  the  wife,  there,  a  fine  levied  by  the  hof- 
^  b^uul  would  be  no  bar  or  difcontinuance  to  the  ifliie  or  thofe  in 
*^  lectiinxier,  becaufe  he  had  but  an  eftate  for  life.    But  this  be* 
^  k?acs  to  another  inquiry. 
\**mt^^        ^  Copfhold  hnd  was  furrendered  to  the  ufe  of  the  wife  for 
«  <w  \;mi  «*  gf^^  rtmaiuder  to  the  ufe  of  the  right  heirs  of  the  hufband  and 
♦  >*••*     «^  >ir^  :  it  vas  the  opinion  of  the  juftices,  that  the  fee  was  exe- 
«^  \nHed  for  a  moiety  in  the  wife,  and  the  hufband  thereof  feifed 
^  in  her  right ;  fo  that  upon  her  death,  fuch  moiety  fhould  go  to 
^  her  heirs,  though  the  hufband  was  then  living.    So,  if  a  Icafe 
^  wffe  made  to  JiL  for  life,  remainder  to  the  right  heirs  of  ^.  aid 
^  jLft  this  was  executed  for  a  moiety  in  jt.,  and  then  for  the  other 
^^  ■MMCtyi  in  both  cafes  it  mufl:  be  contingent,  and  if  the  wife  or 
•»  ^dtkfirfti  will  bevoi^3  for  mtt  eft  b^res vivfntis^  anditcaii- 
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**  not  veft  in  the  heirs  of  the  hufband  or  of  B.  during  their  lives ; 
**  and  though  there  are  no  moieties  between  the  huftand  and  wife, 
*<  yet|  in  this  eafe,  the  inheritance  may  well  execute  in  the  wife 
^  for  a  moiety,  becaufe  the  wife  takes  the  whole,  and  the  huC- 
**  band  nothing  at  all,  and  fo  the  point  of  taking  by  mcrieties  is  out 
^  of  the  cafe.  Alfo,  the  heirs  of  the  wife,  who  are  to  take  a  , 
'*  moiety  of  the  inheritance,  need  not  be  heirs  of  the  hufband  too^ 
<'  as  they  muft,  where  fuch  remainder  is  limited  to  the  heirs  of 
**  the  body  of  the  hufband  and  wife ;  for  in  that  cafe  it  cannot  be 
**  executed  for  a  moiety,  becaufe  it  may  happen,  that  the  heirs  of 
**  her  body  cannot  take  after  her  death;  as,  if  the  l^ufband  funrivciy 
*^  they  cannot,  becaufe  they  are  to  be  heirs  of  the  body  of  the 
*^  hufband  as  well  as  of  the  wife ;  but  in  this  cafe,  immediately 
*^  upon  the  death  of  the  wife,  the  inheritance  for  a  moiety  may 
**  veil  in  her  heirs.  But,  if  an  eftate  be  made  to  the  wife  for 
^*  life,  remainder  to  the  hufband  and  wife  and  their  heirs ;  cnr  to 
^<  A.  for  life,  remainder  to  A.  and  B,  and  their  heirs,  thefe  re- 
**  mainders  are  not  executed  in  the  wife  or  in  A.  for  a  moiety,  but 
^^  continue  di{lin£l  as  remainders :  for  otherwife  where  the  re* 
<*  mainder  is  a  joint-tenancy  in  fee,  and  the  furvivor  fliall  take 
**  the  whole,  if  this  (liould  be  executed  in  poflefEon  for  a  moiety, 
^<  this  would  be  ngainfl:  the  intent  of  the  deed,  and  exclude  the 
^*  benefit  of  the  furvivorfhip, 

'<  If  lands  are  given  to  a  woman  and  the  heirs  of  the  body  of  iRoQ.Abr. 
^*  her  hufband,  who  is  then  dead ;  it  is  faid,  that  the  wife  and  4i6pl*i.a. 
**  the  iffuc  of  the  hufband  are  joint- tenants  for  life,  with  remain-  ^^  'y* 
*^  der  to  the  ifTue  in  tail.     For,  iince  they  are  named  to  take  in 
<<  pofleflion  as  the  wife,  and  if  they  fhould  take  only  an  eflate  fer 
^<  life,  the  donor  would  have  again  the  land,  though  there  were 
<<  ftili  heirs  of  the  body  of  the  hufband  in  being,  which  by  the 
^<  words  and  intent  of  the  gift  he  ought  not  to  have,  fince  he  has 
<*  given  it  to  the  heirs  of  the  body  of  the  hufband,  and  whoever 
*<  anfwers  that  defcription  is  comprifed  within  the  words  of  the 
•<  gift,  therefore,  they  fhall  alfo  have  a  remainder  in  tail/* 

«  Where  one  devifed  lands  to  A,  and  his  heirs,  during  the  life  Veot.  }34« 

<  of  A,  and  after  the  death  of  A,  to  the  heirs  male  of  the  body  ^'^^•^•ii'. 
«  of  the  faid  B.  now  living ;  it  was  adjudged  in  B.  R.,  and  affirm-  f  jS^AV** 

*  ed  in  parliament  againft  a  judgment  in  the  Exchequer-chamber,  %uew.*i%. 

*  that  C,  who  was  the  fon'and  heir  apparent  of  B.  at  the  time  of  ftPjL. 
«  the  devife,  fhould  take  this  remainder  by  purchafe,  as  fuiEciently  orBwd^ 

<  defcribed  and  intended  by  the  will,  and  that  it  was  not  a  con-  ▼•  Dturdaot^ 

<  tingent  remainder  to  be  void  on  the  determination  of  the  parti-  '*^f'p*r^' 

*  cular  eflatc  before  the  death  of  B,;  and  it  was  held,  that  the  LjJ 

*  words  now  living  fhould  refer  to  the  heirs  male,  and  not  to  B. 

<  himfelf,  though  that  was  the  next  antecedent ;  becaufe  the  de- 
'  vifor  took  notice  before  that  he  was  living,  and  then  to  refer 

<  thofe  words  to  him  would  be  a  vain  tautology,  and  C.  was  then 
'  heir  apparent,  and  heir  in  common  parlance/  **  Bat,  whether 
•«*  he  (hould  take  for  life  only,  or  in  tail,  leems  doubtful  upon  the 
^«  whole  cafe/* 
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}^'  17139         j/.  hj  hh  will  in  writmg  devifed  all  bis  lafids  to  J?.  aad-C^ 
!pw^      the  furvifor  of  tbcm,  for  the  tewn  of  tw^ntj'Oiie  ycais 


Beaumont  f  ayiDfiDt  of  iiis  dciits  aod  kgavCkSi  and  ^fier  payineiit  the  ti 
▼.  Ung.  ceafe,  and  a£ter  the  cod  or  foooear  determuiatipii  of  tkit  efta|c« 
Lo.  s^c?  <1<^^  ^  premifes  to  the  £jft  fon  of  Im  body,  a«d  co  the 
I  Eq.  Ca. '  male  of  the  body  of  fuch  £rft  ion  bwfuUy  iflMlog)  and  &ir  deCaidk 
Abr.  114.  of  fuch  ifltie  to  A  for  nijiet|r»nine  jcds^  if  he  fo  loag  li«,  vkl^ 
Ca.  Abr.^^  ^^^  impegchaaent  of  wafte,  remainder  to  the  firft  and  other  Coos  i{. 
331.  s.  c.  i?.f  and  «he  heirs  male  of  their  bodies  fucc^ffiveljr,  vemaUidcr 
iBr.  p.  c.  c.  for  ninct]r»nine  years,  tf  he  fo  long  live,  remainder  to  his 
Ua)  ii^f.  '^^  Other  fons  in  tail  n^e  iuccei&vely,  remainder  to  the  heirs  mak 
tn  and  /» it  of  his  aunt  Mrs.  EHxabeth  Long^  wife  of  Richard  Long  derk^  law* 
■2Si'"»jr  ^**^^y  begotten  (a),  and  for  default  of  fuch  iffuc,  the  reyerfioa 
the  fame  remainder  to  his  own  rig^t  hrirSf  and  by  bis  will  gave  150/. 
conilruc  nuity  to  Dorothy  Beaumont  his  fiftev,  the  plaintiff  in  error,  for  ]i£% 
cTli^^'  and  500/.  to  her  children,  and  to  his  aunt  Elizabeth  Loag  100  /^ 
b.    1  Vm.  ^^  (^  ber  children  500  /.,  and  died  without  ifiue.    B.  and  C. 


545-  7' I*    tered  by  virtue  of  the  devife  for  twenty -one  years,  and  afterwards 
^^w^^''  both  died  without  ifliie;  and  %hn  Beaumont  and  Dorahy  his  wife 
457.  /r35.  entered  in  right  of  Dorothy  as  heir  at  law  to  the  teftalor,  the  term 
Feirne't       for  tweuty-one  years  being  determined,  aod  the  debts  aod  legacici 
Ath^ditV'    paid ;  and  Thonuu  Loifgy  eldeft  fon  of  Elizabeth  (ihe  having,  at  the 
m  The  court  ^^^^^  ^^  making  the  faid  will,  three  fons,  viz.  the  &id  Tbomat^  asA 
keM,  lo  tbU  two  Others)  entered  and  brou^  an  ejeAment }  and  in  the  Ezciie- 
^^rJ  ^r      ^^^^  judgment  was  given  by  Chief  Baron  Jf^ard^  Price^  and  Lave^ 
was  ufedTfor  ^gaiult' BaTQU  Bury^  for  the  plaintiff  Thomas  Long,    But  in  SVm^ 
^rr  ajfa-     term  1 7 1 3>  this  judgment  was  reverfed  in  error  in  the  £idie4)ttei^ 
the  te^to!^  chamber.     And  now  upon  error  brought  in  the  Houfe  of  Lords  k 
bad  takeo'    was  aigucd,  that  this  reverfal  (hould  be  affirmed.     Firft,  becaufe 
notice  chat    Dorothy  being  heir  at  law  to  the  teftator,  her  right,  as  fuch,  was 
£'!l!!'wat    ^^  ^^  favoured ;  and  all  devifes  co  difinherit  an  heir  at  law  weve  ts 
Fifing,  and    h^  taken  ftiifily*    Secondly,  that  to  make  this  devife  good  ts 
that  ihe  had  Thomos  Lottg  it  muft  be  conftrued  either  a  contingent  remainder^ 
belaid  Mc  ^'  ^^  words  hdrs  male  be  taken  as  a  defcriptho  perfonm  to  veft  iu 
thgrefofe      him*     As  a  contingent  remainder  it  cannot  be  good  for  waat  of  a 
^hT^iiM^     freehold  to  fuppsrt  it ;  all  the  preceding  eftates  being  only  lot 
foa  Aotiid     y<^^^^  *  befides,  if  it  were  good  as  a  contingent,  remainder  in  its 
Lke  ftriaif  creation,  yet  Elizabeth  Long^  the  mother^  being  living  when  the 
**  ^^»  ^^   particular  eftates  determined,  it  cannot  veft,  becaufe  non  eft  bsree 
mmytbT    vn/^iV.    As  defcriptw  perfonM  it  cannot  veft,  for  that  ought  to  be 
d^  Be-  fuch  a  defcri^tion  as  is  vice  nominis^  which  the  words  har  malef^ 
^^  ^.      ing  a  legal  term,  and  not  accompanied  with  any  other  words  to  d> 
of  his  own    t^i^mine  the  fenfe  otherwife,  as  hdr  apparent,  or  heir  now  livi^g^ 
heir,  and      istc.)  Cannot  amount  to,  and  the  word  begotten  doth  not  detenaias 
f  ave  her  an   ^j^e  fenfe  otherwiib}  nor  does  any  intent  appear  to  confine  the  derifc 
of 'the  land;,  ^<>  ^^  ^^^  DXdlc  oi  Elizabeth  Longf  then  much  lefe  toThomatLof^ 
which  ihew-  ouLy,  zstUc  perfo9  4efic«ibed  in  this  devife.    But  notwithftanding 
Sii^'tii'tlhe  ^^^^  re^fcMw  'it  wss^  tkdjudged,  that  the  firft  judgment  (bocld 
A^d  not  ^  Stmi^  ^sx^  the  judgmsiu  of  t&fttbl  be  fe)rerliB4»  though  tea  of  the 
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jiftd^e9  wttfi  q{  Qfmorx  tb^t  the  devUe  was  void,  and  oaljf  the  hivetUths 
three  judj^es  {Lovel  beiag  dead)l)efore-mentioDed  held  it  good  *•    ^^V  f^ 

the  limita* 
tioo  to  his  own  ri^ht  heirs  was  cvpteftly  in  4^/m/t  fif  ifut  nait  fiftbe  i«Sy  of  his  aafit  JB.  L.,  fo  that  1C 
was  olaio  thaC  he  intaid^^  the  apparent  heir  maie  of  £.  X«.  Ihould  cake  before  his  «wft  heir  {coerajiy  Aft4 
that  his  own  heir  ftould  not  take  whilll  there  was  any  iflue  of  £.  L,     Mr.  Fearae  obferves^  UuiC  in  thit 
cafe  the^anoeftor  did  noi  isfce  the  legal  ^ireehoU.    Pa.  322.  4rh  edit. 

[[ A*teftfttor  after  charging  the  lands  vith  annukies  to  bi^  wife^  Goodrigbi 
nod  after  her  deceafe  to  four  of  his  five  daU(gbter&,  and  another  aa-  ^'^^^ 
nuitf  IQ  bl3  fifth  daughter  M*  forfeventy  years,  if  ihc  and  the  tef-  *q,^  **■ 
tatdr's  ion  R,  (hould  fo  long  jointly  live,  to  commence  at  ibe  ox« 
piration  of  the  term  of  two  years  thereafter  given  in  the  premtSof 
to  the  faid  Jf.,  and  the  death  of  teftator's  wife ;  and  after  devifiog 
the  preoiifes  to  his  faid  daughter  M»  for  two  years  after  his  4e% 
ceafe,  widi  remainder  to  his  fon  R.  (if  then  living)  for  nkietf 
years,  if  he  fo  long  lived ;  he  deviied  the  premifes  fo  fubje^  19 
iS/s  heirs  maUy  aiKi  to  the  k^irs  9/  his  daughigr  M.  jouHly  ao^ 
equally,  and  their  heirs  and  qffignsfor  ever.  And  for  want  of  hdkf 
male  lawfully  begotten  of  the  faid  R*  at  the  time  of  bi^  deceafe,  he 
devifed  the  j>rert)ife$  to  the  heirs  and  qffigns  rf  the  faid  M.  h^vrfidlf 
ieg^Un  ^her  iody,  to  hold  to  th^  heirs  and  aifigns  of  the  fslid  JK» 
for  ever.  The  fon  i?.,  at  the  time  of  the  will,  had  one  fon  ai)4 
tw-o  dai^btejrs ;  and  the  daughter  M*  bad  then  one  fon.  On  tfae 
teftator's  dieath  M.  entered,  and  held  the  whole  of  the  lande  for 
the  two  ye^rs  ;  when  the  fon  R,  entered  and  held  them  till  •bif 
dieath,  upon  which,  M>  entering,  the  fon  of  JS.  brought  biisejcfb* 
BEient.  Upon  the  cafe  being  ai-gued  in  the  court  of  C,  £*,  Ik 
Greyy  C.  J.  faid,  the  queftion  wa^s,  Whether  there  was  a  fuftcient 
defignation  of  the  perfon  to  make  the  fon  of  M.  take  as  her  ifir^ 
living  the  mother?  That  twd  hundred  years  ^o  it  ioight^lMHrt 
been  thought  not  fufficient^  becauie  the  dcibription  wa«BOt  legkkUy 
and  Uchnically  t^rue.  But  that,  within  a  century  paft»  a  ^Hoie  |h 
beral  conilrudion  of  the  words  of  a  teftator  i^d  pr cvailed ;  tfod 
they  had  been  generally  taken  in  ^t\x  popular  fenfe,  which  was  mod 
likely  to  have  been  his  meaning.  'That  in  the  principal  cafe,  the 
intent  of  the  teftator  was  clear,  that  the  fame  favour  ihould  be  ex- 
tended to  the  heirs  of  M.  as  to  the  heir  male  of  R^:  he  took  no* 
tice  that  M»  was  living  by  leaving  her  a  term,  and  a  fubfequent 
annuity  \  and  meant  zpnfent  intered  fliould  veil  in  her  heir,  that 
18)  her  Mr  apparent  during  her  life;  he  therefore  did  not  think  tht 
leflbr  of  the  plaintiff  was  entitled  to  more  than  one  moiety  of  the 
premi£es. — The  reft  of  the  juilices  agreed  in  the  fame  opiaion^ 
and  the  plaintiif  had  judgment  as  to  one  moiety  only.] 

J.  £•  having  iflue  two  fons.  A*  and  i^.,  devifes  in  the  worda  Id.Htjifi. 
following  :    "  I  give  to  my  eldeft  fon  A.  all  that  my  farm  called  '^5-       * 
f «  Dumfey^  to  bin  and  his  heirs  male  for  ever ;  if  a  female,  my  ^^g^  sakeL 
fc  ne^^t  heir  (hall  allow  and  pay  to  her  aooA  ia  money,  or  twelve  r.WaU. 
<<  poinds  a  year  out  of  the  rents  and  profits  of  Dumfiyt  and  fiiaU 
f  ^  baye  all  the  ret):  to  himfelf ;  I  mean  my  nest  heir^  to  him  and 
M  bis  he»Fs  maic  for  ever-"    IJpon  the  death  of  the  tteitator,  J. 

entered 
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entered  and  died,  leaving  iffue  a  daughter;  and  it  was  ad^i 
that  the  lands  ihould  go  to  the  fecond  (on  B.^  and  not  to  the 
ter  of  theeldeft,  though  (he  was  heir  general. 
•Vem.  719*       /.  5.  derifed  to  truftees  in  truft,  after  debts  and  legacies  pu^ 
^B^h^   eoiircy  to  A.  his  coufiil  and.  the  heirs  male  of  his  body ;  and 
recced,  ch/  waht  of  fuch  heirs  male,  then  to  the  heirs  male  of  the  body  of 
46i»S.C.    his  gteat  grandfather;  and  for  want  of  fuch  heirs  maki  to 
own  right  heirs  for  ever,  and  gave  to  his  filter  2000  /•  to  be 
out  at  intereft  during  her  life>  (he  to  receive  the  intereft,  aai 
ter  her  death  to  her  children,  and  died,  and  foon  after  A, 
without  ifiue ;  and  C  being  heir  male  of  B,  the  teftatoz^s 
grandfather,  but  not  heir  general,  there  being  a  daug^tn 
elder  brother,  the  queftion  was  between  him  and  the  t  ~ 
fifter  and  heir  at  law,  who  had  the  2000/.  devifed  to  her, 
ther  the  devife  was  void  or  not  ?   And  my  Lord  ChancelloaT 
the  devife  good,  and  that  C.  Ihould  take  as  a  perfon  fo£di 
defcribed  and  intended  by  the  teftator. 
sP.Wiiis.1.       But,  where  one  feifed  in  fee  devifed  his  lands  to  his 
^^'J*      daughter  (being  his  heir  at  law)  for  her  life,  remainder  to  his 
[ThjTcile    ^g^^  ^^^'3  ttizlt  for  ever,  and  died,  leaving  his  grand-daaghtei 
WIS  anb      heir  at  law,  and  alfo  leaving  a  de6eafed  brother's  fon«  who  wa 
^fODgbc  be-  D^xi  0f  Y\n  in  the  male  line ;  it  was  held  by  Lord  Macdes/Ui^ 
court  in       ^^  nephew  could  not  take,  that  the  words  heirs  male  mnft  be 
CwynoeT.   tended  heirs  male  of  the  body,  and  could  never  extend  to  an' 
^dlocc      ^^'^  ^^  ^"7  collateral  line ;  and  it  not  being  faid  in  the  will 
i74o»  wbeo  niale  of  his  body  or  of  his  name,  the  grand-daughter,  who  was 
Lord  Hard-  heir  at  law,  might  have  an  heir  male,  though  not  of  his  ~~ 
J^  ^'^^  And  he  faid  that  this  cafe  diflFercd  from  that  of  Brown  and 
Ibrtheopi-   hom^f  that  being  merely/ a  truft;  alfo  that  in  that  ca(c  the 
abnof  the   mainder  was  limited  to  the  heirs  male  of  the  body  of  Sir  R 
k^'b!'       :Bari£tfm  the  grandfather ;  whereas  here  the  devife  was  to 
(Reg.*  Lib.   heirs  male,  without  faying  of  any  body. 

A.  1740,  .     «p 

fo.  31a)  who  certified  in  confirmation  of  Lord  Macclesfield's  order,  (Via.  Abr.  dtDsrife  w« 
pi.  13*  &•)  and  that  certificate  was  afterwards  confirmed,  and  the  bill  difinifled  with  cofts.  X^^ 
A,  1741,  fol.  646.  But  in  Wills  ▼.  Paloier,  5  Burr.  2615.  on  a  cafe  fent  to  the  court  of  K.B<  kf 
court  of  Chancery,  the  queftion  arofeon  both  i  *jvill  and  a  deed,  whether  A.  took  by  porcfaafeBaAer 
^feriptJon  of  betrt  maU  tftbe  body  of  B,  not  being  heir  general,  B.  being  in  the  firft  cafe  li*^*^ 
the  court  certified,  that  A.  took  an  eftate-tail  by  dejccnt  j  but  they  added  in  the  ceitificste,  tfc<^  , 
third  ftrjan  had  been  the  grantor,  they  ihould  have  thought  that  A»  would  have  taken  ^f^^ 
heir  male  of  the  body  of  B.  And  they  alfo  certi6ed,  that  he  did  fo  take  under  the  iriU,  Ctf*t>% 
%  P.  Wms.  3.]    *  The  cafe  of  Newcomen  and  Barkham,yS^«. 

s  Too- 1 14^-  dl*  feifed  of  lands  in  fee  by  indenture,  covenants  to  ftand  fa" 
» Lev.  2*3.  fQ  |i,g  ufg  Qf  himfelf  for  life,  remainder  to  Edward  hb  eldcft  fa 
Liflevl*^  f^^  ^^fc»  remainder  to  the  firft  fon  of  Edward  in  tail  mak|  «^ 
Gray.  mainder  to  the  fecond,  third  and  fourth  fons  of  Edttfard  \ntM 

•  Judgment  ,^^16,  and  fo  to  all  and  every  other  the  heirs  male  of  the  body  cf 
ftj*5ie*"  £i/wtfri  rcfpcSively  and  fucceffivcly,  and  to  the  hein  malcrf 
plaintiff  t  their  bodies  according  to  their  feniority  of  birth ;  reminder  to  «« 
J^wrilof'*"^  leffor  of  the  plaintxflF  for  life,  and  a  provifo,  that  if  &/«w^' ** 
error  wm  without  iffue  male,  that  he  (hall  have  power  to  charge  the  lands 
broaghcia    with  daughters*  portions  not  exceecfing  loo/.  a-piecc:  the  cote- 
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bor  dieSy  and  Edward  fuflfers  a  common  recoveiy^  and  £es  theEkclv. 
K>ut  ifllie  male :  and  the  only  queftton  was.  If  Edward  took  S*''*^^ 
^Hate-tail  fubfequent  to  the  limitation  to  his  four  fons  in  tail,  or  it.f^^!uM^ 
t  took  only  an  eftate  for  life,  with  a  like  remainder  to  all  his  jodgme&t 
nr  fons  in  tail  male  fucceflively,  as  was  limited  to  the  four  firft  ?  "^  *®"Jr 
ras  adjudged,  that  he  took  but  an  eftate  for  life,  and  that  all  i^^jl 
other  fons  (hould  take  by  purchafe.     Firft,  Becaufe  otherwife  Judss 
wordsy   andto  the, heirs  male  of  their  bodits J  would  be  ufelefs.     «%. 
fondly.  The  words  andfoy  &c.  pibve  the  fame  intent,  which  po/who^k 
(ig  turned  into  Latin  are  eodem  modo*     Thirdly,  Severally  and  app^an,  hai 
"effiveiy^  according  to  their  feniority^  are  alfo  a  further  proof  of  ^^^^ 
ik  intent.     Fourthly,  The  power  to  provide  portions  for  daugb-  leponidif. 
B  would  be  unneceflary  if  Edward  took  an  eftate-tail,  becaufb  ^^i  in 
jn  by  a  common  recovery  he  might  bar  it,  and  charge  the  lands  pJJ^J?? 
he  thought  fit  *•  3d  edlu 

^  A*  devifes  land;  to  B.  for  life,  and  after  his  death  to  the  next  co.  66. 
leir  male  of  ^.,  and  the  heirs  m^les  of  the  body  of  fuch  next  «And.^7« 
beiT  male  ;  and  it  was  adjudged  a  good  remainder  in  contingency  t!^,^^"* 
to  the  next  heir  niale  of  B.  being  in  the  fingular  number,  and  Arciicr'k 
To  was  only  a  defcriptipn  or  defignation  of  theperfon  who  (hould  uftctied* 
take  the  remainder  after  the  death  of  i3.,  and  not  any  limitation  « Lev.V^ 

of  lus  eftate*'  u^  in  fe?enl  other  cafes,  which  nndt  under  title  Den£ 

If  one  devifes  to  A.  for  life,  remainder  to  B.  and  the  heirs  of  6C9.i7. 
is  body,  remainder  to  C.  and  his  wife  for  their  lives,  and  after  Wild'eeifc 
keir  death  to  their  children,  they  then  having  children,  C.  and  hia 
tfe  take  only  an  eftate  for  life,  with  remainders  to  their  children 
nr  life,  and  no  eftate-tail ;  but  had  there  been  no  children,  the 
evife  being  immediate,  the  children  could  not  take  in  remainder^ 
Dd  therefore  it  muft  be  an  entail  in  the  hufband  and  wife. 
If  lands  are  given  to  a  woman  and  the  h^irs  of  the  body  of  her  %  RoD«  Aftr. 
uiband  who  is  then  dead,  it  is  faid  that  the  wife  and  the  ifTue  of  J'^ 
be  huft>and  are  joint*tenants  for  life,  with  remainder  to  the  ifTue  in  '^* 

ul ;  for  fince  they  are  named  to  take  in  pofieflion  as  the  wife, 
I  they  fliould  only  take  an  eftate  for  life,  the  donor  would  have 
igain  the  land,  though  there  were  ftill  heirs  of  the  body  of  the 
lufband  in  being,  which  by  the  words  and  intent  of  the  gift  he 
mght  not  to  have,  fince  he  has  given  it  to  the  heirs  of  the  body  of 
l^e  huiband ;  and  whoever  anfwers  that  defcription  is  comprifed 
rtthin  the  words  of  the  gift. 

A,  devifed  lands  to  B.  for  life,  remainder  to  truftees  to  preferve  Hii.  i^o.s. 
contingent  remainders  during  the  life  of  -B.,  remainder  to  the  heirs  ^^* 
fthe  hdy  of  B.  lawfully  begotten ;  and  Femey  doubting  whether  coifon/* 
^is  was  an  eftate  for  life  in  B,  or  tail,  fent  it  as  a  cafe  to  B.  R.^  iStnLtisf. 
tod  notwithftanding  the  teftator's  plain  intention  to  pafs  an  eftate  **^* 
for  life,  yet  the  court  held,  that  where  the  anceftor  takes  an  eftate  3.  c. 
for  life,  and  in  the  fame  inftrument  a  limiution  is  made  to  his  Fevne*  4th 
I^irs,  or  to  the  heirs  of  his  body,  the  heir  cannot  be  a  purchafor,  ^^*  '*'• 
>nd  that  therefore  this  was  a  plain  eftate-tail.  *^' 

*'  If  A.  makes  a  feoffment  in  fee  to  the  ufe  of  himfelf  for  life^  chudlcigh't 
V  reorder  to  the  fiHt  fon  qf  his  body  begotten,  and  the  heirs  ^  '^* 
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sSwM^'^  "  mBHACfi  and  for  want  of  fuch  iflkef  xemainder  t9  liiAifetfi 
jga.  f  24,    ^  tf^  bc^ifs  ^  bis  body,  vit^  remaiadet  to  jB.  ia  fiw ;  in  diis 
3&7-  ^  till  tfltte,  ^.  id  tenant  in  tail  general  tuficvettdf  with 


«Myv    *'  ^  ^*  ^  f^-    But,  if  he  bad  ifliie  a  bn,  tfaco  lU 

**  opens  and  let6  in  the  lemainder  to  fuch  foo^  and  tlien  he  ill 

^  Oone  again  lenajit  for  lifCf  remainder  to  fiich  firft  ion  a 

^  ttuki  ^r«,  remainder  to  himfelf  in  tail  geoorrif  remainder 

^  in  fee.    And  this  artfes  upon  the  conftni£lion  of  the 

"^  -of  m6t$  I  for  before  that  ftatute  the  uiib  being  nothing  eife 

**  the  pereeptaon  of  the  piofits»  and  no  eftnte  in  the  land  i 

^  was  not  fabjc&  to  the  fiimemles  of  law  by  whioh  the  bad 

^  WM9  gohrernedf  nor  had  the  cffiuy  que  ufi  any  other  remedy 

^  hjfisbp^tna  in  Chanceryf  to  compel  the  tenant  of  the  land 

<*  him  into  the  perception  of  the  profits,  or  convey  the  poflcfioa 

<<  him.    And  though  that  ftatute  by  carrying  the  pofleffionto 

^  ufe,  did  in  tStCt  take  away  and  deflroy  the  ule»  for  lb 

^  was  executed  in  pofleflion,  yet  it  (till  left  in  the  parties  the 

*'  power  of  limiting  and  appointing  the  ufes,  as  they  had 

^*  And  when  the  perfbn^  who  was  to  take  the  ufe,  came  mc^, 

"<*  ftatute  fupplied  the  place  of  the  Chancery,  and  carried  t&e 

*^  feflion  to  the  ufe,  if  nothing  were  done  in  die  mean  d0e 

^<  hinder  the  rifing  of  the  ufe ;  and  though  the  eftates  weie' 

^  united^  yet  by  an  ^Q.  of  parliament  th^  may  well  be 

*<  <^4in  to  let  in  the  intermediate  ujfei  fince  the  ftatme 

<<  the  poflbflioa  only  according  to  the  ufes  when  they  bapfiiW 

**  well  as  thofe  that  are  capable  of  beii^  executed  pre&ntl^. 

**  therefore  in  that  cafe^  though  the  wife  of  the  tenant  in  uit 

**  by  the  intermarriage  title  of  dower,  yet  it  is  defeated  agua 

^  the  birth  of  a  fon,  which  turns  the  eftate-tail  to  an  ^atc 

**  life  by  the  terms  of  the  fettlement  under  which  only  the 

**  of  dower  accrued,  and  therefore  muft  be  fubje^  to  he     ' 

^  by  the  terms  of  the -fame  fettlement." 

,  Poph.  5.  *  If  one  makes  a  leafe  to  A.  for  life,  remainder  to  him 

p^T'f  a!.*    *  ^^  conies  to  &t.PauP^  church,  JsV.  this  is  a  good  re 

.^  *  ^       *  in  abeyance  t>r  contingency,  but  can.veft  in  none  till  he  fob 

Dav.35^      *  fies  himfelf  to  take  it  by  coming  to  St*  PauPs  church;  nor 

<  any  one  grant  it  away,  though  he  fliould  happen  after  to 

«  there  firft.' 

Cro.  Cir.  *<  If  one  makes  a  feofiment  in  fee  to  the  ufe  of  Umfeif  iwi  ^ 

Vd*  '«x      **  ^if^f  and  to  the  heirs  of  the  furyivor  of  them,  or  to  the 

Po0h.^'    ^*  f^b  as  dies  firft ;  this  is  in  the  nature  of  a  contingent 

joCo.^x.    <<  fterte  the  furvivoTy  or  who  dies  firft,  and  after  the  oaitt** 

Cro.  £hs.     cc  .^noy  happened,  the  heirs  fhall  be  in  by  ddcont ;  but  by  afe^ 

u^A.  245.  **  OAont  before  it  takea  place,  the  lemaiftdciQ  will  be  defeoH* 

Co.  ut.       c<  But  thefe  contingent  remainders^eannot  be  grante4  <^^»^ 

3^8.  k.       gg  ^gufe  they  ave  in  no  perfon  to  glMt-s  tbei^fofe,  where  %  m 

4<  Waamad^  to  the  huiband  and  wife  for  a^  y^vsj  mnainder  P 

<*  the  furvivor  of  them  for  40  years,  and  the'hiiflvuid  g^amedrnf 

.  f '  this  rtfmaind^r ;  it  was  holden  «  void>grwit»  thoogh  be  tevivtdi 

¥  bccaule  till  th^  ^ontingsitf  y  btippen^^  hfc  h^d  jiothiil{  '»^ 

•w 


fprflttrty  rdti^f  or  fttirt iMht*  Soiy  if  a^  fearft  Im  sndc*  fcv  nb^ 
laakidev  to  the  right  hcirof  ^.  8.  wli»  i»  ihe»  Niriiif  ^  if  die 
daSt  fon  d  J.  9.  grait»  ri«»  feoiaiiidcf}  sHkt  dWA  7.  f .  4Hm, 
tc  upon  the  cteiefflMiiatba  of  the  pMtietlxr  <ftatey  tM  miirRMr 
a.7  cnisr,  hecanfe  hU  grant  tvat.  Md,  havin|f  nothing  ui  hk» 
»  giraxic.  Ami  hi  the  cafd  of  dM  huAond  md  Mrif«,  if  hnMls  ioCo.5ii 
«  giiKU  to  thoB^  and  to  the  hcitoof  the  hody  of  tho  finfvi^or' 
I  tliam»  add  dh^  bodi  join  iiv  a  leafc  Idt  zv  yoars^  obiWtMig' 
A  the  circumftancof  reqaifite  by  yz  M.  (t  fc%  thi»  tcadli  flkau' 
M  biad  the  idhe  for  dM  abofc  reafoa. 

A  leaft  was  made  to  A.^  S.^  and  C.  for  their  throo^  temainder  cierjkir. 
»  Um  alBgfia  of  the  fumuor  of  them  fcv  9^  yeoir^    B.  wao  the  y^l^^^ 
ardnror.    k  was  bohkn,  diat  the  ^  yeafs  wao  an  Mtersrft  pi^^.  ^ss: 
eftsdr  in  him,  whieh  he  might  weH  difpofe  of,  ao  he  tlNMight  Vidtj^frsk 
hy  and  not  a  bate  power  only  of  nominating  on«  lo>  faho  k. 
topr  afflgns  is  a  woid  proper  far  die  Imitation  of  a  ftirther  hi- 
ereft  to  the  fame  party,  in  cafe  of  a  ehatto),  as  heirs  io  lb«  the 
nhevieance,  and  yet  both  reft  in  the  party  himielf  ^  for  affigtia 
tro  ^tiier  in  faA,  oi  in  law,  as  execntors,  tsfc.  $  and  it  appears 
MoBC,  that  a  remainder  to  his  executors  in  fuch  manner  yefts 
bfbc  party  hmfelf ;  and  fo  it  does  in  cafe  of  Aich  a  Umitatioa 
w  his  afigns^  who  fbv  want  of  an  aflnal  affignee,  will  he  bio 
;9ocators«'' 

One  levies  a  fine  to  the  afe  of  himfelf  for  life,  and  after  his  Cro.  EUb, 
tenth  CO  the  nfe  of  his  two  daughters  till  his  fon  ^  ftonld  return  ^^> 
rom  boyond  Urn,  and  fheuid  come  to  the  age  of  twenty-one  q^.^*^ 
tears,  ot  die,  and  olUr  fuch  return  and  age  of  tw€fnty-one  years,  ^%p 
r  dead),  which  ftonld  firft  happen,  to  the  ufe  of  the  faid  JT.,  ^  Voarii*» 
sd  the  hei«s  of  his^  hody  begotten ;  B.  returns  from  beyond^  fea :  p^n^** 
t  was  nc^ndged,  ttet  this  was  a  good  remainder,  and  flionld  c.  K.  19. 
•ft'  in  hhn  inmiMcKately  upon  his  return,  though  he  was  not  then  4tl>  ^^* 
iwonty-otfe  ^  for  the  laft  disjunftiye  or-  is  to  be  applied  to^  the 
irholO' fiineence,  and  makes  it  disjun6H^  in  all,  and  though  his 
Miming  fKHn  beyoind  fea,  or  to  twenty-one  years,  are  nncertaki, 
ret  his  death  is  certain  3  and  therefore  this  remainder  doe»  not 
Rpend  ahogethernpon  uncertainties.     And  in  this  cafe  it  ieems 
he  heirs  of  hiobo«fy  (hall  not  take  by  putchafe,  though  hi^  ctrdth 
bad  hs^poned  firft,  and  lb  the  remainder  could  not  reft  In  him^ 
*elf,  for  the  limitation  being  to  him  and  the  heirs  of  hi»  body, 
»hoerc3r  t^keo  by  vtrtne  thereof,  muft  take  as  from  him,  and  s^|£?^^ 
BOnfeqoently  wiU  be  in  by  [a)  defcent,  and  not  hy  purcbafe.         cali^ 
^  So,  iC  one  deriles  lands  to  A.  for  life,  Ji  tarn  dk^fita^  vk^erif^  aXeDii.SM^ 
md  alter  her  death  or  marriage,  remaindef  over  to  another,  tki$  3  ^^^  ^^** 
h  0  good  remainder,  beca«fe  it  is  eertain  one  of  the  two  dentin*  ^    '  ^^^ 
gsncieo  wilihappeA.    But,  if  one  gires  land^  to  A\  till  B.  cottiti 
to  twenty-one  years  of  age,  and  when  B.  comes^tofodkl  age,  then 
to  remam  over,  this  rein.iinder  is  contingent,  and  uncertain 
whedier  k  will  o^st  vcrf),  fov  if  B.  dies  before  fiich  age,  the  re-* 
Qiaiinder  is  become  void.    So,  where  land  is  gifven  t^  a  woman 
fc  lon{f  as  ihe  (Mil  f  entain  fole,  or  to  A,y  till  B.  comes  from  Roms 
U>Ef9gia^dy  and  ofkr^hcr  msirriagtf,  or  j9/s  eoming  ro  SffgbnJ, 

•  then 


75*  i^mainHec  anb  IGlederiait; 

^  Aen  to  remaui  to  C.  in  fee,  thefe  remainders  are 

'  and  uncertain  whether  they  (hall  ever  veft  or  not,  far  if  tlic 

*  man  never  marriesy  nor  B.  comes  to  Et^laad,  thefe 

*  wiU  not  veft,  but  are  become  void.  So,  if  lands  are  <levi£ed  tD< 

<  for  life,  and  if  the  devifee  be  difturbed,  that  then  the  land  fhall] 
^  main  over  to  another  in  fee,  this  creates  no  remainder  till  fnch^ 

*  turbance,  and  if  that  never  happens,  the  remainder  fails 

*  for  thefe  reoiainders  are  not  to  arife  but  upon  fuch  a£U 

*  and  therefore  if  thej  fail,  fo  docs  the  remainder. 
AAm  v.  <  One  Levies  a  fine  to  the  ufe  of  A.  and  the  heirs  male  of 
^bR,          c  body,  till  he  or  the  heirs  male  of  his  body  attempt  to  alien* 

aooi.V5.    *  ^^>  ^^^  ^'^^^  ^^  ^^^  ^^  ^^  ^^9  ^^* »  -^^  ^^^  without  iflbe,  ' 

<  without  any  attempt,  &r.;  S.  will  have  no  eftate  ;  for  fab 

*  mainder  was  not  to  begin  but  upon  fuch  attempt  precedent, 

<  that  not  happening,  the  remainder  never  takes  place.'    **  i 
^<  vide  ittjra^  that  a  remainder  to  commence  after  fuch  a»»wnfijitj! 
*'  repugnant  and  againft  law.'' 

FIoir.s3.         *  A  leafe  is  made  to  jf.  for  life,  remainder  to  B.  for 
sCo.  so.      <  If  £^  dies  before  ^.,  that  then  the  land  fliall  remain  to  C. 

Ce^x!^  *  ^^^*  ^^  ^'  ^  S^^^  remainder,  if  the  contingency  happens,' 
37S*  ^  wife  not ;  and  in  the  mean  time  the  eftate  continues  in  the 

< .  and  is  not  in  abeyance,  being  exprefsly  limited  to  go  over,  if 

*  contingency  happens,  therefore  till  it  does  happen^  nodiiiig 

*  devefted  out  of  the  Icffor.' 
HolcToft*i         *'  A.  by  indenture  covenants  to  levy  a  fine  to  the  ufe  of 
c^Moor,  cc  feif  fof  lif^^  2nd  after  his  deceafe  to  the  ufe  of  B.  his  fon, 

Mm.  429.  '*  ^^^S  ^°^  ""^^'  ^^  attempt  to  alien,  and  then  to  the  ufe  of  1 
a.  c'cited.  *'  and  the  heirs  male  of  his  body  during  the  life  of  £ .,  and  im« 
<<  mediately  after  his  deceafe,  to  the  ufe  of  the  firft  and  other  te 
<<  of  B.  in  tail  male  fucceflively,  remainder  to  C.  in*  tail.  It  wm 
<f  objeAed,  that  no  ufe  vefted  in  C.  till  B.  attempted  to  alien,  far 
<<  the  ufe  to  C.  and  all  the  limitations  after  depend  on  B*i  ^ 
<<  tempt  to  alien.  But  it  feemed  to  the  court,  that  it  ihouU  he 
<^  intended  in  the  limitation  of  the  ufe,  that  after  ^.'s  death 


<<  out  iflue  male,  C  fliould  have  the  land,  be  there  any  attempt fl^ 
**  alien  or  not,  by  reafon  of  the  words^  and  immi£aieJy  after  lisii^. 
<<  ceafe  to  the  firft  fon^  &c. ;  for  the  ufe  which  was  to  ariJe  upon  At- 
<<  attempt  to  alien,  b  only  reftrained  to  the  ofe  for  die  Yk* 
f^otB. 
>M.  30,31.      ^<  If  one  devife  land  to  A*  and  the  heirs  of  hb  body,  provkU' 
*  ^'l|^'*  **  ^^^  *f  ^*  happen  to  die  without  heirs  of  hb  body,  that  then  it' 
Pknidi5.a!  '*  ^>U  remain  to  B.,  this  is  a  good  remainder  refted  prcfendf,  '■ 
<'  and  no  contingency  at  all,  but  the  ordinary  limitation  of  aie- 
<'  mainder  upon  an  eftate»tail.    So,  in  a  leafe  for  life,  upon  coo« 
<'  dition  that  if  the  leflee  die,  then  it  fliall  reo^,  ffc.  this  is  ^ 
<<  good  remainder  executed  prefently.'' 
Inihtd  ▼•        *  One  devifes  lands  to  his  wife  during  ber  natural  life,  if  fte  ^ 
Chceke,       <  jo^s  not  marry,  but  if  ftie  marries,  then  prefently  after  my  (on  / 
SirTRavm.  '  to  enter  and  cnjoy,  to  him  and  the  heirs  male  of  hb  bodj; 
427.  s.  c.    <  it  was  adjudged,  firft.  That  by  this  will  the  wife  bad  an  eftate 
t/  the  name  <  fgy  jjgj  widowhood  Only  j   fccondly.  That  tfab  was  a  rcmaiafc^ 

•  reftcd 
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^vefted  in  A.  prcfendj  to  take  effcA  in  pofleffion  upon  the  death  of  Biovm  t. 
or  marriage  of  the  wife,  which  (hould  firft  happen,  and  not  ^]l^'  g 
a.  contingent  remainder  to  take  eflFe£i  only  in  cafe  the  wife  finudy^ 
^    married.  Anne  iitf% 

Clfey 

^"Vcntr.  203*  Hile  exprfcfled  a  fimiUr  op!nion»  where,  be  fait),  it  is  til  one  as  if  the  eftate  had  been  deviied 
09  Ker  lor  life^  Mndif  fbe  matrint  then  t9  remmwy  which  had  been  but  an  eftaCe  fvM*  dmf^UvuarU^^^Uk 
m.  c«le  where  a  teftator  devifcd  lands  to  hit  wU«  during  bar  noidvwbood,  and  if  Jbt  jbould  many  Mgrnm^ 
^lat  then  his  daughter  ihoald  enter,  pro?ided  that  if  his  wife  married  and  furTived  his  daughter,  Um 
eflate  Ihould  return  to  her  j  Lord  Hardwicke  took  a  diftindion  between  the  detrife  of  an  efbte  duriof 
^indowhood,  with  repaainder  over,  and  a  derife  daring  widowhood  with  remainder  over  on  her  marrying 
^^ailn  within  m  limited  timt*  Jordan  t.  Holkham,  Ambl.  109.  Where  there  was  a  derife  to  a  wife  fto-* 
"^ded  ibe  temained  1  widow ;  but  in  cafe  ihe  married  a  fecond  hulband,  then  to  teftator*t  nephew  wbea 
lie  ikottld  attain  the  age  of  twenty- three  years ;  it  was  held,  that  the  widow  had  an  eftaee  /iV/the  ne* 
phMm  attained  the  age  of  twenty -three  years,  though  ihe  maoried  befote*  Doe  w.  FreeAiaiiy  s  Tcni 
Step.  389.] 

*  One  devifes  lands  in  this  manner :  My  will  is  to  entail  aU  my  Foyr* 
^  lands  to  mv  nephew  ^.y  and  the  heirs  male  of  his  body,  and,  for.  S^'^y' 
^  default  of  luch  iflue,  to  his  brother  and  the  heirs  male  of  his  696. 
^  body,  &r.  habendutH  to  them  feverally,  and  to  the  heirs  male  of  Jon*  57- 
«  their  bodies,  to  the  only  intent  and  true  meaning  of  this  my  will,.  **y*'4«9r, 
<  and  fo  long  as  they  and  every  of  them  do  perform  and  keep  the 
^  true  meaning  thereof  touching  the  entailing  all  my  faid  lands  in 
*  manner  following  i  and  therefore  I  give  all  my  (aid  lands  to  i/.» 
^  and  the  heirs  male  of  his  body  begotten,  until  he  or  they  make 
^  any  a£ls  to  alter  or  difcontinue  the  eftate-tail,  and  then  to  0.,  and 
'  the  heirs  male  of  his  body,  with  other  remainders  over,  and  dies^ . 
^  ^.  enters  ^  B.  dies,  leaving  iOue  C,  and  then  A.  levies  a  fine  ; 
^  and  it  was  obje£led  that  C.  could  not  enter,  becaufe  the  re* 
^  mainder  devifed  to  his  father  was  contingent,  and  not  to  arife 
^  but  upon  A.*s  alteration  of  the  eftate,  and  not  before  or  other-. 
^  wife,  and  then  B,  dying  before  that  contingency  happened,  the 
^  remainder  could  not  veft.   But  it  was  adjudged,  that  the  remain* 

<  der  to  B.  was  not  contingent,  but  an  immediate  devife,  and  that 
^  otherwife  the  intent  of  the  devifor,  which  was  to  give  to  every 
^  one  in  remainder  fucceflively,  would  be  deftroyed,  though  it  was 
^  holden  that  the  limitation  over  upon  his  alienation  did  not  fo  de- 
^  feat  the  operation  of  the  fine,  as  to  prevent  the  difcontinuance 
^  wrought  thereby,  and  give  him  in  remainder  immediate  title  of  en- 
*  try  thereby,  for  that  fuch  claufe  tended  to  a  perpetuity,  and  was 

<  condemned  in  law  upon  the  reafon  of  other  cafes  there  cited*' 

<'^.  in  confideration  of  a  marriage  intended  between  B.  his  Moofyioi* 
<<  nephew  and  C.  the  daughter  of  D.,  and  of  200  marks  paid  by  pl'»47* 
<«  D.,  makes  a  feoffhient  to  the  ufe  of  B.  and  C.  for  their  lives,  2jt^»^ 
^  and  after  carnal  copulation  to  the  ufe  of  the  ifiues  of  their,  caft* 
^*  bodies,  remainder  to  B.  and  the  heirs  of  his  body  begotten^ 
<<  isfc.    The  maniage  never  takes  efFe£b,  but  B.  marries  another. 
<<  woman,  and  hath  ifiue  by  her ;  and  A.  married  alfo,  and  had 
**  iflUe  -f  and  after  the  death  of  A,  and  j?.  the  queftion  between 
<<  their  children  was,  ift.  If  the  ufe  {hould  arife  to  B.  and  C.  for  • 
<<  their  lives  by  reafon  of  the  money  paid,  though  no  marriage 
**  Was  had  ?  ad.  If  the  remainders  which  were  limited  after  the 
^  marriage  are  not  now  prevented  from  rifing,  by  reafon  no  mar- 

•«  riage 
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^  n^e  ^rat  had  ?   As  to  the  firft,  the  ftftU^i  tlMuj^/ 

«*  vovU  well  avife^  tlicnigli'iio  marfia^  wa^had^  be««lUfe  ll 

•^  Hmitttd  one  of  the  eftate  of  tito  ffb Aea^  tiAMh  ivia 

<<  executedi  and  needed  no  confideration  to  raife  the  ufcw 

«<  it  had  been  by  wajiTof  covenant  to  ftand  foiled^  they.  b«I«)»  bq 

<^  would  arife;  becaufe'tlie  marriage  was  the  principal 

^  tiQiiv  and  that  faUing^^  the  confrderatron  to  raife  the  nfe 

<*  tifcewife,  and  the  money  would  not  be  fufficient.     Ast* 

^*  ieeoad  pointy  they  thought  the  confidenaitioit  erf  name  and 

^  tefficient  to  raife  a  tife  to  B,  who  was  AS  nephew»  ami  dfa^j 

'*  might  be  indupendent  on  the  other  limitatiOiis,  which 

<<  to  atife  BttC  upo»  the  marriage  had.    B«i«  na  jodgi 

<«  given,'* 

*  Lands  were  fettled  to  the  ufe  of  the  huXbaad  and  wi£i. 
^  Arir  joint  li'vesy  and  after  the  death  of  either  of  them,  to 
«  heirs  of  the  body  of  trhe  wife  by  tlie  hufband  to  be  begotten, 
<-  for  defiink  of  fuch  iflae,  the  wt&  furviviing  the  hu/ban^  to 

*  tife  of  the  wife  for  fife,  and  after  her  death  to  the  Keiftt  of 
SSa.  H7*     *'  ^y  begotten ;  the  huAand  di^^  leaving  ifiiie  by  the  wSEe, 
^*y«-  "^«  *  ^^  iftarries  again  and  fuffers  a  common  recovery ;  aod  the  p_ 
lS^;di  t!     *  ^^V^  queftion  was.  Whether  this  was  an  eftate-tail'execatcd 
Rumfey,  fi  *  the  wtfc,  or  that  the  icmainder  was  contingent  ?  It  was 
«ii/<  Petk.    c  gned,  that  the  remafedter  depending  on  their  joint  lives,  audio 
^oi.  9!^'     «  ing  fimited  to  the  heirs  of  the  body  of  6ne  of  them,  fo  that  '^ 
ft  RoU.  Abr.  <•  may  be  fruftrate,  if  the  wife  furvives,  muff  needs  be  comia^ 
41^           <-  becanfe  by  the  death  of  the  hufband  the  joint  eftate  for  life 

*  determined,  and  yet  the  remainder  to  the  heirs  of  the  body 
<-  the  wife  by  the  hufband  cannot  take  effed,  for  nw  eft  hsm  ^ 
^  ventis.  But  per  cur.  clearly,  and  with  fomo  dlfpteafiuce  at  tfo 
<  argament)  the  words  heirs^  ice.  are  riot  words  of  purchaft^  (pi 
**  of  fimitatiou  to  the  wife,  and  the  eftate  vefts  in  her  preleni^i 
^  and  is  not  in  contingency;  as  if  an  eftate  be  limited  to  a  woiM 
^  duraftte  viduHaie^  remainder  to  her  heirs  or  the  beiss  of  her  hQflf% 

^     *  this  is  a  fee-fimple  or  fee-tail  executed  in  her  prefeotlj  1  » 

*  though  {he  afterwardis  marries,  yet  that  (hall  not  defbby  tfcC 

*  eftate  that  was  weO  vefted  and  fettled  ki  her  bc/ore  ;  aad  her^ 
^  the  remainder  clofes  with  the  particular  eftate  to  aU  parpofes  \A 

*  cBviding  the  joiiit^tenancy,  and  is  no  more  than  aii  eftate  to  tto 
"  *  httiband  and  wife,  and  the  heirs  of  the  body  of  the  wtfe/ 

'ttlt^^jy.  ^  Aod  they  feemed  to  rt\j  upon  the  cafe  laFerhiru^  whert  landl 
<*  were  leafed  to  A.  and  j1  for  the  life  of  C.>  remainder  ta  d« 
^  rieht  heirs  of  A.  i  then  C.  died,  Gving  A.  and  ^.«  and  after  X 
^<  tales  wife  and  died,  living  K  h  is  there  faid,  that' the  wife  of 
^  A.  ihall  be  endowed,  becaufe  C.  died,  living  jf.  the  iMiibajidifil 
^  that  the  freehold  and  ihberitance  were  united'  10  the  hnlb9i4 
«  during  the  coverture*  Which  cafe,  if  it  be  law>nia.]f  give.feiHi8 
M  colour  ro  the  principal  cafe.  But  it  feems  to  me  not  to  be  k^) 
^  for  the  rule  is,  that  whete  by  poflibility  the  particular  eibu 
^  may  determme,  before  the  remainder  can  tane  eSe&«  theift 
^  fuch  remainder  is  contingent;  and  by  the  death  of  C  the  pal* 
«*  ticular  eftate  is  aWblutety  determined|  for  the  remainder  ao? 
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ikft  then  take  efied,  becaufe  ji:  cannot  have  heirs  during  l&is 
^life.      And  this  is  no  infringement  of  the  other  rulcj   that 
iprhererer  the  anceftor  takes  an  eftate  for  life,  and  after  in  the 
fame  conveyance  a  Jimitation  is  made  to  his  right  heirs,  or  the 
beirs  of  his  body  mediately  or  imniediateiy,  that  in  fuch  cafe 
the  remainder  vefts  in  the  anceftor  himfclf,  and  by  confeqvence 
the  heirs  ihall  be  in  by  defcent,  and  not  by  piirchafe  ^  for  here, 
^,  took  no  eftate  for  his  own  life  ;  and  though  ic  was  an  eftate 
of,  freehold,  yet  it  was  fo  limited,  that  without  any  a£l  or  default 
of  his  it  might  determine  during  his  life ;  and  fince  the  !]/&  of 
C.  ipvas  made  the  meafureof  the  continuance  of  the  eftate  of  «/• 
and  B.i  it  is  more  reafonable  to  give  it^.  after  C.'s  death,  than 
it  is-  to  give  it  B.  likewife ;  but  both  their  eftates'  are  to  be 
hounded  and  circumfcribed  by.  the  life  of  C.>  and  when  he  dics^ 
Jiving  jf»^  who  can  then  have  no  heir  to  take  the  remainder,  it 
feems  in  reafon,  the  remainder  is  deftroyed.    So,  in  the  prin- 
cipal cafe,  v^hen  the  eftate  is  limited  to  the.hulband  and  wife 
during  their  joint  Itws^  this  is  no  abfolute  eftate  for  their  li^s  5  C9.  ^ 
lb  ^s  to  go  to  the  furyivor,  but  the  death  of  either  of  them  deter- 
'  naines  that  eftate,  and. the  remainder  being  limited  to  the  heirs 
of  the  body  of  the  wife  who  furvived,  and  can  have  no  heir 
i.  during  her  life,  feems  to  be  defeated  thereby.    And  note,  they  i  sid,  t47t 
'  feemed  to  agree,  that  if  an  eftate  were  made  to. the  huft>and 
\  mnd  wife  during  coverture,  remainder  to  the  heirs,  or  heirs  of 
'  the  body  of  the  huft>and,  that  this  was  a  contingent  remainder. 
^  And  there  feems  no  difference  in  reafon  between  fuch  a  limit- 
^  ation,  and  where  ic  is  durante  viduiti^e,  or  to  two  for  their  Jokit 
E  livee,  or  to  two  during  the  life  of  a  third  perfon,  wich  fuch  re- 
^  mainder  over ;  becaufe  in  all  thofe  cafes  ihe  particular  eftate 
^  determines,  before  the  Remainder  can  take  tScSt.     And  the  cafe 
F  in  2  Ro»  Air./mpra,  feems  exprefsly  to  Qoatradi£lvthe  principal 
'  cafe,  and  the  reafon  of  it.    So  the  caic/ufira*    But  in  the  prin- 
'  cipal  cafe,  if  the  wife  had  died  firft,  there  •had  been  ,no  doubt 
'  but  the  heirs  of  her  body  had  taken  by  defcent,  ftie  having  had 
'  the  whole  daring  her  life.     And  this  .feems  to  differ  much  fiom 
^  a  limitation  to  baron  and  feme,  and  the  heirs  of  the  body  of  the 
'  feme  i  for  there,  whichever  of  them  dies  firft,  yet  tt^e  furvivor  i^ry. 

*  fluill  hold  during  life.     Ideo  quare  of  thefe  matters*     As  to  die 

*  fecond  point  of  the  cafe,  if  the  fecond  limitation  to  the  wife 

*  (hoiild  take  effefl,  becaufe  it  was  upon  the  dying  without  fuch 

*  ifliie,  whereas  there  was  idue  fo  begotten  living  at  the  death  of 

*  the  huft>and ;  the  court  faid,  there  was  no  colour  for  it^  for  fuch  [See 

*  heir  and  fuch  iflue  is  all  one,  for  unlefs  in  the  helt,  it  is  not  fuch  *["I"*** 

*  iffue.    Note,  this  objeftion  feems  to  make  the  fecond  lemain-  43j/&^  ' 
^  der  to  the  wife  conditional  upon  the  huft>afid's  not  leaving  iffue  whether  the 
^*  at  the  time  of  liis  death,  which  here  he  diti.    But  the.limitation  J^f 'jf„\?L 
^  IS  not  confined  to  his  leaving  iffue  at  the  thne  of  his  death,  but  is  cafe^u'vin/ 
"  general,  and/or  default  of  fuch  iffue  or  heir,  artd  feems  not  to  a  cated,  vA 
^  differ  from  the  common  limitation  of  remainders  after  eftates-  ^^o^^*^' 
^  tail,  and  therefore  may  well  veft  at  a  rcmsiinder  in  the  wife  arecontxo* 
^  immediately  upon  the  hufband's  deaths  verted.] 
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fbOiw  1$.       *'  Om  makes  a  feoffment  in  fee  fo  the  ufe  of  himfelf  forBfi^i 
**  after  to  the  ufe  of  fuch  perfon  and  perfont  to  whom  he 
'<  demife  any  part  of  the  premifes  for  life  or  years,  and  afteri 
^  the  ptrfonpaiico  of  his  laft  will,  and  to  the  ufe  of  fnck 
^  and  perfons  to  whom  he  (hall  by  hb  laft  will  derife  zaj 
<<  or  eftates*  and  after  to  the  ufe  ot  B»  in  tail,  with  other 
*<  ders  over.    Thefe  remainders  are  contingent,  and  not 
<'  in  £.  and  the  others  till  the  deatli  of  the  feoffor,  becanfej 
<<  feoSbr  hath  foch  power  tbat  by  his  will  he  may  giYC  awsf  I 
^  whole  fee-fimple,  and  therefore  till  his  death  it  being 
^<  whether  they  will  ever  veft  or  not,  they  muft  needs  be 
^'  gent,  and  then  the  ufe  of  the  fee  in  the  mean  time  vcfts 
^*  lu  the  feoflfbr.    But  ju^re  in  this  cafe,  if  he  afterwards  ~ 
^  feoffment  in  fee,  or  commits  a  forfeiture,  if  thoie  in 
^*  may  not  enter  prefently :  for  fuch  feoffinent  is  not  in 
^'  ance  of  his  power,  and  if  it  be  not  warranted  by  diat,  it 
^  be  good  at  alL  For  if  it  (hould,  he  might  then  derogate  fro«  I 
^  own  grant,  and  avoid  it  in  what  manner  he  pleafed.    And' 
**  be  fo,  that  thofe  in  remainder  may  enter  in  iuch  cafe,  theai 
*<  remainder  muft  be  yefted  in  them  befbre»  and  cannot  be 
^  tingent  i  for  the  feoffment  which  gives  away  the  whole 
**  to  another,  can  never  operate  fo  as  to  veft  it  ib  them  at  tbe 
<<  time  too.    Befides,  the  account  given  of  thefe  remainden  ii 
^*  confiftent  with  their  being  in  contingency ;  for  all  coi  ' 
'  *'  remainders  pafs  out  of  the  feoffor  at  the  fame  dme  witk 
<*  particular  ciftate,  and  are  carried  into  abeyance  till  the 
<*  sency  happens  $  bjut  here  it  is  faid^  the  uie  of  the  fee  is 
<*  m  the  feoffor  till  his  death,  which  cannot  be ;  then:fo«^ 
V  feems  mere  reafonable  to  conftrue  thefe  remainders  to  be 
^  prclentiv,  though  fubjeft  to  be  divefted  and  taken  out  of 
^  by  the  feoffor,  if  hp  purfues  his  power  in  devifing  aw^i 
.    M  whole*    ^v{t^  if  he  makes  fuch  feoffment,  it  fliould  fecm,  hei 
^  never  after  execute  his  power,  for  that  was  indnfivdjl 
^  away  and  extingi|iflied  in  the  feoffment,  whether  thofe  la 
'  ^  maindev  may  enter  for  the  forfeiture  or  not ;  and  if  tfaej 
^  then  their  ^ates  ale  abfolutely  in  the  power  of  the  feofer, 
^  his  raferving  to  himfelf  a  power  to  defeat  them  in  foch  a 
^^  ticular  manner  was  altogether  idle,  which  feems  not 
f»  ibnaUc.'* 

(P)  Of  Remainders  in  Alieyance  or  CoDdogene^ I 
i^hat  Eftate  is  fuffifuent  to  fypport  them  [  wh(t 
they  are  to  taJ(e  eStSt ;  and  by  what  Meaos  th^ 
may  be  deRroved  or  prevented  from  comiog  ' 
^ ;  and  therein,  of  Reqiainders  by  way  of  cfl" 
eutory  Peyife  or  future  Intereft. 

^  A  ^^^S^^  remmndpr  iiiuft  veft  duriiu;  die  psrft^f^ 
^  '*  eftate,  becanle  if  remote oontingenciealMuId be aft^ 

f^  ^  Jumg  over  ti#efr  no  man  would  know  wb»  he  M  P^"" 
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ospaidafiBs.  Hie  law  therefore  |a9  appointed  bow  kmg  fiich 
onttfifleiictes  are  to  exped^  which  is,  only  during  the  cootinii- 
ttce  of  the  partieular  eftate,  and  then  the  remainder  muft  come 
fk  being ;  fince  remainder  ex  vis  termini  tignifies  a  remaining 
mtt  of  a  particular  eftate  preceding.  Whether  fuch  particular 
iftate  determine  by  effluxion  of  time,  or  by  merger  of  the  parti« 
nilar  eftate  in  a  greater,  it  is  all  onei  for  if  the  contingent  re* 
nainder  do  not  yett  before  fuch  merger,  it  can  have  no*  boing 
ifierwards;  fince  the  particular  eftate  it  the  fole  limitation  on 
irhich  the  remainder  is  to  take  place* 

*  Contingent  remainders  arife  either  at  common  hiiKr,  or  by  way 
fef  ufe,  and  are  alfo  to  be  deftrbyed  two  ways:  iftyBythe 
BEierg«r  of  the  particular  eftate  which  fupports  them }  for  the 
particular  eftate  being,  as  hath  been  faidj»  the  fole  time  of  limit* 
inicm  in  which  thefe  contingencies  are  to  take  place,  the  merger 
of  that  eftate  is  the  deftrufiion  of  the  remainders }  and  this, 
whether  fuch  remainders  be  Koiited  at  common  law  or  by  way  of  . 

life.     But  then  every  particular  eftate  upon  which  fuch  remain-        »    " 
riers  depend  muft  be  taken  awsif ;  for  the  remainder  b  the  re- 
bnaining  part  of  each  particular  eftate,  when  there  are  more 
than  one  in  the  limitation ;  and  each  particular  eftate  is  the 
time  appointed  by  law  when  fuch  contingent  remainders  are  to 
take  place ;  and  therefore  the  deftroying  of  one  of  theie  parti- 
telar  eftates,  is  no  deftrudiion  of  the  remainder.    Hence  it  is^  a  RolLAhr. 
that  if  an  eftate  be  limited  to  A^  fpr  life,  remainder  to  B.  for  ^^" 
life,  with  contingent  remainders^  over  $  if  ^^  makes  a  feofiinent,  yi^S^* 
this  does  not  deftroy  the  contingent  remainder,  becaufe  B.  hath  1  Voicr, 
a  right  to  enter  and  recontinue  his  eftate,  which  therefore  in  '^^* 
Judgment  of  law  fubfifts  in  him  $  and  therefore  that  eftate  is  not 
^  gone  within  the  compafs  of  which  the  contingent  remainder  is  to 
\  veft.     So  it  is,  if  3.  had  only  a  right  of  a£lion ;  as,  if  a  defoent 
^had  been  caft  upon  the  heir  of  the  feoffte  of  ^.,  and  put  B.  to 
:  his  real  a&ion  (  becaufe  he  who  hath  the  right  to  the  eftate, 
\  hatb»  by  the  better  opinioni  in  judgment  of  law,  the  eftate  in 
'  him, 

«<  ^dly.  Such  contingent  remainder  arifing  by  way  of  ufe,  maj 
'  be  alfo  deftroyed  by  taking  away  the  Yeifin  out  of  which  the  nie 
arifeth.  For  the  ftatute  of  the  27  H^  8.  hath  executed  the  feifin 
'  of  the  feoffee  to  the  ufes  limited,  fo  that  if  there  be  no  feifin  at 
'  the  time  when  the  ufe  is  to  take  place,  fuch  ufe  muft;  be  d^roy- 
^  ed ;  becaufe  no  feifin  or  pofleffion  can  be  executed  to  it ;  and 
fi  therefore  if  tliie  peripn  in  whom  the  leeal  feifin  is,  made  a  feoflF* 
^  ment  for  value  without  notice,  fuch  teofiee  comes  into  a  eood 
K  title  s^t  lawt  ^^^  ^^e  is  no  reafon  in  equity  to  take  it  from 
^  him,  and  bv  confequence,  in  fuch  cafes,  the  feifin  out  of  which 

*  the  ofi;  arifeth  ia  deftroved.  And  therefore  if  a  noan  covenants 
^  to  ftand  feifed  to  the  uie  of  himfelf  and  his  heirs»  till  an  in- 
^  tended  marriage  of  his  fon  takes  effed,  and  after  die  marriage 
I'  to  the  ufe  of  his  fon  for  hia  life,  remainder  to  his  wife  for  her 
^  life,  with  contingent  remainders  to  the  ifliie  of  the  marriage,  tho 
)f  father  n^akea  a  f ^meot  in  fee  for  value,  without  nodce  of  tha 
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'^  ufet  befcfre  fuch  marriag*;  fach  ufes  are  deftroycd;  and 
^  the  marriage  takes  eflFe&>  they  can  nerer  arife»  beonilb  Ae 
*^  out  of  which  the  'lifes  were  to  arife  is  deftroyed. 
*'  ill  if  the  feoffment  had  been  without  ralue,  or  witk 
*'  be<^ure  fuch  feoffees  had  only  acquired  a  fetfin  which 
^  would  make  liable  to  the  ufes  as  a  mere  fubftitute  of  the 
^  The  fame  law  of  a  leafe  for  years  referving  rent  for  the 
^*  the  continuance  of  fuch  leaic ;  becaufe  fuch  kafe  \ 
^  Otherwife,  of  a  leafe  for  years  referving  no  rent ; 
^  no  valuable  conGderation. 

«*  If  a  man  makes  a  feoffment  to  J.  S.^  to  the  ufe  of 
**  lifCy  remainder  to  his  daughter  on  her  marriage  for  her 
^<  mainder  to  her  iirft  fon,  remainder  to  his  own  ri^t 
*^  he  makes  a  feoffment  in  fee^  or  grants  the  reverfion 
<<  value^  that  will  not  difplace  the  contingent  remainden^ 
*'  caufe  the  feoffee  comes  in  as  a  volunteer,  and  dierefiQie 
'^  not  difturb  a  valuable  fettlement.     But,  if  fuich  fcoAr 
^  J'  ^*  i^^^  ^^  ^  feoffment  for  value  without  notice,  it  will 
**  the  remainders^  for  the  former  reafon.   Buti  if  he  himfelf 
<<  a  feofitnent  for  value  without  J.  5.,  fuch  contingent 
*•  by  the  better  opinion,  will  ariic  out  of  the  firfk  livery  to  J. 
«  they  happen  within  the  life  of  the  daughter,  which  is  caUci 
<<  kintUla  juris  in  J.  S.  to  be  executed  to  the  contingent 
^<  The  reafon  of  which  is,  that  fince  there  is  a  particular 
<<  ft\\\  continuing  in  the  daughtct,  within  the  compafs  of 
^  the  contingent  remainders  may  ftill  veil ;  and  fince  befbie 
*<  ftatute  there  was  a  feifin  continuing  in  the  feoffee,  and  tfce 
^<  tention  of  the  ftatute  was  to  preferve  and  not  to  deftroy 
^  eftatC)  therefore,  in  fupport  of  the  ftatute,  the  law  rather 
*<  fuppofe  a  feiGn  in  feofiees  to  be  executed  to  the 
**  ufes,  if  they  happen  within  time,  than  fuffer  fuch 
**  ufes  to  be  deftroyed  by  limitations  fubfequent  to  them. 

'<  Let  us  in  the  next  place  fee  by  what  means  thefe  cooti 
*•  remainders  may  be  deftroyed  or  prevented  from  ever 

*  And  here  the  rule  is,  that  if  the  contingent  remainder 

*  not  veft  either  during  the  particular  eftate,  or  at  the  i 
'  of  the  determination  thereof,  fuch  remainder  is  for  ever 

*  ed.     The  reafon  whereof  feems  to  be,  to  prevent  the  i 

*  nience  and  danger  that  might  otherwife  enfde  to  purdialieis 

<  allowing  fuch  remainders  to  take  place  whcreverthey 

<  for  if  but  the  latitude  of  a  day  were  given  to  their  veftiog 

*  the  particular  eftate  ended,  they  migl^  as  well  arife  one  ha 

*  years  after ;  the  reafon'  of  fuch  allowance  being  the  fasoe} 

*  fince  by  the  limitation  they  ought  to  veft>  when  the  partk 

*  eftate  determines,  if  they  cannot  fo  do,  they  ftall  neftraftj 

<  take  effed,  be  they  limited  either  at  commoA  law  or  by  vsy « 

*  ttfe.  \ 

•  Therefore,  where  one  made  a  feoffment  in  fee  to  the  rfc  w 
«  himfelf  for  life,  and  after  to  the  nfe  of  his  firft  fett  wl  ^ 
^  heirs ;  the  father  and  feoffees,  before  any  ifliie,  infeofled  LS»i^ 

*  his  heirs  for  a  valuably  confideratien  without  sotoce,  at4  tlfct 

*iaC' 


^  fadiet  died  leaving  iflae  a  fon  who  enters ;  bf  the  befltr 
inion,  the  contingent  ufe  to  the  fon  was  deftroyed  j  becaufeb]^ 
b  feoflfnient  the  particular  eilate  was  determined,  and  the  fon 
t  being  in  ejfe  to  take  advantage  of  the  forfeiture  and  wrong 
fte  to  his  remainderi  {hall  never  after  fet  it  up  againft  the 
ffchafer ;  and  the  feoJFces,  b^  their  joining  in  the  feoffment, 
Ire  excluded  themfelves  of  any  entry  to  revive  the  remainder,  (#)iRoIU 
that  vrere  neceffary,  as  {a)  a  releafe  by  them  after  the  feoff-  Abr.  797, 
ant  of  the  father  would  likewife  have  done/ 
One  made  a  feoffment  in  fee  to  the  ufe  of  himfclf  for  life,  ftLeo&.>s4« 
nnainder  to  the  ufe  of  his  eldeft  fon  in  tail,,  ^remainder  to  his 
wn  right  heirs,  and  before  iflue,  fuiltred  a  recovery,  and  died 
saving  a  fon.     It  was  holden,  that  itl  this  cafe  the  fon  (hould 
ot  avoid  the  recovery  by  32  ff.  8.  becaufe  the  remainder  was 
ot  in  him  at  the  time  of  the  recovery,  as  by  the  words  of  the 
tatute  it  ought  to  be.     But,  it  was  holden,  that  he  might  a^void 
be  recovery  by  the  common  law ;  becaufe,  fays  the  book,  the 
ecompence  could  not  extend  to  fuch  remainder  as  was  not  sCo^t)6.«, 
H  effs  at  that  time.     But  this  is  againft  the  exprefs  refolutiou  ^^^'n^o'"* 
A  the  cafes  after  mentioned ;  for  a  common  recovery  is  now  217.°     ^^' 
lut  a  common  affurance,  and  therefore  if  tenant  in  tail»  re-  Poph.  13^. 
giainder  to  the  right  heirs  of  J.  S.  fuffers  a  common  recovery,  Copwuod* 
M^ns  y*  ^'>  7^^  ^^^  remainder  is  barred,  though  it  was  tb^  ,  uoB.&6a. 
b  abeyance,  and  the  recompence  in  value  could  iiQt  extend  ^imtr,  ptr. 


to  It. 


Wf.y. 


*  A.  had  iffue  B.  and  C.  his  fons,  and  made  a  feoffment  in  fee  do.  no/ 
0  the  ufe  of  himfclf  for  life,  and  after  to  the  ufe  of  the  feoffees  cftSjefh't 
nd  their  heirs  duriqg  the  life  of  .8.,  remainder  to  the  ufe  of  the  ^^    '* 
trft,  fecond,  and  other  fons  of  S:  in  tail  male,  remainder  to  the  [See  viriottt 
lie  of  C.  and  the  heirs  of  his  body,  remainder  to  his  own  right  ^^*^*^~ 
^ietrs,  and  dies ;  the  feoffees  infeoffed  B.  in  fee,  without  confider-  gumeott  * 
ition,  and  with  notice  of  the  firft  ufcs,  and  after  B.  hath  iffub  a  dwmfto^ 
fon,  and  if  he  was  barred  by  the  feoffment  of  the  feoffees,  was  ^^°*^'* 
Bie  queftion  ?  It  was  adjudged,  upon  folemn  argument  in  the  Ex-  Feacac>  15! 
chequer-chaitiber,  that  he  was  barred  $  for  the  feoflment  of  the  ai?-  aa5*    . 
Feoffees  divefted  all  the  eftates  and  future  ufes,'  and  though  B.  ^]^(  it 
had  notice  this  was  not  materia],  the  eftate  out  of  which  the 
vfes  were  to  arife  being  divefted  and  gone;  and  the  new  eftate 
gtveii  by  the  fecond  feoffment  (ball  not  be  fubjefl  to  the  ufes 
uanited  by  the  firft  feoffment;  and  there  being  no  fon  oL  B.  to 
«Bler  when  the  particular  eftate  determined,  as  in  chis  cafe  it 
ttd  by  the  feoffment,  which  was  a  forfeiture  thereof,  he  (ball 
&ever  enter  after ;  forthe  ftatute  ayifv  8.  r.  10.  executes  no 
ttfei  but  when  the  eftate  continues  in  the  feoffees  to  fcrve  them,  ' 
and  not  when  that  is  divefted,  and  the  ufe  itfelf  turned  to  a 
right.    Atfo  it  was  held  in  the  fame  cafe,  that  if  there  had  been 
BO  alteration  of  the  poffeffion,  but  that  B.  had  died  before  the 
birth  of  his  fon,  he  ftiould  never  after  have  the  eftate,  the  re- 
teioder  to  C.  being  then  executed,  and  the  fon  of  £'.  bom  out  •  f7i/r  (let. 
4f  due  time.    And  they  agreed  that  the  preferving  focb  !contin-  "  *f  J  J  ^* 
^gcot  ufof  would  create  pcrpccuides,  and  lead  t«  the  deftmaion  ^;  3/^. 
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of  (kmilies,  wbof  upon  no  occaGon  wluterer,  CMld  Jiffok{ 
their  eftates. 

<  A»  tenant  tot  lifey  remainder  to  his  firft,  fecoody  and 
fens  in  tail  tnale  fuecefltvely,  remainder  to  B,  for  lifct  and 
his  firft,  fecondy  and  other  fons  in  tail  male,  then  B.  having 
a  Uuky  and  ji.  no  Ton,  A.  cuts  timber  trees ;  the  (on  of  B.  1 
then  tenant  in  tail  (hall  ka^e  them,  for  the  property  thereof  isi 
him  by  reafon  of  his  inheritance,  and  the  remainder  to  dief 
and  ower  fons  of  A*  is  no  impediment,  being  bat  a  poi 
which  may  never  happen,  and  is  of  no  regard  till  it  docs ' 
but  may  bie  deftroyed  by  feoffment,  is^c^* 

and  the  ptrfra  cndtkd  t»  dM  firft  tefW  dbtt  •f  inhcritanee,  to  the  pngadice  af 
the  cafe  of  Garth  jui  Sir  Joho  HiaiOttooy  i  Vcs.  514.  ^« 
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'  One  made  a  feoffment  in  fee  to  the  ufe  of  himfelfand  his 
and  to  the  heirs  of  the  funrivor  of  them,  and  after  the 
made  a  feoffment  in  fee,  and  died ;  the  wife  entered,  and  h 
a  ftranger,  and  died ;  and  the  quedion  was, Whether  by  the 
entry  the  fee  ihould  veil  in  her,  being  the  funriTor,  fo  as 
iflue  might  enjoy  it  ?    It  was  adjudged,  that   the   hoiiM 
feoffment  had  deftroyed  this  future  continmit  ufe  of  the 
for  whaterer  cannot  accrue  at  the  time  of  the  death  of  die^ 
who  firft  dies,  cannot  aftemirards^  by  any  aA,  be  revived; 
though  in  this  cafe  the  wife  had  a  joint  eftate  for  life  with 
hulband,  yet,  during  the  coverture,  (he  was  bound  by  his  ' 
ment,  and  fo  could  not  prevent  the  jdeftruftion  of  the 
gent  fee,  which  was  not  to  take  cBcGt  till  the  d«ath  of  one 
them  f • 

l^s  iecood  Iboffincat  had  dellroje  1  it  dnriiig  the  covcrtnit ;  and  though  the  wnft\  right  of  any  taU 
tSeGt  at  the  inftaot  the  rcflnaindcr  ihould  ha?e  vefted,  jtt  it  waf  InAiAclaiti  fbt  it  Jhoutd  hair  MJ 
t^n  adnally  cuftuig.    Fcame,  4)4.  4th  edit. 

<  So,  where  one  hath  iflue  two  fons  &  and  C,  and  fluhf 
^  feoffment  in  fee  to  the  ufe  of  himfelf  for  life,  remainder  tfl 
the  ufe  of  C.  for  life,  remainder  to  the  6r(l  fon  of  &  ^ 
(hould  have  ifliie  of  his  body,  and  to  his  heirs  for  efer ;  M 
for  default  of  fuch  iflue,  to  the  ufe  of  the  firft  daughter  of  C 
who  ihould  have  iflue  of  her  body,  and  to  her  heirs  for  evtrr 
and  fo  to  the  fecond,  tSV.  remainder  to  the  right  heirs  d  C*bf 
ever,  and  dies ;  C.  enters^^and  hath  iflue  a  fon,  who  diet  with* 
ou(  ifhe ;  then  after  C.  levies  a  fine  with  proclamation^  an/^' 
enters  as  for  a  fotrCpiturc  of  his  eftate  for  life ;  k  was  «i* 
judged  againft  J?*,  £pr  the  fee  vefted  piefently  ia  C^tadtk 
other  limitations  were  but  contingent,  and  fo  barred  and  dc* 
ftroyed  by  the  fine,  there  being  then  none  im  efi  to  take  tk^r 
and  then  the  fee  was  immediate  to  his  eftate  for  8fe^  and  ib  di 
fine  good,  and  no  forfeiture. 

*  If  one  make  a  feoffment  in  fee,  or  covenant  to  ftand  (oU  , 
tg,'  die  ufe  of  himfelf  for  life,  and  after  to  the  ufe  of  )i$f^  j 
fon  in  tail  male,  &<•,  and»  before  the  birth  of  any  foo,  fliabt  I 

f  feoffinent  in  fecy  this  deibroys  the  contingent  cemaiiidir  t0  ^ 

^  fQn»fo  that  it  caanercr  afterarife* 
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*  tint  tnadc  a  feoffinent  in  fee  to  the  life  of  himfelf  for  life,  Cro^ftOt. 
remainder  to  the  ufe  of  hig  wife  for  life,  temainder  to  j1»  his  ^3o*  Moor» 
ddeft  (on  for  life,  remainder  to  the  eldeft  iflue  of  A.  which  |^^^;. 
Ihould  be  at  the  time  of  his  deathj  IreiHainder  to  C.  in  fee ;  A.  Bdty.  Ul* 
hath  ifliie  B.  his  eldeft  (on;  the  feofibr  dies;  his  wife  releafes  ^^^^ 
to  ji.  for  years^  and  he  makes  a  feofiment  in  fee  to  D^,  to  whom  ^^'^^**** 
C.  levies  a  fine  $  the  wife  dies,  then^.  dies— it  was  adjudged^ 

that»  by  this  feoffinent,  the  remainder  to  the  eldeft  fon  of  >/• 

which  ihould  be  at  the  time  of  his  death,  was  dcftroyed,  though 

he  had  then  a  fon  a^lually  born ;  becaufe  it  was  contingent  and 

'  uncertain  whether  that  fon  would  continue  to  be  his  eldeft  at  the 

*  time  of  his  death }  for  he  might  die,  and  another  be  his  eldeft  ; 
^  and  therefore  the  remainder  could  not  veft  in  him  in  his  father's 
^  life,  and  by  confequence  being  in  contingency  was  deftroyed  by 
'  the  feotfment,  which  determined  the  particular  eftate  before  the 

'  remainder  could  take  place.   But  note,  if  the  wife  had  entered,  i  Roll  Alb 
'  this  had  revived  the  contingent  remainder,  for.  her  right  of  entry  794*    , 
'  ttras  fufficient  for  that  purpofe ;  or  if  (he  had  furvived  A»  then, 
'  though  (he  had  died  before  entry,  yet  might  the  feoffees^  after 
<.  her  death,  enter  and  revive  the  contingent  remainder. 

^  A.  makes  a  teafe  for  life  by  indenture,  with  livery  to  B,f  and  Moor, 
«  if  it  fortune  B,  to  marry  any  wife  who  (hall  furvivc  him,  then  ^*  75o» 

*  die  land  (hall  remain  to  fuch  wife  for  her  life ;  proviji  if  B.  does  vccr, 

*  not  in  writing,  or  laft  will,  declare  his  mind  that  ftie  (hall  have 

*  it,  dien  it  (hall  not  remain  to  her ;  B.  before  marris^e  makes  a 

*  feoffinent  to  C,  to  whom  A.  levies  a  fine,  and  furors  a  reco* 

<  ver^,  and  after  B.  marries,  and  makes  a  declaration,  that  hit 

*  wife  (hall  have  the  remainder,  is^c.i  then  he  and  his  wife  levy  a 

<  fine  to  C,  and  after  he  makes  another  like  declaration  and 
^  dies}  and  his  wife  enters^    And  by  certificate  oftwojudges  19^ 

<  the  Chancellour,  her  remainder  was  deftroyed  by  the  Koffment, 

<  becaufe  the  freehold  was  thereby  determined  before  the  remain- 

<  der  could  take  effe£t  y  alfo  the  poflibility  of  the  wife  was  inclu* 
*.  fively  given  away  in  the  fine,  and  then  the  declaration  was  to  no 

<  purpofe.  And  fo  it  feems  it  would  have  been,  if  he  had  m^ulc 
^  fuch  declaration,  and  after  had  made  the  feofiment,  for  that  dei* 

<  claration  had  only  made  the  remainder  abfolute  to  the  wife  who 

*  fiiould  furvive  hinfi,  >ip^hich  being  contingent,    and  uncertain 

<  who«that  would  be,  would  be  barred  and  deftroyed  by  the 

*  feoffment.' 

**  A  ce/luy  que  ufe  in  fee  i  H,  8.   devifes,  that  his  feoffees  (ball  xLeon.s$tf. 
•«  be  fei(cd  to  the  ufe  of  B.  his  fon  for  life,  remainder  to  the  next  JJ'*?"'"*  *' 
<•  heir  of  the  body  of  jB.  and  C-  his  wife  for  life,  remainder  to  yunci. 
*^  the  next  heir  of  the  faid  heir  begotten,  and  for  default  of  fuch  13S. 
•*  iflue  to  the  ufe  of  the  heirs  of  the  body  of  B.  and  C.  his  wife  **••  J^t* 
•*  for  the  life  and  lives  of  every  fuch  heir  or  h^irs,   and  for  iii2ottk»nt 
<<  default  of  fuch  heirs,  to  the  ufe  of  the  heirs  of  the  body  of  B*  of  perpetual 
^  remainder  to  the  right  heirs  of  j?.  and  If  any  one  of  the  faid  heirs  '^^J*^^*^ 
^  (halt  let,  fet,  alien,  or  mortgage  his  right,  title,  or  intereft,  or  ^a\ui 
f  *  fttfiei  any  recovery  to  be  had  againft  him  by  his  confent^  &r.  becMife 

^204  **  that  ^^^^^^^^ 
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that  then  the  ufe  limited  to  fiich  heir  (hall  be  md  imogV0 
hfe,  and  the  feoffees  fhall  thenceforth  be  feifed  to  the  m  cf 
the  heir  apparent  of  fuch  offender,  as  if  he  were  dead.     ^  cKec^ 
B.  hath  iffue  by  C  a  fon  named  D.  and  dies,  in  31  ff.  8.     CI 
dies ;  D.  enters,  and  hath  iffue  two  fons,  E.  and  JF.  then  A 
4  SL  by  indenture  and  fine  conveys  to  the  defendant  with 
ranty,  and  afterwards,  6  Eiiz.y  E.  levies  a  fine  to  him  widi 
ranty  likewife.     Afterwards  E.  hath  two  fons«  'wbo  axe 
Kving.    The  heir  of  the  furvivor  of  the  fcoflecs  within 
years  after  the  full  age  of  F.  and  feven  years  after  the 
levied,  enters  to  revive  the  ufe  limited  to  P*  who  eDters, 
lets  to  the  plaintiff.     And  by  Geoffries  J.  B.  had  an  eftate^td^ 
becaufe  the  eftates  are  limited  to  go  in  a  courfe  of  defcent  firosi 
heir  to  heir  of  his  body.    But  by  Gawdy  and  Soutb€ote  J.  evaj 
iffue  of  B^  and  C.  hath  eftate  for  life  fucceffively  with  a  le- 
mainder  in  tail  ezpeAant,  as  heirs  of  the  body  of  B,  and  fbdi 
remainder  in  tail  fliall  not  be  executed  in  poflfeflion  by  teafiai 
of  the  mefne  remainders  for  life  limited  to  the  heirs  of  die 
body  of  B.  and  C.  for  their  lives,  which,  though  ther  are  bat 
contingent,  fhaH  hinder  the  clofing  of  the  eftate  for  me  wA 
the  remainder  in  tail  in  pofleflion.     But  by  Wroy  C«  J.  an4»  » 
it  fccms,  the  better  opinion,  B.  and  C.  have  but  eftates^  for  Wt 
by  ezprefs  limitation  *,  but  the  renaainder  to  the  heirs  of  the 
body  of  B.  which  is  an  eftate-tail,  clofes  with  their  eftates  for 
life,  and  gives  them  an  eftate-tail  in  poffeffion,  fubjed  to  €fm 
and  le^  in  the  contingent  remainders  to  the  heirs  of  the  body  of 
B.  and  €.  for  their  lives  refpcAively  \  then  D,  by  hts  fine  iWcn 
his  two  eftated,  forfeits  his  eftate  for  life,  and  lets  in  JS.  Ha 
heir  apparent  for  his  life,  and  J^.  by  his  fine  lets  in  F.  his  then 
heir  apparent  by  purchafe,  which  the  fons  of  £.  bom  after  ftaO 
not  dtveft.     But  by  Geoffries  J.  £.  being  in  by  forfeiture  of  JE)« 
bis  father^  his  eftate  (hall  not  be  again  FubjeA  to  the  forfeiture 
by  his  alienation ;  or,  if  it  be,  yet  F.  can  have  no  more  than 
Js.  had  at  the  time  of  the  forfeiture,  which  was  but  during  the 
life  of  D.  his  father,  and  not  the  inheriunce  in  tail,  f<^  thot 
continued  in  D,  fubjed  to  no  forfeiture.     As  to  the  regref$  of 
the  feoffees^  Geoffriei  J.  held,  that  F.  taking  in  his  turn  as  heir 
of  the  body  of  Jx.  and  C.  which  was  contingent,  they  oi^;ltt  to 
enter  to  revive  the  ufe  to  him,  but  that  their  entry  by  fine  and 
]U>nclaim  was  barred.    Southcotg  J.  thought  they  could  not  en- 
ter at  all,  becaufe  the  ftatuie  takes  out  all  the  right  from  theUg 
but  that  F:  might  enter,  and  was  not.  bound  to  the  five  year% 
having  no  right  at  the  time  of  the  fine  levied,  his  right  com- 
ing by  the  fine  of  £  as  the  caufa  caufam.    But  Wraj  was  dears 
that  no  eftate  was  left  in  the  feoffees  to  warrant  thdr  entty^ 
but  that  the  contingent  ufes,  when  they  happen,  fhoold  veft 
without  fiich  entry :  then,  when  D.  levipd  a  fine^  he  gave  aa 
eftate  of  inheritance  to  the  defendant,  bavmg  ^  entail  sa4 
fee  annexed  to  his  eftate  for  life,  and  A^by  his  entry.  CQall 
gain  only  an  eftate  fot  life  as  next  he^  appscnt  accoiding  t» 


^*  the  Willi  and  hj  his  fine  he  could  give  only  that  eftate  for  ^^ 
^*  and  fe  by  the  fine  of  D»  the  right  of  the  entail  and  fee  were 
*'  .  dearly  barred  and  gone  $  and  by  the  fine  of  E.  his  cftate  for 
^*  life  was  gone  i  and  fo  JF.  to  whom  no  eftate  was  fpedally  limit* 
^^  ed  I  hot  who  was  to  take  only  as  heir  apparent  to  £.  had  no 
**  caufe  to  enter,     ^usere  of  this  cafe.'' 

*  One  deviled  lands  to  A.  for  life,  and  after  to  the  next  heir  Co.  Sd. 

^   male  of  ^.  and  the  heirs  male  of  the  body  of  fuch  next  heir ;  ^^  ^^ 

*  ^.  having  ifliie  B»  his  fon,  made  a  feoffment  in  fee  to  C  upon  h^'.  ^.g, 

*  ^hom  B,  entered;  it  was  adjudged^  firft>  that  this  was  good  ^vUk 

<  as  a  contingent  remainder;  fecondly»  that  by  this  fecrfsnent  ^j^'^'^^^9* 

*  of  >#•  who  was  but  tenant  for  life^  the  contingent  remainder  %  Sully!' 

<  ^NFas  deftroyedy  for  every  remainder  ought  to  vtft  either  during 

*  the  particnlaf  eftate^  or  at  leaft  eo  infianA  that  the  particulaf 
'  eftate  determines;  and  here  by  the  feofiment  the  eftate  for 

*  Kfe  of  ^.  was  determined  by  forfeiture  ;  and  fince  the  remain- 

*  der  could  not  then  take  efie^j  for  nm  eft  hdrts  viventiSf  it  can 

*  never  after  rife.* 

^  So  it  is,  if  a  leaft  be  made  to  A,  for  life,  remsunder  to  the  iCaijow^ 
^  right  heirs  of  J.  S.  if  A.  makes  a  feofiment  living  J.  S.  the  re*  i34-  b. 
^  mainder  is  gone*    But  in  thefe  cafes,  if  A^  had  been  difleifed,  [l^  ||^ 
*<  yet  the  remainder  might  have  taken  pla6e ;  for,  as  the  right  s  Sid.-^/, 
^  of  the  particular  eftate  was  fubfifting,  fo  the  right  of  the  re- 
^  mainders  which  depended  upon  it  was  in  the  fame  conditionj 
*'  and  A.  by  hii  re-entry  fliall  reftore  not  only  his  own  eftate^ 
^<  but  the  contingent  remainders  likewife.     But  in  that  cafe,  if 
**  y.  5.  dies,  and  then  A.  dies  before  any  re-entry,  then  (he  feoffees 
^  muft  enter  to  revive  the  ufe  to  his  right  heirs ;  becaufe,  until 
^  fttdi  entry,  the  difleifin  continues,  and  the  ufe  to  draw  after 
^  it  the  poflfeffion,  until  that  pofleffion  be  reftored,  it  .cannot  be 
<*  eairied  to  the  ufe,  and  none  have  right  to  the  pofleffion  but  the 
**  jieonees. 

*  If  one  makes  a  gift  in  tall  to  A.  remainder  to  the  right  heirs 
of  7.  S.,  and  A.  makes  a  feoffment  in  «fee,  and  then  J*  5.  dies^ 
and  after  A.  dies  vrirhout  tflue,  yet  the  right  heirs  of  J»  S. 
fliaH  never  have  the  remainder;  for  by  the  feoffment  of  A.  the 
eftato-tail,  and  all  remainders,  were  difcootinued  and  vefted  in 
the  feoffee,  and  there  was  not  any  particular  eftate  in  fa&,  or 
in  right,  to  fupport  the  remainder  when  it  fliould  hsmpen  ;  and  Co.  IS5•^ 
upon  the  death  of  ^.  S.  this  remainder  was  as  capable  of  veft-  ^^'^^^ 
ing  as  a  remainder,  as  ever  it  could  be  after,  his  r^ht  heir  ^s.    ^^ 
bemg  then  ccrtaiidy  known ;  but  fince  by  the  feoffment  id  A»  %sid.$^ 
the  whole  eftate-tail,  and  the  right  of  it,  as  to  himftlf,  was  dc-  y*'-    ^ 
tennined,  and  yet  the  remainder  could  not  then  take  effeA,  it     ^  ' 
flndl  never  afterwards.    Otfaerwife  it  would  be,  if  A.  had  only 
been  difieKed,  for  then  the  right  of  the  eftate-tail  had  picfarved 
d>e  right  of  the  remaincfer.    And  fe  k  feems  the  la«r  is  at  this 

'  *  day  upon  a  fcofiment  to  the  ufe  dlA^'m  tail,  icmaiarter  to  the 

^  ri^t  heirs  of  7««. 

*  ^.  tenant  for  Kfe,  remainder  to  his  fifft  Ion  in  tail,  aeflHteler  ^Vtet,  iSt» 

!tai7«  for  life»  remainder  to  his  firft  fen  ib  tail}  if.  having. a  fon  l]^\% 

*  *  '  f  accepts        " 
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Uoytf  fw      ^  idceptt  a  fine  from  B.  and  then  makes  a  feipffincnt  in  fee,  Jil 
'*'^^^*     <  then  £.  hat  ifliie  a  fon  born — ^tbe  remainder  to  bun  it  not  4d^ 
*  ftroyed ;  for  the  acceptance  of  the  6ne  difplaced  oodliiig}  vd 
^  though  the  feoffment  difpbced  all  the  eftates,  yet  die  light  k& 
^  in  the  firft  fon  of  jt*  (hall  fupport  the  right  of  the  uwuiagBt 
(«)  3  Let.    ^  remainders.   For  though  the  feoffment  of  J.  was  a  fiocfciaHC  of 
jgV'     .      ^  his  eftate  for  life^  yet  liis  fon^  who  was  next  in  TCiiiaiiidcr»  sal 
^*P^  '  ^  had  a  right  thereto,  was  liot  bound  to  take  advantage  tboea^ 
B  Saofia.      *  but  might  ftav  till  the  de^th  of  A*  and  as  he  m|gbt  tben  haie 
ici.  aad      c  entered,  fo,  if  ne  dies^  whereby  the  remainder  and  r^ht  of  cattr 
[4toiMd^&  ^  g9  0^^  ^  another,  they  may  likewife  enter,  after  the  dcA 
giM^taw^  «  of  ^.  or  before,  as  they  think  fit.    And  it  is  theae  faid^  As 
^^^^'  *  ^"^7  ^  V^^^^  fuch  contingent  remainders  is  to  linatt  die  afe 
Hooker  V.     *  ^  ^^^  hufband  for  life,  or.  more  modernly  to  him  for  yean^ 
Hookcr^Ca.  «  then  to  the  ufe  of  the  feoffees  for  the  life  of  the  hufbandt  ani 
maf.HmL  (  ^^  iQ  limit  the  contingent  remainders;  or^  if  it  were  to  Ae 
X?ii  ▼.  or.    *  hufband  for  life,  remainder  to  truftees  and  their  heirs  dwiag 
loaift  ft  P«  <  the  life  of  the  hufband,  remainder  to  the  heirs  or  heirs  naak  i 
uS^w^  ^  ^^^  ^^y  ^^  ^^  hufband,  yet  b  not  die  fee  or  fee-taul  execotol 
itMfef»  *     *  in  the  hufband  otherwife  than  as  a  temadnder  {a)^  by  veafiiD  of 
€^  ttinp.     <  the  interpofing  limitation  to  the  truftees,  and  therefmpc  in  fuck 
Talk,  ftj*.]  ,  ^jg  j,^  ^fg  ^  ^^  hufband  Oiall  not  be  endowed.' 

Wen  V*  '  ^^  ^*  covenants  to  (land  feifed  to  the  ufe  of  lumfelf  for  liScf  ft* 

^R^H^Ak  *^  mainder  to  his  wife  for  Hfe,.  remaunder  to  &  his  daughter  ibr 

sRoiu  Ato.  ^^  j.f^^  remainder  to  the  fira  fon  to  be  b^otten  of  the  body  of  J). 

sVentr.  «<  and  after  to  divers  other  Tons  of  B.  in  like  manner ,  remainder 

s|^  s.  C»  cf  f ^  iij^  Q^Q  fig]^(  }^e{f 3 .  211^  after,  for  difturbing  the  rtfing  of  the 

^  **  contingent  eftate,  grants  his  reverfion  in  fee  widKmt  confidcra- 

^  tion,  and  with  exprefs  notice  of  the  firft  ufes;  and  afterwaids 

<«  makes  a  feoffment  in  fee,  and  dies :  bis  wife  enters :  £m  die% 

<<  and  then  the  wife  dies*    It  was  adjudged,  ift.  That  this  cmt 

<<  of  the  reverfion,  which  was  in  himfelf,  and  out  of  wliin  & 

<<  contingent  remainder  was  to  atife,  (being  by  way  of  covenant 

'     ^  to  ftand  feifed,)  could  not  prevent  the  contingent  remainder 

*f  from  rifing,  becaufe  the  grantee  had  exprefs  notice  of  the  fet- 

^  tlement,  and  therefore  took  it  fubje£k  to  the  ufes  limited  tfaeie- 

^  by.    ad^  That  this  feoffment  did  not  defttoy  the  oondwent 

^  eftate  $  for  this  was  a  forfeiture  of  his  eftate  for  life,  and  ot  the 

^  eftate  for  life  of  the  wife  in  remainder  during  the  coverture^  fo 

'  ,       *^  that  the  daughter  might  have  entered  for  the  forfeiture  dnriiig 

'  **  die  coverture,  which  right  of  entry  was  fuflicient  to  fnppoit 

V     ^  the  contingent  remainder.    But  it  is  there  faid,  it  would  hare 

'  **  been  more  doubtful,  if  the  daughter  had  not  had.an  eftate  for 

^  life,  but  that  the  contingent  remainder  had  depiwled  imme* 

^  diately  upon  the  eitate.for  life  of  the  wife,  becaafe  the  feofr 

*\  ment  of  the  hufband  pafied  bis  eftate- ^d  the  eftate  of  the  wife 

*^  too,  during  the  coverture^  and  then  neither  of  their  eftates  were 

fMod^io*  ^  ineffi  to  fupport  the  contingent  .remjunders,  and  that  in  foch 

*^  cafe  the  contingent  remainder  fhould  be  deffaroy^««wThis  was 

'  <<  ij^oa  a  conveyance  made  by  Sir  Edward  Qoke^   . 


s 


< 

•  ^  Note,  It  was  hddhfGlfn^  C.  J.  in  the  aborccafci  Alt  if  tlie  '%m.  159. 
'  feoffinent  of  the  Lord  Cdke  had  preceded  the  grant  of  the  teter-  ^'^'''^ 
*.  fifMi,  diia  had  for  erer  deftroyed  the  contingent  remainders,  and  ^^^ 

•  diat  no  entry  by  thofe  in  remainder  could  have  itviTcd  them.  very-Auif 
^  And  therefore  there  feems  a  difitrence  between  fuch  contin-  ***'•  ^^^^ 
^*  gent  femunders  as  are  to  arife  out  of  the  eftate  of  the  perfon  ^t,  J^ 
**  irlio  makes  die  feofiinent,  and  fuch  as  arife  out  of  the  eftate  of  aaaai  entry 
■*  a  third  perfon.    Where  they  are  to  arife  out  of  the  eftate  of  ^^'^ 
*#  the  perwnwho  makes  the  feoffinent,  they  are  thereby  for  ever  ibfart^oSk 

deftnmd,  becaufe  there  can  be  no  fdntiUa  Juris  left  in  him  aderthey 
againn  hb  own  feoiRttent  to  fenre  them,  when  they  come  in  tjje^  ^'^^i^ 
^  Butt  where  iSbitfcmtiUa  juris  is  in  a  third  perfon,  there,  if  the  adds,~B«t 
^*  firft  eftates  are  reduced  in  pofleffion  before  die  happening  of  the  W  ou|ht  to 

•  contingenty,  the  fcaaiOa  juris  is  likewife  reftored  to  fuch  third  ^,J[^^^ 
^  perfon  fuffident  to  fenre  them,  when  diey  come  in  effa  and  weattfait 
^  therefore  in  the  above  cafe,  he  having  granted  his  reverfion  out  ^^  •^nut 
^  of  which  die  contingent  ufes  were  to  arife,  diou^  he  himfelf  ^^'^ 
^  after  made  a  feoflment  by  difleifin,  yet,  upon  the  entry  of  the  pnake;'^ 
^  wife  after  his  death,  fiitjcintiUa  juris  in  the  grantees  c^the  re*  ^^^ 

«*  vcvfion  revived  to  ferve  the  future  nfe.    But,  if  after  fuch  J^*^,"^^ 
^*  feoflmeat,  they  had  releaftd  all  their  right,  ttV.,  or,  if  they  coodyac, 
M  diemfehres  being  lawfully  in  pofleffion,  had  made  fuch  feoff*  dm  iiio»ai- 
^  ment^  die  Contingent  remainders  could  never  afterwards  have  J^^'^i^ 
^  arifem    But,  where  focfa  feofiSees  to  uies  enter  and  dtflfcife  the  meoc  ^pM' 
^  tenant  in  pofleffion,  and  make  a  feoffment  in  fee,  there,  by  the  "^^^ 
^  entry  of  diofe-  in  remainder  in  whom  an  eftate  certain  was  ^dJi^mm 
**-  fettled,  the  difieiGn  is  purged,  and  by  confequence  limfiintUla  U  b]r  way  of 
^  juris  refltored  to  ferve  the  contingent  ufes*  ]^)^  ^ 

Ml  iMtat  Cor  Blt»  noe  by  feofffaient,  ftc.  to  direft  the  eftates,  leanaf  theoaa  right  of  entry,  the  con* 
tl^fint  lenaintet  to  the  lona,  &c.  cooM  not  take  tfSdOi  \  unJeft  the  mother,  fappeAoy  htr  to  take  a 
maaindcr  lor  life  ao4  to  furvive  the  father,  or  eJfe  the  trulteee  to  whom  the  lemalnder  Ibr  ficfarfiog 

Stiagmt  nics  was  Ifmite^y  or  die  the  general  grantees  or  rdeafea  to  whom  the  hio4e  were  convefed  fio 
nfaeifreffisdy  (hoold  a^hially  mal^e  an  entry  into  the  landi;  an  opinion  which,  whh  all  doe  dc* 
faCBcem  what  was  delivered  by  the  court  of  K.  B.  in  their  argnmcatt  upon  thf  cale  of  Wegg  v.  Vil- 
Icta,  I  eaooot  perfnadc  myfelf  would  bold  at  this  day  \  Ibr,  Firft,  at  to  what  was  icfolved  in  the  cale  of 
Weig.  v«  Vnien,  we  are  to  obfervc  j  that  as  there  was,  befides  the  right  of  wtry  in  tbt  dmtgbttr^  ai| 
tfflwf  Mny  made  by  the  tmtbtr  in  that  cale ;  the  point,  whether  the  mere  right  of  entry  In  the  dangh* 
ttff  woold  iiKNfbcen  luAcient,  wtihout  any  entry  by  her  or  by  the  iMCh^  or  by  the  grantee,  wu  not 
the  qacftion  which  came  before  the  court  j  nor  of  confequence,  did  the  judgn^nt  of  the  court  in  that 
taft  depend  upon  or  decide  the  doArine  in  legtrd  to  that  point    And  as  to  the  other  cafes  put  and  sgmed 
to  by  the  emiR  la  their  debate  of  the  principal  cafe,  tlie  oplnieoe  upon  them  leeic  really  eztnyudiual  | 
4prf,  isdaed,  lb  ftr  at  they  lefpefiod  the  fuppoled  neceffity  of  an  tmn  to  ibAore  or  radnii  contingina 
•fei )  they  appear  to  have  been  founded  on  an  artificial  ftrain  of  realomng,  much  too  fnbtle  and  nw 
taphyfical  to  bear  any  great  ftreis.    If  we  are  m  infer  (as  is  faid  in  the  argnments  in  ChndleigVs  cafe) 
^JMiUfiHi  In  the  floftet,  that  may  eauble  them  to  enter  and  roftore  their  ^^Miiiff  of  ajufin^  (or,  if 
the  cooiiogener  has  happened,  their  sSu^i.fiifiif)  to  ienrt  the  cootiognt  nfca  %  what  u  it  tbit  conftnia 
m  CO  fach  narrow  and  iniiifficicnt  limits,  in  regard  to  the  meafnre  of  this  fcintUU  jarii  f    Why  qo( 
estead  the  infttcnce  one  degree  further,  and  fnppole  fuch  */cintUiajkris,  as  may  be  competent  to  tetn 
tht  flootiofMit  ttlet,  without  the  vnoeceAry  circuity  of  an  aaaal  min  t     Tha  bMcr  bneience  ia  car* 
.    faiidy  owre  adequate^  and  better  adapted  to  the  end  propofed  }  and  what  Is  them  difeoverablc  m  dm 
tetttic  of  tties,  which  excludes  this  and  admits  the  former  ?    Nay,  how 'does  it  appmr  that  any  thlim^ 
coBtatmd  in  that  ftamtc»  pate  us  m  the  neceffity  of  recoiriag  to  any  fthtHiU  Jmit  at  all  in  the  M§Ai 
maymtrytobeoMik.eioier  bgrthemorby  tliea^i  fa«i^  naderanv  piceeding  vcfl^         inordcf 
loccftoieaod  nduce  a  contingent  ufe  m  the  caftMty  of  takrageffbft,  whilft  a  tight  of  entry  fubliftp  \m 
any  ffceadhig-n^  P"^'"/'  ^    ^"  ^*  contrary,  does  not  the  ftatute  esprefUv  ena£t,  that  wheii  m 
amoo,  kc*  ia  lidled.  ^  m  nfe.of  otbeit,  foeh  otliet  perfoos,  i.  #•  the  cttim  ftu  i^,  Aall  be  deemed  and  a4k  . 
|i%ili%iawlU  ftiib|«ftata,  lod^oflci&oniSrc.  nsllkfoit,  iufnJkmp'sadfmf^iM^kpftgimi 
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tifm,  m»d  furfofa  in  tbi  limt  be  referred  u>  the  ligal  propeftia»  qoaUtke^  and  ca^adtki  of  cftitti  flii 
like  degree  or  mcafure  at  common  Uw  }  If  fo,  the  c^«j  f»#  «/«  become  eodtled  U>»  and  tike  bf  rite 
of  thie  ftacute,  e(tatc9  pufleffing  and  bearing  in  tbemfelvea  all  die  oiailitief,  properriet,  and  capacifarf 
•fUiet  at  o^mon  iaw^  «»f  the  like  degree  or  ncafitre \  nam  oac  m  the  W«/  ^fiaStsmot  capicine^  if 
a»  eftate  at  common  laW|  of  the  degree  or  meafure  of  lieekold,  is»  that  aner  it  la  diieAed  asd  xmmi 
«a  a  rigkt  rf  tntry,  fuch  right  of  entry  will  fupport  a  contingeot  reaiaiader ;  and  one  of  tfae  ^natida* 
capaciuea  of  a  conthigem  rtma'mier  ac  common  law  is,  a  capacity  ef  beii^  fuppovted  by  fvch  ti^d 
•nify  t  why  then  dd*not»  a  prectsding  wfltd  yjit,  of  the  d^Me  or  meafare  of  frrciwld,  and  a  fM&fttt 
emt'n^ent  ttft,  refpedivdy,  acquire  thefe  iegal  qualities^  prapertiety  or,  capacitici^  aiwigft  edb»  yn 
liiki  or  properties  of  eftates  of  like  nature  and  degree  at  coipmoo  law  ?  If  they  do,  it  is  obviovfl  ckcR  oa 
ba  ao  Mce&ty  for  any  aSust  entry  by  any  body,  to  rcAore  a  coatingeat  nfe,  wheia  tkeia  litkilb  a  ffir 
nftMtry  in  a  ctfkn  'fne  mJ*  of  a  preceding  veAcd  freebole  to  lapport  it  {  bu&  fach  Hght  ef  cany  fiat 
will  preicrre  its  capacity  of  vefti^g  and  taking  efl^d.  If  we  deny  tbis»  wc  at  the  luae  time  deay  jfa< 
the  e^id  fm  uft  hate  lawful  feifin,  eftate,  and  pufleflion,  icz.  to  all  intottSt  emftrmSinu^  smd^ 
tbttmOf  of  fuch  eftate  as-they  have  in  tkt  ujt,  I  think,  that  a  litde  attcndon  to  the  appareat 
of  the  ftatale  of  afes,  in  relatioa  to  tkla  point,  wiU  be  fnftciant  to  pioeeat  aiar  tao  haftily  t 
»doArina,  which,  without  the  aid  of  «etaphyfical  tubclodes,  fcema  hardly  laoaocileabk  to  tkc 
firc9  of  that  ftatute.     Fearne*f  C.  R .  441 .  4th  edi  t .  ] 

HeyntT.  *^  This  cafc  was  upon  the  fame  conveyance  with  that  of  Wig 

^^a^     <*  ▼«  Vil^s  :  bat  the  cafe,  at  there  put,  is,  that  after  faAtcme^ 

9^  itoT     '*  ^^^  ^^  ttaLXkA  feiied.  Sir  MJward  Cokt  made  a  kafe  for  ycan^ 

l5^  **"  and  then  granted  the  rcverfion  without  any  confidcratioay  and 

^<  the  leflse  attomed^  and  after  Bir  Edward  entered^  amd  oaodc  a 

'<  feoiFnient  in  fee  before  the  birth  of  any  foa,  and  then  died,  and 

<(  hiB  wife  entered :  and  then,  it  was  agreed,  that  by  die  ieafefar 

^  years  and  the  grant  of  the  reTerfion^  the  whole  eftate  ol  Sir 

^  Edward f  out  of  which  the  contingent  ufes  wete  to  anfe^  if 

<<  tranferredy  and  diat  the  ieaie  for  years  (hoald  be  good  agiainft 

*^  the  contingent  remainders,'  but  not  againft  the  remaiadeiB  tkat 

^  wer^  a£kiially  Tcfted,  as  fliall  appear  hereafter :  but,  as  to  die 

**  reverGon,  that  being  granted  without  confideratioa,  was  liabk 

**  to  fenre  the  contingent  ufes  when  they  came  in  iffe^m  |hc  faiM 

^  manner  as  if  it  had  not  been  granted  over  at  all :  thenj  by  fndi 

**  leafe  and  grant  of  the  reverfion,  the  whole  eftate  being  oot  of 

^  Sir  Edward^  his  feoffment  after  was  a  difleifin^  and  divefted  att 

^*  the  eftates  in  ^,and  turned  them  and  the  eontifigcne  se« 

'^  mainders  to  a  right,  which  right  was  rcftored  again  to  poflU* 

<<  (ion  by  the  entry  of  the  wife  after  his  deadu— ^But  thexe»  it 

^  was  clear,  that  when  the  wife  entered,  fiie  mrived  the  eftate 

^  to  herfetf  for  life,  and  the  contingent  remainders  alfo.     And  it 

'  ^  is  (aid  in  Vemirisy  1 89^  that  it  had  been  a  qucftion^  whciber 

M  a  right  of  adion  would  fupport  a  contingent  remahider ;  bet 

^  that  a  right  of  entry  would,  was  nerer  doubted*    And  there 

^*  it  was  agreed^  that  if  A.  makes  a  feoffment  in  fee  to  the  «& 

^  of  himfelf  for  life,  remainder  to  B.  for  IHct  remainder  to  the 

^  firft  fon  of  B.  in  tail»  C^r.,  remainder  to  his  own  right  hejis» 

^<  that  in  this  cafe  a  feoffment  by  A.  will  not  deSxof  the  concis* 

9  Co.  15a    **  gent  remaindersi  becaufe  the  right  of  entry  in  A  for  dse  flr« 

^* .  fdture  prefecii^es  them,  and  if  he  does  fo  enter,  all  the  eftatca 

*<  in  remainder  are  rerefted,  fo  that  his  fon  after  hie  deidi  nay 


{a)  Fidi  %  Co.  5^.  a*    Moorj  aiat    1  LsMtt  ajS*    x  Had.  ij^ 
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^  Cfittr  wttlicHtt  any  re-entry  by  the  feoffees.  But»  if  after  &idt . 
^  feoffment  B*  dies  before  entry  leaving  a  fon»  he  cannot  enter 
'*  though  his  contingent  eilate  be  not  dcftroyed  $  but  in  fuch  cafe 
**  the  ficoSBea  muft  enter  by  xhe/cintiliajmris  left  in  them  for  fuch 
^  pttxpofe  to  revive  the  contingent  ufes  for  the  reafon  be^re 
^  given* 

*^  If  one  makes  a  feofiVnent  to  divers  others  with  feveral  con-  t  RotL  Ak. 

^  tingent  remainders,  and  no  eftate  is  left  in  the  feofiees^  and  797*  f^  i^ 

^  after  they  enter  and  diifeife  the  tenant  in  pofleflion^  and  make 

^  a  feoffment  in  fee«  yet^  if  the  tenant  in  pofleflion,  or  any  of 

^  thofe  in  remainder  in  whom  an  eftate  certain  was  fettled  before 

^  the  feoffment,  xe-enter,  by  this  all  the  contingent  remainders 

^  are  reduced  inflatu  quo^  kCf  and  may  be  executed  by  the  ftatute 

^  of  ufes ;  for  the  feofiees  are  but  conduits  to  convey  the  eftate^ 

^  and  have  no  powerwio  deftroy  any  contingent  eftate.     But,  upon 

^  fa^  fettlement,  if  the  eftates  in  tffe  are  divefted  by  diffeifin^ 

«<  feoffment, xsfc.  before theconttngencies happen,  and afteiwarda 

*«  they  happen,  and  then  the  eftates  in  tjji  determine  before  any 

^<  re-eatry)  if  the  feofiees  relcafe  ail  their  right  in  the  land,  or 

<*  make  a  feoffment,  or  any  other  way  bar  their  rightof  entry  | 

•  ^  in  this  cafe,  the  contingent  ufes  can  never  be  revived  to  be  ex- 

^  ecuted  by  the  ftatute,  becaufe  the  feoffees  have  baned  their 

**  fcmtitla  jyrkf  and  none  in  ^  can  enter. 

«'  If  one  on  marriage  of  his  fon,  tsfc.  covenant  to  ^ftand  (eifed  s  Ur.  5s, 
<<  to  the  ufe  of  the  fon  for  life  or  for  99  years,  if  he  fo  long  live,  ^t^^^ 
^  remainder  to  two  ftrangers  during  die  life  of  the  foo,  upon  ^   ^  "^ 
^  truft  to  fupport  contingent  remainders,  with  remainder  to  the 
^  firft  and  other  fons  in  tail ;  this  remainder  to  the  two  ftrangera 
^  is  void,  becaufe  there  is  no  confideracion ;  and  then,  by  con* 
.<*  fisquence,  there  is  no  eftate  to  fupport  the  contingent  remain- 
«  der  to  the  foas." 

<  If  tenant  for  life^  with  contingent  remainders  to  his  firft  and  Show.P.C. 

*  other  fons,  before  die  birth  of  any  fon,  make,  a  feoffment  in  fee^  >5>* 

*  with  condition  of  re-entry,  the  contingent  remainders  Oiall  never 

<  ariie,  though  the  ccmdition  be  broken,  and  a  re-<titry  made  be- 

*  fore  the  birth  of  any  foo^  becaufe  the  feoffinent,  though  vpon 

-  <  condition,  was  a  forfeiture  and  determination  of  the  particular 

*  <  eftate,  and  the  remainder  not  being  capable  of  taking  place  is  gone 
>  *  fot  ever,  for  the  recovery  does  not  purge  the  forfeiture.         >' 

*  A.  tenant  for  life,  remainder  to  his  firft  and  other  fons  in  tail  I^*Rajm. 
f  mail  fttcceffively,  remainder  to  B.  in  tail, remainder  over;  A*  be«  ^^^  ^^^^ 

<  fere  the  birth  of  any  fon  furrenders  to  B.  and  then  a  fon  was  bom.  show  .'p.  cl 
« In  this  cafe  it  was  held  that  by  the  furrender  the  contingent  >5o- 

-  f  remainder  was  gone  and  deftioyed ;  but  the  principal  qucftion  in  ^  sdk.V> 

<  this  cafe  was,  it  the  furrender  was  effedual^  becaufe  B*  knew  no^  pi.  %.  576. 

•  <  tking  of  it  till  five  vears  after  the  birth  of  die  fon,  and  then  4ie  ^>^- 

*  agreed  to  it ;  4nd  this  in  C.  B»  and  B.  R*  was  adjudged  to  be  no  pi^'^^'^^'' 

<  fttch  forrender  as  fliould  deftroy  th^  contingent  remainder;  but  3  siikjoo. 
*the  judgment,  as^  to  this  point,  was  reverted  in  the  Houfe-of  P^-'^    ^ 

<  Lords,  agaitift  the  fenfe  of  all  the  judges  earcept  two*    But  it  3]i^.'.oft 

*  afterwards  appearing,  that  at  the  time  of  the  furrender  jL  was  nm  Coml*.  43'« 

5  ^  cunfoSf 
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^  Thimifftn    '  €omp^,  tbift  Was  held  «  Toid  fiirraider,aiid  not  opljwoiAMti 
^•Lcwh.     <)tlicrefore  no  eftate  pafled  bjr  it,  and  thcoby  confeqimioetlie 

<  tingent  lemaundera  were  not  covdned. 
%Und»  *jt*  tenant  for  Efey  remainder  to  her  firft  and  odier  fbns  in  Id 
nSa  •  male  fttcceffireljr ;  ^.  takes  a  hnfband,  and,  bdbie  the  birth  o(»]r 
%  Keb.?i*.  ^  f^'At  ^  rererikmer  in  fee  grants  and  conveys  his  reverfion  to  die 
vrnttajw*  <  hufliand  and  wife  by  fine,  and  then  jt.  hath  iffne  a  £bn,  and  dies. 
^ModftSi  ^  And^gw^^Aowi^if  i#.lMklfnrfiYedhcrhnfl>and»<hcmi^ 
iModiaiol  *  avoided  and  waavrf  the  eftate  taken  by  die  fine,  yet  the  uimiiigct 
s.  c«  deed,  «  remainder  to  the  fon  is  utterly  deftzoyed,  thm  beii^  dien  noae 

*  wile  take  by  entireties,  and  therefore  the  eihrte  for  life  of  the  wk 

*  was  merged  before  the  contingency  happened;  and  the  poffibiSty 

<  which  the  wife  had,  of  aroidiog  the  inheritanoe»  given  k^  At 
«  fine,  and  thereby  reviving  her  eftate  for  life,  will  not  pidcrvc  k| 

*  for  if  the  contingent  remainder  cannot  take  efie&  when  the  pv- 
.<  ticolar  eftate  determines,  be  it  by  furrenderj  merger^  fieoffinefl^ 

<  or  othendfe,  it  can  never  after  arife«* 

ftSivad.  <^  A.  tenant  for  life,  remainder  to  his  firft  and  other  fom  in 

^  kl^h.        '*  ^  fttcceffivelv,  remainder  to  B^  in  fee :  A.  and  £.  before  the 

*  This  makes  no  difcontininnce  or  divefting  of  any  eftates,  be- 
*^  caufe  each  gives  only  his  own  eftaie.  let  by  HaU  and  other 
^  good  (pinions,  the  contingent  remainder  is  deftroyed,  heendie^ 
^  though  the  eftates  pafii  divided  from  them,  jet  they  are  mused 
<<  in  the  grantee,  and  fo  no  partkular  eftate  m  being  ao  fi^pon 
**  the  contingent  remainder/' 

4.Mod.sco.      <  jt*  feifed  in  fee  devifes  his  lands  to  B.  ddeft  Ibn  of  his  bio« 
|Uir.^S*  «  therC.  for  life,  remainder  to  the  firft  fon  of  J?,  in  tail,  and  fe  to 

&(.  ^^'  ^  all  his  other  fons  in  the  fame  manner  fncoeiiivdy^  vematader  to 
rth.  S09.  <  D.  fecond  fon  of  C*  for  life,  remainder  to  his  firft  and  odicr 
f^"*      '  fons  m  tail  fticeeffivtly,  and  dies;  B.  enters  and  <Ues,  kaviag 
^^         *  his  wife  ttt/lint  with  a  fon^  dien  D.  enters  as  in  his  remainder, 
'  and  fix  months  after  die  fon  is  boim ;  and  all  this  matter  beiag 

*  found  fpecially,  it  was  adjudg^  in  C.  B.  for  D.  agaioft  the  feu: 

<  firft,  becaufe  this  being  a  contingent  remainder  to  the  fon,  aad 
^  he  not  being  bom  at  Ae  time  when  the  particular  diate  detor* 
^  mined,  this  became  void  i  fecondly,  D*  being  the  next  in  le- 

^  mainder,  and  having  entered  before  the  btrth.df  the  feo,  was  io 

<  by  purchafe,  and  therefore  fiiall  not  lofe  his  eftate  by  a  fen  bom 

*  after.     And  this  judgment  was  affirmed  in  ^.  iS*  for  dxy 

*  held  it  plainly  to  be  a  contingent  remainder,  and  not  an  cs* 

*  ecutpry  devife  or  a  fpringing  remainder,  for  that  would  intie« 

*  duce  a  perpetuity  not  to  he  barred  bv  a  common  recovery,  be* 
^  caufe  it  would  be  the  feme  to  all  we  odier  fons ;  but  here  it 
^  being  a  contingent  remainder,  and  not  happening  in  tiow,  il  is 
^  gone  for  ever;  and  they  lelied  on  ^fV)(#/s  cafe.  Rutiqpooavnt 

<  of  error  brought  into  parliament,  the  judgment  was  reveifpd  liy 

<  almoft  all  the  Lords,  oecaufe  being  in  a  will,^  ihev  thoo{;bt  that 

*  by  the  meaning  and  equity  thereof  they  ought  n6t  to  difiphsri 

<  the  heir  for  fuch  a  mcety,  and  that  a  will  waa  otinendktfi  ^ 

f  cxpoundei 
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:poun4ed  than  a  deed ;  s^id  therefore  they  conftnied  it  ail  en- 
'  ectttory  dcvife  or  fpringing  remainder  to  the  firft  and  other  fon^ 
^  and  that  the  freehold  fliould  veft  in  D*  till  the  fon  was  bom* 
^  But  all  the  judges -were  much  diflatisfied  with  it,  and  did  not 
>  change  their  opintons,  but  blamed  the  judge  who  permitted  it 
^  to  be  found  fpectally  where  the  law  was  fo  certain  and  clear. 

^  ifaUt  That  now  by  the  lo  8c  ii  W.  3.  cap.  16.    Pr^vifion  is 
'  madff  tbat  after-born  fins  and  daughters^  to  nvhom  remainders  are 

*  Bfmted  m  eontingency^  Jball  take  in  the  fame  manner  as  if  they  had  [Vyt 

■  baen  born  in  tbefatbef^s  lifetime^  though  no  efidte  be  lim&ed  to  tnf"  ^J^^ 
^  Ues  to  pre/erve  and  fuppori  fuch  contingent  remainders%  tahici  a9    ^'^ 

*  nMUU  made  by  reafin  of  this  cafej  and  of  the  JhriBnefi  of  the  law 
^  eseresnm 

^  One  having  three  (bns  A.^  J9.y  and  C,  derifes  lands  to  them  Cio.  Jae. 
^  ftverally  without  limitation  of  any  eftate,  and  that  if  any  rfibem  *?!J\-   -^, 
^^  !&«  the  other  furvivingjhatl  be  his  heir.    A.  the  eldeft  dies  leav*  Woodvl 
^  ing  ifiiie  \  and  if  this  part  fhould  go  to  his  fon>  or  ta  J7«  and  C,  inferibic^ 
^  was  the  queftion.    It  was  adjudged  by  three  juftices  againft  Swiob.iA 
^  Fleming  C.  J*  for  the  fon  of  A.  becaufe  nothing  but  a  freehold 
^  pafled  by  the  devife,  and  the  reverfion  in  fee  defcending  upon 
*^  A.  his  eldeft  fon,  hsul  merged  his  eftate  for  life,  and  that  alter 
*<  his  death  this  could  not  be  revived  to  veft  the  remainder  in 
^<  B,  an^  C.    But  Fleming.C.  J.  was  of  opinion»  that  this  might 
<<  well  veft  in  B»  and  C  by  way  of  remainder,  and  then  the  wordf 
*<  implied  that  every  one  fliould  have  it  after  the  other,  and  there« 
^  forci  though  the  freehold  of  A.  was  merged  by  the  defcent  of 
<<  the  fee,  yet  to  fupport  the  intent  of  the  will,  this  ought  to  veft 
^<  in  the  furviving  fons  for  their  livest 

**  One  having  three  fons  A.^  B.f  and  C,  devifes  lands  to  them  «  Le?.  sot. 
^<  feverally  without  limitation  of  any  eftate,  and  if  any  of  them  sir  T.  loo. 
<<  die,  his  part  to  remain  to  the  others,  equally  to  be  divided  be-  ^'  |^^* 
^  tween  them.     A.  dies  having  firft  granted  the  land  for  1000  FortefcM* 
*<  years  to  the  defendant.    It  was  adjudged,  that  though  by  the  ^-  ^^^^ 
^  defbent  of  the  fee  upon  A.  the  eldeft  fon,  his  eftate  for.  life  was  '^•**^*''^ 
^  merged,  and  fo  the  contingent  remainders  to  the  other  fons 
^<  were  deftroyed  (for  in  thefe  cafes  the  remainder  muft  be  in 
<<  contingency,  and  cannot  veft  prefently,  becaufe  it  is  uncertain 
<<  whidi  of  the  fons  will  fumve)  yet  that  it  fliould  be  good  to 
<<  them  by  way  of  executory  devife,  according  to  the  opinion  of  ^ 
<<  Fleming  in  the  cafe  next  before,  ffor  fo  muft  his  opinion  be  un* 
^  derftood,  though  it  is  there  faid,  oy  way  of  remainder^)  and.  that 
<*  this  was  the  moft  reafonable  conftrudUon  to  fupport  the  intent 
>*  of  the  will.    And  they  faid,  the  cafe  of  ITood  w.  IngerfoU  was 
^  beft  put -in  Bnlfirode\  for  upon  kifpeAion  of  the  record  the 
^  words  appear  to  be  if^ny  of  my  fons  die,  the  one  to  be  tie  other^s 
M  iftr/,  wiuck  words  import  no  certainty,  which  of  the  furvivorsy 
^  or  whedier  both  (hall  have  the  part  of  the  fon  nHio  dies  firftt 
^  and  therefore  that  part  of  the  devife  was  void,  and  by  con- 
^  fequeiice  would  not  carry  over  the  efbte  from  the  fon  of  ^.  or 
'^  defeat  the  leafe  made  by  Am    And  Jones  fays,  it  was  refolved 
M  in  this  cafe  by  the  oourt,  that  to  fupport  the  intent  of  the  will 
¥  i|  flipuld  bcjconftraed^  (b^t  Ite  dcvifcd  for  life  to  A*^  remainder 

<«  ta 
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<*  to  B*  andC.t  equally  eo  be  dmded  between  themi,  uiki 

**  the  other  deWfies  $  and  that  bj  this  conftrofUon  an  adital « 

<<  remainder  for  each  one's  part  fhoMJbc  executed  in  tbc  ote 

*<  j^  jMfT^  of  this  conftru&ion. 

iLer.  If.        «  (&e  deyifed  lands  to  A.  his  eldeft  fon  for  life,  and  if  b 

SfrT.Ra7m.  cc  (hould  die  without  iflue  living  at  the  time  of  his  dcadi,  lim 

I  sid*  47*      ^^  to  ^.  his  fecond  fon^  and  his  heirs  s  but  if  A.  had  ifliie  lifiif  ft 

1  Keb.  19.    <<  the  time  of  his  deathi  then  the  lands  flxmid  remain  to  J.  al 


Ills  PI  ^'  ^  '^^''*  ^  ^^^  ^^^  "^^  entered,  and  fudered  a  ooamoo  i^ 
%at^,  "°*  *'  covery^  and  died  without  ilTue^  having  by  his  will  deriibdtk 
Hoiiiio*  ^  hmda  to  the  defendant.  £.  euteredy  and  let  to  the  plaintiff  i  at 
^*  the  queftion  was»  if  A.  had  by  the  will  an  eftate  for  life  00^ 
<<  with  a  contingent  remainder  to  BJ  or,  if  the  fee  was  fcftsdis 
*<  ^»  with  an  executory  devife  to  BJ  and,  admitting  it  to  bta 
'<  executory  derile  to  ^.9  if  the  common  recovery  barred  ki  k 
<'  was  aigued  for  the  plaintiff,  that  A.  had  ibc  ieft  fu  tkn^ 
<<  an  eftate  for  life  only  is  devifed  to  him,  yet  by  ddbent  of  At 
^  rererfion,  the  whole  fee  was  executed  in  him,  which  magcsb 
^*  eftate  for  life,  and  then  the  eftate  to  B.  can  be  no  other  tiuit 
^*  executory  devife*  For  when  all  the  fee  is  given  to  or  icftcdii 
•<  one  perfon,  with  a  limitation  of  a  fee  to  another  pecCi»  apoat 
.  *<  contingency,  this  cannot  be  a  remainder ;  for  a  fee  cannot  k 
*^  limited  upon  a  fee,  as  appears  before,  but  of  neceiEty  this  aal 
,  **  take  etkct  as  an  executory  devife.  But  when  only  part  of  fk 
**  eftate,  as  for  life  or  in  tail,  is  given  to  one,  and  the  lefidte  tt 
*^  another  upon  a  contingency,  as  to  the  right  heirs  of  7«  &t  *^ 
^  is  then  living,  or  to  fuch  peribn  as  (haU  be  living  in  uidiboifc 
<<  at  fuch  a  time,  thb  remainder  is  contingent.  But  befCi  At 
^  whole  fee  is  in  A.^  either  by  the  device,  by  a  tranQxifitioB  d 
^  the  words,  or  by  defcent  of  the  fee,  and  then  tfae.devue  to 4 
.M  can  be  no  odier  than  an  executory  devife,  which  beiug  to  lap" 
*<  pen  within  the  compafs  of  one  life,  hadi  been  allovtd  josl 
«  {Cro.  Ja.  590.  Eft  v.  Brown.)  As  to  the  feoond  poiat^  Acf 
^  relied  upon  the  fame  cafe,  that  this  cannot  be  barred  bf  Ae 
<*  common  recoverv.  Sed  per  Utam  atrism  it  was  adjudj^  ^ 
«<  ^.  had  but  an  eftate  for  life  by  the  will,  and  the  remaiadcrto 
^  his  heir  was  not  executed  1  for  both  the  remainders  to  J*  ** 
•<  to  .0.  are  upon  a  contingency,  4iot  a  contii^ency  upon,  t  ooa* 
^<  tingency,  which  the  law  will  not  allow,  (for  then  by  the  te^ 
**  reafon  it  might  allow  a  himdred  contingencies  one  after  saodiiri 
fi  and  fb  quite  dude  the  ftatnte  of  9M»#f9i^pi)0riv,)  but  upon  ooe 

**  the  (ame  contingency,  which  looks  feveral  ways.  ws.  if '^ 

*<  hath  iflue  living  at  the  time  of  his  deceafi^  then  to  hiflitfd''' 

**  heirs ;  but  if  not,  then  to  B.  and  his  heirs.    And  the  pk^ 

^  thus  coofidered,  9si£  A.  had  been  a  ftranger,  and  not  kii^|| 

.  ^  law.    But  then  conBdering  him  as  heir  at  law,  sad  ^ 

.  *<  the  reverfion  defcended  to  him,  yet,  per  atrimm^  uoi  (0/^ 

^  fohitely  as  to  merge  and  confound  the  eiUte  for  lift  PJ^ 

«<  by  the  will  againft  the  exprcfs  words  and  intent  thereof)^ 

^  there  fl&all  be  an  hibtus  or  opening  tp  let  in  the  reonio'*^ 

*<  vi^n  they  happen;  and  though  ^.  bappens  to  be  heir  tf  I>)^ 

n  yet  this  being  matter  4UUri  tlx  will^  no  ufe  fhall  be  msdeot  < 
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**  in  iexpounding  the  will ;  and  Archer's  cafe  is  exprefs  in  the  Cro.  Car. 

«*  point,  where,  though  Rehert  the  devifee  for  life  was  heir,  yet  the  ^s*.  3^* 

*'  remainder  to  liis  next  heir  male  was  a  good  contingent  re-  ^         * 

*'  mainder,  and  the  eftate  for  life,  not  merged  in  the  fee,  ihould 

^^  defcend  on  him.     And  it  cannot  be  fuppofed,  that  this  confi- 

**  deration  efcaped  a  quick-fighted  reporter,  but  was  omitted  as 

^  a  thing  of  no  value.    As  to  the  fecond  point,  if  the  remainder 

<^  to  B.  be  contingent,  there  is  no  doubt  but  it  is  barred  or  de-> 

*<  ftroyed  by  the  recovery,  and  fo  it  would  be,  by  z  bare  furrendet 

*<  of  the  eftate  for  life.  And  they  all  agreed,  that  if,  by  any  cod-^ . 

**  ftruflion,  it  could  be  made  a  contingent  remainder,  it  (hould  be 

^  fo  taken,  rather  than  an  executory  devife,  which  could  not  be 

<<  barred  by  a  common  recovery,  and  fo  would  tend  to  a  perpe« 

*<  tuity.    And  note,  they  all  feemed  to  agree,  that  the  fee  was 

<*  dot  in  abeyance,  but  defcended  to  >/.,  Uibje£l  to  fuch  hiatus^ 

'*  and  that  quoad B^  the  devifee  in  remainder^  A.  had  but  an  eftate 

<*  for  life,     ^u^e  if  the  conftru£lion  in  this  cafe  does  not  thwart 

**  the  fecond  of  the  two  preceding  cafes,  where  the  court,  allow* 

<<  ing  the  remainders  to  be  in  contingency,  held  them  deftroyed 

''  by  the  defcent  of  the  fee  upon  the  eldeft  fon,  which  merged 

«*  his  eftate  for  life,  and  therefore  they  were." 

[A.  devifed  lands  to  his  fifter,  who  was  his  heir  at  law,  and  her  Boothby  v. 
afligns  for  her  life,  and  if  fhe  fhould  marry,  and  have  iffue  male  ^fj^' 
of  her  body  living  at  the  time  of  her  death,  then  to  fuch  ifluc  ^        '*^*' 
male  and  his  heirs  male  for  ever  \  but  if  (he  (hould  leave  no  iflue 
male  at  her«  death,  then  to  G.  and  his  heirs  for  ever.    The  quef- 
tion  refpe£ied  the  title  of  the  teftator^s  fifter's  hufband  to  be 
tenant  by  the  curtefy  of  the  lands  fo  devifed  to  her ;  and  the 
court  held,  that  the  inheritance  was  never  executed  in  pofieiBon  ; 

in  the  lifter,  during  her  life,  (notwithftanding  the  inheritance  de- 
fcended on  her,)  and  therefore  her  hufband  could  not  be  tenant 
by  the  curtefy ;  it  follows,  that  the  defcent  of  the  fee  did  not 
merge  her  eftate  for  life,  or  deftroy  the  contingency.] 

•  Father  and  fon  are,  the  father  conveys  land  to  the  ufe  of  Vent  %oU 
himfelf  for  life,  remainder  to  the  ufe  of  the  fon  fpr  life,  remain-  *  i^-  7^- 
der  to  the  firft  and  other  fons  of  the  fon  in  tail  male  fuccelBve-  f^^f  '  ^'^^* 
ly,  remainder  to  the  heirs  of  the  body  of  the  father,  or  to  his  Hartpooi 
right  heirs,  and  dies  before  the  birth  of  any  fon  of  his  fon ;  and  "'  ^^^ 
if  by  the  defcent  of  the  fee  or  tail  upon  the  fon,  the  contingent 
remainders  were  deftroyed,  was  the  queftion  ?    It  was  argued^ 
that  they  were  not,  becaufe  the  inheritance  came  to  the  fon  by  (a)  For  tbit 
defcent,  which  was  an  a£k  in  law,  and  not  by  his  own  aft  5  ^j'*^*^'** 
and  therefore  the  law,  which  does  no  wrong,  fliall  not  deftroy  ,|  co\  80. 
tbeie  contingent  remainders,  but  that  upon  the  birth  of  the  fons  Lev*  n. 
the  eftate  fliall  open  again  to  let  in  the  remainders.     But  it  was  ^y°*"  *^' 
adjudged^  that  the  contingent  remainders  were  deftroyed  by  the  piunke'tt^. 
{a)  defcent  of  the  inheritance  upon  the  fon  5  and  they  relied  Holmes, 
on  the  cafe  of  (A)  Wood  v  Ingerfolss^  and  held,  that  this  cafe  dif-  *  j^^^'^  °** 
fcrcd  from  the  cafes  cited,  where  the  eftates  were  united  at  firft  FortefcucV. 
upon  making  the  conveyance,  and  if  they  fhould  not  afterwards  Abbott, 
open,  fo  as  to  let  in  the  remainders,  the  conveyance  would  dc-  ^j^]^^^^^ 
Vol.  V.  3D  *  ftroy 
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■  • 

<  iioj  itfdf ;  but  heTe»  this  ddcent  wa3  an  a£k  fubfioqaent  tfi  tk£ 

*  convejancc,  and  made  an  alteration  in  the  eftates  limited  thoe^ 

*  bj*  and  thecefore  had  deftroyed  the  contingent  remainders.' 
[Lands  were  conveyed  to  the  ufe  of  A.  and  his  wife  for  Efef 

remainder  to  the  ufe  of  B.  the  fon  of  ^*  for  his  Iife»  remaioda 
to  the  firft  and  other  fons  of  B.  in  tail^  remainder  to  A,  in  fee« 
jt.  and  his  wife  died  in  the  lifetime  of  B.  who  afterwards  died 
without  ifliie,  learing  a  wife.  The  queftion  waSj  \Vhcthi^  die 
wife  of  B.  was  entitled  to  dower  in  the  lands  ?  It  was  decreed 
fhe  was :  and  Lord  Chancellour,  with  one  of  the  judges^  was  of 
opinion,  that  the  eftatc  for  life  in  B.  was  merged  by  the  defccol 
ot  the  inheritance  upon  him»  and  the  contingent  ^ceinainder  de- 
ftroyed.]. 

<  ji.  and  B,  joint*tenants  for  their  laveSt  remainder  to  the  firft 
fon  of  A,  in  tail,  and  fo  to  the  fecond^  CsV.  remainder  to  die 
right  heirs  of  B.    Before  any  iflue  A.  rcleafes  to  B.  and  hts 
heirs»  and  after  hath  ifliie  a  fon ;  and  if  by  this  releafe,  befeie 
the  birth  of  a  fon,  the  contingent  remainders  were  deftroyed, 
was  the  queftion  ?    It  was  argued,  upon  the  diTexGty  in  the 
above  cafe,  that  this  uniting  of  the  eftate  for  life  with  the  le* 
mainder  in  fee,  being  by  conveyance  and  z€t  fubfequent  to  the 
limitation  of  the  contingent  remainders,  and  before  they  came 
in  beine,  had  deftroyed  them  ;  for  now  the  eftate  for  life  upon 
which  thev  depended  is  gone,  a^d  the  whole  fee  executed  in  A 
and  therefore  thpy  can  never  after  arife.     But  by  three  juiUcc% 
JjffentUtite  Dolben^  it  was  adjudged  that  thefe  contingent  remain- 
ders were  not  deftroyed ;  for  to  fome  purpofes  the  whole  iec 
was  executed  in  B*  immediately  upon  the  firft  conveyance,  and 
this  releafe  of  A.  gave  him  no  greater  eftate,  nor  in  any  other 
degree  than  he  had  before ;  for  after  fuch  releafe  he  is  in  of 
the  whole  eftate  by  the  leflbr,  as  he  was  before,  and  as  he  would 
have  been,  if  it  had  come  to  him  by  furvivorftiip  \  and  his  eftate 
being  at  firft  given,  fubjeft  to  thefe  contingent  remainders,  muft 
open  to  let  them  in,  when  they  happen,  as  it  would  have  done, 
had  no  fuch  rekafe  been  made ;,  and  though  tliey  were  limited 
immediately  after  the  eftate  for  Ufe  to  A.  and  B^  yet  till  they 
came  in  ejje  they  did  not  prevent  the  cloGng  of  the  fee  in  -B.,  and 
therefore  did  not  depend  abfolutely  upon  the  eftate  for  life,  and 
have  DOW  no  other  impediment  to  hinder  their  riGng  than  they 
had  at  firft.*    *<  Note,  Vmtris  reports  the  fame  cafe  to  be  ad- 
judged, that  they  were  deftroyed,  biit  gives  no  reafon  for  the 
judgment ;  and  the  other  two  reporters  were  two  of  the  judgei 
that  gave  the  judgment,  and  therefore  are  more  to  be  reUed 
upon." 

*  A  copyholder  in  fee  furrenders  to  the  ufe  of  his  wife  and  xi 
B.  for  their  lives,  remainder. to  thfs  ufe  of  the  heirs  of  the  body 
of  the  furrenderor  and  his  wife ;  B.  and  the  wife  are  admitted 
accordingly ;  after  B.  furrenders  his  part  to  the  ufe  oiF  the  huf* 
band,  and  then  the  hun>and  furrenders  the  whole  to  die  ufe  of 
C  and  his  heirs,  who  is  admitted  accordingly ;  then  the  wife 
diesj  leaving  iflue,  who  brings  ejeclment  for  the  moiety  of  the 

7  *  wifcj 
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^  Vfile ;  and  adjudged  not  maintainable ;  for  when  B.  furretiders 
^  his  moiety  to  the  ufe  of  the  hufband^  this  makes  a  feverance  of 
^  the  joiature ;  and  when  the  hufband  after  furrenders  the  wbol6 
^  to  C.,  he  by  this  hath  an  eftate  for  the  life  of  £.  in  the  on6 
^  moiety,  and  for  the  life  of  the  wife  in  the  other  moiety ;  and 
'  diough,  if  ihe  had  furvived  her  hufband,  (he  might  have  defeated 
^  the  furrender  of  her  own  moiety,  yet  now,  (he  dying  (irft,  the 
'  eftate  of  C,  as  to  that  moiety  is  determined ;  and  fince  he  who 
'  would  claim  it  muft  make  himfelf  heir  of  both  their  bodies^ 
'  which  during  the  life  of  the  hufband  he  cannot  do,  and  yet  the 

*  particular  eftate  as  to  that  moiety  is  determined ;  therefore  th6 

*  remainder  as  to  that  moiety  which  was  contingent  is  deftroyed» 

*  and  the  hufband's  death  can  never  fet  it  up  again ;  but  for  the 
<  other  moiety,  if  the  hufband  dies,  living  B.^  it  will  take  place^ 
^  clfe  not,  being  contingent,  and  not  capable  of  vefting  during 
^  the  life  of  the  hufband.  Aqd  as  to  the  hufband's  furrender  to 
«  the  ufe  of  C  and  his  heirs,  this  was  no  fuch  forfeiture  or  de- 
^  termination  of  the  eftate  for  life  as  to  give  an  entry  to  thofe  in 
^  remainder,  for  then  that  had  deftroyed  the  contingent  remain- 

*  der  of  the  whole  j  and  though  the  wife  had  furvived  and  de- 

*  feated  fuch  furrender  as  to  her  own  moiety,  yet  it  appears  be- 

*  fore,  that  that  would  not  have  revived  the  contingent  remain- 
^  der,  being  not  capable  of  vefting  when  the'  particular  eftate 
«  ended ;  but  fuch  furrender  of  the  hufband  works  only  by  way 
<  of  grant  for  what  he  might  lawfully  pafs,  and  not  fo  ftrongly  as 

*  Kvery  of  fcifin.* 

"  A  copyholder  in  fee  furrenders  to  the  ufe  of  his  will,  and  af-  iRolU  Afi-- 
•*  ter  by  his  will  devifes  the  eftate  to  B,  for  life,  remainder  to  the  794-  W* 
•*  heir  of  his  body  begotten,  for  ever,  and  dies.     B.  is  admitted,  LowddL* 
*•  and  after  furrenders  to  the  lord  of  the  manor  to  do  with  it  as  he  [So,  in  the 
*•  pleafe^j  and  dies,  leaving  a  fon.     Now  admitting  the  remainder  »k>''^ecafeof 
*•  to  the  heir  of  the  body  of  B.  to  be  a  good  remainder,  and  that  neiljtisobl 
^<  fuch  heir  ihould  take  it  by  purchafe,  this  furrender  of  B.  hath  ferirlbie,that 
«•  not  deftroyed  it;  for  this  operates  only  as  a  grant  to  the  lord  ^^^^^T"^*' 
*•  of  his  eftate  for  life,  and  is  no  forfeiture  to  give  an  entry  to  a  ^^  g  j^'feg 
*<  remainder-man  ;  and  by  confequence  continues  in  the  lord  to  did  not  de- 
*•  fupport  the  contingent  remainder,  in  the  fame  manner  as  it  did  **^°y  ^ 
**  in  B,j  there  being  only  a  change  of  the  perfon,  but  no  altera-  reminder; 
<*  tion  made  in  the  eftate ;  for  it  is  ftill  determinable  upon  the  f*^  the  legal 
«'  death  of  B.  as  it  was  before,  and  not  fooner.  freehold  be 

'  ing  in  tbs 

lord,  the  furrender  of  the  baron  pafled  no  more  than  I.c  lawfully  might.  Fearhe^s  C.  R.  470  4th  edit. 
So,  where  copyhold  lands  were  devifed  co  ^.  for  life,  remainder  to  his  firft  anJ  other  fons  in  tail,  &c. 
fenuinder  to  B.  in  fee,  and  ^.,  before  he  had  any  fons  bom,  bought  the  reverGon  of  ^.,  and  had  it  fur- 
toidered  to  his  (^/s)  own  ufe,  thinking  by  that  means  to  merge  his  eUate  for  life,  and  fo  deftroy  the 
contingent  remainder  tahis  firft  fon  ;  it  was  agreed,  that  this  furrender  of  the  reverfion  would  not  bar 
the  fon,  becaafe  the  freehold  and  inheritance  were  in  the  lord ;  for  there  is  not  the  like  inconvenience 
M  in  freehold  eftates  at  common  law,  in  refped  of  contingent  remainders,  where  there  is  nobody  againft 
f»hom  to  bring  rhtpradpe,    Aiildmay  v.  Hungerford,  %  Vern*  243'] 

^<  A*  tenant  for  life,  remainder  to  B.  for  life,  remainder  to  the  3  Keb.  759. 
**  firft,  fecond,  and  other  fons  of  B.  in  tail  male  fucceflively ;  A.  MS$.  Haiw 
••  and  B.  join  in  an  indenture  tripartite  between  A,  ©f  the  firft  ^'    *  *^' 
•«  part,  and  B.  of  the  fecond  part,  and  C.  and  D.  of  tlie  third 

3  D  2  ■   "  part. 
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<^  party  whereby  J,  covenants  with  C.  aind  D.  to  levy  a  fine  t^ 

«  other  ufes :  B,  feals  the  deed ;  and  it  was  argued  by  the  fealbg 

**  it  fliould  be  faid  that  B,  joined  in  the  fine,  and  by  the  fide  ail 

<<  the  eftates  are  divefted  and  put  to  a  right,  and  the  conti<igaC 

**  eftates  difturbed ;  and  B.  is  eflopped  from  entering  to  renve 

them ;  and  though  he  hath  a  Ton  after,  yet  he  caunot  enter  till 

the  contingent  ufe  be  revived  by  entry  ^  which,  as  this  cafe  is, 

•*  no  perfon  has  power  to  do.    But  per  cur.  clearly — jB/s  fcaliBj 

**  the  deed,  only  (hews  his  confent  that  A.  may  levy  the  fine;  tor 

<<  he  does  not  covenant,  or  transfer  over  his  eftate  in  remainder: 

<*  and  admitting  that  B,  (hould  be  eftopped,  yet  his  fons,  ^ 

<<  claim  not  under  him,  are  not  eftopped  to  fay,  that  there  V3S 

*'  a  fufficient  eftate  continuing  to  fupport  the  contingent  remun- 

**  ders  'f  and  then,  if  they  arc  prefcrved,  every  one,  who  hath 

*<  right,  may  enter  in  his  turn.     And  after  it  was  adjudged  ac- 

'<  cordingly  -j  and  faid,  there  was  nothing  in  the  cafe  worth  as 

••  argument. 

Mo.  1. 1$.       ^^  ^.  covenants  upon  proper  confiderations  to  Hand  fcifed  to 

Sir  Thomas   (c  the  ufc  of  himfelf  for  life,  remainder  to  B.  his  fon  for  life,  r^ 

cafe.  "  roainder  to  the  firft  and  other  fons  of  B,  in  tail  fucccffirciyj 

Pop.  ai.       **  remainder  to  the  right  heirs  of  A,  j  after  ^.  is  attainted  of  tiea* 

W  ^     "  fon,  and  executed  before  the  birth  of  any  fori  of  5.    It  wn 

queftjon        "  adjudged,  tl)at  by  fuch  attainder  the  king  had  the  fee-fimpk, 

arifet,  how    «•  difchargcd  of  all  the  remainders  to  the  fons  not  then  bom,  and 

moliciic      **  ^^^*  ^^^y  ^^^^  utterly  barred.     The  reafon  fecms  to  be,  becanfe 

thitrdbiu-    **  they  wcrc  to  arife  by  way  of  ufe  out  of  the  eftates  of  thcco- 

tioo  with      *•  venantor,  which  by  fuch  attainder  are  come  to  the  king;  and  he 

^at*"*rJ*  **  cannot  be  fcifed  to  the  ufe  of  any  perfon  (a).     But  it  fccms, 

eJhg^efied  **  if  they  were  to  arife  out  of  an  eftate  executed  in  feofiices,  Acn 

frteboU        ««  the  attainder  of  A,^  which  could  only  forfeit  his  own  eftate  for 

fup^a*     "  ^^^'  ^"^  remainder  in  fee,  would  not  prevent  them  from  rifing. 

contingent     *'  But  the  greater  doubt  in  fuch  cafe  would  be,  if  the  fcofecs 

remainder }   «  themfclvcs  wcrc  attainted  of  treafon  before  the  birth  of  any  fon ; 

S?ha^^  *'  ^^^  ^^^  *^  '^^^^^  ^g^^^»  *^y  ^vc  "o  eftate  left  in  them,  bot  a 

effeathe  *^  fcintilla  juris  to  ferve  the  contingent  ufes  when  they  happen, 

^f«^««^  "  and  how  far  that^iw/i//^ yi/rtf  is  forfeitable,  or  their  entry  re- 

for  life  and  **  quifite  to  fcrvc  thc  Contingent  ufes,  when  no  aftual  difturbancc 

renoainder  in  *^  is  made  of  the  pofteffion,  feems  doubtful.     For  in  other  cafes, 

^^T^\^^  "  ^°'^^*^  ^^  poflcffion  be  difturbed  by  diffcifin,  feoffment,  £5*e.  no 

Lve'hld,  **  ^"^'y  ®f  the  feoffees  is  requifitc  to  raife  thc  contingent  afcs 

yetas^.had  '*  whcn  they  happen,  as  appears  before.     Idea  quar'e  of  this. 

a  veJUd 

freehold,  why  was  sot  that  capable  of  fuppoiting  the  contingent  remainder  to  his  Tons  ?  1/  u)<^  ^^ 
had  been  an  office  found  antecedent  to  the  birth  of  a  fon  of  B.^  that  A.  was  feiled  in  tee,  tc  migbcbiie 
accounted  for  thc  refolutton  in  the  above  cafe,  by  taking  away  thc  right  cf  eietty  of  £.,  acccrdii^»** 
dlftinAion  I  (hail  notice  after  the  next  cited  ca(e.  But  abitiaded  from  a  circomftance  of  that  oa^it, 
which  does  not  appear  in  the  report  of  Sir  Thomas  Palmar  1  cafe,  that  of  Corbet  v.  Tichbam,  %  SiJk. 
^76.  of  inuch  later  date,  feems  to  claim  our  better  attention.  It  was  a  cafe  where  J,  H.  hdoi  teaMt^ 
life,  reaiainder  to  his  wife  for  lift,  remainder  to  his  firft  and  other  fons,  &c  in  uil,  reouioder  »  biofc" 
in  fee,  committed  treafoa,  and  afterwards  had  a  fon,  and  then  was  attainted ;  and  upon  a  trial  at  bvn 
K.  B.  the  court  held,  that  whether  the  fon  wa>  born  before  or  after  the  attainder,  the  contingent  t««*J- 
der  to  him  was  not  difcbarged  by  the  lands  >erting  in  the  crown  during  thc  life  of  y,  S.,  becwfe  o»  «* 
wife»s  eftate,  (via.  a  vefted  eftate  of  freehold  in  remainder,  which  was  futficiest  to  fupport  it.  ^ 
this  eftate  of  the  wife,  it  fecms,  wai  not  turned  to  a  right,  or  atfrdcJ  hj  thc  forJcicuie  of  :he  btft»»« 
T)«i  che  cro'.vn  thereby  in  poflcffion  of  any  other  ertarc  than  wbut  7.  5.  was  cn:itbd  :o  ai  the  lin*''  ** 
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^ppeors  hy  another  cafcy  of  Linch  v.  Coote,  a  Salk.  469.  whera  tenant  hr  life,  lettalnder  to  hit  firft  fon 
in  c«iiy  lemaioder  to  y.  S,  iofecy  was  attainted  of  high  treafon,  and  died  without  ifliae.  And  upon  ita 
being  urged,  that  the  whole  eAate  velting  in  the  king  by  33  H.  8.  C  8.  without  any  office  finding  tht 
rpecia]  matter,  be  in  remainder,  could  not  enter,  any  more  than  if  a  feneral  office  had  been  found,  which 
^rould  have  fuppofed  a  fee  j  it  was  held,  that  no  otfasr  eftate  veiled  in  the  king  by  the  iaid  z€t,  than  tht 
party  attainted  had  j  juft  as  ittkjpecial  office  had  been  found  ;  and  therefore  the  remainder. man  might 
enter  on  the  king,  the  king*s  eftate  being  determined.  For  the  ftatute  faTed  the  right  of  others ;  though 
ic  vras  otherwife  where  an  office  found  an  eftate  in  fee  in  the  party  attainted.  Fearn«*s  C.  R.  425* 
4th  edit.]        2  Jo.  773.    Keb.  73a.     3  Mo*  196.  374.  389.  391. 

^*  A*  feifedin  feeof  lands,  after  ^^'H,  8.  makes  a  feoflFment  Dyer,339-^ 
**  in  fee  to  the  ufc  of  D,  his  wife  for  her  life,  and  if  he  funrivcs  4^:  >9^»9- 
«*  his  faid  wife,  then  to  the  ufc  of  himfelf,  and  of  fuch  woman  as  p^"^/*' 
^^  he  ihall  happen  to  marry,  for  their  lives,  for  the  jointure  of  fuch  Co.  1. 136. 
«*  wife,  remainder  to  B.  in  fee.     Afterwards,  B.  and  the  feofiees  ®«»''» «*^«" 
«<  by  confent  of  >/.  join  in  a  feoffment  in  fee  to  the  ufe  of  A.  and 
^<  his  wife  for  their  lives,  remainder  in  C.  in  tail,  remainder  to  A, 
**  in  fee;  and  this  was  by  deed  and  letter  of  attorney  to  make 
'*  livery.     Afterwards  jB.  levies  a  fine  with  proclamation  to  other 
*'  ttfes,  and  then  £>.  his  wife  dies,  and  he  marries  a  fecond  wife, 
<*  and  dic&i^nd  (he,  by  the  affent  and  command  of  the  firft  feof- 
^^  fees,  and  after  the  five  years  after  the  fine,  enters  to  raife  the 
*'  ufe  to  herfelf.     And  by  the  better  opinion  iier  entry  was  not 
^*  lawful  \  for  by  the  fecond  feoffment  all  the  effates  were  di- 
^<  veiled  and  put  to  a  right*     And  whether  fuch  feoffment  were 
^'  only  the  difieifin  of  the  attorney,  who  made  the  livery,  and  the 
'<  confirmation  of  him  in  remainder,  and  of  the  feoffees ;  or  the 
^*  diffeifure  of  all  \  yet  by  fuch  joining  in  the  deed  of  feoffment, 
**  the  feoffees  have  barred  thtir/cintiiia  Juris ^  and  cannot  enter  to 
*<  revive  the  future  ufe  to  the  fecond  wife.     And  A.  by  his  fine  [PUe 
•*  hath  barred  himfeif  to  enter  in  right  of  his  wife  to  reverfc  the  J*^**'  e 
«*  firft  eftates;  and  his  firft  wife  could  not  enter,  being  covert;  ^[^^'2,1%, 
**  and  therefore,  there  being  none  to  enter  to  revive  fuch  future  ai9,  %to$ 
•«  ufe,  it  is  by  the  feoffment  dcftroyed,  and  the  fecond  wife's  entry  **•] 
*<  unlawful, 

«*  A.  feifed  of  lands  makes  a  fcoff'ment  in  fee  to  the  ufc  of  him-  CraElla. 
«  fclf  and  his  wife  for  lives,  and  after  their  deaths,  to  the  ufe  of  ^JJj^'J^^^ 
"  B.  their  fon  for  life,  and  after  his  death,  that  the  feoffees  (hould 
*<  be  feifed  ut  in  eorum  priftifia  Jiaiu,  upon  condition  that  they 
^*  Ihoiild  receive  the  profits,  and  pay  to  C.  wife  of  B.  7,0 1,  per 
<<  annum  during  her  life;  and  after  that  they  (hould  be  feifed  to 
«  the  ufc  of  the  heirs  male  of  the  body  of  B.     The  feoffor  and 
**  his  wife  die ;  B.  enters,  and  makes  a  feoffment  to  JD.,  and 
^*  dies ;  and  after  C.  dies,  and  then  the  heir  male  of  the  body  of 
<<  B.  enters.    It  was  adjudged  lawful ;  and  that  the  feoffment  of 
<*  B.  was  no  difcontinuance,  nor  barred  the  heir  of  his  entry. 
^^  But  this  was  witKout  any  great  argument,  and  no  reafon  given 
•*  for  the  judgment-     However,  it  feems  well  given  ;  for  by  rca- 
f^  fon  of  the  intermediate  remainder  to  the  feoffees,  B.  was  not 
"  feifed  by  force  of  the  entail  when  he  entered  and  made  the 
^  feoffment,  and  then,  by  Littktori^  rule,  his  feoffment  makes  no  Co.  Lit- 
«*  difcontinuance,  and,  bv  confequence,  as  the  feoffees  might  have  JJJ^^/J* 
^  entered  prcfcntly  for  the  forfeiture,  they  being  next  in  remain- 
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<<  der,  fe,  after  the  death  of  C,  the  heir  of  the  body  of  B.  maf 
«*  likewife  enter,  becaufe  then  the  preceding  eftates  aie  dctcf* 
<<  mined*     And  if  the  feofiinent  of  B.  made  no  difcondnuaoce, 
<*  there  is  nothing  to  hinder  their  entry,  though  they  are  in  of  the 
««  entail,  by  defcent  from  their  father,  after  fuch  entry. 
Cro.tli£.         *^  A.  feifed  of  lands  in  fee  by  indenture  covenants  with  Ajii 
76*-  *54-      <«  confideration  of  a  marriage  intended  between  A,  and  C.  daa{^ 
III? 792/'  **  ^^^  °f  -^'J  ^^  ^^"^  feifed  to  the  ufc  of  himfelf  and  his  hcin  tiB 
794.  (4).     «  marriage,  and  after  to  the  ufe  of  himfelf  and  C.  and  the  lidn 
y^^^T:       <*  of  his  body,  remainder  to  his  own  right  heira ;  and  then  bdoK 
^"""^      *'  the  marriage,  he  makes  a  leafe  for  31  years,  referving  rcat,  to 
<<  begin  after  the  end  of  a  former  leafe,  then  in  effi.    The  mar- 
^  riage  takes  efFed;  and  in  ejeflment  after  the  death  of  ii  it 
<<  was  held,  that  this  leafe  fliould  bind  the  future  ufe  to  the  wife, 
*<  as  a  leafe  upon  good  confideration  by  the  feofibes  at  comflua 
*f  law  (hould  bind  ceftuy  que  ufe^  but  that  fubjed  to  that  leafe  die 
^  ufe  to  the  wife  fliould  arife,  becaufe  the  fame  feifin  and  fieeboU 
<<  continues,  and  therefore  the  ufe  to  the  wife  fliould  ariie  oat  of 
f  *  the  refidue  of  the  eftate,  and  flie  fliall  have  the  reverfion  sd 
<<  rent  referved  upon  the  leafe ;  for  wherever  the  ftatute  fiixls  a 
^^  feifin  to  ufes,  there,  it  carries  the  pofleflion  to  them;  and  ^oi* 
<<  withftanding  fuch  leafe  for  years,  yet  the  feifin  to  the  ufes  coa* 
•*  tinued. 
Cro.  Jac  ^*  And  yet  we  have  another  cafe  in  our  books  where  il  was 

168.  u  held  the  wife  was  not  at  all  bound  by  fuch  kafe.    The  cA 

w**(i?-^'  **  ^*^  ^^^  * — ''*  covenanted,  in  confideration  of  love  as  tohia  fcfli 
Boia  V.  sir     <*  to  ftand  feifed  to  the  ufe  of  his  fon  for  IHe,  remainder  to  die 
Jkn.  Wyii-   cf  ufc  of  fuch  woman  as  he  fliould  after  marry,  for  her  life;  ^^ 
<<  mainder  to  the  firfl  and  other  fons  in  that  marriage,  in  tail,  Vc* 
*<  And  after,  the  fon  proving  extravagant  and  being  in  gaol,if.  die 
^  father,  to  difturb  the  rifing  of  the  ufe  to  the  future  wife,  mtkss 
^  a  leafe  for  1000  years,  and  then  the  fon  marries  the  gaokr'* 
*<  daughter.     And  yet  it  was  held,  that  (he  was  not  bound  by 
<^  this  leafe,  but  fliould  have  the  land  difcharged  of  it.    And  the 
f*  reafon  given  is,  becaufe  there  being  a  good  eftate  by  the  6A 
^  limitation  to  arife  when  the  wife  is  known,  if  this  be  not  de- 
**  ftroyed,  this  cannot  be  charged  or  incumbered,  becaufe  it  haA 
•<  relation  to  the  covenant,  and  therefore  die  leafe  fliall  ke  con- 
«*  ftrued  to  arife  out  of  the  reverfion  which  the  covenantor  had 
<f  in  him,  and  might  lawfully  charge.    But  to  difference  tbiscafe 
**  from  the  former,  it  is  to  be  obferved,  that,  here,  the  covcnaiitor 
«  had  nothing  but  a  reverfion  in  him  ;  he  had  no  eftate  for  life, 
^  as  he  had  in  the  cafe  preceding :  befides,  this  leafe  was  made 
«/  without  any  confideration,  and  for  rio  other  purpofe,  Imttode- 
«  feat  the  rifing  of  the  ufe  to  the  wife.     And  if  it  fliould  be  good 
«  in  poflcflBon,  being  for  1000  years,  and  no  rent  refenedopoB 
•«  it,  it  would  defeat  the  whole  fettlement ;  and  thcrefbfc  it  ii 
•<  more  reafonable  to  conftrue  fuch  leafe  to  arife  out  of  tbciefff* 
*«  fion  which  the  covenantor  had»  and  might  lawfully  chaigei  tta« 
w  to  allow  it  good  againft  the  wife  who  came  in  upon  fo  w^ 
*^  a  confideration  as  marriage.    But.  if  fuch  leafe  had  been  o^^ 


SiemafnDet  atiD  Beberiion.  775 

•  for  money,  or,  if  a  rent  had  been  referved  upon  it,  ttcn  though 

*  the  Icflfor  Kad  not  any  eftatc  for  his  own  life,  yet  fuch  leaft  had 
^  been  good  agalnfl:  the  fcttlcment ;  becaufe,  though  it  was  made 
"  in  confideration  of  marriage,  yet  ndt  being  with  any  woman  in 

particalar,    nor    in  confideration  of  any  piania^e  portion,  it  Co^v 
*«  would  be  fraudulent  and  voluntary,  as  to  any  fiAfcquent  pur-  Swuw'icaft, 
•*  chafer  for  a  more  valuable  confideration,  as  money  or  rent  is. 

«*  ji.  gives  lands  to  the  ufe  of  5,  for  life,  remainder  to  his  eldelt  aRpu.  Abr, 
**  fon  in  tail,    remainder  to  the  right  heirs  of  B.f  and  before  the  794-  (s)* 
**  birth  of  any  fon,  B.  makes  a  Icafe  for  years,  and  then  a  fon  is 
••  bom :  he  ihall  avoid  this  Icafc  after  the  death  of  -B.,  for  the 
••  freehold   not  being  altered,  fo  that  the  contingent  remainder 
"  may  well  take  plate,  this  leafe  for  years  fhall  not  affc£l  it,  but 
^  (hall  be  conitrued  to  arife  put  of  the  ellates  which  B.  had,  and 
•*  might  lawfully  charge,  and  Ihall  be  fubjeft  as  they  would  have 
•*  been,  to  open  and  let  in  the  remainder,  when  it  happens.    But> 
•*  if  fuch  leafe  had  been  made  for  a  valuable  confideration  of  mq* 
**  ncy  or  rent,  then  it  would  come  within  the  rules  before  men- 
**  tioned,  as  I  conceive. 

^*  A.  fetfed  in  fee,  levies  a  line  to  the  ufe  of  himfelf  for  life,  Oro.  EUc. 

'*  remainder  to  the  ufe  of  fuch  woman  as  he  (hould  after  marry,  Jj^- 

••  and  (liould  furvive  him ;  remainder  to  B.  in  tail :  then  A,  mar-  wdb  It* 

**  Ties  C,  and  after,  by  fine,  reciting  that  he  was  tenant  for  life,  Fentosu 

**  remainder  to  faid  C.  for  life,  he  and  C.  grant  the  faid  lands  to  a 

*•  ftrahger  for  40  years,  if  he  and  his  wife,  or  either  of  them, 

^*  (hould  fo  long  live:  A.  dies;  and  if  C,  was  barred  was  the  Po^5« 

•*  queftion  ?   And  per  iotam  cur.  (he  was   barred  by  eftoppel. 

^«  Yet  they  agreed,  that  if  a  leafe  be  made  to  one  for  life,  xc- 

*^  mainder  to  the  right  heirs  of  J.$.  who  is  living,  and  after  his 

**  eldeft  fon  grants  or  levies  a  fine  of  fuch  remainder,  yet,  after 

^  the  death  of  7.  8.  he  ihall  enter,  becaufe  he  had  nothing  in.him 

^*  at  the  time  of  the  grant  or  fine,  and  therefore  fuch  grant  or  fine 

•*  were  merely  void.  And  there,  twojudgesagainft  two,  held,  that 

**  the  fine  had  extingui(hed  this  future  ufe  by  way  of  prevention. 

^<  But  a  quare  is  made  of  it,  becaufe  it  was  but  a  ^ant  by  tenant 

*^  for  life,  which  ends  with  his  death.    This  is  me  cafe,  as  it  is 

**  reported  by  Moore.     But  in  Croke^  the  cafe  is  reported  to  be, 

**  that  after  fuch  fettlement  the  hufband  and  wife  levied  a  fine  to 

*«  a  ftranger  in  fee,  who  granted  and  rendered  the  land  to  the 

•*  hufband  for  life,  remainder  to  the  defendant  for  60  years,  re- 

«*  mainder  to  the  right  heirs  of  the  hufband ;  and  that  the  huf- 

«*  band  died,  and  5.,  who  had  the  remainder  in  uil  by  the  firft  fet- 

**  tlcment,  entered  and  let  to  the  defendant  j  and  that  after  C. 

^*  tnarried  again,  and  fhe  and  her  hufband  let  to  the  plaintiff}  and 

**  upon  fpecial  verdi£l  found,  it  was  adjudged  for  the  plaintifi^. 

•••  Which  proves,  that  the  wife  was  not  bound  even  by  efloppelj 

♦*  for  then  it  could  never  have  been  adjudged  for  her  leflee  the 

•**  plaintiff;  and  that  the  joining  of  the  wife  in  the  fine  fignificd 

**  nothing.    But,  then,  as  it  feems,  this  muft  prove  too,  that  the 

*'  fine  was  not  levied  in  fee  as  it  is  reported  5  for  then  clearly  the 

«  contingent  remainder  to  the  wife  would  have  been  deftroycd ; 
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by  foch  fine  the  eftate  for  life  of  the  hnfhaiid  was  ife- 
and  an  entry  ^ren  to  him  in  the  icouinder  ixx  the 
JMiifiiuit^  before  the  contingent  remainder  ooold  take  place; 
aidthaiyby  all  the  cafes  before  mentibned^  it  appears  to  be  for 
OCT  dcCboyed.  And  dierefore  taking  it  to  be  only  a  grant  by 
fiae  fior  3rcars»  and  not  for  any  valnable  confideradon,  then  k 
<&eacc=inci  by  the  death  of  the  tenant  for  life  who  granted  it; 
aratf  dbaagh  it  had  been  for  a  TaloaUe  confideration,  then  it  de- 
sssafidbjthedcathof  the  tenant  for  life  who  granted  it.  And 
'-nAg^f^  ^i^.nmnig  it  had  been  for  a  valuable  confideration,  yet  I 
tfc  how  it  coajd  hare  continnrd  longer  than  his  life,  or 

nie;  for  fofh  leafe  by  ctflyj  qmvfe  m, 
a  Icafc  by  fcofiees  to  ufes  at  common  law« 
XT  cvnazoor  fio  Sasd  finfed  to  ufes ;  for  there,  in  boA 
-oe^  tacss  tSe&  oat  of  the  eftate  which  (hall  fenre  and 
d  sLcicfotc  Ihall  bind  or  not  bind  as  it  haf^ 
s  2c  iiiA  fzr  a  Talnafale  confideration,  or  voluntarily,  as 
tt  ^Mg^i^  Bene  Bflt,  where  fnch  leafe  is  made  by  cefiuj  qm 
**  i^  :£  Mrlnnt,  tis  okes  its  cflfe&  out  of  his  eftate  only,  aad 

lUBtAuue  no  longer  than  that  does  \  and 
£:cc£ioU  is  not  deftroyed,  the  contingent  le- 
T^i^  nothing  being  done  to  difturb  or  dif- 
15  ZCTT-    ^^i-ert  therefore  of  this  cafe. 
*  J^   _i«L  i-Aim  ogoa  proper  confiderations  to  ftand  feifed  or 
X  KiEmsit  ni  £ee  to  the  ufe  of  himfelf  for  life,  and  after 
of  JL  his  wife  for  life,  for  her  jointure,  with- 
zfber  to  the  right  heirs  of  ^.j  provided,  that  if  the 
MX  J.  ii:linr»  3^  dot  then  the  ufe  to  the  right  heirs  of  A» 
ffcit*  jsicu  vsi  SBt  chen  A^  and  his  heirs,  or  the  feofiees,  l^c* 
an  ul  xiaess  Joil  iand  feifed  to  the  ufe  of  B.  and  her  heirk 
Htenmtis,  «/.  makes  a  kafe  for  loo  years,  to  begin  after  the 
1  J^  rendering  \zL  rent,  and  dies.    The  heir  diftorfas 
die  condition ;  yet  by  the  two  chief  juftices  it 
.:c:c«  :^  the  futore  ufe  to  B.  in  fee  was  checked  by  this 
*»K*,  2oti^  Jie  leafe  was  but  an  interejje  termini  till  jS.'s  death. 
icM  ytmt  furgere  tempore  mortis  B.,  by  reafon  of  the 
cr   cars,  it  is  dejlrcjedfor  ever*     Byt  qu^re  of  this  cafe, 
«^  -^r  ^  n;:  ^^i«7  cafes  preceding,  it  appears,  that  at  moft,  fuch 
•*.  u.:*^:.  o^"^  A*'»  arc  only  bound  by  the  leafp  for  years,  and  not 
-*    >^   i  Jxr»  except  where  they  are  made  for  a  valuable  con- 
•»  .^<»i.r;r:.     2ttt  here,  the  reafon  given  why  this  coi^tingent  li- 
•*  'J.  :^-,-t  x^  rw  wife  is  deftroyed  by  making  fuch  leafe  for  year% 
^  3.  ::<    jjntf  t!ut  is  given  where  contingent  remainders  are  de- 
^  c-\*^->.  >r  3r.il:ng  a  fcoffinent  in  fee,  whereas  the  reafons  and 
*  ,>'^'ii.-.-.->  .^  :^  cc«  and  the  other  arc  very  difierent.     Ida 
^    i^r  -  rt  -:  s^  cii.  Nctc — Croke  cites  the  refolution  of  this  cafe, 
-*  x"**  -  >^  -^  -^liica  rfjoeof  feems  to  be,  becaufe  the  ufe  limited 
•^  V  -.x  ■••;-•-  i«^-^  "^  ^  ancient  reverfion,  and  no  new  eftate, 
•*  41V.  tr^'5  ^^<^  ccclvi  cot  be  a  condition  annexed  thereto.    But 
^   .  .>  ^rms^  TC  ^v^rtiion  J  for  an  executory  ufe  may  as  wcB 
^  X  i.  •  -VI  4;  1:-^:  «£«ii  a  conditipn  precedent  as  an  executoiy 

«•  dcvifi^ 
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**  devife,  and  then  the  ftatute  carries  the  pofTeflion  after  it ;  and 
**  'why  it  may  be  created  by  original  limitation,  and  not  out  of  the 
^  Tcverfioni  af^er  other  eilates,  will  be  difficult  to  reconcile,  fincc 
**  the  reverfion  is  as  much  the  owner's,  as  fucb,  as  the  poffeffion 
«c  ^nras  before  any  limitation  at  all  made ;  becaufe  the  firft  had  a 
^^  fee,  though  it  was  bat  a  bafe  and  determinable  fee.  But  yet  in 
^'  a  will,  fuch  limitation  has  fometimes  been  held  to  be  good,  not 
*<  as  a  dtre£l  remainder,  but  as  an  executory  devife.  But  this  is 
**  not  law,  becaufe  it  is  the  affedation  of  a  perpetuity,'  (ince  fuch 
*<  contingencies  cannot  fall  till  after  the  entail  is  fpent,  which  is 
*^  too  diftant  to  expert. 

*<  So,  a  gift  at  common  law,  before  the  ftatute  of  Wejlm,  2.  to  Plow.  235. 
'<  one,  and  the  heirs  of  hts  body,  and  if  he  died  without  heirs  of  ^V^'^' 
^*  his  body,  to  go  over  to  another,  this  was  a  void  remainder,  be-  210(^336, 
^^  caufe  the  firft  donee  had  a  conditional  fee,  which,  after  iiTue,  Vaiijh.36. 
*<  he  may  difpofe  of  for  ever,  and  bar  the  donor  of  his  poffibility 
<*  of  reverter ;  and  therefore  fuch  poffibility  could  not  be  good  as 
«<  a  remainder,  nor  did  any  formedon  in  remainder  lie  at  common 
^<  law,    when  all  Inheritances  were  fees  abfolute,  or  condi- 
*•  tional. 

*'  So,  where  one  devifed  lands  in  London  to  the  prior  and  con-  l>]rer,33.at 
<<  ventoi B.  ita  quad  reddant  annuatim  decano  et capHulo  San^i Pauli  ^l"' 
^*   14  marks,  and  if  they  fail  of  payment,  that  their  eftate  (hall  swinb!  12^ 
*<  ceafe  %  and  that  the  faid  dean  and  chapter  and  their  fucceflbrs  i  Brook. 
*«  fliall  have  it:  it  was  held  by  Baldwin  and  Fitzhirbert^  the  eont^*'* 
<<  greateft  lawyers  of  the  age,  as  my  Lord  Vaughan  fays,  that  this  Vgu^h.a77« 
<<  remainder  was  void;  becaufe  the  firft  devife  carrying  afee,nQ- 
^<  thing  remained  after  to  be  difpofed  of;  and  executory  devifes, 
^*  after  a  fee-fimple,  were  in  former  !iges  unknown,  which  is  the 
<<  reafon  that  chis  cafe  is  denied  by  fome  to  be  law.     And  it  was 
^<  held,  that,  for  the  condition  broken,  the  heir  of  the  devifor 
^^  (bould  enter  ;  of  which  more  hereafter. 

<*  But  this  rule,  that  a  fee  cannot  be  limited  after  a  fee,  hath  3  Chan. 
^*  been  long  fince  exploded,  in  cafe  of  devifes,  and  of  ufes,  where  ^'■^**»  '9- 
««  the  firft  eftate,  though  in  fee,  is  limited  to  determine  upon  a  ^g,  ^*'  ^  ' 
<*  contingCQjcy  that  may  happen  within  the  compafs  of  a  life  or 
<'  lives  in  being,  or  fome  reasonable  time  after.     And  the  reafon 
<'  of  giving  way  to  it  at  firft  feems  to  have  been,  to  let  men  into  a 
<*  means  of  providing  for  the  feveral  branches  and  exigencies  of 
*^  their  own  family. 

*<  The  firft  cafe  we  meet  with  to  this  purpofe,  is  this.     In  debt  *  Leon.  tt. 
*^  againft  A.  as  fon  and  heir  of  A,  he  pleads  riens  per  defcenty  but  },^^  ^*' 
<<  of  the  third  part  of  the  manor  of  jD.  the  plaintiff  replies,  that  Dyer,  124. 
<'  he  had  the  whgle  manor  of  JD.  by  defcent ;  and  upon  iffiie  it  ^^y'^  *- 
^*  was  found,  that  the  faid  manor  was  held  by  knight's  fervice,  tii,"  j<J^'** 
'^  and  that  B.  father  of  the  defendant,  by  his  will  in  writing  de-  2  Roll.  Abr« 
f  <  vifed  it  to  his  wife,  till  the  defendant  his  fon  (hould  come  to  the  |^^*  d)- 
**  age  of  24  years,  and  when  he  came  to  the  faid  age  of  24  years,  2  Mod.  291 
<<  that  he  (hould  have  the  whole  to  him  and  his  heirs  for>  ever,  his  \yuc  Scvtt 
<*  wife  having  a  third  part  thereof  during  her  life  s  and  if  her  faid  ^  ^^'^^ 
i^  fon  ihottld  die  before  the  age  of  24  years  without  iffiie,  then  the  ^^^^^J  ^g^. 
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ft^eof^t  <<  whole  (hould  be  to  the  wife  for  life ;  and  after  her  deatb 

**h*th»'t     *'  ^°  *^'^'  remainder  to  the  right  heirs  of  the  devifor.     Il 

ILi'be  fup.    '*  found  that  the  wife  was  dead,  and  that  the  fon  had  attained] 

ported  either  «  age  of  24  years ;  and  it  was  adjudged  that  he  had  the  fee  If 

*»y^j°^P^*^   <«  defcent,  and  fo  affets  5  for  the  entail  with  the  remaiiBdefs 

(ity.j  *'  not  being  to  arife  to  A.  unlefs  he  died  before  24;  and  fotfal 

<<  part  of  the  devife  being  become  void  by  his  attaining  24^  tbaft 

<<  reded  wholly  upon  the  firft  part,  which  being  a  devife  to  Vk 

<<  fon  and  heir  apparent  in  fee»  is  void,  and  he  ihall  take  by 

**  notwithftanding  fuch  devife.     And  he  could  not  have 

*<  tail  in  the  interim  till  he  attained  24,  and  then  to  have  the  Sor 

*<  as  a  remainder^  becaufe  the  entail  was  only  to  arife  to  him  upoa 

^<  his  dying  before  24,  as  a  condition  precedent ;  fo  that  neidier 

<<  the  tail  nor  the  fee  could  veft  in  him  prefently,  by  force  of  tk 

^*  devife ;  but  it  was^  as  if  he  had  left  the  fee  to  defcend  to  haft, 

<^  and  his  heirs,  and  only  faid,  if  my  fon  die  without  iflbe  hcktt 

<<  24,  then  I  give  the  lands  to  my  wife  for  life,  and  after  to  C  il 

*'  tail,  i3^c.  which  is  a  good  executory  devife  upon  the  happemif 

*<  of  the  contingency,  and  the  fee,  in  the  mean  timC)  defceiidsy  ask 

**  would  have  done  if  there  had  been  no  will.     And  whether  by 

**  the  words,  if  his  fon  died  wth&ut  iJTue  before  24,  an  eftace-tal 

*<  (hould  veil  upon  fuch  death,  or,  that  they  fhould  be  only  tk 

'^  terms  and  conditions  upon  which  the  executory  deviie 

*^  take  place,  and  after  no  eftate  at  all,  feems  doubtful  ;  dioog^ 

^'  the  cafe  of  Gardiner  and  Sheldon^  after  mentioned,  feems  to  mak 

*^  for  the  latter :  for,  if  he  died  before  24,  leaving  iflue,  and  HoA 

*^  being  made  the  condition  upon  which  the  remainder  limitel 

<<  after  were  to  arife,  could  be  no  condition  to  veft  an  entail 

<*  himfelf,  becaufe  he  and  his  ifiue,  that  is,  all  who  could  take  tk 

<<  entail,  were  to  be  dead  before  the  entail  could  veft,  and  then  it 

«(  could  not  veft  for  want  of  perfons  to  take  it,  which  would  mak 

Btttvii^#|ji-  ^'  the  devife  idle  and  repugnant  as  to  that  part :  therefore,  thdb 

fra.  «  words  feem  to  make  no  alteration  of  the  eftate  the  law  woidi 

<<  caft  upon  the  fon  by  defcent,  but  to  be  wholly  relatire  to  tk 

<<  limitations  after,  as  the  modus  upon  which  they  were  to  tak 

*^  efied,  and  not  to  controul  the  operation  of  the  law  in  the  metfi 

<<  time,  in  giving  him  the  fee  by  defcent.     And  to  conftnie  Ac 

<<  cafe  otherwife,  would  make  it  wholly  ufelefs  to  the  purpofe  for 

<^  which  it  is  cited  by  my  Lord  Chancellour  Nottingham  in  tk 

<<  Duke  of  NorfolVs  cafe ;  for  there,  either  it  muft  create  an  cntaS 

^^  to  begin  when  all  the  iiTue  who  were  to  enj^y  it  were  dead  \  or, 

*<  it  muft  make  an  entail  at  large  with  the  remainders  over  \  and 

<'  then  there  is  no  great  myftery  in  the  cafe.    The  firft  is  impc^ 

^<  fible,  and  the  latter  it  cannot  be,  becaufe  it  is  confined  to  lis 

*'  dying  before  24 ;  for,  if  he  furvives  that  age,  it  is  not  to  tak 

*'  place. 

Dyer,  330.        «<  One  feifed  of  lands  in  fee  by  his  viKil  in  writing,  devifes  J&nk 

fcRdhAb*'  "  ^^^  ^^  -'^  liis  daughter  and  her  heirs,  and  Whiteacre  to  his 

819.  (3).  '  ''  daughter  B.  and  her  heirs,  and  if  (he  die  before  the  age  of  \i 

Vaugh.a67.  **  vears,  living  A.^  then  A.  fhall  have  Whiteacre  to  her  and  her 

cuche*!       («  ^^^ .  ^^  '^^  ^-^  }^^^^   ^^  ^^^^  living  J9.|  then  J9*  d^  have 

"the 
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the  part  of  A.  to  her  ^nd  her  heirs  \  and  if  both  die,  having  no 
iflue,  then  to  J.  S.  and  his  heirs,  and  dies.  B.  attains  her  age 
of  1 6  years,  and  then  dies  without  iflTue  in  the  life  of  ^.  And  firft, 
it  v^as  held,  by  three  juftices  again  (t  Dyer^  that  the  daughters 
had  an  eftate-tail  upon  the  whole  will,  and  not  a  fee  determin- 
able upon  a  contingency  fubfcquent.  2d,  That  by  the  words, 
if  both  die  without  iffiie^  no  crofs  remainders  in  tail  were  created 
by  implication,  but  that  upon  £.'s  death  without  ifTue  after  i6, 
7.  Si  (hould  have  her  part  prefently,  without  ftaying  till  the 
death  of  A.  without  iflue. 

*^  A  copyholder  in  fee  furrenders  to  the  ufe  of  B.  an  infant  and  Cm.  J«c. 
his  heirs,  and  if  he  dies  or  marries  before  the  age  of  a  i  years,  376. 
then  he  furrenders  to  the  ufe  of  C.  and  his  heirs  ;  this  was  held  ^  rqu.  r^ 
'  a   good  furrender  to  the  ufe  of  C   upon  fuch  contingency,  119.137. 
'  though  B,  had  a  fee  before,  becaufe  the  contingency  was  ^^^'.^ 
'  to  happen  within  the  compafs  of  a  life,  or  upon  the  death  of  2Ro1i.'>u^1 
^  one  then  in  being.     But  it  is  faid  by  RolUy  that  the  furrenderor  791-  794- 
^  died  before  the  contingency  happened,  in  which  cafe  the  ufe  S^"?^°^" 

*  could  not  rife  to  C,  though  it  happened  after ;  becaufe,  upon  Note— Se- 
^  the  happening  of  the  contingency,  as  this  cafe  is,  the  furrender  verai  books 

*  is  to  operate  as  a  new  original  furrender  to  the  ufe  of  C,  and  ^^^^^^  ^^ 
^  this  cannot  be  when  the  perfon  who  (hould  make  it  is  dead  in  ventre 

*  before,  any  more  than  attornment  after  the  death  of  the  grantor  fr  ^re^  and 

*  (hall  avail   the  grantee  of  the  reverfion.     But,  if  he  had  fur-  ^"f"^^**^^ 

'*  rendered  to  the  ufe  of  his  will,  and  then  had,  by  his  will,  devifed  this  convej- 

*  fuch  eftates,  they  would  be  good;  becaufe  the  furrender  was  a^^ccinthe 

*  made  to  fupply  and  fcrve  all  the  contingencies  and  limitations  oTth"want 
'*  of  the  will,  and  the  ufe  in  the  mean  time  veiled  in  the  fur-  of  a  perfon 

*  renderor  and  his  heirs ;  whereas  the  furrender  in  the  other  '"  *>«"«  to 

*  cafe  would,  according  to  the   wording  of   fuch  inftrument,  J^atci"™*' 
'  operate  double  as  to  original  furrenders.     ^are.  [Mr.Fnme 

referring  to 
iin  cafe  of  Sympfon  ▼.  Southern,  in  his  ElTay  on  Remainders,  fays,  that  according  to  Croice  it 
irat  refoUed,  chat  the  furrender  to  the  ufe  of  C.  was  void,  for  that  a  nun  could  not  make  fuch  a 
^tidUiotiai furrender  to  operate  mfuturo.  On  the  other  haod^  Mr.  Feaine  fays,  the  fame  cafe,  as  reported 
iy  RoUe,  it  cited  in  Lete  Cuftumaria  (121.)  as  an  authority,  that  fuch  future  ufcs  are  good,  and  that  a 
Ice  may  be  limited  on  a  fee,  upon  a  contigency,  in  copyhold  efVaics.  And  this,  he  (ays,  the  tafe  in 
|lolle*t  Abridgment  feems  to  leave  undecided,  fiut,  be  adds,  in  Gilbert^s  Tenures  (260,  a6i.^  it  ia 
bid,  that  fuch  a  refolution  feems  not  to  be  grounded  on  fo  good  reafon,  as  the  contrary  refolutmn  in 
Crolu }  for  the  ufe  upon  a  furrender  of  a  copyhold  is  not  like  a  ufe  or  truft  at  common  law :  but  he 
t^ho  is  admitted  upon  a  furrender,  is  admitted  to  the  legal  cuflomary  efiate,  and  is  not  feifcd  to  a  «/^ ; 
AerefDre  afes  upon  furrenders  are,  in  genera),  governed  entirely  by  the  fame  rules,  as  conveyances  at  com- 
mon liw,  In  which  fuch  limitations  were  not  allowable  ;  and  that  upon  this  principle  it  feems  a  fee  up  jn 
I  fee  in  cafe  of  a  furrender  of  copyhold  is  not  good,  any  more  than  in  a  cor^vcyance  at  common  law. 
But  the  above  opinion  of  Gilbert  is,  fays  Mr.  Fearne,  I  think,  excluded  by  decided  cafes ,  for  the  validity 
Bf  conditional  limitations  in  furrenders  of  copyholds,  appears  to  have  been  admitted  in  the  cafe  of  Stocker 
*•  Edwards,  or  Bdwaxdi  v.  Hammond  (2  Show.  398.  and  3  Lev.  13a.  where  the  fame  cafe  feems  to  be 
fomewtiat  differently  reported.  Fearne*sC.  R.  yj%.  4th  edit,  and  vit/e  Welcock  v.  Hammond,  cited 
in  3  Co.  20*  b.  Brian  ▼.  Cawfen,  3  Leon.  1 15*  )•  ^'^  ^c  deci6on  in  the  cafe  of  Sympfon  ▼.  Southern 
nay  be  referred  to  tiie  point  of  the  ha6endtim  after  the  death  of  the  furrenderor  being  void,  taking  that 
IS  the  conditional  future  operation%  which  was  denied  to  the  furrender.  And  in  the  cafe  of  i^aulter  v. 
ComhtU,  Cro.  Ella.  361*  Beamond^  Tuilioet  conceived  the  limitation  of  a  fee  upon  a  fee,  at  good  in 
Jntrepders  of  copyholds,  as  in  ufes  of  land  upon  a  feoflfmeot.  So,  fays  he,  in  the  cafe  of  a  farren- 
ier  of  copyholds,  to  the  intent  the  lord  (hould  admit  .^.,  whom  the  furrenderor  intended  to  marrf » 
After  marriage  \  until  marriage  to  the  ufe  of  himfelf  and  his  heirs,  and  after  nurriage  to  the  ufe  of 
himfelf  and  A.  in  uii ;  the  ighole  courfof  C.  B.  held,  (Bentley  v.  Ddamore,  i  Ficem.  267,  268.  and 
«i^  Calth.  ILeadisgy  31,  32.  for  cbc  £uqc  point  $  and  v'uU  Taylor  s,  Taylor,    1  Atk.  386.)  that  it 
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vas  good  cnoagh  to  limit  a  remainder  open  a  condogent  fee  in  copyholds ;  as  w  cale  of  mortgigeiof 
holda  a  fnrrender  infuturo  it  good,  for  the  freehold  remains  in  the  lord.     ThiM  far  Mr.  Feanr 
Fearne^s  C.  R.  4x6»  4.971 418.— But,  if  we  carefully  ezanaine  the  different  leportAof  the  cafeof  Sf 
y.  Sootherny  and  the  other  authorities  to  which  Mr.  Fearne  refers,  it  will  be  fownd  perhaps  thicikf 
not  fupport  the  pofitlon  they  ate  brought  ti)  eftablifli,  and  that  the  above  do£trine  of  our  author, 
an  his  Tenaref,  remains  unimpeached,  and  muft  be  admitted  to  be  (bund  law.-— >  As  the  cafe  of 
▼.  Southern  is  reported  by  RoUe  (i  Ro.  Rep.  109.  X37. 153.)  Judgment  is  faid  to  hafvebeeo  grwoi 
party  who  claimed  the  ulterior  fee.     But  the  report  is  very  obfcure,  if  not  cootradiAory  iaauay 
The  court  are  there  faid  to  have  been  of  opinion  with  Coke  j  but  Coke's  argamen^  botii  ra  &c 
Bulftrode,  feems  incompatible  with  fuch  ao  opinion.     In  Crake  (Cro.  Ja.  '^76.')  the  jodgmem if 
have  been  given  for  the  party  claiming  under  the  heir  at  law,  and  fo  it  is  iaid  itx  Godbo!t  and  Bi 
(Godb.264..     sBolftr.  172.]*      ^°  Rollers  Abridgment  it  is  firft  noticed  «ith  a  dahitMtmr  (1 
Abr.  791.  Ufes  (P.),  pi.  2«)  ;  and  afterwards,  when  it  is  mentioned  as  adjudged,  it  is  dedstcd,  ifat 
ulterior  fee  never  arofe,  as  the  contingency  did  not  happen  in  the  life  of  the  funendesor.  X/.  794-  (&; 
pi.  S»     In  Lex  Cuflumaria  (no.  ch.  15.)  the  ulterior  limitation  is  faid  to  have  been  good :  bat  tk 
t)M>r  refts  himfdt  on  the  nrft  ftatement  in  2  Rollers  Abridgment  without  inferting  the  Mti^r, 
deed,  he  only  tranflates  from  that  of  RoUe,  and,  with  RoUe,  calls  the  ulterior  fee  a  rtmsl9da'. 
therefore  it  is  only  in  Rollers  Reports  that  the  judgment  of  the  court  is  faid  to  haire  been  gives  ia 
of  the  perfon  claiming  the  ulterior  fee  ;  and  as  Croke^  Godholt^  Buljhvde^  and  even  RoUe  himieif  is 
other  and  better. confidered  work,  declare  that  the  judgment  was  given  againil  him  ;  asad  as  the  si 
cfLtx  Cujhmaria  is  no  authority  himfelf,  but  depends  only  upon  a  potation  from  RoUe,  witbmir 
ticingthe  Juhitafur  inferted  by  that  writer  ;  this  cafe  of  Sympfon  v.  Southern  can  fureiy  not  be  v^ 
Ja  efUMiibing  the  do£hiae  that  a  fee  may  be  limited  upon  a  tee  ia  a  furrender  of  copyholds.-*— T« 
ceed  then  to  an  examination  of  the  detided  cafes  mentioned  by  Mr.  Fearne  as  fupport'ii^  that  do6ria 
In  the  cafe  of  Stocker  v.  Edwards,  as  reported  by  Shower,  a  conJitaooal  limitarion  was  fiud  to  bavebea 
in  a  fnrrender.     But,  if  the  cafe  of  Stocker  v.  Edwards  be  the  fame  with  that  of  Edwards  v.  Haam 
leportad  by  Levins,  and  Mr.  Fearne  feems  to  confider  it  lb,  it  is  indeed  **  fooiewbac  difiiercntly 
hy  the  Utter  writer.     In  Shower,  the  furrender  was  «  to  the  ufe  of  the  fonendesxir  lor  life,  aad 
**  to  the  ufe  of  John  his  youngeft  fon,  and  the  heirs  nf  his  hedff  if  he  attained  the  age  of  18  ye«s} 
«  if  he  died  before  he  attained  that  age  wUhwt  ijfue  tmale,  then  to  bis  right  licsrt.**     Wheress  is 
mimsf  the  limitation  was  «  to  the  ufe  of  the  furrenderor  for  Hie,  aad  afterwards  to  the  uieof  bisc 
'<  fon  and  his  heirs,  if  he  lived  to  the  age  of  21  years :  provided,  and  upon  condition^  that  if  be  died 
«  fore  21,  that  then  it  (hould  remain  to  the  funendaror  and  his  heirs.**     But,  what  putsao  cad  la 
application  of  the  cafe  in  Levim  is,  that  in  that  cafe  the  funender  was  /a  the  ujk  of  a  moUli  tboogb  thtf 
important  circumflance  is  omitted  In  the  tranflation  of  I.e«ins.     The  words  in  the  original  are,  tfatf  d| 
copyholder  furrendered  a  fon  volunt,  et  demfe  si  ufe  luy  m^mefur  vie,  et  mpres  si  srfsfi"  *^^fo*  ^^ 
htyres,  s'il  vivra  si  sge  de%\  snns,  provided,  &c.  as  above.     The  ^e  of  Welcock  v.  Haoinaod, oil 
by  Lord  Coke,  was  alfo  on  a  furrender  to  a  will,  as  was  *he  cafe  of  Brian  Vt  C^fen,  in  Leonard,  aad  iktt 
of  Taylor  v.  Taylor  in  Atkins.     In  the  cafe  of  Paulter  v.  Cornhill,  indeed,  Beamond,  JuAice,coBcd«rf 
a  fee  limited  upon  a  fee  by  a  furrender  to  be  good  enough  ;  for,  faid  he,  it  iball  be  as  a  nfe  Kmited  apoa* 
feofToient,  and  thefs  ufes  fliali  rife  out  of  the  firft  furrender.     But,  as  to  the  point,  whet^iar  a  ieeaBgk 
be  fo  limited  on  a  fee,  it  is  obfervuble,  that  we  are  informed  by  the  reporter,  that  **  the  court  fpabeatf 
*'  much  thereto,  but  willed  to  have  it  fpccially  found.**  The  cafe  of  Bentley  v.  Delamoie»  in  Fhcbi^ 
indeed,  fo  far  as  it  goes,  countenances  the  dodtrine,  that  a  fee  may  be  limited  on  a  fee  by  funender:  ^ 
that  cafe  is  very  loofely  given;  and  it  is  there  faid,  that  <'  a  furrender  in  future  is  good  ;  and  tksiit 
chief**  [here  feems  an  omilfion  in  the  report}  '*  for  the  freehold  remains  in  the  lord."     Nowibeiafc 
dity  of  a  funender  infitturo  has  already  been  denied  by  Mr.  Fearne  blmfelf.-^The  only  authority  «(>«h 
remains  is  the  paHage  referred  to  in  Calthorpe ;  and  that,   to  be  fure,  fupports  Mr.  Feaioe*s  pa&QB^ 
The  words  are  thefj :  «  If  a  copyhold  be  furrendered  to  the  ufe  ofJ.S,  and  his  heirs,  until  be  M 
<<  marry  ^.  f7.,  and  after  the  faid  marriage,  then  to  the  ufe  of  them  two  in  tail  fpecial}  if  afnrih^ 
**  do  marry,  then  is  the  furrender  to  them  in  tail,  and  till  then,  to  him  in  fee.** 

Upon  the  whole,  therefore,  we  find,  that  the  cafe  of  Sympfon  v.  Southern  militates  againft,  latbcrtb* 
fopports  the  doArine,  that  a  (ee  may  be  limited  upon  a  fee  of  copyholds  by  fvMrender ;  that  the  (afiap  ■ 
Lex  Cufturnaria  cannot  be  a  better  authority  than  the  book  it  refts  upon;  and  in  truth,  that  the  erji>ft 
it  gives,  is  not  faithfully  given,  as  it  delivers  that  abfdutely,  which  was  originally  accompanied  ^* 
dubitatnr ;  that  the  cafe  of  Stocker  v  Edwards,  in  Shower,  is  (haken  by  the  report  of  what  Mr.  Feana 
himfelf  confiders  as  the  fame  cafe  in  Lex/imt ;  and  that  the  cafe  in  Levinx  was  on  sjnnresdir  n  the  ^f 
s  wiif',  that  the  cafes  of  Welcock  v.  Hammond,  Brian  v.  Cawfeo,  and  Taylor  v.  Taylor,  Httnoafun^ 
ders  to  will  alfo ;  that  in  the  cafe  of  Paulter  v.  Cornhill,  the  opinion  of  Teamond  was  not  acceded  n|9 
tHe  court,  but  was  itfetf  founded  upon  a  principle  which  has  been  repeatedly  denied,  nimely,  tbttbeo^ 
mit<)tion  fliould  be  confidered  as  a  ufe  llmiud  on  a  feoffment.  1  Brownl.  1 27.  x  P.  Wms.  17-  <  ^ 
Raym.  627.  f  Ves.  257.  That  the  cafe  of  Bentley  v.  Delamorc  is  very  loofely  g'fen,  and  filW  •»* 
ahfurdity ;  that  if  it  afferts  that  a  furrender  in  future  is  gnod,  it  might  eafily  admit  the  oher  pofiuflOi 
that  if  it  is  erroneous  in  the  one  tnftance,  it  has  no  great  claim  to  authority  in  dve  other ;  that  the  do^** 
tfif  refore  refts  on  the  foUrary  paflTa^e  in  Calthorpe  -.  is  it  then  too  much  to  fay,  that  the  main  foiind«i<« 
upon  which  Mr.  Fearne  has  profeffed  to  eftablifh  his  doArine,  fail  him,  and  that  tboefoie,  ootsi^' 
fttmilng  the  great  ruthorlty  of  bit  naq^f,  we  fliall  not  bf  juftified  ip  prcnooiicing  thai  a  fix  SHI  ^^ 
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on  a  fee  bj  a  furreiider  of  copyholds  }  Befidei,  a  furrender  of  copyboldt  it  to  be  eonihroed  as  % 
ronxtnoa  bw  conteyanco— >lf  ^eo,  as  is  uoiverfaliy  tcknowiedgedy  a  fee  canoot  be  limued  on  a  fee  by  a 
»cnaanoa  law  conveyance  \  it  followsy  as  an  ineTitable  confequence,  that  a  fee  cannot  be  Unuted  on  a  fee 
r  aa  farrender ;  for  if  it  may,  then  a  furiender  is  not  to  be  conftrued  as  a  common  law  conieyaace  ; 
bich  it  contrary  to  our  pofition.] 

**  One  having  iflue,  A,  his  only  daughter  and  heir,  by  will  de-  Cn>.  jae. 

^  'vifes  lands  in  JD.  to  her  and  her  hu(band,  and  her  heirs,  upon  ^J' 

^  condition,  that  they  fliould  affure  lands  in  F.  to  his  executors,  2  R^i.  Rep. 

^  atnd  their  heirs  to  perform  his  will;  and,  if  they  failed,  then  218.415. 

<  lie  devifed  the  faid  lands  in  D.  to  his  executors  and  their  heirs,  P^*  33-.** 

*  amd   died.     It  was  adjudged  to  be  no  condition ;  for  that,  by  Puimerton 

*  the  defcent  to  the  daughter,  being  heir,  it  would  be  deftroyed  :  ▼•  Steward, 
«  but  it  was  held  a  limitation,  or  executory  devife,  to  his  executors,  *  ^"rfie***" 

*  in  cafe  the  afiurance  was  not  made;  and  that  they  might,  for  Omecafeby 

*  breach  thereof,  enter  and  fell;   for  though  a  fee  cannot  be  the  name  of 
^«    limited  upon  a  fee  abfolute,  yet  upon  a  fee  determinable  it  p^^Ji^^ 
^*    may ;  and,  in  this  cafe,  it  enures  as  a  new  original  devife  to  Swinb. 

««    take  effedl,  when  the  firft  devifees  failed  to  make  the  afTur-  lo^-  "<>• 
»•   ance. 

•«  One  by  his  will  devifed  lands  to  his  mother  for  life,  and  after  Dyer,  117  a. 
«*  her  death  to  his  brother  in  fee  ;  provided  that,  if  his  wife  (be-  ^n«»rgin. 
.*•  ing  then  enfient)  be  delivered  of  a  fon,  that  then  the  land 
^  ^  fliouId  remain  to  him  in  fee,  and  dies.  The  fon  is  born  ;  and 
«*  it  was  held,  that  the  fee  of  the  brother  fliould  ceafe,  and  veft  in 
^^  the  fon,  by  way  of  executory  devife,  upon  the  happening  of  the 
-«*  contingency. 

**  One  by  his  will  devifes  feveral  rentcharges  or  annuities  out  2Roll.Abf. 
.<*  of  his  lands  to  his  younger  children ;  and  devifes,  that,  if  his  793-  (•)• 
*«  heir  paid  the  faid  annuities  to  his  children,  that  then  he  fliould  ^^^^' 
^  <^  have  the  faid  land  to  him  and  his  heirs ;    and  if  he  failed  of  «  Roll.  Rep. 
'  <^  payment,  then  his  executors  fliould  have  the  lands ;  *and  if  219- 
i  •«  they  failed  to  pay  them,  then  his  children  fliould  have  the  lands  ^^ja7.^' 
'  «'  to  them,  and  the  furvivor  of  them,  and  dies.     The  heir  makes  a  i44!Merme 
;  *<  feoffment  in  fee  of  the  lands,  and  then  the  annuities  were  not  cafe/€rjf^ 
r  «*  'paid.     It  was  adjudged,  the  feoffment  has  not  deftroyed  the  ^  m^Swwx! 
-  ««  contingent  limitations,  but  that  for  non-payment  they  could  veft 
€t  according  to  the  will ;  and  there  a  difference  was  taken  between 
t  **  contingent  remainders,  which  depend  upon  a  direA  limitation, 
^  '^  and  are  to  perfons  unknown,  or  not  in  effe^  and  contingent  ufes, 
•*  or  devifes  to  perfons  in  effe^  and  known,  which  are  to  take  effe£): 
L<  **  upon  a  collateral  condirion  or  contingency ;  for  thefe  cannot  be 
*'  deftroyed  or  given  away  by  feoffment,  as  the  others  may;  but 
^  *•  the  land  is  charged  with  them  into  whofe  hands  foever  it 
5  «'  comes. 

*<  One  devifed  lands  to  his  wife  till  his  fon  came  to  the  age  of  a  Roll.  Rep. 
**  twenty-one  years,  and  then  that  his  faid  fon  fliould  have  the  *97-  »»7- 
«'  lands  to  him  and  his  heirs  ;  and  if  he  died  without  iffuc  before  Bouiton^i* 
<<  his  faid  age,  then  his  daughter  fliould  have  the  faid  lands  to  her  a^ic,  dteJ 
•*  heirs.     This  is  a  good  contingent  or  executory  devife  to  the  ^j^T'***'!*' 
**  daughter,  if  the  contingency  happens;  and,  in  the  mean  time,  chancei.oar 
*•  the  fee  defccnds  to  the  fon  aad  heir,  and  if  he  lives  till  twenty-  t'^c-o-^, 

**  one.  '^^^7^'^- 
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^  one,  though  he  after  die  without  iflue,  or  leaTC  iflbe, 
<*  he  die  before  twenty-one,  yet  the  daughter  is  not  to  Lave 
<*  lands;  becaufe  he  is  to  die  without  iflTue^  and  before 
<<  one,  elfe  the  daughter  cannot  take. 
Swmb.  ix6.       *'  One  having  iflue  thiee  fons,  ^.,  jS.,  and  C,  denies 
<^  lands  to  his  fon  A,,  after  the  death  of  his  wife,  to  him  and 
i^.  If  the    **  heirs  of  his  body  lawfully  begotten,  in  fee-iimple ;  and  if 
wfe  bn  an    cf  n^  in  the  lifetime  of  his  wife,  that  then  his  fon  C.  (hoaU 

by*Au1jn'-    "  ^*S  ^^^*    *"^   ^^^^"     -^^   ^*^^  *^"^»  ^'^^  ^*^^  ^"  ^^  lifetimes 
pUcitbn  >     '*  the  wife.     It  was  adjudged,  that  the  iflue  (hould  have  tbc  1 
rit  ihottid     cc  after  the  death  of  the  wife,  and  not  C,  for  it  is  in  cfifea  a 

clwlriy  *      *'  ^^f^  *^  ^^  '^^^^  ^^^  ^^^^i  remainder  to  A.  in  tail,  remaixuler 
hatb.]         ^  C.  in  fee,  upon  the  contingency  of  A.^s  dying  in  the  life  of 
<*  wife,  and  does  not  abridge  the  eftate-tail  exprefsly  given  to 
<'  by  his  dying  in  the  life  of  the  wife. 
Dycr,354.a.       *<  Cefiui  que  ufe^  12  Ed.  4.,  by  will  devifes  lands  to  ^.  his 
fl.33.         cc  and  his  heirs  for  ever,  provided,  that  if  he  die  without  if 
<<  living  his  executors,  that  the  land   (hould   be   fold   by 
<<  executors,  and  dies ;  then  the  executors  die,  and  after,  the 
<<  vifee  being  dead  likewife,  the  heir  of  his  body  brought  a 
^  medon,  fuppofing  it  to  be  an  entail  \    the  tenant  pleads  me 
<<  pas  i  and,  upon  iflue  joined,  the  court  was  of  opinioii,  that 
<<  was  no  entail,  l^c. :  and  upon  this,  and  fome  of  the  foi 
*<  cafes,  was  the  following  judgment  given. 
Ci«.  J«c«  '*  One  having  iflue  three  fons,  A.^  B,,  and  C,  by  his  w3I  M 

S9^  <«  writing  devifes  lands  to  A,  his  fecond  fon,  and  his  heirs  joj 

sRoU,Vep.  **  ever;  and  if  B.  die  without  iflTue,  living  ^.,  then  jf.  tohai<l 
siS.  iRou!  <<  thofe  lands  to  him  and  his  heirs  for  ever.    B.  enters,  and  {f£ 
f^V^'     **  ^^^  ^  common  recovery  to  the  ufe  of  himfelf  and  his  heiiSi 
f?(»).^^*     *'  ^^^  Acn  devifes  thofe  lands  to  the  plaintiff  and  his  heirs,  aoi 
mRoU.Re^  «  dies  without  ifllie,  living  A.      It  was  adjudged,  firft,  thaiJ!^ 
vlratksTft.  **  ^^**  *  fcc-fimplc  by  the  devife  to  him  and  his  heirs  for  ever} 
Mtev.        **  and  that  the  other  words  did  not  fo  correal  or  qualify  it,  as  tt 
Biwnu        cc  make  it  an  eftate-tail,  not  being,  if  be  die  vntboui  ijfue  generA 
sJdab!  114!  **  ^^^  upon  the  contingency  of  his  dying  without  ifliie,  Imog  J^ 
sLcoa.111!  **  fo  that  if  he  furvtved  A.^  or*  died  in  the  life  of  ^.,  ]eavifl| 
^*  iflTue,  A.  was  to  have  nothing :  and  this  being  a  contingency  to 
^  happen  within  the  compafs  of  lives  then  in  being,  though  Ac 
<<  firft  devife  was  a  fee,  yet  the  limitation  over,  upon  fuch  con- 
**  tingency,  was  good,  and  not  within  the  danger  of  a  perpetuity  t 
^  for  the  limitation  to  A.  is  not  a  remainder  diredly,  which  caih 
**  not  be  after  a  fee,  but  it  takes  efie£t  by  executory  devife,  aad 
^  upon  determination  of  the  firft  eftate,  by  the  happening  of  tk 
*^  contingency,  carries  over  the  land  to  the  other.     Secondlyi  it 
^  was  adjudg<»l,  that  this,  being  a  mere  collateral  poiEbiitty,  was 
^  not  bound  by  the  recovery,  nnlefs  he  to  whom  it  was  limited 
**  had  been  party  by  way  of  voocher ;  for  it  had  no  exiftcnce  at 
**  all,  when  the  recovery  vras  fufiered,  and  therefore  the  recoo- 
**  pence  in  value  could  not  extend  to  it,  any  more  than  to  a  iv* 

^  maindcr  limited  to  the  right  heirs  of  J^.  S»  who  is  thenlirisigi 

•^  for 
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^^  for  though  that  remainder  be  carved  out  of  the  eltate  of  the 

*^  donor  or  lefibr,  yet  it  cannot  then  veft  for  want  of  a  perfon 

*^  capable  to  take  it :  or^  it  is  rather  to  be  refembled  to  an  eftate 

*^  to  ^.  and  his  heirs»  fo  long  as  B.  hath  heirs  of  his  body,  in 

«*  vhich  cafe  a  recovery  fuffercd  by  A.  (hall  not  bar  the  pofiibi- 

*^  llty  of  the  teverter  to  the  donor,  it  not  having  any  real  exiftence 

^*   as  a  reverfion  or  a  remainder,  but  only  as  a  mere  poff^ility; 

M^  and  therefore,  whoever  comes  into  the  land,  takes  it  fubje£l  to 

^^  fuch  poflibility,  which,  like  an  infection,  fticks  to  it,  and  can 

*^  no  ways  be  drawn  out  without  the  concurrence  of  him  who  is 

<<  to  have  the  benefit  thereof.      And  the  reafon  why  a  recovery 

<<  will  not  bar  thefe  contingent  interefts  is,  becaufe  the  recovery 

«<  will  not  bar  any  pexfons  but  fuch  as  are  in  being  to  make  de- 

**  fence,  becaufe  fuch  perfons  are  prefumed  to  call  in  the  war* 

<<  ranty,  and  to  receive  a  recompence  from  the  warrantor.  ' 

^^  So,  where  a  man  devifed  toji,  for  life,  remainder  to  B.  and  his  Dyer,  4.  la 
**  heirs,  and  if  JB.die  without  heirs,  then  to^.  and  his  heirs;  it  is  faid  maif  U. 
<<  to  be  ruled  by  Fletning^  ChJ.  that  if  JS,  die  without  heirs,  A.  (hall 
<<  have  the  land.     But  this  cafe  feems  to  be  no  law,  and  is  contra- 
*^  di£led  by  another  cafe  which  was  ftronger,  and  yet  adjudged 
<<  otherwife,  where  one  devifed  lands  to  /f.  and  his  heirs,  and  if  he 
«  died  before  21  yeara  of  age,  then  he  devifed  the  faid  lands  to  B* 
^<  and  died.     A»  entered,  and  hath  ifiue  a  daughter,  and  died  be- 
**  fore  twenty-one.    It  was  adjudged,  that  the  daughter  (hould 
^*  have  the  land.    So,  where  one  limited  an  eftate  to  a  man 
^<  and  his  heirs,  and  if  he  died  without  heirs  in  the  life  of  J,  &, 
<*  then  to  J.  Z).  and  his  heirs ;    this  was  held  a  void  limitation,  3  Chaa.Cai: 
<*  though  it  was  brought  within  the  compafs  of  a  life  in  being :  ^^* 
<*  and  that  the  lord  (hould  have  it  by  efcheat,  per  Norths  Ch.  J«; 
^*  for  in  this  laft  cafe  it  was  a  dire^  limitation  after  a  fee,  and 
^f  was  not  to  abridge  the  fee  at  all>  but  only  a  proviGoi^  that  if 
<<  the  fee  were,  out  in  fuch  a  time,  another  (hould  have  the 
^*  land,  which  would  elude  the  ftatute  of  quia  emptoresy  &c.  and 
^*  defeat  the  lords  paramount  of  their  feignories,  and  fo  for  the 
<<  firft  cafe,  which  is  a  diredi  perpetuity.    But  for  the  fecond 
<'  cafe,  it  feems  now  to  be  law,  and  is  within  the  reafon  of  other 
^<  cafes,  where  fuch  executory  limitations  in  wills  have  been  al- 
<<  lowed  good :  therefore,  where  one  devifed  lands  to  his  wife  for 
<^  life,  remainder  to  his  fon  and  his  heirs  \  and  if  he  died  before 
<*  his  age  of  twenty-one  years,  then  to  remain  to  J^  S.  in  fee  5  Cio.  EUz. 
**  the  fon  entered,  levied  a  fine,  and  died  before  twehty-one;  it  JJ^,^^ 
<<  was  adjudged,  that  J.  S.  (hould  have  the  land;  becaufe,  fay  snowbal!, 
<*  the  books,  it  was  a  plain  limitation. 

<<  But,  where  one  devifed  lands  to  his  fon  and  heir,  and  if  he  1 SM.  148. 
•<  died  before  his  age  of  twenty-one  years  and  without  iffue  of  his  c^ij^fonV' 
'*  body  then  living,  then  to  remain  over ;  he  furvivcd  twenty-one  Wright. 
^'  years,  and  then  fold  the  land,  and  died  ;  it  was  adjudged  a  good  Cro.  jac. 
«*  fale,  becaufe  he  had  the  fee  prefently ;  for  the  eftate-tail  was  ^}\  J f*^ 
*<  limited  to  commence  upon  a  contingency  fubfequent,  which  dtd  pas,295l 
<<  not  happen. 

"  One 
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SraUer.  «<  One  having  ifiue  four  fons,  ilevifes  lands  to  ^.  (one  of 

CroTEUf .     "  *°*  ^**  ^^^^*  *^^  ^^^"^  *  *"^  *^  ^^  *^^'  within  the  age  of 
^5*      *     ''  one  jears,  or  without  ifiuei  that  then  the  land  (hall  be 
Mo9ic,422.  «  divided  between  his  three  other  Tons :  B.  hath  ifiiie,  the 
nme  of  ^  "  ^^  ^'»  *"^  ^^^*  Within  agc ;  the  three  fons  enter,  and  let 
So-ivUi  T.       *^  the  plaintiff.     It  was  adjudged  ^r  Utam  curiam^  that  tbis 
Carrct.        (c  maitider,  upon  the  contingency  of  his  dying  before  the  ^ 
tatofon^*     "  twenty-one  years,  was  utterly  void,  having  before  given  Um 
3  Ack.  1*94.  **  fee-fimple ;  and  then  it  is,  as  if  the  limitation  were  fingky  ^ 
sx.  cited.]  <«  if  he  died  without  iffue,  which  explains  the  former 

'<  to  him  and  his  heirs,  and  (hews  what  heirs  the  teftator  maa^ 

*^  and  fo  makes  it  an  entaiL     And  two  jufUces  held,  tfaattiftk 

^  remainder  might  begin   upon   the  firft  limitation,  yet,  kf 

<<  the  words  and  intent  of  the  devifor,  this  cannot  begin  till  Al 

**  other  part  of  the  limitation  be  alfo  performed,  tins,  that  he  St 

^  without  ifiiie ;  and  that  or  (hall  be  taken  for  and:  for  the  vonb 

*'  being  if  he  died  without  ijjiie^  or  died  within  age^  ibem^  &c.    llii 

<<  word  then  (hews  the  beginning  of  the  remainder,  vn.  tlutk 

*<  (hall  be,  when  he  dies  without  ifTue,  and  not  before  ;  and  b  d 

<*  one,  whether  it  be  taken  as  a  copulative  or  a  disjonAive.  Brt 

*'  this  cafe  feems  not  law  now ;  for  by  the  other  cafes  it  appeffli 

<<  that  in  cafe  of  a  will  fuch  limitation,  even  upon  the  firft  part,  il 

iRolLRe^  «(  good  by  way  of  executory  devife.     And  there  is  a  cafe  dtedis 

"oanSr   **  ^oUe  which  feems  to  be  the  fame  cafe,  and  is  reported  oolf 

Palm.  136.    '*  upon  the  flrft  part  of  the  disjun&ive ;  and  adjudged  good,  not 

Swinb.  116.  *t  j^3  ^  condition,  but  as  an  executory  devife.   And  as  to  tbcothtf 

<*  part  of  the  disjun£tive,  it  is  not  taken  notice  of,  becaufe  on  the 

<*  making  an  entail,  there  could  be  no  queftion  of  the  remaindflv 

a  T(on.Rep.  «  And  another  cafe  of  one  Oclie,  9  Eiiz,  is  there  cited,  iridic 

ftio.  €1  2  1J1211  devifed  lands  to  his  grandchild  and  his  heirs,  with  a 

**  provi{b,  that  if  he  died  before  payment  of  fuch  a  fum,  or  be* 

**  fore  he  came  to  the  age  of  thirty  years,  that  then  another  flioiiU 

*'  have  the  lands ;  and  adjudged,  that  upon  the  happening  of  the 

<*  contingency,  the  other  (hould  have  the  land. 

T  RolL  Abr.      «  One  having  iflue  two  fons,  B.  and  C,  by  divers  venten,  ^ 

hV  bu    ¥•  **  ^*''^*  Blaclacre  to  B.  and  his  heirs,  and  Whiteacre  to  C  ani , 

CockicU.  *   *^  his  heirs,  provided  that  if  either  of  his  faid  fons  die  before 

Hardr.  1 50,  <c  marriage,  or  twenty-one,  and  without  iflue^then  he  gives  his  W 

%  ^ut%^   *'  lands,  fo  given,  to  fuch  fon  who  (hall  fo  die  before  marriagCf  or 

cJtijtgtmt     *^  before  twenty*one,  and  without  iffue,  to  fuch  of  his  £ud  t«o 

KmaiMdtr.    «  fons  as  (hall  furvive  the  other,  and  dies ;  B.  marries,  and  bath 

Siu^nf       «(  1^^^  ^  daughter,  and  dies;  and  after  C  attains  his  (uQ  age, 

*^  and  dies,  without  iflue,  before  marriage.  In  this  cafe  it  was  ad* 

«<  judged,  that  B.  and  C.  had  no  eftate-tail,  but  a  fee  dctenaifi* 

^<  able  upon  the  contingency  of  death  before  maniage  at  aiif 

^'  time,  or  after  marriage,  and  before  twenty-one,  and  widKHit 

*<  iflue;  fo  that  if  they  were  married  under  age,  or  attained  (al 

Wt  the       **  age,  though  not  married,  or  had  liFue  upon  marriage  at  uj 

<^  <*  time,  the  limitation  over  was  not  to  take  pfaice,  and  then  t« 

*<  the  furvivor  for  life  only. 
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^   One  makes  a  feoflFmcnt  in  fee  to  the  ufe  of  himrdf  and  his  xRoiLR^. 
Iftcirs^   and  when  J.  S.  pays  fuch  a  fum  of  money,  then  to  the  '37* 
ale  of  him  and  his  heirs }  or,  when  he  marries  fuch  a  woman,  ^ady  Ro^^* 
or,  ^Rrken  he  comes  to  full  age,  then  to  the  ufe  of  him'in  fee.  feU'inft. 
IThis  yKT^s   adjudged  a  good  remainder  in  fee  upon  the  happen- 
ing of  the  contingency,  though  in  the  mean  time  the  feoffor 
had  the  ixrhole  fee  fimple  in  him ;  or  rather,  this  takes  effe£t 
by  ^way   of  fpringing  ufe,  as  appears  in  the  cafe^of  XA»jm/  and 
Carew  hereafter  mentioned. 

<*  One  devifed  lands  to  his  eldeft  fon  in  tail,  remainder  to  his  Mo«pl.2of« 

youngeft  fon  in  tail,  remainder  to  his  daughter  in  tail,  and  if 

they  all  died  without  iflue,  that  the  land  fliould  be  fold  by  his 

executors.     The  eldeft  died  without  iflue  s  then  the  youngeft 

entered^  and  fufiered  a  common  recovery,  and  died  without  iflue; 

and  the  daughter  likewife  died  without  iflue.     It  was  held  clear- 

*  ly,  that  the  executors  were  barred,  and  could  not  make  fale  ac- 

'  cording  to  the  will ;  for  this  was  only  a  plain  limitation  or  power 

^  to  them  tp  fell  after  the  former  eftates  tail  fpent,  and  no  con* 

^  dngency  or  executory  devife ;  and  therefore  was  fubjeA  to  be 

(  barred  as  other  remainders  ezpeftant  upon  eftates  tail  are. 

*^  One  devifed  lands  to  j1.  for  life,  and  if  he  died  without  iflue,  9  H.  6. 74; 
(  then  B.  (hould  have  the  lands.     In  this  cafe,  ^.  hath  but  an  ^^o^^- 
«  eftate  for   life  by  exprcfs  words,  and  therefore  (hall  have  no  p2n*ilL 
<  gTMter  eftate  by  implication  againft  the  exprefs  words  $  but 
^  thofe  words,  if  he  die  without  ijfue,  are  only  a  condition,  upon 
^  the  happening  or  noc  happening  whereof  the  remainder  to  B.  is 
'•  to  veft  or  not  veft  5  and,  being  ufed  only  for  that  purpofe,  feem 
**  to  be  confined  to  his  having  no  iflue  at  the  time  of  his  death  | 
'<  apd  then  in  the  mean  time  the  fee  defcends  to  the  heir  at  law. 

<<  So,  where  one  devifed  lands  to  his  brother  J9,,and  if  he  died.  Mo.  pi.  939. 
•*  having  no  fon,  that  the  land  (hould  remain  to  C,  for  life ;  qnd  Mii.inder  v. 
«  if  he  died  without  iflue,  having  no  fon,  that  it  (hould  remain  sJJbbfTxa, 
^'  to  the  right  heirs  of  the  devifor  :  by  this  will,  B.  hath  an  eftate-  113. 
"  tail,  and  C.  only  for  life,  or  at  moft  but  to  him  and  the  heirs  « ^U-Abr. 
**  female  of  his  body.     And  the  words,  having  nojbn^  are  a  kind  A^iJoi^a]!, 
**  of  condition   precedent,  upon  the  f ulfiDing '  or  failing  whereof 
^*  the  remainder  limited  to  his  own  right  heirs  is  to  take  efieffc  by 
'*  the  will;   for,  if  he  had  a  fon,  he  cannot  die  without  iflTue; 
^*  and  therefore  it  muft  be  intended  fuch  iffue  as  he  may  die  with- 
**  out,  though  he  hath  a  fon,  vizi  ilTue  female ;  and  if  the  words, 
^  having  no  fon y  make  the  contingency,  the  other  words,  if  he  die 
*^  vMhout  iffuej  may  well  create  an  entail  female;  fince  there  is 
^  no  devife  exprefsly  for  life,  as  in  the  other  cafe,  but  only  by  jI^oD.Abr- 
»*  conftruffcion  of  law.     And  if  the  words,  die  ivithout  ijjue^  be  -xl^t^^' 
^'  not  fo  conftrued,  theyare  ufelefs  and  idle.     But  one  book  fays,  jaairo  raid 
•*  that  die  fon  hath  an  eftate  tail  to  the  heirs  male  of  his  body.  {?  Wo««'« 
^  But  yiirrr  ef  this.  ^"^^ 

**  Copyhold  land  is  furrendered  to  the  ufe  of  A.  and  ^•,  and  Cxo.  Cac. 
•?  of  the  longer  liver  of  them,  and  for  want  of  iflTue  of  A  of  his  366. 
•*  body  lawfully  begotten,  to  remain  to  C;  adjudged,  that  A  had  83^!'"'7^.^' 
^  but  an  eftau  for  life  by  the  words  of  the  fuxrendery  and  then  Va«i|i».»(x. 
y^uV.  3E  •  «hc 
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Remainnec  anti  Betiecfton. 

*'  he  (hall  not  have  a  greater  eftate  by  impHcation  in  a  fttneiMld 
**  or  conveyance,  though  in  a  will  at  would,  perhaps,  be  odic^ 
*«  wife ;  therefore  the  words^  for  luant  ofiffue^  arc  the  con^doi 
*<  upbn  which  the  remainder  to  C  is  to  arife  or  not  arife.  Aod  6 
*'  it  is,  if  a  Icafe  be  made  to  A.  for  life,  and  if  he  die  vidioat 
<'  iiTue,  that  it  (hall  remain  to  B,  &c. 

**  One  devifes  lands  to  his  fon  A.  and  his  heirs,  and  dciiib 
<^  other  lands  to  his  fon  B.  and  his  heirs,  and  that  the  fnnivac 
*<  of  them  (hall  be  heir  to  the  other,  if  either  of  them  die  wkb» 
^^  out  i(rue«  This  makes  an  eftate  tail,  and  not  a  fee  detenmn- 
«<  able  upon  their  refpe£live  deaths  without  ifltie ;  becaofc  fock 
dying  wkhout  iiTue  is  not  confined  to  any  time.  And  thoogk 
it  was  obje£ted  that  thefe  words  are  ufelefs,  becaufe  if  onediei 
without  ifTue,  the  other  would  be  his  heir  of  courfe,  and  diet 
the  fee  given  by  the  firft  words  ihould  ftand,  yet  it  was  ad- 
<^  judged  utfuprof  becaufe  mn  cmjlat^  but  that  he  might  bait 
<'  other  children  who  might  be  heirs  to  them.  Note  \  the  book 
^<  fay9  the  other  children  by  other  venters.  But  qware  of  du^ 
**  for  they  could  not  be  heirs  to  them. 

<<  One  having  a  wife,  a  fon,  and  three  daughters,  devifi»  laodk 
to  the  fon  after  the  death  of  the  wife,  and  if  the  three  dasgb* 
ters  furvive  the  wife,  and  the  fon,  and  his  heirs,  then  to  thea 
for  their  lives.     This  is  a  good  remainder  to  the  daoghtcni 
**  and  the  fon  hath  but  an  eftate  tail ;  for  if  he  (hould  have  1 
'^  fee,  then  the  remainder  would  be  void  and  idle,  for  they  caiK 
^<  not  furvive  him  and  his  heirs,  unlefs  it  be  meant  heirs  of  la 
^  body,  for  they  themfelves  would  be  his  heirs,  and  confequcntiy 
^<  cannot  furvive  themfelves ;  therefore  it  mu(l  be,  fuch  hdn  a 
they  may  furvive,  that  is,  heirs  of  his  body,  which  in  a  wiH 
gives  him  an  eftate  tail  by  implication.     So,  if  a  man  hath  ifloc 
*<*  two  fons,  and  devifes  to  the  youngeft  and  his  heirs,  and  if  ht 
*'  die  without  heirs,  to  the  eldeft  in  fee  }  this  makes  an  eftate  tal 
*^  in  the  youngeft,  becaufe  otherwife  the  remainder  wouki  be 
<'  void,  the  eldeft  being  heir  to  him.     And  the  diverfity  is,  vhen 
**  fuch  remainder  is  limited  to  him  who  will  be  heir,  there,  by 
<<  a  neceifary  implication,  by  the  word  heirs  in  the  firft  part  A 
the  devife  muil  be  meant  heirs  of  h'u  body^  and  where  fuchdeviie 
4S  over  to  a  ftranger,  which  carries  no  fuch  necefiTary  implica- 
tion  in  the  firft  part  of  the  devife,  it  makes  the  remainda  void 
and  again  ft  law. 
'<  If  an  alien  be  made  denizen,  and  lands  be  given  to  him  vsA 
<*  his  heirs,  remainder  over  to  another  ;  or  to  a  baftard  and  hii 
^*  heirs,  with  fuch  remainder  over;  thefe  are  good  remaiadaif 
**  and  the  denizen  or  baftard  have  only  an  eftate  tail  to  them  and 
^'  the  heirs  of  their  body^  becaufe  they  can  have  uo  other  hdn 
*•  inheritable. 
H/l^  One  having  ifllie  two  fons  B.  and  C,  and  two  daughtersi 
^<  devi&s  lands  to  C.  in  fail,  if  he  (houU  live  to  his  age  of  tweatf* 
<<  four  years,  upon  condition  that  he  (houM  pay  100/.  to  his  tvo 
*'  daughters  ;  and  if  C.  died  without  heirs,  then  if  B.  did  not  paf 
the  iaii,  iQoL  that  it  ihould  rennaao  to  his.  daughters  and  tbeir 
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heirs.      And  whether  this  was  a  condition  for  breach  whereof  i5«.  pi.  9<4 
the  heirs  (hould  enti^r,  or  a  limitation,  that  for  non-payment  ^*^'*i 
would  carry  the  lands  to  the  daughters,  was  the  queftion  ? 
And  it  Was  adjudged  a  condition,  and  that  for  breach  thereof 
B.  the  heir  (hould  enter.     But  this  judgment  being  in  C,  B. 
'  was  after  reverfed  in  error  in  B.  if.,  as  appears  in  Ro/Ie,  where 
-  the  cafe   is  put  fomewhat  different ;  for  there,  after  the  de- 
'  vife   to  C   &c*  it  goes  on,  and  if  C.  dies  before  twentyfour^  i  Roll.A^ 
^'(not  faying  without  heirs,  which,  in  this  cafe,  would  give  him  4>>'pl*$« 
^  an  entail,  the  limitation  over  being  to  B,  his  broflier,  who  would 
^  be  his  heir  fori  want  of  iffue,)  then  I  will  that  B.  my/on  and  heir 

*  Jball  have  the  f aid  lands  to  him  and  his  heirs ^  he  paying  as  CJhould 
'  have  done  ;  and  ifC  and  B.  de  not  pay ^  then  to  the  daughters^  &c* 
^  it  was  held,  that  for  non-payment  by  C,  B.  (hould  be  in  by 
'  limitation,  and  not  by  the  condition,  for  then  it  would  defeat 
S  the  portions  to  the  daughters,  and  the ,  future  devife  to  them 
^  too,  and  therefore  the  judgment  which  was  given  was  re- 

*  verfed. 

**  Copyholder  furrenders  to  the  ufe  of  A,  and  his  heirs,  upon  Cro.  EVrjl 

*  condition  to  pay  loo/.  to  J9.,  and  if  he  fails,  that  it  (hall  be  ^^'j 

*  to  the  ufe  of  5.  .•  if  this  was  a  good  limitation  to  B.  fo  as  there  cornhuu 

*  (hould  be  a  fee  upon  a  fee,  was  the  quedion  ?     And  Beaumond  yide/u^rgi 

*  thought,  that  it  was  good  enough,  and  (hould  be  as  a  ufe  limited    . 
i*  upon  a  feoffment ;  fo  thefe  executory  ufes  arife  out  of  the  firft 

''  furrender,  and  exe,cutory  ufes  may  carry  a  fee  after  a  fee  as 
**  well  as  executory  devifes. 

"  A,  feifed  of  lands  in  London^  where  by  cuftom  they  may  de-  Cro.  Car. 
i*  vife  in  mortmain,  erefts  an  alms-houfe,  55*^.,  and  then  devifes  575- 
^'  the  faid  lands  to  fix  perfons  and  their  heirs  and  afligns,  upon  iv^yjAnV 
\*  condition  and  to  the  intent  to  pay  out  of  the  iffiies  and  profits  Common- 
"  thereof  certain  annual  fums  to  the  poor  there,  ^c, ;  and  if  any  *''y  °^  ^^?* 
**  part  of  the  faid  purpofes  remain  unperformed,  'then  he  devifes  Alfred. 
"  the  faid  lands  co  B.  and  the  heirs  male  of  his  body,  upon  con-  [f^iJe 
"  dition  and  to  the  intent  to  perform  all  the  faid  trufts;  and  if  he  ^"r"*-'    . 
"  fails  {<fr  two  months,  then  he  devifes  the  faid  lands  to  the  ^.thcdit.]*' 
?•  mayor  and  commonalty  of  Londtfn' upon  the  fame  conditions; 
."  and  if  they  fail,  that  then  his  heir  (hould  enter  and  perform 
"  the  fame ;  and  dies.     The  devifees  enter,  and  for  breach  of  the 
**  condition,  the  heir  enters,  and  then  one  C.  enters,  and  gets  a 
*^  bargain  and  fale  from  the  firil  devifees  of  their  parts,  and  levies 
'*  a  fine  with  proclamations,  and  long  after,  the  mayor  and  com- 
"  xnonalty  having  notice  of  the  will,  entered,  upon  whom  C.  re- 
•*  entered,  (^c. ;  and  the  court  held  clearly  that,  admitting  thefe  li« 
•*  mitations  good,  they  were  barred  by  the  fine  and  proclamations  ; 
**  but  they  inclined,  the  mayor^  Isfc.  could  take  nothing  by  the 
'*  will,  the  devife  to  B.  being  but  a  polBbility  \  and  if  the  devife  3  Mod.  19^ 
'*  over  to  ti>e  mayor,  \sfc,  (hould  be  good,  it  would  be  a  poffibility 
'*  upon  a  poffibility,  which  the  law  will  not  allow.     But  qiuere^ 
**  if  there  were  twenty  po(ribilitics  one  after  another,  yet,  if  they 
"  were  limited  to  take  efFe£t  within  the  compafs  of  lives  then  i^ 
**  bcinj,  pr  a  reafonaWc  time  after,  if  they  might  not  bp  aUow^ 
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<^  ed,  fince  then  there  could  be  oo  inconyenience  urged  there* 
<<  from,  which  is  the  great  argument  upon  which  they  have  been 
««  condemned. 
Huttoii,6o«       <<  One  having  iflue  two  ions,  A,  and  B^^  by  hb  will  devifes 
Howell  V.      c(  Blackacre  to  C.  his  wife  for  life,  and  after  her  death  to  A  and 
**'*      .  ««  his  heirs  in  fee,  under  the  conditions  after  declared,  and  dc- 
*f  vifes  Whiteacre  likewife  to  his  faid  wife  for  life,  and  after  her 
^<  death  to  //•  and  his  heirs  under  the  condition  after  limited  ; 
«  and  if  C.  his  wife  died  before  the  legacies  paid,  then  he  wiikd 
*<  that  they  ftould  be  paid  by  A,  and  B.  out  of  the  lands  given 
<*  tbem,  and  if  either  of  my  fins  die  before  they  tnter^  or  before  ibe 
^<  legacies  paidf  then  I  mil  that  the  longer  Uverfiall  enjoy  both  parts 
*•  to  him  and  his  heirs  :  and  if  both  die  before  they  enter^  then  my 
'  **  executi^Sy  or  one  of  them^  to  take  the  profits  till  they  be  paid,     A 
«<  year  after  the  teftator  dies,  C.  enters.     A,  by  deed  reieafes  to 
«  B*  all  his  right,  tsfe,  with  warranty ;  B.  devi£es  Blackacre  to  Z>. 
**  his  wife,  and  diea  in  the  life  of  C«,  and  before  the  legacies 
f<  paid )  then  C.  dies,  and  A,  enters  into  Blackacre :  and  if  this 
<<  entry  was  lawful,  M^as  the  qiieftioH  ?     One  point  was,  if  this 
<<  limitation  of  a  fee  after  a  fee  were  good ;  and  Pell  and  Browit% 
<<  cafe  was  cited  to  (hew  that  it  was,  and  that  it  (hould  operate 
^<  as  a  future  executory  devife;  as,  when  one  devifes.  that  if 
<<  his  fon  and  heir  die  before  marriage,  or  twenty-one,  that  then 
^  S.  (hall  have  the  land,  this  is  good  as  an  executory  devife. 
lut  this  point  was  not  adjudged  ;  becaufe  they  all  agreed*  that 
'<  be  it  a  condition  or  not,  the  releafe  of  A^  has  difcharged  if,  as 
Co.  104s.    /<  in  Lampetfs  cafe,  and  that  this  was  without  que ff ion  an  interefi 
H"**^^*     "  *"  -^M  though  not  executed ;  and  tliis  releafe  with  warranty 
tlb.  861!*'  **  barrs  A,     And  the  devife  of  Blackacre  to  B,  is  upon  condition, 
jftrome  v,      <*  and  this  defcending  upon  A.  is  without  queftion  barred  by  his 
Car.  f(  x-elcafe.     Note ;  thefe  limitations  feem  to  be  all  good  ibr  the 

%  UoB.  68.  <*  reafons  mentioned  in  the  preceding  cafe  :  but  quaere. 
3  V^nai5.       {(  One  having  three  fons,  A.^  B.^  and  C,  and  being  feifcd  of 
Caw&a.        **  copyhold  lands  which  he  had  furrendered  to  the  ufe  of  his  will, 
**  devifes  Blackacre  to  A,,  Whiteacre  to  A,  and  Greenacre  to  C, 
*'  and  if  the  faid  A.,  B,,  or  C.  live  tiU  they  be  of  lawful  age^  and  have 
**  ijfue  of  their  bodies  lawfully  begotten^  then  I  give  the  faid  premifes 
f  *  to  them  and  their  heirs  in  manner  aforcfaidy  to  give  and  fell  at  their 
<*  fleafure  i  but,  if  it  fortune  one  of  them  to  die  without  iffueef  Ins 
•'  body  lawfully  begotten^  then  I  will  that  the  other  brother  or  brothers 
*•  have  all  the  faid  premifes  in  manner  aforefaul;  and  if  it  fortune  the 
«  third  to  die  without  ijft4e  in  the  like  manner^  then  I  will  thai  the  faid 
.<*  premifes  be  fold  by  my  executors,  and  the  money  given  to  the  pooTA 
^<  The  teftator  dies  :  >/.,  B.^  and  C  are  admitted  to  their  parts: 
«  A,  attains  full  age,  and  hath  iflue :  A.  furtenders  his  part  of 
*<  the  whole  %o  the  ufe  oiB.  and  his  heirs,  who  is  admitted  accord- 
'<  ingly :  B.  attains  full  age  :  then  A.  diea,  and  B.  dies  without 
<<  iflue.     It  ^as  adjudged,  that  no  eftate  tail  was  created  by  bis 
«  will»  but  the  fee  fimple  vefted  and  fettled  in  them  when  they 
«  came  to  their  lawful  age  and  had  iffue  \  and  that  the  words, 
*<  {fti^ej  live  tifl^  &c.  are  words  of  ^bndition^  and  no  implication 
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^*  te  mzVt  an  eftate  tatil^  and  then  the  difpofilic^n'  over  upon  flich 
•*  condition,  is^c.  viz.  if  the  third  died  without  l/fut,  is  void,  being 
**  not  confined  to  any  time  certain ;  and  therefore  as  to  C/s  part, 
*^  he  dying  within  age,  and  without  iffuey  this  came  to  ji,  and  jB,  / 
^*  then  A.  hving  to  full  age  and  having  iffue,  his  furrender  of 
^<  Blackacre  and  the  ntioiety  of  Gfeenacre  to  B.  was  good ;  and 
<^  when  B*  after  died  without  ifTue,  though  of  full  age,  yet,  as 
•*  to  his  own  part,  which  was  IVhiteacre  and  the  moiety  of  Greene 
^<  acre^  this  belonged  ^o  the  heir  at  law  of  the  dcvifor  (the  ex* 
**  ecutors  who  fliould  fell  being  dead  before).  But,  as  to  Black-^' 
**  acre  and  the  other  moiety  oi  Greenact^^  thefe  belonged  to  tho 
**  heirs  of  jB.,  as  being  A^%  part,  who  lived  to  twenty-one,  and 
«  had  iflue^  and  therefore  had  the  fee,  and  by  his  furrender  to 
*^  the  ufe  of  B.  made  J?,  a  good  title  thereto,  which  belonged  to 
^<  hts  own  heirs,  and  not  to  the  heirs  of  the  devifor. 

<*  One  having  three  fons,  A.y  £.,  and  C,  and  alfo  three  daugh*  Cro.  EUz. 
**  ters,  and  being  feifed  of  Blackacre ^  Whiteacre^  znAGreenaere^  ^7- , 
««  devifes  aU  to  his  wife  for  life,  and  after  her  death  that  B'ack^  '^^nl^ 
««  acre  be  to  A*%  Whiteacre  to  A,  and  Greenacre  to  C. ;  and  if  Hill. 
*<  one  or  two  of  his  fons  die,  that  then  his  or  their  parts  fliould 
*•  be  to  the  furvivors ;  and  devifes  to  his  three  daughters  lo/.  each^ 
*<  to  be  paid  out  of  his  lands  by  every  of  his  fons,  as  foon  as  they 
*<  fhould  enter  their  parts,  after  the  death  of  the  mother,  provided 
•*  that  if  it  fortune  any  of  my  faid  fons  to  marry  and  have  iffke  before 
**  h^  enters  his  part^  then  I  wifly  that  his  partfball  remain  to  the  heir 
^^  of  his  body  and  not  to  remain  to  his  other  brothers  eu  aforefaii* 
<<  The  teftator  dies  \  then  the  wife  dies,  and  the  fons  enter,  and 
<^  after  B>  dies  having  ifTue  the  defendant ;  and  then  A*  dies 
<^  having  ifTue  the  plaintifFb     It  was  adjudged  for  the  plaintiffsy 
**  for  the  firft  words  gave  them  but  an  eiiate  for  life,  and  the 
'^  laft  claufe  gives  no  eftate  tail,  unlefs  they  had  liTue  and  died 
^<  before  etitry,  which  is  a  condition  precedent  to  the  veiling  of 
^<  thje  tail ;  and  though  i  o  /.  a  piece  be  devifed  to  be  paid  out  of  Si^a* 
^*  their  parts ;  yet  that  fliall  not  enlarge  their  eftates  by  impli-' 
•*  cation,  a^ainll  the  exprcfs  words. 

*<  A,  feifed  of  lands  in  fee,  having  a  brother  named  J7.,  who  2Kel>.x89. 
«*  had  iffue  C.  and  D.  his  fons,  and  E.  his  daughter,  by  will  de-  IS*'*^'- 
'*  vifcs  to  jB.  his  brother,  if  he  were  living  at  the  time  of  his  de-  Hiwoclul 
<^  ceafe,  and  his  heirs ;  and  if  C.  were  living  at  the  time  of  hi9 
«  death,  and  B.  then  dead,  then  he  devifes  to  C.  and  his  heirs  % 
'<  and  after  devifes  to  D,  in  the  fame  form ;  and  if  no  ifliie  male 
<*  be  left  from  ^.,  and  that  £.  daughter  of  B.  furvive,  and  outlive 
'<  B.y  C,  and  D.,  and  it  (hould  happen  (he  only  fhould  be  alive  at 
^'  the  time  of  his  death,  then  he  gave  to  her  and  her  heirs ;  and  if 
••  B#,  C,  D.,  and  E.  die^fo  as  no  ijfue  remain  to  B.,  then  I  will  that 
«  F.  {ajlranger)fball  inherit  as  aforefaid^  be  it  that  it  happen  my 
•*  faid  brother  B.  to  die  without  ijfue^  either  before  my  deaths  or  at 
^^  any  time  after i^  and  dies.    B  furvived  him,  then  C.  died,  leaving 
*<  ifiue  two  daughters,  the  plaintiffs,  and  after  B*  died,  and  if  D. 
^\  or  the  daughters  of  C.  ibould  have  the  land  was  the  queftion  ? 

3  E  3  *«  and 
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'^  and  the  better  opinion  feeifis  for  the  daughters ;  for  ^licn 

**  was  devifed  to  B,  and  his  heirs,  if  he  were  living  at  the 

*<  the  death  of  ji.  the  devifor,  and  he  was  fo  living,  though 

**  words  give  him  a  fee  upon  the  happening  of  the  contingencj,] 

<*  viz.  his  furviving  A.y  and  fo  to  the  others ;  yet,  by   the  wonii| 

««  after,  if  B.^  C,  D.,  and  jB.  die  without  iffue,  either  before  faft] 

<<  death  or  after,  generally,  without  confining  fuch  dying 

^<  ilTue  to  any  time  certain,  thefe  words,  in  a  will,  plainly 

"  what  heirs  of  B.y  and  fo  of  the  reft,  the  teftator  meant,  ws.  the 

^*  ifTue  of  their  bodies  generally,  and  fo  make  an  eftate   in  tA 

'<  general  to  B»;  and,  by  confequence,  it  muft  go  to  the  daiig^ 

**  tcrs  of  C,  his  fon  and  heir,  before  it  can  go  to  D,  or  -£.,  the 

<<  youngeft  fon  and  daughter  of  £.,  or  to  jp.     And  the  ivords,  §f 

<<  no  tjfue  male  he  left  of  l^.j  do  not  give  an  eftate  in  tail  male  fii 

*^  as  to  go  to  D.  the  youngeft  fon,  upon  the  death  of  C  ^Ht!i- 

<'  out  ifliue  male  of  £.,  and  to  be  fulfilled    in  the  life  of  ^.   the 

^<  teftator  before  the  devife  to  any  of  them  can  take  effeA  ;   aod, 

<<  by  confequence,  cannot  operate  to  qualify  any  eftate    befoft 

^*  given,  becaufe  no  eftate  is  before  given  that  can  take  place  til 

<<  after  the  death  of  A.  the  teftator,  though  they  operate  to  make 

<*  the  vefting  of  the  remainder  to  E,  contingent,  and  to  take  only 

<*  upon  failure  of  ifiue  male  of  B,  in  the  life  of  A.  the  teftator  i 

<<  and  then  the  firft  devife  to  B,  and  his  heirs,  if  he  be  living  at 

*'  the  time  of  the  death  of  A.  can  be  reftrained  and  qualified 

**  only  by  the  laft  claufe,  which  gives  it  to  iT.  in  cafe  A,  C.»  D^ 

<^  and  E.  die,  fo  as  no  iffue  be  left  of  J3.,  he  it  that  B.  die  vritiatt 

^<  j^/,  either  before  or  after ^  which  words  give  an  eftate  in  tail  ge- 

^*  neral  to  B.  by  implication,  and,  by  confequence,  the  daughten 

^*  of  his  eldeft  fon  are  to  be  preferred,  and  Z>.  and  E.  can  only 

*<  come  in  after  either,  by  virtue  of  the  limitation  made  to  them 

'*  immediately,  or  as  the  next  branch  of  the  iflTue  of  the  body  of 

*^  j3.      And  if  it  had  not  been  for  the  laft  claofe,  which  governs 

<^  and  goes  through  all  the  preceding  limitations,  then,  by  the  firft 

^'  claufe,  which  gives  it  to  B.  and  his  heirs,  if  he  were  living  at 

**  the  death  of  A.y  the  whole  fee  would  have  vefted  in  B*  upon 

<^  the  happening  of  that  contingency,  and,  by  confequence,  all 

^*  the  limitations  after  which  were  to  arife,  but  upon  failure  of 

**  the  firft,  would  have  been  prevented  and  dcftroyed  :  and  it  is, 

*'  in  efFe£b,  no  more  now  than  a  devife  to  B.  and  his  heiis,  if 

*^  he  furvive  the  teftator ;  and  if  he  die  without  iffue,  either  in 

<*  the  life  of  the  teftator  or  after  his  death,  then  to  /^,  &c^ 

^^  which  is  a  plain  entail,  and  the  remainders  are  all  good,  for  aB 

**  the  contingency  that  is  in  the  cafe  is  precedent  to  the  vefting  of 

^<  any  eftate  at  all ;  and  had  it  not  been  for  the  laft  words,  he  it 

**  that  B.  die  without  ijhey  the  limitation  over  to  i^  had  been 

^*  totally  void,  and  which-foever  of  the  devifees  had  been  living 

**  on  AJs  death  had  taken  the  whole  fee.     And  if  the  words,  ^ 

*^  fio  malt  iffue  he  left  of  B.,  (hould  create  an  eftate  in  tail  male  to 

**  J?.,  then  the  words  after,   he  it  thai  it  happen  B.  to  die  'usth^ 

^*  9ut  ijfue^  eiil^r  before  or  after  my  deaths  would  not  enlarge  the 

M  eftate 
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eftate  in  tail   male  before  given,  and  make  it  an  eftate  in  Dyer,  171. 

tail  general  to  give  it  by  way  of  remainder  to  the  iflue  female  ^°-  '?• 
•«  of  5.,  as  has  been  adjudged;  and  fo  the  iffue  female  would  be  fafc*)^***"* 
'*  quite  excluded)  which  would  be  againft  the  intent  of  the  will, 
*'  which  was,  that  F.  Ihould  not  take  till  the  failure  of  iffue 
•«  of  A 

**  ^.,  feifed  in  fee,  makes  a  feoffment  in  fee  to  the  ufc  of  him-  Hutt.  xi8. 
**  felf  for  life,  remainder  to  the  feoffees  for  80  years,  if  A,  and  Napper  ▼. 
"  C  his  wife  fo  long  live,  and  if  C.  furvive  5.,  then  to  the  ufe  Earrof  Der* 
*'  of  C.  for  life,  and  after  her  death  to  the  ufe  of  the  firft  fon  of  by'scafe. 
«*  B.  and  C.  in  tail ;  and  for  default  of  fuch  iffue,  to  the  ufe  of  [?Jl"^ 
**  2>.  and  E.  and  the  heirs  of  their  bodies,  remainder  to  the  right  c\  Lm  the 
'*  heirs  of  A,;  then  ^.  dies,  and  C  dies,  leaving  a  fon,  who  dies  cafeof  Weaie 
^*  without  iffue,  and  thereupon  D.  and  -E.  enter  and  make  a  leafe  Tp^^?' 
'^  to  the  plaintiff,  upon  whom  the  defendant,  as  fon  and  heir  of  e/O^ha'tlf 
^^  ji,f  enters :  and  if  the  remainder  in  tail  to  the  firft  fon  of  B,  » feoffment 
•*  and  C,  and  the  remainder  to  X).  and  E,  were  executed,  or  were  ^  °**/*J? 
^*  contingent  upon  the  eftate  for  life  to  C  was  the  queftion  ?  and  ^.  for  99 
*•  adjudged,  that  they  were  executed  and  not  contingent ;  for  y"«i »» ^ 
«  though  the  eftate  for  life  to  C.  was  contingent,  viz.  if  ihe  fur-  Jfj'j' .'^j*'"* 
•*  vived  her  huft>and  5  yet  this  (hall  not  hinder  the  vefting  of  the  after  his 
•*  remainders  limited  after,  but  they  ftiall  take  place  in  the  perfoils  <*«*'*»  to  the 
**  ineffes  and  when  that  contingency  happens,  they,  being  limited  fo^thifiaS 
**  by  way  of  ufe,  (hall  open  to  let  in  the  contingent  remainder  to  not  be  con- 
"  the  wife.   And  a  cafe  is  there  cited  of  the  Earl  of  Derby^  where  J'ng«nt,  but 
**  a  feoffment  was  made  to  the  ufe  of  A.  in  tail,  remainder  to  the  p^„^|Jj^ 
*<  feoffees  for  eighty  years,  if  B,  fo  long  live  ;  and  after  his  de-  his  life  wil 
**  ce^e,  to  the  ufe  of  C,  and  the  heirs  male  of  his  body,  remain-  "^^  ^eteA 
••  der  to  the  ufe  of  D.,  and  adjudged,  that  the  remainders  vefted  22c^tha^it 
•*  prefently,  and  that  the  poflibtlity  of  B*s  outliving  the  eighty  had  been 
•*  years,  and  fo  there  would  be  no  particular  eftate  to  fupport  othcrwifc,  if 
**  the  remainders,  which  are  not  to  take  effect  till  his  death,  maJebut'for 

*<  that  yet  this  poffibility  would  not  make  the  remainders  con-  21  yean 

«*  tingent.     ^are  of  thefe  cafes.  ^°  *  -''«  ^^ 

^  ^^  this  nature 

m  Chancery^  (Beverley  ▼.  Beverley,  2  Vern.  1 3  f •)  where  A.  devifed  lands  to  B.  his  eldqft  fon,  for  the 
term  of  60  years,  if  he  fliould  To  long  live,  and  from  and  after  his  deceafe  to  bi«  grandfon  D.  (fon  of  he 
fiid  B,)  in  tail.  B.  and  D.  fuffered  a  recovery;  an  objeAion  was  taken  to  the  recovery,  for  that  the 
devife  to  B.  beine  only  for  60  years  if  he  (hould  fo  long  live,  and  after  his  deceafe  to  /).,  the  freehold 
during  the  life  of  ^.  was  in  abeyance.  It  wa5  argued  that  the  limitation  of  the  e:Ute>tail  was  good,  ex- 
pedant  on  the  term  of  60  years  \  and  Lord  Derby's  cafe  was  cited,  as  in  point,  that  the  devife  ovrr,  from 
and  immediately  after  the  deceafe  of  if.,  ought  to  be  intended  of  his  dying  within  the  tcrmj  ^.hich  was 
highly  prcfumable,  B.  being  then  upwards  of  40  years  of  age.  But  the  cjurt  faid,  it  would  be  lard  to 
make  fuch  conf!ru£tion  on  the  >words  of  the  will,  as  to  fay,  where  land  is  limited  to  a  man  for  60  years, 
if  he  ihall  fo  long  live,  and  from  and  after  his  deceafe  to  another,  that  it  muft  be  meant  from  and  affier 
his  deceafe  ivittiti  tbe  term^  for  fuppofe  he  out-lived  the  term,^(hould  the  remainder-man  take  in  the 
lifetime  of  the  firft  devifee  ?  That  wou'td  be  a  construction  contrary  to  the  words  and  intenlioa  of  the 
leiiator.     FkU  Fearne's  C.  R.  24.  4th  edit.] 

^<  A.f  feifed  in  fee,  having  lAue  two  fons,  B,  and  C,  devifes  lands  4  Mod.  255, 
•«  to  B.  for  fifty  years,  if  he  fliould  fo  long  live,  and  after  the  ^*^''^.^ 
•*  determination  thereof,  then  to  the  heirs  male*  of  the  body  of 
**  B,\  and  for  want  of  fuch  iiTue  to  C.  in  tail,  remainder  to  his 
<<  own  right  heirs,  and  dies:  B,  enters,  and  fuffers  a  com moa 
<'  recovery,  to  the  ufe  of  him  felf  for  life,  and  to  the  heirs  male 
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*<  of  his  body,  remainder  to  the  dtfeiufaint  «lHi  his  heirs,  and  theaj 
<*  dies  without  iflue :  C.  enters,  and  if  B,  had  an   eftatc-tal 
<'  was  the  queftion  ?  for  then  the  recovery  barred  that,  and  rfae 
<<  remainder  to  C.     It  was  argued  for  C,  that  B.  had  no  cftate* 
^^  tail ;  for,  iirft,  he  having  but  an  eftate  for  years,  this  canaat  fo 
*'  clofe  with  the  remainder  to  the  heirs  male  of  his  body  as  w 
*^  make  an  eftate-tail  in  himfdf.     Secondly,  he  {hail  not  have  aa 
*'  eftate  for  life  by  implication  to  make  out  fuch  an  'enutl,  it^\ 
^^  caufe  he  hath  an  eftate  but  for  years  by  exprefs  limitation  ;  and 
<*  without  an  apparent  intent  of  the  teftator,  no  other  eftate  Ikd 
4Leoft*.ft].  ^'  be  raifed  by  implication.    Thirdly,  this  canned  be  good  by  way 
*^  of  remainder  to  the  heirs  male  of  his  body,  becauie  this  would 
<<  be  a  contingent  remainder  of  the  freehold  and   inhcnUiice|| 
<*  which  an  eftate  for  years  is  not  fufficient  to  fupport* 
^  fore,  Fourthly,  this  is  an  executory  devife  to  the  heirs 
**  the  body  of  ^.;  as  if  one  covenant  to  ftand  feifed  for  twcnl 
^<  years*  remainder  to  the  heirs  of  the  body  of  the  covenantDr,^ 
^<  this  is  an  executory  remainder,  and  not  to  be  barred  by 
<<  conmion  recovery.     For  the  defendant  it  was  ui^ed, 
''  fuch  conftruAion  ought  to  be  made,  that  all  the  will 
5<  take  effed ;  and  it  is  a  known  rule  in  law,  that  it  (hall  oewi 
'<  be  conftrued  an  executory  devife,  if  it  will  admit  of  any  othefj 
^'  conftrudlion;  and  therefore  this  (hall' be  conftrued  an  eftate- 
*.  '*  tail  in  B.  and  an  eftate  for  life,  raifed  by  implication  to 

**  by  reafon  of  the  words,  fir  want  of  fuch  ijfue^  which  of  thenn 
^'  felves  make  an  eftate-tail  in  a  will*  And  there  is  no  dif> 
^'  ference,  whether  thofe  words  follow  an  eftate  for  life  or  ye^r^ 
**  if  the  limitation  be  to  the  heirs.  And  now  £.,  being  heir  at 
'<  law,  fo  much  of  the  old  inheritable  eftate  (hall  arife  to  him  by 
'*  implication  as,  may  make  him  tenant  for  life,  and  then  he  hath 
''  an  eftate-tail  executed  in  him^  and  to  conftrue  it  an  execotory 
'^  devife  would  be  to  introduce  a  perpetuity  above  the  power  m 
^^  a  common  recovery  to  dock  ;  and  the  court  heki-^Tfats  cookl 
^^  not  be  good  as  an  executory  devife,  for  then  the  limitadofi 
**  over  would  be  void ;  {qu/trc  of  this  reafon ;)  therefore  it  muft  be 
'<  a  contingent  remainder,  and  then  it  is  void,  becaufe  the  eftate 
^<  for  years  is  not  fufficient  to  fupport  it.  Note  \  then  it  follows, 
*•  that  afterwards  judgment  was  given  for  the  plaintifF,  viz.  C, 
,  *•  which  proves,  that  they  held  it  no  eftate-tail  in  j9.  /  for  then, 
•'  by  the  recovery,  that  and  the  remainder  to  C.  would  have  been 
•*  barred,  tind,  by  confequence,  it  would  have  been  adjudged  fo^ 
*^  the  defendant  who  claimed  under  the  recovery.  Secondly,  this 
^  proves,  that  it  was  held  an  executory  devife,  if  the  reafofl 
^  •*  there  given  be  good,  that  then  the  remainder  over  would  b^ 
•*  void ;  which  I  fliould  think  is  a  mnfequitur ;  for  if  it  were  an 
*<  executory  devife  to  the  heirs  male  of  the  body  of  J9.,  yet  it 
*^  would  only  give  them  an  eftate-tail,  which  will  bear  a  reouundef 
^*  over ;  but,  being  a  contingent  remainder,  and  B*  having  only 
^f  an  eftate  for  years,  the  recovery  was  a  forfeiture  of  JB/s  eftate 
V  for  years,  whereof  C,  who  was  next  in  remainder,  for  want  of 
^f  iflue  male  of  B,j  may  at  any  time  take  adrants^  by  entry. 


^  The  laft  cafe  I  fliaH  here  medtioD,  to  lliew  how  far  a  fimita^  ^•^  u 

tkm  tiftcr  a  fee  has  been  carried,  ww ,  iii  fii^^  but  thus  :  J.  f Jl***""^ 

and  B,^  two  fifters,  feifed  of  lands  in  fee  fdv  4000 /•  paid  A*  by  Lloyd  aA 

&,•  and  in  conGderation  of  a  marriage  intended)  and  after*  od&ertv* 

lizards  hski  betweeti  A  and  C.  by  Icafc  and  releafe,  convey  alt  ^"'** 

^eir  lands  to  the  ufe  of  B.  and  C.  for  their  li^es^  reniainder  to 

tiieir  firft  and  other  Ions  in  tail  fnalle  focceffively,  remainder  to 

the  daughters  of  B.  and  C.  in  tail,  remainder  to  the  tight  heirs 

of  C^  provided  that,  if  there  be  no  ifTae  between  B.  and  C 

Mving  at  the  death  of  the  ftir^ivor  of  them,  and  that  the  heiri     - 

t>f  B.  flioukl,  within  twehre  mohths  after  the  deadi  of  B.  and 

C,  dying  without  iffiie  as  aforefaiid,  pay  to  the  heirs  Or  affigna 

<^  C.  4000/.  9  then  the  remainder  in  fee  fo  limited  to  C.  and 

'  Uahetra  ihotild  ceafe,  and  that  then  the  premifes  (hould  femaid 

^  to  the  Tight  heirs  of  B.  for  ever.     Afterwards  B.  and  C,  for 

'  exdngui&tng  any  other  right  or  title  which  B.  or  h^r  heirs  theti 

*  had,  or  after  might  hare,  by  any  fettlement,  ptovifo^  fife,  on 

<  paytnent  of  4000  /.  or  otherwife  to  the  heirs  of  C.  lety  a  fine 

^  of  the  fatd  l^ands  to  the  ufe  of  C.  and  his  heirs,  dnd  dttc£k  tht 

^  ttttftees  of  the  firft  feMlement  ^o  convey  accordingly :  then  C, 

^  devifes  die  faid  lands  to  D.  his  brother,  ftibjeA  to  his  debts» 

^  winch  were  near  5000/.,  and  after  B*  and  C.  die  Without  idhe^ 

"  and  Jf.f  the  filler  and  heir  of  B,,  brings  a  bill  in  Chanderv 

^  againft  /}•»  the  brother  and  heir  of  C.,  and  againft  the  tnii- 

"  tees,  to  have  the  conveyance  Of  the  lands,  on  payment  of 

^  4000/.,  purfuant  to  the  pfovifo.     And  this  bill  being  difitiifled^ 

'*  An  appeal  was  brought  in  parliament,  and  for  the  defendant  ot 

**  refpondent  it  was  infifted,  that  the  provifo  was  void,  the  fee 

^  being  before  limited  to  C  and  his  heirs,  and  fo  not  capable  of 

^  a  further  limitation,  nnlefs  to  happen  in  the  life  of  one  or  more 

**  petfons  in  being  sit  the  time  of  the  (fettlement,  which  is  the 

^  fiirtheft  the  judges  have  ever  gone  in  allowing  contingent  limit- 

^*  ations  upon  a  fee  :   and  if  they  fliould  be  extended  to  cOntin- 

**  gencies  to  happen  within  twelve  months  after  the  death  of  one 

**  or  more  perfon  or  perfons  in  being,  they  may  as  well  be  ex- 

''  tended  to  contingencies  to  happen  within  1000  years,  and  fo  all 

'*  the  inconveniencies  of  a  perpetuity  will  be  let  in,  and  the 

**  owner  of  the  fee  Gmple,   thus  clogged,   will  be   no  more 

**  capable  of  providing  for  the  neceilities  and  acddents  of  his  ' 

''  family,  than  a  bare,  tenant  for  life.     Secondly,  if  this  lirbka- 

^  tion  were  good,  then  the  eftate  limited  to  the  heirs  of  B. 

^'  were  virtually  in  her,  and  h^r  heirs  muft  claim  by  defcent 

'^  ftoih  her  and  not  ts  purchafers }  and  then  that  eftate  is  barred 

'^  by  Ae  fine,  the  de&gn  of  limiting  fueh  power  to  the  heirs  not 

^' being  to  exclude  the  anceftot;  but  becaufe  the  power,  ^ould 

^  flot,  in  its  nature,  be  executed  till  after  the  death  of  the  ancef- 

^  tor,  it  being  to  take  etkCt  upon  a  contingency  that  was  not  to 

*^  ktjpt^en  till  sAer  that  time,  and  that,  by  this  means,  C.  would 

^  Act  only  have  no  portion  with  B.,  but  D.,  his  brother,  would 

*<  lofe  all  die  money  he  paid  for  the  d^bts  of  C,  which  were 

.^  durged  en  the  faid  teids.    For  the  appeUasts  it  was  urged^ 

«  that 


> 
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<<  that  the  prorifo  was  not  Yoid^  that  it  was  within  the  reaba 
3Chui*Ca,  f(  the  contingent  limitations  allowed  in  the  Duke  of  Nmfifft 
3  If  3^-  3^*  <<  cafe,  where  it  is  faid,  that  future  interefts,  fpringing  trufts,  or 
*^  trufts  executory,  and  remainders  that  are  to  arife  upon  Gando- 
'<  gencieS)  are  quite  out  of  the  rule  and  reafons  of  perpctai- 
<<  ties,  if  they  are  not  of  remote  confideration,  but  focli  as  vil 
<<  fpeedily  wear  out :  that  though  there  can  be  no  Temain<lcis  fi* 
<<  mitcd  after  a  fee  fimple,  yet  there  may  a  contingent  fee  fiopk 
<<  arife  out  of  the  firft  fee :  that  the  ultimum  quod  Jit  of  a  fee  upon 
<<  a  fee  b  not  yet  plainly  determined ;,  that  there  could  not,  in  any 
^<  reafon,  be  any  difference  between  a  contingency  to  happen  dar- 
f<  ing  a  life  or  lives  in  being,  and  within  one  year  after,  the  rca£» 
^  of  allowing  them  to  be  good,  if  confined  to  lives  in  being,  or 
*<  upon  their  extin£iion,  was  becaufe  no  inconvenience  coukl  fbl- 
<<  low ;  and  the  fame  rule  will  hold  to  a  year  after :  and  that  the 
^<  true  rule  to  fet  bounds  to  them  is  when  they  prove  inoonve- 
<<  nient,  and  not  otherwife :    that  this  fettlement  was  made  by 
«  good  advice.  Secondly,  that  the  fine  could  not  bar  the  benefit  of 
«  this  provifo,  becaufe  the  fame  never  was  nor  cooM  be  in  JL 
<^  who  levied  it;    and  the  decree  of  difmiflion  was  levafed. 
<<  Note ;  Mr.  Pooley^  who  argued  this  cafe,  added  alfo  this  real 
*<  that  if  the  provifo  had  been,  that  if  B.  die  without  iflae  living 
^  at  the  death  of  the  furvivor  of  them^.then  if  the  heirs  of  B. 
*<  do,  upon  the  death  of  fuch  furvivor  without  iflue,  pay  looo/.  to 
^  the  heirs  of  C,  then,  CsV.;  this,  you  agree,  had  been  good,  but 
*<  being  extended  to  a  year  after,  it  is  otherwife,  and  may  as  well 
<'  be  4000  years  after :  to  this  he  faid,  if  the  provifo  had  been 
**  fo  worded,  it  would  have  been  impoflible  to  have  been  per- 
<<  formed ;  for  then  the  heirs  of  ^.,  who  could  not  be  known  till 
<*  her  dea^  would  have  been  obliged  to  have  carried  alwap 
<'  4000  /•  about  them  ready  to  pay^  and  to  have  the  heirs  of  C, 
V  who  likewife  could  not  be  known  till  hi$  death,  always  ready 
<'  to  receive  it  upon  the  inftant  of  the  death  of  the  furvivor. 
^  And  it  might  happen,  that  neither  the  one  who  was  ready  to 
<<  pay  it,  nor  the  other  who  was  ready  to  receive  it,  might  be 
*<  heirs  of  B^  and  C,  and  furely  when  the  heirs  of  neither  could 
<<  be  known  till  their  deaths,  twelve  months  was  but  a  reafon- 
<*  aUe  dme  to  procure  and  pay  fo  great  a  fum  as  4000  /.    Which 
<<  argument  (hews,  that  the  limitation  of  a  fee  after  a  fee  upon  a 
<.<  contingency,  to  happen  within  one  or  more  life  or  lives  in  being, 
«  or  upon  their  deaths,  being  allowed  to  be  good,  may  be  ex- 
*(  tended  further,  when,  as  the  limitation  may  happen  to  be,  it 
*<  would  be  inconvenient,  and  impoflible  to  be  performed  within 
^*  fuch  a  dme ;  and  that  inconvenience  is  to  be  the  only  bonnd  to 
^  thefe  limitations.    But  here  it  is  fo  far  from  being  inconvenient, 
<<  that  it  would  be  inconvenient  and  impoflible  to  be  performed 
<*  otherwife* 
1  LeT.  T3S.       '*  Huiband  feifed  of  lands  to  the  ufe  of  himfelf  and  his  wife, 
iSid.  151.    u  mi<i  the  heirs  of  the  hu(band,  by  will  devifes  thus:    Tbe  loads 
f  Kdb!  ^6^  **  ^'i'^*  ^'•^  AJsfor  Ufe,  Idruifi  them  to  tbe  heirs  of  the  Myrfrnj 
j^.   Sdow    <*  wfi^  iftbejJbaU  be  of  tbe  age  of  14  years  at  ber  deatbm    The  d^ 

ir.Cuticr.  cc  ^ifoT 
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*'  Vifor  dies  without  iflue :  the  wife  hath  iffue  by  a  fecond  huf** 
**  band :  then  ihe  and  her  huiband  fuffer  a  common  recovery  j  and 
^^  then  the  wife  dies,  the  iffue  being  about  14  years  of  age.  And 
^*  two  queftions  are  made  :  ift,  If  this  devife  to  the  heirs  of  the 
«  body  of  the  wife  was  good  i  And  in  this  cafe  the  court  was 
*y  diyided  \  for  by  two  juftices  this  is  void,  being  a  prefent  devife 
^*  to  the  heirs  of  the  body  of  the  wife,  who  being  alive  could  not 
**  have  heirs  :  and  fo  it  is,  as,  if  a  devife  were  to  the  heirs  of  J.  S. 
**  who  is  living,  which  is  clearly  void :  And  though  ?•  S.  had  an 
^'  eftate  for  life,  as  the  wife  had  here,  yet  the  devife  would  not 
«*  be  good,  becaufe  it  is  not  by  way  of  a  remainder,  but  is  a 
<<  di(tin£t  prefent' devife.  And  it  was  faid,  that  this  was  a  con- 
*'  tingency  upon  a  contingency,  viz.  If  the  wife  (hould  have  heirs 
*<  of  her  body,  and  alfo  if  they  (hould  be  14  years  of  age  at  her 
*^  death ;  and  therefore  not  to  be  allowed.  But  it  was  held  by 
<<  two  other  juftices,  (and,  as  it  feems,  it  is  the  better  opinion,}  that 
*<  the  devife  was  good  as  an  executory  devife.  They  agreed  to  the 
/<  cafe  of  the  devife  to  the  heirs  of  J.  S.  though  he  had  an  eftate 
•*  for  life,  becaufe  intended  a  prefent  devife  without  other  words  : 
<<  but,  when  the  intent  appears,  that  it  (hall  take  effed  infuturo^ 
•*  iris  othcrwifc.  And  here  the  devifor  recites,  that  the  lands 
**  were  his  wife's  for  her  life,  and  therefore  he  did  not  intend  the 
<<  devife  to  take  effed  till  after  her  death  ;  as,  when  lands  are  de-- 
**  vifcd  to  A.  after  the  death  of  B.^  or  to  the  heir  of  J.  S.  which 
'<  (hall  be  born,  thefe  are  good  executory  devifes,  and  the  land 
<<  (hall  defcend  in  the  mean  time  to  the  heirs  at  law  of  the  de- 
*^  vifor.  So,  a  devife  to  a  perfon  that  fhall  marry  his  daughter,  Isfe. 
''  And  in  cafe  of  executory  devifes,  it  is  not  neceiTary  there  (hould 
*'  be  a  devifee  in  effe  at  the  death  of  the  teftator;  and  the  contin-- 
^'  gency  is  frequent  and  ordinary,  and  confined  to  one  life,  and 
<'  fo  not  within  the  danger  of  a  perpetuity,  as  it  would  be,  if  it 
<*  were  after  fuch  a  one's  death  without  iffue*  And  all  the  court 
<<  held  clearly,  that  if  the  devife  were  good  at  all,  it  muft  be  as 
'<  an  executory  devife,  and  not  as  a  remainder ;  for  though  the 
<<  wife  hath  an  eftate  for  life,  yet  this  is  a  new  original  devife,  to 
*<  take  effe£l  after  her  death,  and  not  as  a  remainder  joined  to  her 
<*  eftate.  Alfo,  as  to  the  fecond  point  all  held,  that  if  this  was 
**  an  executory  devife,  it  was  not  barred  by  the  common  recovery, 
^'  according  to  Pell  and  BroivtC^  cafe ;  for  it  hath  no  exiftence  at 
*<  all  till  the  contingency  happens,  and  therefore  there  can  be  no 
^<  recompence  in  value  \  for  a  valuation  cannot  be  put  upon  that 
**  which  is  not. 

<<  Hu(band  feifed  of  lands  in  fee,  in  right  of  his  wife,  he  and  4  Mod.  153. 
**  his  wife  by  indenture  covenant  to  levy  a  fine  to  the  ufe  of  the  ^*^** »" 
**  heirs  of  the  huft)and  upon  the  body  of  the  wife  to  be  gotten,  ,04.**'!)^^ 
<'  remainder  to  the  right  heirs  of  the  hufband  :  the  fine  is  levied  ▼.  Speed. 
«<  accordingly,  and  after  they  have  iffue  a  fon,  who  died  without  ff ?'"f  * 
<<  iffue  in  the  life  of  the  baron  and  feme;  and  then  the  feme  42S.'s.c.] 
<<  dies ;  and  after  the  hufband  dies  without  iffue :  and  if  the  heirs 
*<  of  the  hufl>and,  or  the  heirs  of  the  wife  (hould  have  the  land, 
"  was  the  queftion  ?   And  for  the  heirs  of  the  hufband  it  W2is  ar- 

**  gued 
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^  gnedy  that  diU  fettlement  being  by  way  of  afe,  wat  isioe  a  iriD  to 
<*  be  conftraed  according  to  the  intent  of  the  parties  :  and  ffaeie 
<^  the  hafband  would  have  an  eftate  for  life  by  knplication,  which 
*'  being  united  to  the  eftate  limited  to  the  heirs  af  his  body,  ft 
I  Mod.  9S.  ^  would  make  an  eftate-tail  in  him :  and  for  this  was  cited  /^ber 
1x1. 159.     €€  Y.  Mitfrrd^  where  upon  a  covenant  ro  ftand  feifed  to  cbe  aferf 
»  MfJ!  M7.  *^  ^  hm%  male  of  his  body,  on  the  body  of  his  fecoiid  wife,  it 
]  Leoo.  75.  **  adjudged,  that  this  limitation  carried  an  ufe  to  himfelf,  in 
^T°'  ^^^'  ^  ^  ^'^  ^t\t%  were  included ;  and  therefore,  he  having  an  eftaie 
fkcb.  129.  ^*  ^^  ^^^  ^7  implication,  till  the  fscore  ufe  came  in  effe^  made  the 
'39*  *'  whole  an  eftate-tail  in  himfelf :   fo  here.     And   thoagh  the 

1  Ro,  Rep.    (f  eftate  here  was  the  wife's,  yet  fnch  ufe  to  the  hnfband  might 
*^^  <<  well  arife  by  implication,  becaufe  both  jomed  in  the  deed  voA, 

^  fine,  though  it  could  not  refult  back  to  the  huft»ndy  becaufe 
^  he  had  nbne  before.     Befides,  it  Was  utged,  that  he  had  an  eftate 
^  for  hfe  as  tenant  by  the  ciirtefy.    ad]y,  If  no  eftate  ariies  to  the 
**  huiband  by  implication,  yet  it  fhould  be  good  to  the  heirs  of  h& 
*«  b<xly  by  way  ot  fpringing  ufe,  and  the  eftate,  in  the  mean  tiaie, 
<'  (hould  remain  in  the  feme  and  her  hufliaiid,  tDl  the  death  of  the 
<<  huft>and :  and  that  it  was  no  more,  than  if  the  deed  had  de- 
<f  clared  the  ufe  after  20  years,  or  other  future  time,  to  tbe  heirs 
^  of  the  body  of  the  huiband.     But  on  the  other  hand  it  iras  ar- 
^  gued  and  adjudged,  that  here  being  no  particular  eftate  to  ibp- 
<<  port  this  laft  remainder,  it  was  Toid,  and  then  the  fine  was  td 
<<  the  ufe  df  the  wife  and  her  heirs,  (he  being  owner  of  the  eftate: 
<•  that  here  was  no  particular  eftate  was  plain,  becaufe  the  heirs 
<*  of  the  body  of  the  huft>and  were  limited  to  take  prefentiy,  and 
<^  that  during  his  life  they  cannot  do.   2dly,  If  it  was  intendled  the 
**  heirs  of  the  body  of  the  hufband  (hould  take  mfuiurv^  that  tberft 
^*  muft  be  an  eftate  fomewhere  to  fupport  the  limitation  till  it 
'*  could  take  tSt€t :  that  here  was  no  fuch  eftate  to  the  hniband 
<*  exprefied ;  and  implied  it  could  not  be,  for  if  any  eftate  fhould 
^*  arife  by  implication,  it  muft  be  to  the  wife  who  was  owner  df 
^  the  whole ;  and  then,  tlie  dying  before  her  huiband,  there  again 
<<  an  eftate  was  wanted  to  fupport  the  remainders  during  his  Kfe. 
**  That  this  was  a  cafe  of  a  deed  executed  in  the  life  of  the  par*- 
*<  ties,  and  not  of  a  will  where  large  allowances  are  made  in  fa- 
^<  vouF  of  fuppofed  intentions  by  reafon  of  perfons  being  farprifed 
'*  by  ficknefs  and  wanting  counfel ;  but  the  rales  of  law  always 
<*  gOTern  in  conftru£iion  of  deeds.    That  the  notion  of  a  fpring- 
^'  ing  contingent  ufe  is  hardly  intelligible  in  itfelf,  and  by  no 
<'  means  applicable  in  this  cafe ;  becaufe  no  words  here  have  a 
^^  relation  to  a  futuie  time  or  contingency ;  and  to  aikyw  fuch  li- 
<<  mitations  in  deeds,  would  make  them  as  uncertain  as  wiils,  ere- 
<'  ate  intentions  not  exprefied,  raife  ufes  by  implications  never  in^ 
<<  tended,  and  in  (hort  deftroy  all  the  difleresce  betwe^  good  and 
<<  bad  conveyances ;  produce  a  confufion  in  property,  and  rendef 
*<  all  purcbafes  unfafe  and  precarious.    And  therefore  the  judg« 
*•  meiit  for  the  heirs  of  the  wife  was  affirmed. 
vau  2^9.        «'  One  having  ifltie  a  fon  who  was  heir  apparent,  and  tvtf 
-  270.     «  daughters,  dcvifes  in  thcfc  words,  ffit  happen  my  fin  B.  and  my 


here  -was  no  cxprets  cltatc  given  i  nor  was  there  tnj  by  uDpll- 
'  cation  }  bacauie  then  it  mult  be  either  a  joiat  eftate  for  life, 
''  with  feveial  inheritances  iu  tail,  or  Ifverat  eftitea-tail  in  fuc-  ' 
'  ceffion  one  after  another.  The  laft  it  cannoE  be,  becauTc  un- 
'  f;ertain  whkh  Ihall  take  BiA,  which  next.  And  the  &rl\.  it  fhall 
'  not  be,  becaufe  the  heir  at  law  Ihall  nol.be  diiinhcrited  wkhcmt 

*  a  neceflaif  implication,  which  in  this  cafe  there  it  not :  for  it  is 

*  only  a  dcGgnation  and  appointment  of  the  tinie  when  the  land 

*  {bait  come  to  the  nephew  {  as  if  be  had  devifed  thus :  7/ravr  my 
'•*  land  to  defeend,  9r  I  give  my  land  to  my  fin  and  his  heirs,  till  he  and 
••  mj  two  daughters  die  without  iffue,  or  fo^  /ong  as  any  heirs  ef  the 
"  iodj  of  Urn  and  my  tvw  daughters  Jhail  he  living,  and  then,  or  far 
*'  Viiant  of  fuch  heirs,  Idevife  thefamt  to  my  nephev> :  this  is  good 
*'  as  a  future  and  executoiy  dcvi£:,  and  in  the  meantime  the  land 
*'  Ihall  defcend  to  the  heii  at  lav,  he  having  made  no  difpoQtion 
*■  thereof.  So,  a  devife  that  J.  S.  ihall  have  his  lands  after  20 
**  years,  i^c.  is  good  for  the  fame  reafons. 

"  One  by  will  devifes  thus  :  I  give 'to  my  daughter  A.  my  lands  iSnn4. 

'•  in  B.,  if  my  fin  C.  happen  to  have  n»  iffue  male,  after  the  death  of  ' "  '• 

•*  my  luife;  andif  my  fan  C.  have  i/fue  male,  then  the  faid  A.  to  iiteb.ftM. 

"  hanM  5  1.  tnly,  in  lieu  of  the  find  lands  t  and  dies :  C.  hath  ilTue  J^lltn  *- 

f*  male  ;  the  wife  dies :  and  after  that,  the  ilTue  male  dies  without  ^'""S"'* 

*'  iffue  \  and  then  C  dies  :  and  one  doubt  was,  \iA.  fhould  have 

"  an  eftatc  for  life  by  the  devife,  becaufe  at  the  tlAie  of  the  death 

"  of  the  wife  C.  had  iSue  male,  though  that  iffue  after  failed,  Wz. 

"  If  this  was  a  remainder  to  A.,  or  a  contingent,  or  conditional 

"  devife  \  And  it  was  faid,  that  if  I  devife  lands  to  7.  &.  if  my  Sufra  ibi. 

"  fon  die  without  iffue,  that  this  is  a  conditional  devile,  and  ?.  S. 

*<  hath  nothing  till  the  contingency  happens.     (But  qunre  of  that 

"  cafej  for  that  devife  tends  to  a  perpetuity,  and  therefore  is  not 

"  to  be  allowed  ?)  And  the  court  were  of  opinion,  that  the  devife 

"  was  conditional,  and  that  C.  having  iffue  male  at  the  time  of 

*<  the  death  of  the  wife,  A.  ^is  only  to  have  the  5  /.  and  fiot  the 

*■  land.     Mote  alfo  \  Keeling  was  of  opinion,  that  this  was  an 

"  eftate-tail  in  C>.-  but  Tviifden  centra,  th^t  nothing  was  given  to 

"  C.  more  than  to  a  mere  ftranger.     And  this  feems  moH  com- 

*'  fonant  to  the  cafes  before  mentioned.     And  then  it  was  no 

"  more  than  an  executory  devife  to  A.,  if  the  fon  died  without 

"  iffue,  which  gives  no  more  ellate  to  the  fon,  than  if  he  were  a 

"  ftnu^er ;  nor  alters  any  ellate  which  the  taw  gives  him,  if  he 

"  were  heir  at  law.     But  by  reafon  of  the  words.  If  he  have  na 

«  ifue  male  after  the  death  afthe  ivife;  and  if  he  have,  then  A,  to 

^'  have  5  1.  only ,-  thefe  words  make   the  executory  devife  to  A. 

*■  conditional ;  and  in  this  cafe  the  fon  having  iffue  after  the  death 

"  of  the  wife,  whereby  the  5  /.  became  due,  A.  cannot  after  have 

"  the  l»id,  though  that  iffue  fails  v  becaufe  a  rccompence  was 

**  nrovided  for  each  fide  of  the  coatin^encv  1  and  when  one  Ii^s 
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^<  taken  place,  the  other  is  fhut  out,  as  if  it  had  not  been 
**  tioned. 
sMod  189.       <*  A,  hath  iflue  ^.  her  fon  by  a  firft  hufband,  and  C.  and  D. 

B*ddaiL  *      **  '^^'^  '^'^  *^^  daughter  by  E.  2l  fecond  huiband.     F.  the  brother 
^  •'  of  A,  being  feifed  in  fee  of  lands,  devifcs  them  to  A.  his  fiftci 

<<  and  heir  for  fo  long  time,  and  until  her  fon  C.  fhould  attain  hh 
**  full  age  of  2 1  years,  and  after  he  (hall  have  attained  his  faid 
*^  age,  then  to  him  and  his  heirs  for  ever ;  and  if  he  die  before 
*^  bis  age  of  2 1  years,  thea  to  the  heirs  of  the  body  of  jS.  and  to 
**  their  heirs  for  ever,  as  they  (hould  attain  their  refpc£tive  ages 
^^  of  21  years,  ivdies,  and  C.  dies,  and  the  queftion  was,  if  & 
<<  as  heir  to  A,,  or  D.  either  as  heir  to  C  her  brother,  or  as  heir 
<<  of  the  body  of  £.  (hould  have  the  land  ?  And  for  B.  it  was  ar- 
**  gued,  that  nothing  vefted  in  C.  till  he  attained  21,  but  the  firee- 
*<  hpld  and  inheritance  in  the  mean  time  defcended  to  the  heir  at 
<<  law  of  F.,  for  A.  had  but  an  eftate  for  years,  vix.  till  C.  attained 
^'  21 :  thenr  A.  having  but  an  eftate  for  years,  and  C  nothing  till 
^*  2-1,  the  fee  muft  in  the  mean  time  defcend  to  the  heir  at  law  of 
<^  i^.,  and  there  it  (hall  continue,  becaufe  the  contingency  never 
^*  happened,  C.  dying  before  21.  Alfo,  the  devife  to  C  being 
^  but  contingent,  vi%.  if  he  attained  21,  the  eftate  for  years  of  ^. 
^<  was  not  fuilicient  to  fupport  it  \  and  for  that  reafon  ic  was  void. 
*<  And  D,  cannot  take  as  heir  of  C,  and  then  the  land  defcends  to 
*<  the  heir  at  law  of  i^  2dly,  D.  cannot  take  by  the  devife  to  the 
<*  heirs  of  the  body  of  £.,  for  admitting  it  to  be  an  executory  d&> 
*'  vife,  yet  E.  her  father  being  alive  when  it  was  to  veft,  there  is 
<*  no  perfon  'within  the  defcription  to  take  it,  for  non  efi  b^res  vt- 
<^  vifitts ;  and  there  alfo  it  defcends  to  the  heir  of  F.^  which  is  B, 
<<  the  plaintiff.  But  for  D.  the  defendant  it  was  argued,  that  the 
"  fee  vefted  prefently  in  C,  there  being  only  an  eftate  for  years  in 
<<  A. :  and  they  relied  upon  BoraftorC^  cafe,  where  there  was  a  like 

tCo.  19.      <<  devife :  and  there,  from  C  it  defcended  to  D.  as  his  (ifter  and 
ortfton't     <c  heir.,    adly.  If  not  as  heir  to  him,  yet  as  heir  of  the  body  of 
*■*  '  •*  i?.  by  way  of  executory  devife,  which  needs  no  particular  eilate 

*<  to  fupport  it  \  for  though  E.  her  father  was  living  at  the  deadi 
<<  of  C,  yet  he  was  dead  before  D.  attained  21,  when  only  (he  was 
<<  to  take ;  and  the  eftate  in  the  mean  time  defcends  to  the  heir  at 
*^  law  of  the  devifor  \  and  without  making  it  an  executory  devife 
*^  it  would  be  void,  being  limited  after  the  fee  to  C,  and  there- 
<^  fore  it  cannot  be  good  as  a  remainder,  but  the  eftate  of  C  which 
*         <^  was  vefted  being  now  divefted  by  virtue  of  the  original  condi- 
•<  tion,  he  dying  before  2i,  it  returns  to  the  heir  at  law  of  the  dc- 
^<  vifor  till  the  full  age  of  the  heir  of  £.,  and  until  J?.*s  death, 
^*  though  it  be  after  their  full  age,  and  then  it  is  carried  over  to 
«  the  heir  of  C.  by  virtue  of  the  executory  devife. 
Cro.  Bi't.         **  A.  tenant  for  life  levies  a  fine  cotne  aoy  Sec.  to  the  reverfion- 
668.  Smith  u  ^^^  ^^  jj^^  ^fg  ^f  jj^g  conufce  and  his  heirs,  upon  condition  to 

<<  pay  to  A.  4  /.  annually,  and  that  for  default  of  payment  it  (hould 
*^  be  to  the  ufe  of  ^.  for  life :  the  conufee  makes  a  feofiment  over, 
^'  and  then  there  is  a  default  in  payment  of  the  4/.  And  if  )>y 
*'  this  feoffment  the  future  ufe  was  deftroyed,  was  the  queftion  r 
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to  artfeto  the  conufec  hunlclf  who  levied  the  line  ;  but  ii  ii  had        , 
been  to,have  arifen  to  a  ftranger  upon  condition,  the  non-per- 
formance thereof  would  have  created  a  fpringing  ufe  to  him, 
for  it  is  merely  a  tie  and  charge  upon  the  land  which  is  not  de- 
ftroyed  by  the  feoffment/' 

&)  Of  Remainders  that  arife  on  Coaditioas  prece- 
dent or  fubfequcnt. 

lT  is  a  maxim  frequently  urged  in  our  books.  That  a  remainder  [iBr,i55.» 
*    cannot  be  limited  to  begin  upon  a  condition  annexed  to  the  **•  ^J- 
firft  ellate,  but  that  for  breach  of  the  condition  the  feofibr  or  t]}',%, 
lelTor  muft  enter,  and  by  that  entry,  the  firfl:  ellate  being  deter-  Pnb.  ieS. 
mined,  the  remainder  Is  deAroyed,  bccaufc  it  cannot  take  e8e£t  ??'■  -^^ 
at  the  inllant  of  the  determination  of  the  particular  cflat6.     For  j,,]    co, 
the  remainder  pafling  out  of  the  feoffor  or  IcfTor  at  the  fame  time  J-iw-  at- 
that  the   particular  cftaie  is  created,  and  being  to  take  effeft  iji  ^°'  **■  *'* 
'  virtue  of  the  firft  livery,  when  the  feoffor  or  leflbr  re-cntcra  for  j,.  jj,  ^ 
'  the  condition  broken,  that  deftroys  the  force  of  the  firft  livery,  is-  ioC». 

*  being  an  a£t  of  equal  notoriety  therewith,  and  then  the  remain-  f^ljuJ^ 
t  dct  which  was  to  take  effeft  thereby  can  never  arife,  becaufe  Lib.i.cio. 

*  there  wants  the  folemnity  required  by  law  for  that  purpofe.'        13-  foi-'9>- 

Roll.  Abr.  474-] 

"  But,  becaufe  the  reafoning  holds  only  where  livery  oi  fcifin 
"  is  requifite,  and  yet  the  law  feema  to  be  the  fame  In  other  cafes 
"  where  no  livery  is  requifite,  as  upon  a  leafe  for  years,  gVant  of 
'*  an  advowfon,  common,  rent  in  eje,  &c.  therefore  it  will  be 
"  neceflary  to  confider  the  following  diftinflions,  for  the  better 
"  explanation  and  undeTllanding  hereof : 

*'  ift,  The  firft  diftin£tlon  to  be  obfervcd,  is  between  a  condi- 
"  tiott  and  a  limitation  :  and  in  cafe  of  the  condition,  when  it  pre- 
"  cedes  the  vefting  of  the  fcmaindei  as  the  caufe  thereof,  and  is 
"  annexed  to  the  firft  eftate  ;  and  where  it  is  annexed  to  the  firfl: 
"  eftate  abfolutely  without  any  regard  to  the  remainder. 

"  ad.  Between  a  deed  and  a  will,  where  in  both  the  fame  words 
*<  of  condition  are  made  ufe  of  for  thevefting  of  the  remainder. 

*'  3d,  Between  a  limitation  over  in  (uch  cafe  of  a  wilt,  and 
"  where  no  limitation  is  made  over. 

**  4th,  Between  remainders  that  arc  to  arife  upon  conditions 
"  agreeable  to  the  rules  of  law,  and  fuch  as  are  to  arife  upon    ■ 
"  conditions  repugnant  and  againfi:  the  rules  of  the  law. 

"  5th,  Between  fuch  words  as  actually  make  a  condition,  and 
"  fuch  as  are  only  defcriptive  of  the  time  and  manner  when  and 
"  lu)w  the  remainders  are  to  arife  and  take  place. 
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Co.Utt. 
»oi.  ai4t 
ioCo.4»< 
JPlow.  z7* 
(tf)  Moor, 
•92.    Co* 
Iitt.114. 
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Plow.  413. 
Cro.  £Us. 
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P)erk.icd^ 

Co.  Litt. 
214. 


Cro.  ElSs* 
360. 
Cogui  T* 
CogAiu 

F«iriie*a 

/C.  R.  395. 
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'  f.  Between  a  Condition  and  a  LimitatioD,  and  in  ca&  of  1 

*  Condition  wken  it  precedes  the  Tefting  of  the  Rcmaindc 

<  the  Caufe  thereof,  and  is  annexed  to  the  firft  £ftate; 

<  when  it  is  annexed  abfolutely  without^  any  Regard  to 

*  Remainder/ 

<*  As  to  the  iirft  diftin£lion  between  a  condition  %nd  a 

*  ation/'  *  a  condition  is  properly  fi^ch^  as  goes  ia  4bri< 

and  reftraint  of  the  eftate  firil  given,  upon  fomething  to  be 

or  not  done  by  the  perfon  who  takes  the  eftate,  or  hj  him  1 

makes  the  eftaitei  or  to  happen  during  the  continuance  of 

eftate.     (a)  A  limitation  is  fuch  as  Hrnits  and  circumfcribes  tie 

eftate  to  continue  fo  long  only,  and  no  longer^  than  till  fiidka 

.  thing  happens,  or  till  fuch  a  thing  done  or  not  done  by  the  fOh 

fon  who  takes  the  eftate,  or  any  other  \  fo  that  upon  thic  ha^iea- 

ing,  performance,  or  non-performance  'thereof,  the  eftate  ^ 

foBo  determines  and  expires  as  certainly  as  if  it  had  been  made 

for  life  or  years  *,  and  upon  fuch  an  eftate  a  remainder  may  k 

limited,  as  well  as  after  an  eftate  for  life  or  years/  ^*  as  hai 

>  appeared  already  in  part,  and  will  fo  more  fully  hereafter. 

'f  But  in  cafe  of  the  condition  when  a  remainder  limited  there* 
'  after  (hall  be  good,  and  when  not,  depends  upon  the  difiereooe 
'  firft  mentioned  :  in  the  one  inftance,  the  remainder  can  nerer 
^  take  eff*e£t  by  reafon  of  the  condition,  but  in  the  other,  the  t> 
mainder  takes  cffe£t  prefently,  and  thereby  deftroys  the  coO* 
dition.'* 

^  Therefore,  if  a  man  makes  a  leafe  for  life  or  years  of  lands,  or 
grants  an  advowfon,  common,  rent  in  eji,  &c.  to  one  for  life  or 
years,  upon  condition,  that  if  the  iefiee  or  grantee  do  not  pay 
fuch  a  fum  of  money,  that  then  his  eftate  ih^ll  ceafe,  and  that  it 
0iall  remain  to  B.  for  life,  years,  or  in  fee  ;  this  rem^der  is  voii 
for  thefe  reafons.     Firft,  Beeaufe  it  does  not  veft  as  a  remain- 
der prefently,  but  is  to  arife  upon  breach  of  the  condition  only. 
Secondly,  Upon  breach  of  the  condition  it  cannot  veft,  becaafe 
none  can  take  advantage  of  the  breach  thereof,  but  only  the 
party  from  whom  the  condition  moves,  and  his  heirs.     ThiidJj^ 
When  they  ha^e  taken  advantage  thereof  by  entry  or  daim^  the 
particular  eftate  is  thereby  determined,  and  the  lefibr  or  grantor 
in  of  his  firft  eftate,  as  it  were  at  initio^  by  title  paramoont  tbe 
eftate  given  or  granted ;  and  then  if  the  remainder  cannot  fcft 
at  the  inftant  of  the  determination  of  the  particular  eftate,  it  ess 
Qever  after  take  effedt^  and  by  confequence  is  defeated  sod 
gone.' 

^  This  jC9&»  thougl^  I  do  not  find  it  in  tavMus  iq  the  boob, 
feems  to  be  wejl  warranted  by  the  cafe  following,*'  <  wbcie 
A.  feifed  of  lands  in  fee,  let  them  to  B.  for  life,  remaioder 
to  C.  for  life,  provided  that  if  ^«  hath  iftue  a  fon  during  his 
life,  who  ftiould  live  to  the  agp  of  five  years,  that  then  the  eftats 
limited  to  C.  (hould  ceafe,  and  that  it  Ihould  remain  to  fuph  foa 
in  tail ;  A.  hath  iflue  a  fon,  who  lived  to  the  faid  age»  and  if  die 
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femaindcr  limited  to  C.  (hould  ceafe,  and  the  remainder  to  thfe 

fon  be   goody   vras  the  queftion.      And  per  totatn  curiam  it  wa4 

adjudged^  that    the  remainder  to  the  fon  was  void :  wherein  it 

appears ^jr^.  That  this  was  properly  a  condition,  becaufe  upoft 

the  happening  thereof  it  was  to  (horten  and  abridge  the  eftate 

before  given.      Secondly^  This  cafe  proves  the  law  to  be  the  fame 

^  in  cafe  of  things  which  lie  in  grant,  as  of  thofe  which  lie  ill 

^  livery  ;  for  here  it  was  not  the  particular  eftate  that  was  to  ceafe 

'  upon  the  condition,  but  the  remainder,  and  that  lies  in  grant. 

•'  Thirdly^  Though  the  condition  here  was  not  annexed  to  the  firil 

•  eftate,  yet  it  was  annexed  to  the  eftate  immediately  preceding 

•  the  remainder  to  the  fon  ;  and  fo  to  this  purpofe  is  the  fame  ad 

•  if  it  had  been  for  life,  upon  fuch  condition  to  ceafe  and  remain 

•  over.     Fourthly,  It  appears  that  the  remainder  was  not  to  begin 

•  but  upon  the  condition  performed,  and  fo  the  condition  pre- 

•  ceded  the  vefting  of  the  remainder.    Fifthly^  This  cafe  proveSf 
'*  that  none  (hall  take  advantage  of  a  condition  but  the  le(K)r  and 

•  his  heirs,  and  therefore  the  remainder  to  the  fpn  who  was  a  ftran« 
•*  ger  could  not  arife  thereby.     Sixthly y  That  this  remainder  being 

■  •  limited  to  begin  upon  a  condition  precedent,  whereof  none  cafi 
^  •  take  advantage  but  the  Icflbr  and  his  heirs,  is  for  ever  defeated 

•  and  deftroyed,  becaufe  it  cannot  take  cffeft  according  to  thfe 
*  ♦  terms  limited  for  vefting  thereof. 

•  But  now,  if  one  makes  a  leafe  for  life  or  years,  upon  condi-  P>Krk.  fed; 
c  •  tion  to  pay  fo  much  at  a  day  certain,  or  referving  rent,  and  fof  ^V  Lltt. 

•  default  of  payment  a  re-entry,  remainder  after  the  death  of  the  114. 338. 
:  •  leflee,  or  after  the  years,  to  B,  for  life  or  in  fee ;  or,  if  one  Co.  40. 
;'  *  makes  a  leafe  to  A.  for  life,  remainder  to  B.  in  fee,  rendering  J-**^,'^^'* 
5  •  rent,  with  claufe  of  re-entry  for  default  of  payment  by  the  tenant  cro^EK*, 
:i  •  for  life,  and  to  retain  during  his  life;  in  thefe  cafes  the  remain-  T*?*  79*- 
3  *  der  veils  prefently  in  5.,  and  has  no  dependance  on  the  condi-  ^J^fl  J^^' 
::..  *  tion  for  its  taking  eiFed.  But,  if  the  condition  (hould  be  broken,  stod.  1.2. 

>  *  or  the  rent  arrear,  B.  cannot  enter,  being  a  ftranger ;  and  if  the  «•  *'• 

;:    •  IcffoT  (hould  enter,  he  would  be  in  of  his  firft  eftate  by  title  c!^ r'^'^oV 
i,;    •  paramount  the  remainder,  and  then  the  particular  eftate  being  &c.] 
js    •  determined  before  the  remainder  could  take  eflFefl,  the^ remainder 
/r;    '  would  thereby  be  deftroyed.    But  this  would  be  unreafonable 

>  •  that  he  (hould  deftroy  the  remainder  which  was  well  vefted  by 
'  his  own  grant ;  and  fince  every  man's  grant  (hall  be  conftrued 

*  ftrongeft  againft  himfelf,  and  this  muft  be  to  fupport  and  make 

*  good  the  eftate  he  has  parted  with ;  therefore  by  fuch  remainder 

*  over  the  condition  is  deftroyed,  and  the  power  of  re-entry  gone^ 

*  and  then  the  firft  eftate  is  abfolutc,  with  the  remainder  ovet  j 
^  and  the  le(ror  has  no  remedy  for  the  money  or  the  rent^  but  in 

*  a  court  of  equity/ 

*  2.  Diftin£tion  between  a  Deed  and  a  Will,  when  in  both  the 
<  fame  Words  of  Condition  are  made  ufe  o&  for  vefting  the 

^^        <  Remainder. 

^,         «  Here  we  muft  obferve,  that  though  in   cafe  of  a  deed, 

';     f  cither   the   condition    deftroy s    the    remainder,    or   the  re- 

Vot.V.  jF  "^maindcK 


;' 


>< 


00)  iltemafA&et  tftHi  fttltttil[oit» 

'  mtlnderjtbe  condltiony  a«  appears  befare,  yet  in  a  will  kit 

<  otherwxfe. 
ftft  AflT.  *  Thu8,  one  fetftd  of  lands  iti  fee,  devifeable  by  cuftomi  bj 

b  k^'^^  '  ^'^^  devifed  them  to  If.  8.  a  clerki  upon  condition  diat  he  OxM 
Perk.  feA*  c  be  a  chaplain,  and  fing  for  the  foul  tif  the  devifor  aU  his  life, 
Fh>w.  411.  <  and  that  after  his  death  the  land  fliould  retnaln  to  J.  D.  mm 
Vy^,  127.  (  Qf  g  2tkd  his  fucceflbrsy  to  find  a  chaplain  perpetuallr  to  fag 
^o1i.^a£1'  '  ^^^  ^^^  ^^^  ^^  ^^  devifor,  and  dies.  J»  S.  being  of  the  ageoiF 
4^7*  47f«     ^  twenty»four 'years  enters,  and  holds  the  land  for  fix  years,  aoJ 

^  is  not  a  chaplain }  the  heir  of  the  devifor  oufts  him ;  then  J.S, 

^  brings  an  aflife,  and  upon  the  pleading  thereto  by  the  heir,  and 

*  all  this  matter  found,  the  afiife  went  for  the  plaintiff  ^  vhcaee 

*  my  Lord  Cote  infers,  that  thu  «m/  110  Umutatumy  becaofe  then  the 

*  eftate  of  J.  S.  would  have  been  iffi  faBo  determined,  aadihc 
«  eftate  caft  upon  ?•  D.  and  then  J.  5.  could  not  have  rccofoed } 
^  fetondlyi  That  this  being  a  condition,  J.  D.  id  remainder  cooU 

*  not  enter  for  breach  thereof ;  and,  tUrdlj^  Since  it  was  adjsidpd 

*  likewife  againft  the  heir  that  he  could  not  enter  for  the  ondiaoi 

*  broken,  therefore  the  condition  by  the  limitatioa  of  the  reaiaifi' 

*  der  over  muft  be  deftroyed.    But  Perkins  in  citing  this  cifc 

*  holds,  that  for  breadi  of  the  condition  the  heir  might  enteri  vA 

*  yet  that  the  remainder  ihould  not  be  defeated  thmby,  but  that 
«  after  the  death  of  ?.  S.  it  ihould  well  take  efie£l ;  and  widi  him 
^  ^^ees  Djer  in  a  like  cafe,  and  takes  the  divetfity  between  a  fv- 

*  maindir  by  dnd  with  Kveryy  and  a  rmuindir  by  wis  for  in  cife 
^  of  the  «IfMf,  the  entry  for  the  condition  broken  drfluti  the  Bvirji 
'  and,  by  confequence,  the  remainder  which  depends  thereoD; 

*  but  in  cafe  of  a  tuiil  the  rematmder  is  gmi^  though  the  particok 

*  eftate  never  was  good,  or  be  defeated  before  the  remainder  can 

*  take  e8e£k,  which  muft  be  as  An  eMeeutmrj  devife^  not  as  a  ^^ 

*  maindir  s  for  then  it  ought  to  veft  when  the  particular  eftate 

*  ends;  and  without  queftion,  as  an  exeaUorj  dewfe^  fuch  lifflit>' 

*  tionover  hjg^g  and  therefore,  whert  Plawdtn  in  citing  this 

<  cafe  holds  it  to  be  a  limitation^  and  not  a  condition^  becaufetheo 

<  by  the  entry  of  the  heir  the  remainder  over  would  be  defeated, 

*  this  reafon  holds  xk>t,  when  bv  conftruing  it  an  executorj  in^ 

*  it  may  be  made  good,  and  yet  tne  condition  be  preferred. 

10  Co.  41.        <  So,  where  j/.,  feifed  of  lands  in  fee,  having  iffue  three  foM* 

5iIu?AbJ.'    *  ^-^  ^-^  ^  P'^  ^^V^*^'  *^  **°^'  ^^  ^^  ^^^  ^^^  lifc,>*««* 
^^^^      '     «  tioflequodi^aeducahit  puerosiefiatorisineruditianeetiomsimrittit^ 

'  the  remainder  to  i>.  his  fon  in  tail,  and  dies ;  the  wife  enters 

*  and  breaks  the  condition  :  and  if  jB.,  as  heir,  (hoald  enter  f«r 

<  the  condition  broken,  or  if  D.  ihould  enter  as  by  limitadon,  tf 

*  if  the  condition  was  deftroyed  by  the  limitation  ovcr»  were  the 
'  queftions ;  et  per  totam  curiam^  as  my  Lord  Coke  cites  it,  it  was 
«  held  to  be  no  limitation,  becaufe  there  are  etprefs  words  of  coih 

<  dition  ;  and  if  it  be  a  condition,  then  the  heir,  by  his  entry  i(^ 
'«  breach  thereof,  would  defeat  the  remainder  likewife,  wkiehi^ 

<  not  reafonable^  therefore  it  was  held,  that  by  the  limitation  tyrtr 

*  the  condition  was  deftroyed.  But  in  Dyery  which  fccaw  Vi  ^ 
'  the  £une  cafe,  it  was  held  the  amotion  vfos  mi  dfftroyd^  bot  tii^ 


^  for  breach  thereof,  the  heir  fliould  cntcr^  arid  hoici  during  ihi 
^  life  of  the  wife,  and  yet  that  after  her  death  jD.  (hould  have 
^  the  lahd^  which  muft  be  by  way  of  e^ectdtory  dtwfi. 

*  But,  however  the  law  might  have  ftood  when  devifes  of  lands  n/rtidd 

*  were  not  very  frequent,,  it  is  now  fettled,  that,  in  cafe  of  a  will,  Condition^ 

*  the  druifee  in  remainder Jbalt  enter  fir  breach  of  the  condition  annexed  ^^^^\ 

*  to  ibefirR  eftatCy  be  it  devifed  to  a  ftratager,  or  to  the  heir  him-  •  lo  other* 
^  fclf.     This  conftruftioti  was  introduced  to  fupport  the  intent  of  ^«<**»  '*Jj 

*  the  tisaator*   ^hich  othcrwife,  in  many  cafes,  would  be  totallv  JJ^^J  XiS^' 
^  frufttated,  and  his  ^ill  fet  afide:  and,  to  make  way  for  fiich  eTerlnadc 

*  conftrudion,  they  held,  that,  by  nonpayment  of  the  fum,  of  "^^j  •  ?«»- 

*  nonperformance  of  the  thing  dircfted  to  be  done,  theejlaii  of  the  ^^J  [J*  * 

*  Jlrji  dewfee  'determined  immediaiely  without  entity  or  claim,  and  then  preceding 

*  tie  remainder  fucceeded  as  if  there  had  been  no  condition  at  all ;  and  «^*^!».'^** 
^  fo  they  changed  the  condition  into  a  limitation,  which  deter-  ^ban'operatt 

*  mines  the  eflate  to  thd  firft,  artd  cads  the  poffeflion  on  the  fe-  m  a  iimiu^ 
^  cond  by  way  of  immediate  remainder.      Another  teafon  df  this  ^'^^V^^'.'li 

*  con(lru£kion  might  be,  that  feeing,  by  the  limitation  oirer,  the  thecMiiau* 
^  \atid  was  given  fironxthe  heit  at  law,  and  a  new  heir  made,  it  anceand 

^  was  now  more  reafonable,  that  this  hat'es  faSlus  (hould  take  ad-  "J**??  ^^ 

*  vantage  of  the  condition,  who  was  to  have  the  benefit  of  the  t!SaX3t\  txA 

*  land,  than  the  heres  natuSj  who,  by  fuch  limitation  dverj  was  that  apon 

thebr<iachor 


<  fore  they  cpn(irued  fiich  hares  faSus  to  be  the  heir  who  Jhould  *|^^^ 

*  enter  for  breach  of  the  condition*     And  this  was  ftill  more  reafon-  iffofaa»df 

*  able,  when  the  firft  devifee  was  hinlfelf  heir  at  law,  and  was  to  terminc  and 
^  perform  the  conditidrt;  for,  othcrwife.  Whether  he  performed  it  "f^*^'^ 
^  Or  tiot|  the  remainder  could  never  take  place^  fince  none  could  claim ;  and 

*  take  advantage  of  the  breach  thereof*  but  he  himfdf  who  was  ^«  limita-  ' 
^  to  perform  it ;  and,  by  cOnfequehcej  the  remainder,  which  was  ^^u  th^^- 

*  to  arife  iipon  the  breach  of  fuch  condition,  would  be  prevented  npoo  aaw* 

*  and  deltroyed,  and  the  intent  of  the  teliator  eluded*.  ***y  <^<»n- 

'  mence  in 

^effioo,  and  the  perfon  claiming  under  it,  whether  heir  or  Aranger,  ihill  hate  imm^iate  right  to 
tBe  e^ate.  Thus  indeed  \i  the  tk(Utor*s  incentlon  fcfTefluated,  by  fubfiantiating  the  remiiiDder,  though 
Udtlted  to  a  ftrangcr  ^  and  enforcing  the  perform  tnce  of  Che  condition  by  the  determination  of  the  pai^ 
licolar  eftaie  upon  the  breach  of  h,  notwithftanding  that  partieular  cftate  be  limited  to  the  hcif  hUnfdf. 
Fcanc,  409.  4tb  edit.    Fidt  Plow.  408 «     Scholaflica**  cafe,  &  infra f  8 1  z. 

*  Therefore,  where  st  copyholder  ill  fee  of  lands,  defcendible  in  Wdcockr, 

*  Borough  Englijhf  having  tbtee  fons  and  a  daughter,  furrcndered  Hamond, 

*  hii  land  to  the  ufe  of  his  will ;  and  after  by  will  devifcd  his  land  cro?EliiL 

*  to  his  elded  fon  in  fee,  (for  fo  it  was  conftrued,)  paying  to  each  204^ 

*  of  his  brothers  and  his  fifter  40/.  within  two  years  *  after  his  *L«<m»i»4- 

*  death,  and  died;  the  eldeft  fon  was  admitted,  and  did  not  pay  uc.  joxT* 
^  the  money  within  the  two  years;  the  youngeft  fon  entered;  it  Roll. Rep. 

*  was  adjudged,  that  his  entry  was  lawful ;  for  though  in  a  will  y 9*  «<*  «■ 
{     •  the  wotdpaying  amounts  to  a  condition,  yCt,  if  it  fliould  be  con-  ^^  ^^I^ 

^  '  ilrued  a  condition,  in'  this  cafe  it  would  defcend  on  the  eldeft  fon 

^  '^  himfelf,  who  was  to  perform  it,  and  alfo  take  advantage  of  the 

^  *  breach  thereof^  and  then  whether  he  performed  it  or  not  wouI4 

''  ■                                       3F  a                                       «  be 
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be  all  one,  Cnce  either  way  he  was  to  have  the  land  ;  and  (o  die 
youngeft  children  would  be  not  only  without  remedy  for  their  por- 
tionsi  but  there  would  likewife  be  no  penalty  upon  the  eldeil  to 
enforce  the  payment  thereof ;  which  would  fruftrate  the  intent  of 
the  teftator^  therefore  they  con  (I  rued  the  devife  to  the  eldeft 
fon  paying,  i^c^^  to  be  a  limitation  to  him  till  he  made  defauk 
of  payment  only,  and  no  longer ;  and  then  by  fuch  default,  hh 
eftate  ceafmg,  the  nature  of  the  land  reviyes  and  lets  in  the 
youngeft  fon,  who  was  heir  by  the  cuftom,  Cnce  there  was  no 
limitation  over. 

*  So,  where  one,  feifed  of  lands  in  fee,  having  iflue  two  Cam 
and  a  daughter,  devifed  to  his  youngeft  fon  and  dau^ter  20 /» 
a-piece,  to  be  paid  by  his  eldeft  fon  \  and  devifed  bis  lands  to 
his  eldeft  fon  and  his  heirs,  upon  condition,  that  if  he  did  not 
pay  the  faid  fums,  that  then  the  land  fhould  remain  to  his  young- 
eft fon  and  daughter,  and  their  heirs,  and  died  ;  the  eldeft  foa 
entered,  and  did  not  pay  the  money;  it  was  adjudged  that  the 
youngeft  fon  and  daughter  (hould  have  the  land;  ior^  frfi^ 
this  devife  to  the  eldeft  fon  and  heir,  being  no  more  than  w^hat 
the  law  gave  him,  without  fuch  devife,  was  void.  Secondly^  if 
this  (hould  be  a  condition,  it  would  be  defeated  by  the  defcent 
on  the  eldeft  fon,  who  was  to  perform  it.  Therefore,  tbirdJy^ 
it  was  held  to  be  a  devife  to  the  eldeft  fon  only,  or  no  longer  than 
till  he  failed  to  pay  the  faid  fums ;  and  then  to  the  youngeft  foa 
and  daughter,  which  gives  them  the  land  by  way  of  limitathm^ 
upon  his  failing  to  pay  the  faid  funis.  But  Vaughan^  in  cnting 
thi^  cafe,  holds,  the  devife  to  the  eldeft  fon  being  void,  that  then 
it  was  no  more  than  if  he  had  devifed,  that  if  his  eldeft  fon  did 
not  pay  fuch  fums,  that  then  tlie  land  ftiould  be  to  the  legatees  ; 
which  makes  a  good  future  executory  devife^  and  the  land  in  the 
mean  time  defcends  to  the  heir  at  law,  as  if  no  devife  had  been 
made  thereof.  This  conftrudion  is  well  warranted  by  the  cafe, 
and  anfwers  the  purpofe  for  which  it  was  cited  by  Vaugban^ 
but  the  other  conflruAion,  in  making  it  an  aQual  limiiatmn,  is 
more  natural  and  agreeable  to  the  words  and  intent  of  the  will* 

*  One  devifes  lands  to  ji,  his  wife,  upon  condition  that  fiit 
do  not  marry ;  and  if  flic  marry  or  die,  that  then  the  land  £haH 
remain  to  B.  in  tail ;  and  if  B.  die  without  iflue  in  the  life  of 
A,  that  then  the  land  (hall  remain  to  ^.  to  difpofe  thereof  at 
her  pleafure ;  and  if  B.  furvive  ^.,  and  after  die  without 
iifue,  that  then  the  land  ftiall  be  divided  betwixt  the  (ifters  of 
the  devifor,  and  dies :  J3.  dies  without  iflue,  in  the  life  of  ^« ; 
it  was  adjudged,  that  A,  had  a  fee  by  the  words  to  dt/poje  thereof 
at  her  pleafure:  and  that  the  remainder  to  the  (ifters  was  upon  a 
contingent,  which  never  happened,  viz.  B*s  furviving  yf.,  bat 
J?,  dying  before  A.  the  devife  of  the  fee  to  A.  was  abfolute; 
And  though  it  was  doubted  if  a  remainder  might  be  limited  to 
begin  upon  a  condition  precedent,  annexed  to  the  firft  eftate,  as 
in  this  cafe  it  was,  yet,  being  in  a  will,  it  was  held  to  be  a  new 
executory  devife  of  the  reverfion,  if  the  eftate  had  been  defeated 
by  the  precedent  condition,  and  not  as  a  reoiainder;  or  at  leaft 

<  the 


the  condition  ihould  be  conftnied  to  amount  to  a  limitation  tifl 
flic  married  ^  and  fo  the  remainder  would  be  made  good  thereby 
upon  fuch  determinable  particular  eftate. 

One  devifes  lands,  devifeable  to  A^  for  life,  upon  condition  that  Plow.  vi. 

if  his  heir,  to  Mrhom  the  reveriion  defcends,  difturb  A,  or  the  4«4* 

executors  of  the  devifor  of  (heir  adminiftration,  that  then  the 

land  ihall  remain  to  the  daughter  of  the  devifor  and  her  heira^ 

^  and   dies  \     ^»  dies;    the  daughter  brings  a  formedon  in  re* 

'  mainder   againft  the  fon  and  heir  of  the  devifor,  and  alleges^ 

'  that  he    difturbed  A.  and  the  executors  alfo ;   and  iHue  was 

*  joined  upon  it;  which  proves  that  the  limitation  to  the  daitgb- 
^  ter  iHras  good  as  an  executory  devife,  to  take  efie£l  upon  fuch 

*  difturbance  \  and  the  fee,  in  the  mean  time,  defcended  to  the 

*  heir  \  and  the  book  adds,  that  this  could  not  be  a  condition,  be> 
^  caufe  then,  by  the  defcent  to  the  eldeft  fon,  who  was  toperfoini 

*  it^  it  would  be  deftroyed.* 

^*  This  is  true  -,  but  this  in  ftri£lnefs  was  no  manner  of  condip 
^  Uon,  but  only  a  defignation  of  the  time  when,  and  the  manner 
*<  how,  the  future  executory  devife  to  the  daughters  was  to  take 
*<  effeA,  as  will  appear  hereafter. 

<<  Cejlui  que  ufe  in  fee  before  27  H.  8.  devifes  his  lands  to  his  Dyer,  117. 
**  wife  for  life,  ita  quod  nonfaceret  out  permitteret  aliquod  vo/lumy  ^*  Hubby't 
**  the   remainder  after  her  death  to  his  fecond  fon  in  tail,  and  ^"^ 
*<  dies  ;  and  after  the  ftatute,  the  wife  commits  wafte.     A  qustr^ 
*^  is  made.  Whether  the  feoffees,  or  heir  of  the  devifor,  or  he  in 
^<  remainder  ihould  enter  for  the  condition  broken  ?      And  if,  hf 
*•  entry  of  the  heir  or  feoffees,  the  remainder  be  deftroyed  ?     No 
*<  refolution  is  given  in  it ;  but,  by  the  laws  beforementioned,  it 
*^  feems    clear,  that  if   the  heir  does  enter  for  the  condition 
<*  broken,  and  hold  during  the  life  of  the  wife,  yet  after  her 
<'  death  the  remainder  to  the  feqond  fon  will  be  good,  by  way  of 
<<  executory  devife ;    for  the  remainder,  not  being  to  take  tScfX 
<<  by  exprefs  words  till  after  her  death,  he  in  remainder  cannqt 
<<  enter  upon  breach  of  the  condition  by  making  it  a  limitatio% 
<<  till  ihe  does  wafte,  and  to  veft  prefently  upon  fuch  wafte  coni- 
<«  mitted.'* 

<  A.  haviug  iflue  three  fons  and  two  daughters,  and  the  eldeft  Fry  t. 
•  daughter  having  iflue  J?.,  and  the  youngeft  ifliie  C ;  A.  by  his  SS!^^* 

<  will  devifes  lands  to  his  wife  for  life ;  and  after  her  death  to  his  ^.  p^. 

«  grandchild  J5.  and  the  heirs  of  her  body ;  provided  always,  an4  Veoi.  199. 
«  upon  condition,  that  flie  marry  with  the  confent  of  D.^  £.,  and  ]J|JjJgJ' 

<  i^.,  or  the  major  part  of  them ;  and  in  cafe  (he  marries  with6ut  300/ 

<  fuch  confent,  or  dies  without  iflue,  then  he  bequeathed  the  faid  3  K^b.  756. 

<  premifcs  to  C,  and  died ;  B.  married  G.  without  confent  of  7*7* 

<  any  of  the  perfons  named  for  that  purpofe,  and  thereupon  C 

<  entered  upon  her.     It  was  held  clearly  to  be  a  limitation  to  her 

<  till  (he  married  without  fuch  confent,  and  not  a  condition  ;  fqr 

<  then  it  would  defcend  to  the  heir  at  law,  and  he,  for  breach 
*  thereof,  might  enter  and  defeat  the  limitation  over ;  therefore  it 

<  was  conftrued  to  be  a  limitation,  and  that  the  marriage,  without 
[  fuoh  confent,  determined  her  eftate-tail,  and  caft  the  pofieflfioli 
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<  3*  Di{lin£lioa  between  a  Limiution  over  m  cafe  of  a  Will,  aad 

'  where  no  Limitation  is  roade  over. 

'*  The  third  diftinfilon  I  obferved,  was  between  a  limitation 
over  in  cafe  of  a  conditional  devife  in  a  will,  and  where  no  li- 
mitation was  made  over  upon  breach  of  the  condition ;  andbedi 
parts  of  this  diftinflion  fufficiently  appear  from  the  laws  aireadj 
mentbned  under  the  ift  and  ad  head;  I  (hall  therefore  only 
add  the  two  following  cafes  for  further  illuftration  thcrcoCL 
The  firft  whereof  was  this  ;** 

*  A.  feifed  of  landS)  and  having  ifliie  two  daughters  only,  dcvifed 
lands  to  the  elded  and  her  heirSi  and  that  ihe  pay  to  her  young- 
eft  fifter  yearly  30  /.  And  per  r»r.— ^This  was  a  condition^  for 
otherwife  the  youngeft  fifter  would  have  no  remedy  for  the  rent; 
and  being  a  condition,  it  defcended  upon  both  the  daughters  as 
heirs,  and  for  breach  thereof  the  youngeft  might  enter  into  a 
moiety  of  the  land  with  her  fifter ;  for  there  being  no  limitation 
over  to  the  youngeft  for  default  of  payment,  if  fhe  had  not 
been  equally  heir  with  her  fifter,  (he  would  have  been  without 
remedy. 

<  So,  where  a  copyholder  in  fee  of  lands  in  Borough  En^fi^ 
having  iflue  three  fons,  A,y  B.^  and  C,  furrendercd  his  land  to 
the  ufe  of  his  will,  and  after  devifed  them  to  B.  in  fee,  upon 
condition  that  he  fliould  pay  to  his  four  fifters  20 /•  a-piece  at 
their  full  age,  and  died ;  A.  the  eldeft  fon  had  iflujc  two  daugh- 
ters, and  died;  B.  was  admitted,  and  did  not  pay  the  20 A 
a-piece ;  C  the  youngeft  fon  entered :  4t  was  objeded,  that  th£i 
was,  a  limitation  to  B.  till  he  failed  to  pay,Cs^r.  and  fo  ihould  go 
to  the  yoimgeft  fon,  who  was  inheritable  by  the  cuftom.     But 
it  was  adjudged  to  be  a  condition,  and  that  for  breach  thereof 
the  daughters  of  A.  the  eldeft  fon  (hould*  enter;  but  it  feems 
that  after  fuch  entry  the  heir  by  cuftom  (hall  enter  upon  thenu 
But  quAre^  if  the  devife  had  been  to  the  eldeft  fon  upon  fuch 
condition,  this  had  been  a  limitation,  which,  upon  non-paiyment, 
would  have  carried  the  land*  to  the  youngeft  fon,  who  was  hdr 
by  cuftom ;  for  otherwife,  if  it  (hould  be  a  condition,  by  the  de- 
fcent  to  the  eldeft  fon,  it  would  be  merged  and  defeated.     But 
quitri^  if  the  land  had  been  defcendible  to  the  eldeft  fon  as  other 
inheritances  at  common  law  are,  and  fuch  conditional  devife  had 
been  made  thereof  to  the  eldeft  fon  without  any  limitation  over 
for  default  of  payment,  qu^i  if  in  fuch  cafe  the  legatees  had 
any  other  rem/cdy  than  by  bill  in  equity  for  their  legacies,  for 
the  land  not  being  given  to  them,  it  will  be  hard  to  maintain, 
that  for  breach  of  the  condition  the  land  (hould  go  over  to  them ; 
therefore  in  fuch  cafe  it  (hould  feem  they  have  no  remedy  but 
in  Chancery,  where  the  eldeft  fon  will  be  looked  upon  as  \ 
f  |;f  Viftee  fof  the  nayment  of  fo  inuch  money  to  thenu' 
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4.  I>iftin£iion  between  Remainders  that  are  to  arife  upon  Con- 
<  ditions  agreeable  to  the  Rules  of  Law,  andfuch  as  are  to  arife 
^  upon  Conditions  repugnant  and  againft  the  Rules  of  Law* 

^  As  to  the  firft  part  hereof^  how  far  remainders  npon  fuch 
conditions^  and  fo  far  as  they  may  be  called  conditionsi  which 
do  not  go  in  reftraint  and  abridgment  of  the  firft  eftate,  axe 
good|  ^11  appear  under  the  5th  and  laft  di(lin£kion.    But  as  to 
>  the  remainders  that  are  to  arife  upon  conditions  repugnant^  and 
^  againft  the  rules  of  law,  this  has  been  already  cleared  in  part 
^  under  the  firft  di(lin£tion|  and  will  now  fully  appear  by  the 
^  cafes  following  :** 
*  Therefore^  if  one  by  his  will,  by  covenant  to  ftand  feifedi  i  Co.  St. ' 
feoffment  to  ttfes,or  other  conveyance  whatfoever,  gives  or  con-  **«'P*«*3«- 
veys  lands  to,  or  to  the  ufe  of  ^.  his  eldeft  fon,  and  the  heirs  e  co.  40* 
male  of  his  body,  remainder  to,  or  to  the  ufe  of  J}.  his  fecond  9  Co.  117^ 
fon,  and  the  heirs  male  of  his  body,  and  fo  to  the  third  and  other  ^^  ^^* 

*  fons  in  like  manner ;  and  after  adds  a  provifo,  that  if  A.  or  his  cro.  jac« 
^  ifluCj  or  any  other  of  his  fons  in  remainder,  (hall  attempt  to  ^9^- 

^  alien,  isTc.  or  fliall  alien, .cj'r.  by  which  any  eftate  fhall  be  bar-  l^^l^ 

*  red,  isfc.  that  then  immediately  after  fuch  attempt,  and  before  Swiq^  jit. 
'  any  a£l  executed,  or  immediately  after  fuch  alienation,  the  ufe 

*  and  eftate  of  him  fo  attempting  or  aliening,  (sfc.  fliall  ceafe  as  if 

*  he  were  naturally  dead,  and  that  then  it  fliall  remain  immedi- 
^*  ately  to  fuch  perfons  to  whom  it  ought  to  come  by  the  intent  of 
.'  the  indenture  or  will,  or  to  him  in  the  next  remainder,  is^c.    In 

*  this  cafe  the  remainders  are  adually  vefted  as  remainders  in  all 
^  the  fons }  but,  as  to  their  taking  tfft€t  in  pofleflion  upon  breach 
/  of  the  condition,  or  fooner,  or  otherwife  than  they  would  have 
^.*  done  if  there  had  been  no  condition  at  all,  the  provifo  or  condi- 
l^  lion  is  totally  repugnant  and  againft  law ;  for  be  it  either  a  con- 
'/  dition  or  a  limitation,  it  cannot  carry  over  the  eftate  to  him  in 
'/  remainder  upon  breach  thereof.     For  if  it  be  a. condition,  then 

*  the  donor  and  his  heirs  only  can  take  advantage  of  the  breach 
1^^*  thereof,  not  thofe  in  remainder  who  are  ftrangers;  and  if  the 
\  *  donor  or  his  heirs  enter  for  breach  of  the  condition,  they  thereby 

*  defeat  not  only  the  prefent  eftate,  but  all  remainders  dependant 
^ '  thereupon.  If  it  be  a  limitation  till  they  alien  only,  yet  it  is  re- 
^y  *  pugnant,  that  when  by  the  alienation  the  eftateis  adually  fettled 

*  and  vefted  in  the  alienee,  the  fame  alienation  fliould  at  the  fame 
"  *  time  veft  and  fettle  the  eftate  in  another ;  and  for  the  words 
^'  *  attempting^  endeavouring^  or  going  about  to  alien^  they  are  of  too 
f  '  uncertain  a  fignification  to  receive  any  countenance,  and  what 
'  '  fiiall  be  faid  a  fufficient  attempt,  and  what  not,  is  hard  to  deter- 
'  ^  mine;  befides  that,  all  fuch  claufes  tend  to  perpetuities,  to  fix 
^  ^  eftates  in  families  unalienable,  that  they  can  upon  no  exi« 
^  '  gencies  or  emergencies  whatfoever  difpofe  thereof,  to  provide  for 

*  pajment  of  their  debts,  their  wives,  or  younger  children ;  and 

*  alio  they  deftroy  and  enervate  the  force  of  fines  and  common 
..  \  Te(oven^9  the  great  and  common  aflurancesi  whereby  men  hold 
^  «  their 
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thm  eftates,  and  therefore  with  juft  veaToo  all  fudi  danfca  aK| 
exploded  and  difallowcd. 
'  One  devtfes  lands  to  his  fon  A.  and  the  beirt  male  of  his  body,' 
provided  that  If  A.  or  any  ifibe  male  of  his  body,  alien^  gire,  or.j 
grant  the  premifes  to  any  perfon  for  above  twenty  years,  (s^c» 
that  then  the  faid  premifes,  for  defaub  rf'  fucb  ijfue  mak  of  the 
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<  body  of  A.^  immediately  upon  every  (uch  alienation,  gitt^  or 

*  grant,  (ball  remain  and  come  to  his  (the  teftator^s)  fo]>  B.^  ani 

<  the  heirs  male  of  his  body,  ^c.  and  dies  \  A.  enters  and  makei 

<  a  Icafe  for  a  thoufand  years,  and  dies  without  iflue  male,  kaTing 
^  C.  his  daughter  and  heir ;  B.  enters  upon  her,  C.  re-enters*] 

<  It  was  held^f^.  That  the  remainder  to  B*  was  not  to  take  efledrj 

*  but  upon  alienation  and  death  without  ifliie  male,  and  not  u[ 

<  the  death  of  .^.  without  iflue  male  only.     Seeoftdly^  That  die 

*  mainder  being  limited  to  take  tSt€k  upon  fuch  alienation 
^  never  arife,  becaufe  by  the  alienation  the  land  is  given  to  anoi 

*  and  then  it  is  repugnant  to  make  the  alienation  to  one  faffii 
'  to  carry  the  land  to  another/    <^  Nate;  This  cafe  appears 
^  Crohi  to  be  adjudged  in  C.B*  and  J?.  R,  for  the  daughter  of  ^i| 
**  but  in  Moore  it  is  faid,  that  in  error  afterwards  brought  in  B, 
^  the  judgment  was  reverfed,  but  no  reafons  for  the  rererfal 
«  there  mentioned.    This  cafe  agrees  with  the  cafe  of  ASmn 
<<  Hare  above  mentioned,  where  it  was  holden,  that  without 
<<  attempt  to  alien,  the  remainder  was  not  to  arife ;  and  upon 
*'  point  only  judgment  was  there  given,  without  entering  into 
^  nature  or  validity  of  the  limitation,  which  by  the  foregoing 
**  appears  to  be  clearly  againft  the  laW." 

*  One  devifes  lands  to  A.  in  tail,  upon  condition  that  he 

*  not  alien,  and  that  if  he  dies  witboui  iffu^  it  (hall  remain  to  JB, 
^  itt\  after  A.  aliens,  yet  B.  cannot  enter  for  the  condit 

*  broken,  but  the  heir  at  common  law,  becaufe  this  is  not 
^  mitation,  but  a  condition,  by  Coke  and  Warhurton*-    But 
^  if  ^.  after  dies  without  iflue,  if  J?,  may  not  enter)  for  thoi 
^  the  heir  enter  for  the  condition  broken,  and  hold  till  the  ei 
<.  tail  determined,  yet  the  remainder  to  B.  feema  good  by 
^  executory  devife,  to  arife  out  of  the  revcrGon  vefted  in  the 

<  by  his  entry  for  breach  of  the  condition,  and  not  as  an  imi 

*  ate  remainder,  becaufe  it  is  not  to  take  e(ft&  till  the  death  of. 

*  without  ifllue,  and  yet  the  eftate  tail  of  A.  by  breach  of  the  con- 

*  dition  may  determine  long  before. 

<  One  devifes  lands  to  A*  and  the  heirs  male  of  his  body,  pro* 
'  vtded  if  he  does  attempt  to  alien,  that  then  immediately  hit 

*  eftate  (hall  ceafe,  and  B.  (hall  enter :  after  A.  makes  a  feoffmcm 

<  in  fee,  and  thereupon  B*  enters ;  and  it  was  adjudged  in  die 

<  grand  feifions  againft  JB.,  whereupon  he  brought  a  writ  of  erroci 

<  And  Jlrft  it  was  agreed,  That  tenant  in  t^il  could  not  be  ic^ 

<  drained  from  alienation  by  fine  or  recoveryit    Seeptultff  That  a 

*  bare  attempt  would  be  no  breach  \  but  then  it  wasargnedy  dial 
'  he  might  be  reftrained  from  aliening  by  feoffianent,  or  other  ad 

*  which  would  amount  t^  a  tort,  and  make  a  ^UfeootiaflaBce^  and 
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bit  this  proYifo  imports  as  much ;  and  therefore  the  feoflfment 

"as  a  breach,  for  that  was  an  attempt,  and  mote  $  aod  that 

lerefore  it  (hoald  determine  fhe  eftate-tail  quaji  by  linytation^ 

^hich  would  give  an  immediate  title  of  entry  to  B.  by  executory 

bvife^  and  that  the  current  of  authoritiesi  fince  lo  do.  40.  are, 

bat  a  condition  in  a  will  ihall  be  taken  as  a  Kmltation.     Byt 

he  ^rhole  court  held  the  condition  yoid,becaufe  nm  conftat  what 

ball  be  adjudged  an  attempt,  and  how  it  fhould  be  tried }  and 

b  the  judgment  was  affirmed* 

>  But  -lybcre  one,  having  two  fons,  devifed  Blackaere  to  his  ^\jum.^ 

Meft  in  tail,  and  Whtttacre  to  his  youngeft  fon  in  tail,  prowfo  **?•  *7«^ 

huper  that  if  any  of  his  children  alien  or  demife  any  of  his  lands  p^^  '* 

»  them  derifed  before  they  come  to  the  age  of  thirty  years,  then 

the  next  brother  (hall  enter ;  the  eldeft  enters,  and  lets  Black" 

$cre  before  his  age  of  thirty  years :  this  was  held  a  good  limit- 

felion  till  they  aliened^  and  that  upon  alienation  it  mould  go  to 

the  other.     But  this  cafe  diffbrs  from  the  preceding  cafes,  for 

here  wa^  no  total  r^ftraint  of  alienatloa,  but  only  till  they  ar« 

ti^ed  to  fi|ch  an  age  as  they  might  be  prefumed  to  have  full  dif^ 

cretion,  and  to  know  well  what  they  did,  wliich  was  but  a  rea* 

fonable  reftraint ;  but  in  that  cafe  where  the  younger  brother 

entered  into  Blaciaere  by  virtue  of  the  limitation,  and  aliened 

it  before  his  age  of  thirty,  it  was  heldj  that  the  eldeft  brother 

could  not  enter  into  it  again,  becaufe  by  the  entry  of  the 

younger  brother  that  part  was  difcWged  of  the  limitation  for 


*  perpetuity  as  any  of  them«    The  cafe  was  this;-i-A  man  devifed  cafe. 

*  lauds  to  his  elcteft  (on  in  tsul^  remainder  to  his  youngeft  fon  in  ^«*  543* 
^  tail,  reniaiBder  over  in  tail,  remainder  to  his  own  right  heirs ;  ^  *  '^'* 
^  and  if  any  of  the  entails  do  wrong,  vex,  or  moleft  any  other  of 

^  d^em  for  the  bid  lands,  or  mortgage,  bargain,  and  fell  the  faid 

*  tands,  or  otherwife  incumber  them,  (5V.  that  then  every  fuch 
^  perlbn,  and  his  and  their  heirs,  fhall  forthwith  be  excluded  and 
^  difcharged  touching  the  faid  entail ;  and  that  the  conveyance  of 
^  the  entail  of  the  faid  lands  againft  him  or  them  (hall  be  of  no 
^  force,  but  that  it  flial)  defcend  and  come  to  the  party  next  in  tail 
**  to  him,  as  if  fuch  diforderous  perfon  had  never  been  mentioned 
1*  in  the  will.    The  eldeft  fon  enters  and  avoids  a  fine,  and  fufiers 
^  a  common  recovery,  and  the  youngeft  fon  enters  upon  him, 
^  It  was  adjudged  that  his  entry  was  lawful,  and  that  the  eftate 
y  of  every  one  in  remahider  was  fubje£i  to  the  limitation  to  ceafe 
V  hy  alienation.    And  that  the  next  in  remainder  might  enter; 
y  for  that  it  ^^s  not  a  condition,  becaufe  then  it  would  defcend  to 
'^  the  eldeft  fon  himfelf,  afid  by  his  alienation  would  pafs  extin« 
'^*  guiihed  in  the  land ;  but  beiAg  a  limitation,  it  is  as  if  it  were 
^*  devifed  to  every  of  them  till  they  aliened,  and  fp  by  alienation 
*'  their  eftate  ipfofaHo  determines,  and  b  caft  upon  him  in  the  re- 
^  tuailndei^  before  e^ry^    fivA  ifiX  coafti[u£tioa  of  the  condition 
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^  by  1  limitation  in  a.  will,  this  cafe  feems  to  bare  led'  tbc  waf 
**  to  all  the  cafes  that  have  followed  upon  k.  But  for  the  oacoie 
<*  of  the  condition^  all  the  cafes  before  mentioned  feem  to  condaai 
re  Co.  4*.  <<  it.  And  my  Lord  Cote  fays»  that  a  contrary  judgment  was  gm 
l^*^  AiT'  *'  ^^  ^^  {^me  cafe  afterwards  by  Fopbam  and  two  jufticcSy  tfamt^ 
^^£jlf ^'  '*  Moor  in  reporting  the  fame  cafe  mentions  it  to  have  been  a^ 
437.  aod  <<  judged  by  Pqpham  and  two  juftices,  according  to  the  refolatioa 
Ft*ne'i       n  j^  ^ht  Commentaries.     But  the  cafe  at  this  day  by  good  opinioi 

4U1  cd^l     "  '^  ^^^^  ^^  ^^  "^  '^^»  ^  being  introdu£live  of  a  perpecuity  whiA 

"  the  law  condemns/' 

s  ?•  Wins*        Upon  a  marriage  fettlement  ^.  is  made  tenant  for  life,  remaia* 

>^-  der  to  the  heirs  of  his  body  by  his  wife  Jane;  and  in  the  fame 

CoiUoi  v?^   deed  A.  covenants  not  to  fuffer  a  recovery,  but  that  the  lands  ihail 

be  enjoyed  according  to  thefe  limitations  ;  A.  notwithftanding  hs 

covenant  fuflfers  a  recovery,  and  devifes  the  lands.     It  was  heU 

in  Chancery,  that  A.  being  tenant  in  tail,  and  as  fuch  having 

power  to  fuffer  a  recovery,  the  lands  devifed  (hould  not  be  afieflcd, 

but  that  the  covenant  was  good,  and  (hould  therefore  biud  hii 

aflets. 

*  5.  Di(lin£lion  between  fuch  Words  as  a£^ually  make  a  Condit]C»^ 
^  and  fuch  as  are  only  defcriptive  of  the  Time  and  Manner  whca 
<  and  how  the  Remainders  are  to  arife, 

<*  The  fifth  and  Ia{l.di(lin£lion  I  (hall  mention  is,  between  fuck 
*<  words  as  a£lually  make  a  condition,  and  fuch  as  are  only  dfr 
^*  fcriptive  of  the  time  when,  and* manner  how,  the  remaindcn  axe 
'^  to  arife  and  take  place.  And  this  is  the  more  neceflary^  becaufe 
^<  in  feveral  of  the  foregoing  and  other  cafes  great  difputes  have 
*'  arifen,  when  tlie  word  condition  has  been  in  the  deed  or  will, 
^  though  in  reality  there  has  been  no  manner  of  condition  at  all^  for 
*^  a  condition,  as  appears  before,  properly  and  ftri^ly  taken  muft 
^  g6  in  reftraint  and  abridgment  of  the  eftate  (irft  given,  other- 
<<  wife  it  is  no  condition,  but  only  a  modus  or  particular  qualifi- 
<<  cation  whereby  fuch  a  perfon  is  to  entitle  himfelf  to  the  e(btB 
<<  in  remainder,  and  has  no  manner  of  relation  to  the  firft  eftafie 
••  either  to  (hortcn  or  abridge  it." 
Plow.  »3io  *  Therefore,  where  one  made  a  leafe  to  A.  for  life,  remainder 
«9*  .  <  to  J?,  for  life  \  and  if  it  happen  B.  dies  before  A.y  then  the  lands 
Co^Utt.       ,  ^^  remain  to  C.  for  life ;  B.  dies  in  the  life  of  -rf.,  and  then  A, 

*  dies,  and  if  the  remainder  to  C  was  good,  was  the  quedion  i  It 

<  was  argued  that  it  was  not,  becaufe  it  was  appointed  to  begin 

*  during  the  particular  edate,  where  it  ought  to  be  limited  to  take 
'  effe£l  after  the  particular  eftate  ended ;  and  therefore  a  leafe  for 

<  life  to  A.y  remainder  (o  B.  for  life,  and  if  A.  dies,  that  then  it 

*  (hall  remain  to  C.  in  fee,  this  remainder  is  void,  becaufe  then  it 

<  would  fubvert  the  remainder  to  ^.,  and  therefore  is  repugnant 

<  to  the  eftate  firft  limited  to  B.  So,  a  leafe  to  two  for  their  liveSt 

<  remainder  after  the  death  of  the  (irft  of  them  to  C.  in  fee,  is 

*  void,  becaufe  it  would  defeat  the  furvivor(hip  given  by  the  firft 

<  words.    So  here,  fecondly,  it  was  .argued.  That  this  remainder 

''was 
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IS  ^roid^  being  to  begin  upon  a  condition^  wbereof  non»(bo\il(l 
ke  advantage  but  the  leflbr  and  his'beirs.  Thirdly,  That  this 
mainderj  being  to  begin  upon  a  condition  precedent,  did  not 
lis  out  of  the  leiTor  at  the  time  of  the  livery,  as  all  remainders 
ight,  and'  therefore  alfo  was  void.  But  on  the  other  fide  it 
as  argued  and  adjudged^  that  •Jirft^  Here  was  no  repugnancy, 
it  it  ^vas  not  intended  that  if  B.  died,  living  ^.,  that  then  o« 
lOuld  Kave  the  land  immediately,  but  that  then  it  Ihould  remain 
^  C.  as  a  remainder,  Wz.  after  the  death  oi  A,<,  and  as  B.  would 
ave  had  it,  if  he  had  lived.  Secondly^  That  this  was  not  a  con- 
JLtion,  but  a  limitation  when  the  remainder  fhould  begin ;  for  if 
t  were  a  condition,  it  would  go  in  reftraint  of  the  thing  gived 
Don  ibinething  to  be  done  or  not  done  by  the  particular  tenant^ 
niich  here  it  does  not :  therefore  if  one  makes  a  leafe  to  A.  JFor 
tfe,  upon  condition  that  if  B.  marries  the  daughter  of  the  leflbr 
luring  the  eftate  for  life,  that  then  it  (hall  remain  to  B.y  this  is 
10  condition  to  defeat  or  abridge  the  eflate  of  A^j  but  is  only  a 
imitation  when  and  how  the  remainder  to  B.  is  to  take  efFe£l« 
x>,  if  a  leafe  were  made  to^.  for  life,  upon  condition  that  if  ^. 
pay  to  the  lelTor  20  /.,  that  then  after  the  death  of  A.  the  land 
(hould  remain  to  j?.,  this  is  good,  becaufe.  it  does  not  go  in 
abridgment  of  the  firft  eftate  ;  but  if  it  was,  that  then  imme- 
diately upon  fuch  payment  the  land  (hould  remain  to  B.^  this 
would  be  void,  becaufe  this  would  go  in  deftrudlion  of  the  firft 
eftate,  without  any  thing  to  be  done  or  not  done  by  him,  and  of 
fueh  condition  the  leflbr  and  his  heirs  only  can  take  advantage, 
not  a  ftranger,  and  therefore  the  remainder  to  arife  thereby  is 
void.  So,  if  a  leafe  be  made  to  two  for  their  lives,  upon  condi- 
tion that  if  one  of  them  died  within  feven  years,  that  then  after 
&e  death  of  the  other  the  land  (hould  remain  to  a  ftranger  in 
fee,  this  is  a  good  remainder,  being  not  to  begin  upon  a  condi- 
tion, but  upon  a  limitation  or  modus  appointed  by  the  lelTor. 
And  they  all  agreed,  that  a  remainder  to  begin  upon  an  impof- 
fible  or  illegal  limitation  or  condition  would  be  void ;  as,  upon 
a  condition  that  if  A.  the  firft  leflTee,  or  if  B.  kill  a  man,  that 
'  then  it  ihould  remain  to  him,  thefe  remainders  ihall  never  arife. 
So  the  cafe  of  Ple/ingtotiy  who  made  a  leafe  for  years  upon  con-  Plowl.t9.a« 
'  dition  that  if  he  aliened  the  reverfion,  that  then  the  leffce  (hould  S*'i?'^ 
'  have  it  to  him  and  his  heirs;  this  limitation  was  void,  becaufe  723. '71^. 
^  repugnant,  that  when  he  aliened  the  reverfion  to  one,  the  fame  Co.  Lku 
^  alienation  (hould  carry  the  land  to  another.  Alfo,  the  better  ^7** 
^  opinion  feems,  that  the  remainder  pafled  out  of  the  le(ror  pre- 

*  fently,  and  is  carried  into  abeyance,  to  be  executed  when  the 

*  contingency  happens.' 

**  But,  though  thefe  words  make  no  condition  with  regard  to  Leon.  iS5« 
^  the  precedent  eftate,  yet  as  to  the  vefting  of  the  eftate  in  re-  ^^^^^ 
**  mainder  to  which  they  are  annexed,  they  may  properly  enough  ^5. '  Lee'^, 
**  be  called  conditions  precedent.    Therefore  where"  *  A.  by  his  Viafitau 

*  will  devifed  lands  to  B,  his  fecond  fon,  and  If  he  depart  this 
'  world  not  having  iflue,  then  he  willed  that  his  land  (hould  re- 
{  main  over  to  another,  and  died  \  B.  had  i(rue  C.j  and  died ;  then 

13  <C.died 
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C  £ed  widiom  iflbe; Jt  was  ur^,  that  tbe  reouuB^cr 

not  take  tS66t,  bccaole  it  waa  limited  to  take  place  oo  a 

tion  pfecedent,  whieh  in  thb  cafe  had  not  happcancd }  (at  B. 

ifliie^  and  fo  did  not  depart  the  world  not  hanng  ifloe,  m 

words  of  the  Will  are  1  yet,  per  cur.  it  was  adjudged^  That 

literal!  J  he  could  not  be  faid  to  depart  tbe  world  not  baviogl 

yet,  fince  that  ifltie  died  without  iflii^i  by  the  intent  6(  m' 

and  the  cotiftnidiott  of  law,  he  was  dead  witbodt  iflbe  1 ' 

the  ifliie  failed;  as  hi  a  formedon  in  remainder  or 

thongh  the  donee  hath  iflue,  yet,  if  after  the  eftate-taii 

mines  for  want  of  iflue,  the  writ  fuppofes  that  die  donee 

without  iflite  i  zforimi  in  cafe  of  a  will  fuch  conftmAioa 

be  made  to  fupport  the  intent  of  the  teftaton 

«  So,  where  A^  upon  marriage  con?eyed  lands  toftede 

himfelf  for  life,  remainder  to  his  firft  and  other  fens  in  tail 

fttcceffiyely ;  and  if  hi  dies  without  iflUe  male,  then  to  Ae 

of  the  daughters  for  one  hundred  years,  for  r^fixig  1500 1 

their  portions ;  A.  had  ifliie  a  fon  and  a  daughter,  and 

and  after  the  fon  died  without  ifliie ;  and  if  the  daughter 

have  the  term  was  the  queftion  ?    And  it  was  argued,  that 

(hould  not :  becaufe  A.  did  not  die  without  iflue  mal^  for 

left  a  fon,  though  fuch  a  fon  sifter  died  without  iflbe }  and 

could  not  be  intended  that  whenever  (he  Iflue  male  failed,  ' 

the  daughters  fhould  have  their  portions,  for  that  midit  be  i 

years  after  when  all  the  daughters  were  dead  \  and  iuch  in 

would  make  it  ill  in  its  creation.    But  it  was  anfwered  and 

judged,  that  quandocunque  the  ifliie  male  failed,  the  h 

this  cafe  may  be  faid  to  be  dead  without  iflfue  male  \  and  the 

pe£latiou  of  fuch  a  term  in  remainder  is  iot  their  advantage 

marriage  \  and  fuch  a  term  may  be  as  Well  created  to  arifc 

failure  of  ifliie  male,  as  a  power  to  fell  upon  failure  of  ifliie 

which  hath  been  adjudged  to  be  good/     <<  NeU  s  A  eaie 

cited  13  Car*  i.  between  Brett  and  PiUredge^  where  a  ^ 

upon  marriage  of  his  daughter  made  a  provifion,  that  if 

daughter  died  without  iflfue  within  two  years,  that  dien  her ' 

band  fllbuld  repay  506  /•  of  her  pordon :  the  das^hte^ 

iflfue  I  and  after,  (he  and  the  ifTue  died  within  die  two  yoii 

It  was  adjudged,  that  the  hufband  (hould  not  repay  the5Qo£ 

becaufe  by  the  having  of  ifTue  the  condition  was  fulfilled.  N^f 

Hy  Lord  Chief  Juftice  jBTo//,  in  the  cafe  next  after  mentboeli 

faid,  that  the  principal  cafe  of  Gooiyer  v.  Clerk  was  not  put  r^ 

in  any  of  the  books  but  KebUy  for  the  true  cafe  was,  that  d|B 

hufband  before  marriage,  by  a  feparate  deed,  made  a  kafe  if 

100  years,  to  begin  after  his  death  without  ifliie  male  en  ^ 

body  of  his  intended  wife,  in  truft,  for  raifing  portions  fa 

daughters ;  and  after  made  a  fettlement  by  leafe  and  rekafei^ 

the  ufe  of  himfelf  and  his  wife,  and  firft  and  other  fons,  in  dje 

ufual  form,  (5V.    And  he  faid,  this  term  being  not  fubfeqnc^ 

to  nor  depending  upon  the  eftates  limited  by  the  fettlement,  bft 

precedent  in  its  creation »  could  not  be  barred  by  any  fine  ^ 

common  reeovery  ondei  die  (imlemcnt«    And  t^vgh  ^  ^ 


iE^emamHet  anti  IGtettetfton.  ii$ 

not  deny  but  fucb  leafe  was  good,  yet  he  thought  It  a  tery  dan* 
|erous  pradice  \  and  if  fuch  leafes  were  countenanced*  no  put* 
chafer  under  fuch  ftttlement  would  be  fafe.  But  note  $  though 
rnch  leafe  cannot  be  barred  by  a  common  recovery,  becaufe  be* 
ing  precedent  to  the  eftate^tail,  the  recompence  in  value  cannot 
iBXtend  to  it^  nor  can  he  who  recovers  againft  the  tenant  in  tail 
be  fuppofed  to  have  any  right  againft  the  termor,  who  comes  iff 

Sramount  the  eftate-tailj  yet  it  appears  by  the  books,  that  iKdb.t47» 
lantvoodf  BarnJUjy  and  Tnvifden  held,  that  if  a  common  reco*  *4^*  46}* 
tery  be  againft  the  tenant  in  tail,  fuch  lefiee  for  years  infuturp^  Cro.  jac.  ^ 
)oft  HJpon  a  contingency,  ihall  not  be  admitted  to  falGfy  within  59%.  Sir  T. 
\%i  H,  8»  r.  15.  to  defeat  thd  recovery ;  and  then  it  remains  at  '^J?*'^*^ 
common  law,  and  his  term  is  fubjedl  to  the  power  of  the  tenant 
in  tail*  as  it  was  before  that  ftatute  ^  which  fufficiently  takes  oW 
idle  objedlion  from  the  danger  of  introducing  perpetuities  by  the 
allowing  of  fuch  leafes.  And  in  another  book  it  is  held.  That  if 
tfiere  be  j/.  tenant  in  tail,  remainder  to  B:  in  tail,  and  j9.  make  a 
r  leafe  for  years,  or  grant  a  rent-charge,  fuch  leflee  or  grantee 
'Cannot  falfify  a  common  recovery  had  againft  the  firft  tenant  in 
I  tail ;  becaufe  he  who  fufiered  die  recovery  was  not  chargeable 
with  the  leafe  orient.     And  though  on  the  other  hand  it  may 
be  obje&edj  that  by  this  conftruAion  ajl  provifions  for  daughtecs 
or  younger  children  made  by  fuch  precedent  leafe  for  years  may 
be  defeated  ;  to  this  it  is  anlwered,  that  the  Court  of  Chancery 
'will  no  doubt  fupport  fuch  leafes  according  to  the  truft  therecw 
i  declared  for  daughters  or  younger  children,  but  no  further  i  and 
^  when  that  is  fatisfied,  the  term  will  then  fail  of  courfe  for  want 
^  of  power  to  falfify  by  the  common  law,  and  a  further  fuppovt 
f  in  equity. 

^*  One  makes  a  fettlement  upon  marriage  to  the  ufe  of  himfelf  Tris.  ijo€, 
'  for  life,  remainder  to  truftees  to  fupport  the  contingent  re-  *^  ^*  ^* 

*  mainders  during  his  life,  remainder  to  his  wife  for  life  for  her  Andrews. 

f  jointure,  remainder  to  his  firft  and  other  fons  in  tail  male  fuc-  [S.  c.  Rcfr. 
^  cclfively  ;  and  then  follows  this  claufe — And  in  default  of  fuch  **"*?•  ^^^ 
^  iflue,  and  in  cafe  he  (the  huft»and)  (hall  die  or  be  dead  without  11  m^.SS, 
'*  ifluc  male  of  his  body  on  the  body  of  his  wife  bom,  or  in  ventre  But  the  re- 
}*/a  snere,  at  the  time  of  his  death,  having  one  or  more  daugh-  P**"  he«ii 
?*  tcr  or  daughters,  then  to  truftees  for  500  years,  in  truft  to  fS^"dif- 
^  raiCe  portions  for  fuch  daughter  or  daughters^  alfo  yearly  main*  Cerent  hnnd, 

*  tcnanccs  to  be  paid  half-yearly  from  the  death  of  the  wife.  J^^]*  •"* 

"  The  hufl>and  has  iflue  male  by  his  wife,^and  alfo  daughters,  and  f^e^s  mon 
^  dies  \  then  the  iflhe  male  dies  without  iflue  \  and  if  the  term  fail. j 
*'  (hould  arife,  was  the  queftion  ?    It  was  argued  by  Serjeant 
*'  Parker,  that  it  fliould  not,  becaufe  it  was  to  arife  upon  a  con- 
^  dition  precedent ;  for  the  having  no  iflue  male  was  reftrained    . 
**  to  a  particular  time,  i/ias.  the  time  of  his  death,  which  here  did 
"  not  happen.    He  agreed,  if  it  had  been,  that  if  he  die  without 
**  iiiie  male  generally,  there,  iflue  is  ttomen  eolUBivutm    and 
^  though  he  has  ifliie,  yet  if  fuch  iflTue  male  after  die  without 
**  iflue,  either  in  his  life  time  or  at  any  time  after,  yet  the  lenn 
^  ihould  arifc^  bat  not  in  tliis  cafcj  and  cited  the  laws  beforemen- 

«•  tioncd. 


aignc^  that  here  was  no  contiiigeiicf  , 
of  the  tenn  after  failure  of  iflbe  male, 
;  far  when  he  {ays  and  in  irfauh  cf fitch 
d  he  had  gone  no  further,  it  l^d  brai  fe 
bf  :Me  woids  the  term  would  have  been  well  rauiied, 
wads,  which  are  but  tautology  and  a  repetxtiaii 
dnf,  flail  not  hinder  it  from  rifing :  for  that  woalll 
pan  of  the  deed  deftroy  and  fub^ert  the  odKril 
iKWoniiiaBowiiig,  ontf  m  cafe  htjball £e  &r  he  Jeai^aA 
wmb  ^  his  Uf  am  tie  tody  (f  his  voife  hom^  if  it  bal 
fiudfecr,  are  but  a  repetition  of  the  former  words, 
^c    But  then,  if  the  words,  or  in  vemin 
qhis  degiby  (hall  be  joined  to  all  the 

pan  of  them,  then  it  deftroys  and 

all  that  is  before   fpoken  of  iffic' 

to  his  death,  as  the  operatiTC  woi 

go  tibrough  the  whole  fentence ; 

the  words,  at  the  time  of  his  deatb^  fliould  be 

miifiafd  only  to  the  words  next  immediately 

IB  vutiit  fa  mere^  for  otherwife  it  is  not  to 

wouc  k  acaat  by  ventre  fa  merCy  nor  at  what  time  Ibdk! 

w»  t?  he  it  ventre  fa  mere^  for  all  ifliies  are  in 

jtBs  rsat  or  odier ;    therefore  to  make  fenfe  of  tte 

Tsxsu:  wacds  moft  be  reftrained,  and  then  the  whole 

ifftr  xBt  etfy,  and  runs  thus— tf/i^/  in  default  affttcb  ifeti 

Smd  Se  9r  be  dead  without  iffue  male  generaUy,  tf 

mithmt  iffiie  male  in  venire  fa  mere  at  the 

then  whether  the  iflue  male  die  at  his  deat^ 

ys  weere  at  his  death,  and  bom  after,  die  wkin 

term  (hall  arife,  and  no  condition  in  it,  but  J 

of  a  term  in  remainder.     But  my  Lord  Qk  J 

aui«  :3ac  by  fiich  conftru£lion  you  dedroy  die  laft  wonhi 

and  explanatory  of  the  foregoing,  and  lid 
Rt  -u  :3e  dziie  of  his  death,  Alf0|  the  maintenances  beinf 
37  be  paid  half-yearly  from  the  death  of  the  modier, 
maintenances  and  term  were  only  to  ariie  in 
male  at  the  time  of  his  death ;  for  otherwifci 
umic^  being  to  be  paid  from  the  death  of  the  mothcTi 
«  tf  ,3ie  dkfe  thoold  be  a  failure  of  iflue  male  40  or  50  ycais 
•«  ater»  r^  wmoA  or  maintenance  would  be  more  than  me  prifl* 
«  ^^zx^  3StBae,or  portion ;  and  he  was  fo  ibrongly  of  this  opi* 
«  sxviiw  3&  shts  term  was  to  arife  upon  a  condition  precedenti 
«  w:nca  kse  was  not  performed,  that  he  faid  they  might  argrse 
^  ^  w  iavs  of  their  lives,  they  (hould  never  make  him  diaoge 
**  t»  J^  Axmdhigly,  judgment  was  there  given,  that  the  tens 
<*  &t«iii  3at  ariie.  But  afterwards,  upon  a  writ  of  error  broaglit 
^   n  ?^i.aneBC»  that  judgment  was  reverfed. 

^  j*  viktfs  a  Settlement  upon  the  marriage  of  his  fon  with  one 
<»  j:.  3^  »c  «te  of  the  fon  for  life,  remainder  to  truftees  to 
^  i^r.  icmainier  to  the  firft  and  other  fons  in  the  afual 
^^k  Mia  tftil  ptovifoi  vfs.  Provided  that,  if  thefiad'^ 


ttcfmalntier  anH  Beberiifom  ^817 

^  Jhatl  happen  tofurvive  her  hujhand^  not  having  ijfue  of  their  tfvo  [Pr.Ch. 

'••  'todies  lawfulfy  begotten,  then  Jbe^  the /aid  B.,jfl^uid  havei>ower  to  *^3-  5- C. 

**  yjr//  and  difpofe  offuch  part  of  the  lands  asfhejbould  think  fit.     The  5,  ^*  ^'' 

*<  hufband   dies,  leaving  iflue  ^  fomt:  years  after  that  ifToe  dies 

i**  \irithoat  iiTue  ;  and  then  the  M^ife  fells  the  lands  in  queftion  to 

'^  the  defendants,  againft  whom  the  heir  at  law  of  the  hufband 

^•*  brought  this  bill  to  have  a  difcovery  of  the  deeds  and  writings  \ 

»««  and  infifted  that  the  wife  had  no  power  to  fell  thcfe  lands,  bc- 

'*«  eaufe  the  condition  was  not  performed ;  for  the  hu(band  left 

:^  iffde,  and  fo  (he  did  not  farvive  him,  not  having  iflue.     But  my 

^««  Lord  Chancellojir  faid,  that  when  an  eftate  is  made  to  one  ana 

•**  the  heirs  of  his  body,  and  iii  cafe  he  die  M'ithout  iflue,  to  go 

i**  over  to  another,  that  limitation  over  is  good,  though  he  dies 

'•*  leaving  iflue,   which  iflue  afterwards  dies  without  iffuc.     And 

«•*  that  is  a  ftrongercafe  than  this;  for  if  he  leaves  iflue,  he  cah- 

•  •*  not  be  properly  faid  to  die  without  iflue,  though  that  iflue  after 

•*  fails  \  becaufe  death  is  a  fingle  aft,  and  to  be  performed  but 

-««  once ;  but  here,  furviving  is  a  continuing  aft,  and  flie  furvives 

•'  her  hufband  as  much  a  year  after,  as  flic  did  the  firft  moment  ; 

•«*  and  therefore,  if  the  iflue  fails  during  her  life,  (he  aQually  fur- 

•««  vives  without  iflue,  or  not  having  iflue,  becaufe  the  iflue  fails 

•«*  during  her  furvivorftiip,  which  ccaiinues  after  the  failure  of 

*««  iflue.     And  this,  he  faid,  was  the  plain  natural  meaning  of  the 

*♦*  parties,  as  well  as  agreeable  to  the  words,  which  were  to  give 

«•  the  wife  a  power  to.  difpofe  of  fo  much  of  the  lands,  in  cafe  the 

^  iflue  to  be  provided  for  by  that  fettlement  failed  during  her  life ; 

«*  and  accordingly  difmifled  the  bill. 

«*  One  Fletcher^  being  poflcflcd  of  a  term  for  years,  by  his  will  Fletcher'! 
'  •«  de\'ifes  it  to  his  wife  for  life,  and  after  her   death  to  Rehecca  J^^  Jj""* 
'"«*  Fletcher  for  liky  and  after  her  death  to  Thomas  Fletcher  and  his  1709,10011. 
**  children ;  and  if  it  ihall   happen  the  faid   Thomas  Fletcher  to  f  i  Eq.  Ct. 
"«<  die  before  the  expiration  of  the  faid  term,  not  having  iflue 'of  ^**J;*^''   . 
'«•  his  body  then  living,  then  to  go  over  to  the  now  plaintifi^for  the  Fe«rne'sE«. 
•«  rcfidue  of  the  term.     The  defendant's  title  was  by  an  aflign-  Dev.  1S4. 
•*  ment  from  Rebecca  Fletcher,  and  a  releafe  from  Thomas  Fletcher^  ^'  ^1 
*<  of  all  their  eftate,  title,  and  intereft  refpeftivcly  in  and   to 
<«  the  premifes :  the  two  life-eftates  were  at  an  end :  and  Thomas 
«*  Fletcher  wzs  dead  without  ifl^ue;  and  now  the  plain tifi^ brought 
<*  this  bill  to  have  an  aflign  ment  of  the  refidueof  the  term,  pur- 
^*  fuant  to  the  will.     All  that  was  inCfted  on  for  the  defendant  to 
«<  difference  this  cafe  from  the  Duke  of  Notfolh*%  cafe  of  a  terniy 
«  and  from  Pell  and  Browff^  cafe  of  a  fee,  was,  that  this  con- 
^<  tingency  of  his  dying  without  iflfue  then  living  was  not  con- 
«  fined  to  his  death,  but  that  the  word  then  living  fliould  relate 
'^<  to  the  words  befpre  the  expiration  of  the  term;  and  fo  this 
'«<  went  further  than  any  of  the  cafes  had  ever  yet  been  carried, 
<«  for  he  might  have  iflue  for  feveral  generations,  and  yet,  if 
'«*  that  iflue  failed  at  any  time  before  the  expiration  of  the  term, 
•«  then  it  was  to  go  over ;  and  this  in  a  long  term  plainly  tended 
'*«  to  a  perpetuity,  and  therefore  ought  not  to  be  allowed;  but 
*<(  that,  by  the  devife  to  -Thomas  and  bis  ^childrcn^  and  die  words 

;.  Vot.V.  jG  .       ^  *•!£ 
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<<  if  he  die  without  iflue,  the  whole  term  and  intereft  wasveftW 

«<  in  him,  and  he  might  difpofe  thereof  as  he  thought  fit.    Asd 

*<  that  it  could  not  be  reftrained  by  the  words  then  livings  for  ^ 

'<  related  only  to  the  expiration  of  the  term,  fcjV. ,-  To  the  le- 

<^  mainder  over  to  the  plaintiff  was  void.     But  it  was  decreed  eo 

**  be  a  good  remJtinder  to  the  plaintiff,  by  way  of  executory  4e- 

^    *•  vife  J  and  that  the  words  then  living  mull  relate  to  the  limcof 

<«  his  death,  for  otherwife  there  would  be  no  difference  between 

«<  this  cafe  and  the  conmion  limitation  of  a  term  to  one  and  the 

<*  heirs  of  his  body,  and  if  he  die  without  iffue,  to  remain  to  i&- 

*'  other,  which  is  void  ;  for  there  it  muft  likewife  be  intended  if 

«*  he  die  without  iflue  before  the  expiration  of  the  term,  beade 

><  when  the  term  is  expired,  nothing  remains  to  limit  over:  bQt, 

**  here,  being  limited  over  upon  this  contingency,  via.  Ifbt& 

**  without  ijfue  then  livings  viz.  at  the  time  of  his  deaths  it  is  good, 

•>'  becaufe  the  contingency  mud  happen  within  the  compafs  of 

<'  one  life,  or  not  at  all,  and  will  be  certainly  known  at  his  dead). 

*<  And  this  cafe  differs  in  nothing  material  from  theDokeof 

«  Norfolk's  cafe. 

Corbett  v.         ^*  In  this  cafe  it  was  faid  by  my  I^ord  Chanceilour  to  have  been 

MaidvyeU,     <i  decreed  in  this  court,  and  feveral  cafes  cited  for  it,  that  when 

^Cbancc^.  **  *"  cftate  is  limited  to  a  man  for  life,  remainder  to  his  wife  far 

f  1  Eq.  Ci. '  **  life,  remainder  to  truftees  for  a  term  of  years,  upon  truft  oat 

-Abr.  $37.     u  q£  the  rents  and  profits,  or  by  mortgage  or  fale  to  raife  poitioos 

aio.'s.  cr  **  '^^  daughters  of  that  marriage,  to  be   paid   at  their  a^  rf 

»vero.64o.  <^  18  years,  or  day  of  marriage,  which  (liouid  firfl  happen,  diat 

^SS'  s.  c.    c<  thefe  portions  were  abfolutcly  due  and  veiled  at  eighteen  of 

100.  S.c!     **  niarriage,  though  in  the  life  of  the  father  and  mother ;  aod 

j%hhoiigh      **  that  the  term  for  raifing  them  fhould  be  fold  in  the  lifetime  of 

^A^^^\    **  the  father  and  mother,  and  this  court  would  warrant  thctitk. 

toft  which  ic    **  So,  if  the  truft  of  the  term  were  limited  upon  a  condition  pre- 

^at founded,  *^  ccdcnt,  as  if  it  was  declared,  that  in  cafe  he  (hould  die  widioot 

^*^fti*T  *'  '^^^^  "^^^  ^^  ^^^  ^^^y  ^^  ^*^^  ^*^^^  ^*^^^*  leaving  daughters,  that 
mciv^as  **  thcu  the  tiuftecs  fliould,  out  of  the  rents,  6fc,  raife  and  pay 
fe  law  of  «  portions  to  fuch  daughters  at  eighteen  or  marriage,  i^c,  thai  in 
*cr"d"  win  "  ^*^^  ^^^^  mother  died  without  iflue  male,  leaving  daughters, wlo 
Ler"timcs  **  attained  eighteen  or  were  married  in  the  father's  lifetime,  thai 
lave  ex.       «  fuch  term  in  remainder  fliould  be  fold  prefeptly,  and  the  por- 

the  incon-  **  fuch  Condition  precedent,  or,  after  a  limitation  to  the  firft  ^ 
▼enienceit-  ««  other  fons  or  before,  it  were  limited,  that  in  cafe  he  fhould  die 
dSna!'"'  "  without  iifue  male  on  the  body  of  his  wife,  leaving  daughtcn, 
tions,  and  *'  thcn  to  truflccs  for  a  term  of  years,  in  truft  to  raife  portions  for 
haveanxi.  «c  daughters,  payable  at  eighteen  or  marriage,  yet  after  the  death 
X^"!.^'  «  of  the  wife  without  iffue  male,  fuch  term  (hail  be  fold  to  raife 
flancetto  **  the  portions  in  the  father's  lifetime.  The  rcafons  of  waia 
diftingui/h  c«  refolutions,  he  faid,  were,  becaufe  the  death  of  the  wife,  which 
tUfJ^Trtm  **  w^  ^1  ^^^  was  contingent  in  that  cafe,  had  happened;  tktA 
tHem.  **  was  now  become  impoffible  he  fhould  die  leaving  iffue  male  uf 

BuUer  v.       «<  }j^r^  and  then  it  was  no  more  than  if  it  had  been  limited  wica 
iT^TJ.  *!  he  fhaU  die)  or  after  his  death-    And  the  reafon  ^f  the coarff 


•  « 
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p  coming  into  this  at  firft  was,  to  promote  fuitable  matches^  and  44?. Sandys 
*•  that  nvomeii  might  have  their  portions  when  they  were  likely  to  »•  Sandyt, 
*•  do  them  rnoft  fcrvice;  though   he  faid,  if  it  had  been  ra  ifite-  ^'^^\ 
**  gra,  he  fhould  not  have  decreed  it  fo.  Newiand,' 

4  P.  Wm«.  193.  RavTihillv.  Danfey,  JJ.  179.  firome  v.  Berkley,  IJ.  4S4.  Eyelyn  v.  £veiyn» 
W.  679.  Hcbblcthw  lite  f.  Camvrighr,  Ca.  temp.  Talb.  31.  Stanley  v.  Stanley,  x  Atk.  549.  Hali 
V.  Carter,  a  A'k.  ^^54.  S'ieveos  ▼.  Derhick^  3  Ark.  39.  Lyon  ▼.  Duke  of  Chtndoit,  7^.416. 
.GoodaU  ▼  River«,  Mof:  395.,  Ch^rchmaQ  n  HarVey,  Atxibl.  335.  South  V.  fvaoki  ii.  633. 
Conway  v.  Conway,  3  Br.  Ch.  Rep.  267.] 

(F)  Of  Crofs  Remaindersi  or  thbfe  afifing  by  Inl- 
.  plication  and  Cohllrudion  of  Law. 

**  T"  HE  laft  thing  to  be  treated  of  under  this  head  is,  concerning 
**  remainders  arifing  by  implication  or  con(lru£^ion  of  iaw, 

•*  and  tlicrcin  of  crofs  remainders.  But  thefe  being  already 
**  fettled  under  the  head  of  Devlfes^  as  being  allowable  only  in 
^'  laft  -wills  and  teftaments,  I  idiall  pafs  them  by.'^ 

A.  having  iflue  five  fons,  his  wife  being  enftent^   d'evifed  two-  Dy«r,  303. 
thirds  of  his  lands  to  his  four  younger  fons^  and  the. child  in  ^*\^TJ"5j. 
ventre  fa  nfiere  if  he  were  a  fpn,  and  their  heirs;  and  {a)  if  they  bJIJrtotlip 
all  died  without  iffuc  male  of  their  bodies,  or  any  of  themi. that  the  ocher,mikcs 
lands  (hould  revert  to  the  right  heirs  of  the  deyifor.    By  this  dcvife  *^'°f^  '*-. 
the  younger  fons  are  tenants  in  tail  in  poiTeflion,  with  crofs  re^.HoB*  33.*^ 
mainders  in  tail  to  each  other,  and  no  patt  (hall  revert  to  the  heits  W/  Cro. 
of  the  devifor  till  all  the  younger  Tons  be  dead  without  iflue  male  Y\  ^/^' . 
lof  their  bodies.  Buift.  Vi. 

0«eh,  25.     And.  3S.    SjviI,  92.    Mdor,  637.    Rxyni.  45$«     Veoc  224« 

Buty  where  one  having  IfTue  three  fons,  A,^  B.y  and  C,  devifes  Cro.  Jac. 
one  houfe  to  A.  anri  his  heirs,  another  houfe  to  B,  and  his  heirs>  ^^r?*,.  ^ 
dnd  a  third  houfe  to  C.  artd  his  heirs,  provided  that  if  all  his  faid  2S1?   cu!!' 
thildren  (hould  die  withdut  {(Tue,  that  then  all  the  faid  me(raages  b«rt  v.  Wic« 
ihould  remain  and  be  to  his  wife  and  her  heirs;  it  was  held  by  J^'  ^c'a 
Uitee  jiidges,  that  upon  the  death  of  one  of  the  fons^ without  i(rue,  cited  and    ' 
die  wife  might  enter,  and  that  here  there  were  no  crofs  remainders  •4"»''««^  *• 
from  one  fon  to  another,  betaufe  being  devifed  to  them  fcvtralfy  '*^**'» 
by  explrefs  limitation,  theire  (hall  be  no  greater  eftate  to  thetti  by' 
implication.    But  Lety  Ch.  J.  doubted ;  and  Doddridge^  J.  faid,  that 
though  perhaps  crofs  remainders  may  be  by  implication  where  there 
is  a  devifk  to  {b)  two  feveral  perfons,  yet  not  fo  if  to  more ;  fct  (A>  At  In 
when  one  dies  there  cannot  be  feveral  eilates  by  moieties  to  feveral  ^  ^^*  '*• 
prions,  aiid  when  another  dies,  remainder  again  to  andthcr,  be-  ^        ^'^ 
caufe  of  the  unceirtainry  ahd  inconvenience  ;  and  that  it  was  never 
teen  iii  any  bobk,  where  an  edate  i^s  limited  to  divers^  tUnt  there 
could  be  cirois  remainders. 

One  feifed  of  lands  in  fee,  by  his  will  in  writing  devifes  Blacl*  Dyer,  3'}o.. 
'acre  to  A,  bis  daughter  and  her  heirs,  and  Whiteacre  to  his  daugh-  S^jJ' Vi*' 
ter  ^.  and'n^  h^rs :  and  if  {he  die  before  the  age  of  (ixtecn  years,  g^g/ 
living  A.^  theo  A.  fiiall  have  Whiteacrie  to  her  and  her  heirs  \  and  Vaagh.  167. 
if  ^4  die^  Uy\bt  n#  iftc,  living  jBf.,  ihen  S.  (hall  have  the  part  of  ^*«'» 

3  &  a  A."^  , 
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A.  to  tier  and  her  heirs ;  and  if  both  die,  having  no  iflue,  then 
to  J.  5.  and  his  heirs,  and  dies ;  B.  attains  her  age   of  fiitcen 
years,  and  then  dies  without  ifTue  in  the  life  of  A.     And  firft  it 
was  held  by  three  juftices  againft  Dyer^  That  the  daughters  had 
an  eft'ate-tail  upon  the  whole  will,  and  not  a  fee  detcrmLnable  up- 
on a  contingent  fubfequent.    Secondly,  That  by  the  words,  if  hah 
die  without  ijfue^  no  crofs  remainders  in  tail  were  created  by  impli- 
cation, but  that  upon  jB.'s  death  without  iJue,  after  (ixteen,  J,  S. 
ihouid  have  her  part  prefently  without  flaying  till  the  death  of  A. 
without  ifTue. 
Raym.iss.       A.  feifed  of  lands  in  fee,  by  Ms  will  devifes  all  his  lands  in  tbe 
Skin.  17.      county  of         ■ — —   to  his  two  daughters  B.  and  C   and  their 
sjott.* i7».  heirs,  equally  to  be  divided  betwixt  them  ;  and  in  cafe  they  hap- 
»Sbo«.i36.  pen  to  die  without  ifliie,  then  he  devifes  the  faid  lands  to  his 
l^jj"5'       nephew  J.  S.,  and  the  heirs  male  of  his  body,  and  dies.      It  was 
S.  C. '         adjudged,  that  upon  the  death  of  B.  one  oT  the  daughters,  the 
Hoimcg  V.     other  fitter  took  her  moiety  as  a  crofs  remainder, 

Kfeyncll,  * 

f$  viJ$  1  Vem.  545*    3  Mod.  107. 

Cio.  Jac  It  hath  been  faid  in  a  great  variety  of  cafes,  that  crofs  remain- 

fjS-  ders  can  never  arife  between  more, than  two,  from  the  great  con- 

R^m.^455.  ^^^^^  ^^  would  otherwife  create. 

Fiug.  97*  Shaw  v.  Weigh,  2  Jon.  St.  [This  do^rine,  that  there  cannot  be  cmfs  rrmuoden  cfe- 
'9Xtd  between  •more  than  two  per&ns,  feems  exploded.  The  rule  now  fettled  is»  th^t  where  chef  arc  m 
Vt  raifed  between  rtoa,  the  prefumption  ihall  be  in  favour  of  <hemj  but  where  between  aiore  tkmm  notyk 
iull  be  againft  (hem.  But  it  being  only  a  prefnmption,  it  noay  in  either  cafe  be  rebutted  bj  cbcos- 
ftancta  pfpUiny  iJianlfeft  intention.  The  words  «  in  default  ^'tjf^ty^  and  a  dcvife  over  of  aU  the  ttf- 
tator*s  eftates,  have  been  bolden  to  raife  cio(s  remainders.  Phipard  y.  Mansfield,  'Cowp.  Soo.  Coas- 
ber  V.  Hillp  vkfr^*  Arkerton  v.  P)ey  4  Term  Rep.  7x0.  Wright  v.  Holford,  Cowp.  31.  S.  C  b j  d^ 
aune  of  Wrignt  ▼.  Englcfield,  Ambl.  46S.  and  by  the  name  of  VViight  v.  Lord  Cadogao,  6  Br.  P.  C 
156*  Holmes  v.  MeyneU,jS^rtf.  Marryait  v.  Townly,  1  Vez.  I'oz.  The  difpofition  of  the  coora  lo 
fulvae  afunft  crola  icmatndcrs*  arofe  from  their  diflike  to  the  fpliiting  of  tenures,   i  Ves.  x64*5.] 

C».Ut.  ir5.  It  is  clearly  agreed,  that  crofs  remainders  can  only  arife  in 
RoO.  Abr.  ]j^{i  wiUs,  and  are  not  to  be  allowed  of  in  any  deed  or  convey- 
>  Show.i3«.  ancc  (j). 

pf.  1 15*  [(')  This  dodrine  n  not  corredUy  ftated,  nor  is  it  fuprorted  by  the  authorities  to  ifrhlch  U 
nppe^s.  Crofs  remaiodersy  it  is  true,  cannot  arife  10  a  deed  by  implication.  Cole  ▼.  LerlDgllQa* 
f  Ventr.  224<  Doe  ▼.  Dorvell,  5  Term  Rep.  521.  but  they  may  be  raifed  in  a  deed,  where  they  ace 
limited  in  exprefit,  though,  perhaps  rather  informal,  terms.  Doe  v.  Wainewrighr,  5  Term  Rep.  4x^. 
Indeedy  in  executory  articles.  Lord  Camden  went  farther  \  for  in  the  cafe  of  ariicies  upon  a  marriage 
to  lay  out  the  wifc^s  fortune,  to  the  ufe  of  ail  the  children  of  the  marri^e  as  tenants  in  coromoo  aii4  of 
dttir  tefpe€HYe  heirs,  and  for  default  of  fuch  children  and  their  ifTue,  to  theufe  of  the  fnxrivor  of  the 
huiband  and  wife  }  his  Lordfliip  held,  th^t  there  were  croCi  reniiinder».  Twifden  v.  Birt«  Kolan^a  «diu 
of  Straage,  vol*  2.  970.  note  (3),  S.  C.  Ambl.  663,  by  the  name  of  Twifden  v.  Locke.  J 

%  Stm.  969.  Richard  Hofden  feifed  in  fee,  and  having  iflue  a  fon  and  three 

2^^P"  grandchildren rby  his  will  devifed  part  of  his  cftate  to  his  wife  for 

%  Bamaid.  *  '^^^  ^^^^1  ^"^  ^'^^  reverfioii  of  fuch  part  expe£lant  on  her  death,  and 

B«  R.  367.  all  other  his  freehold  tenements,  isfc.  he  gave  to  his  fon  Rickari 

441-  Hoidin  for  life,  and  after  his  death  to  his  fird  and  other  fons  (uc- 

coaber  ▼•*  ceflively  in  tail  male ;  and  for  default  of  fuch  ifTue,  and  after  the 

HiU.     >  determination  of  the  faid  eftates,  he  gave  the  premifes  to  lii^ 

\^T'^^  grandfon  Richard  Boldtn,  and  his  grand-daughter  JE/iaui^rfA  HMtn^ 

JM.  SG.2.  to  be  equally  divided  between  them,  and  to  the  heirs  of  their  it« 

tlikccaklB  j^edive  bodies  iffuingi  and  for  default  of/ucbiffiie  be  gave  tte 
«*                                                                                   premifbs 
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premifes'  to  his  grand-daughter  Anne  in  fee :  the  teftator  died  B.  R.  bc« 
feifed,  Richard  the  fon  died  without  ifluc  male,  whereupon  Eliza--  *^'!®.'**^*^ 
beib  and  the  grandfon  enteredj  and  Elizabeth  died  without  iffue  J'gj,,  ^^^^ 
generally;  Anne  Holden  married  John  Jervis ;  and  the  queftiou 
^Rras,  Whether  there  were  crofs  remainders  between  Elizabeth  and 
Richard  the  grandfon,  or  whether  the  moiety  of  Elizabeth  fiiould- 
go  to  Anne  or  Richard?    And  it  was  refolved,  That  there  were 
no  crofs  remainders  between  them,  becaufe  here  are  no  exprefs 
^iv^ords,  nor  is  there  a  neceflary  implication,  without  either  of 
\irhich  crois  remainders  cannot  be  raifed ;  that  the  words,  and  for 
default  offucb  ijpic^  being  relative  to  what  goes  before,  mean  only^ 
and  for  default  of  heirs  of  their  refpe£live  bodies,  and  then  it  is  no 
more  than  as  if  it  had  been  a  devife  of  the  moiety  to  Richard  and 
the  hejrs  of  his  body«  and  of  the  other  moiety  to  Elizabeth  and  the 
heirs  of  her  body,  and  for  default  of  heirs  of  their  refpe£live 
bodies,  remainder  over ;  in  which  cafe  there  could  be  no  doubt. 
And  it  was  held,  that  this  cafe  differed  from  the  cafe  fupra  of  [Davenpoit 
Hohnes  and  Meynell,  the  word  rejpeilive  being  wanting  in  that  cafe,  ^-p'^T** 
and  the  firft  devifees  were  the  teftator's  daughters,  and  the  re-  Cowp./wu* 
niainder-man  only  a  nephew,  whereas  in  the  prefent  cafe  Anne  Mirryattv* 
was  as  near  to  the  teftator  as  Richard,  Townly, 

iVes.ioft.] 

[R.H.  devifed  to  his  fu  nieces  to  be  equally  divided  between  ttachv. 
them,  (hare  and  (hare  alike,  as  tenants  in  common,  Ufc.  and  of  the  Jackfon, 
feveral  and  rcfpeftive  heirs  of  the  body  and  bodies  of  all  fuch  and  ^^J  ^^ 
every  his  faid  nieces ',  and  in  cafe  one  or  more  of  his  faid  fix  nieces  n  G.  3.  ia 
ihould  happen  to  die  without  iflTue  of  her  or  their  bodies,  then  be  Cbancory. 
gave,  t2fc.  the  (hare  or  (hares  of  her  or  them  fo  dying  without  ^°/*^* 
iffae  to  the  furvivor  or  furvivors  of  them  his  faid  fix  nieces,  (hare  Stnnge't 
and  {hare  alike,  as  tenants  in  common,  Vc,  and  to  the  feveral  and  Reports, 
refpefliive  heirs  of  the  body  and  bodies  of  fuch  furvivor  or  furvivors  noteCii!^^* 
of  them  ;  and  if  all  his  faid  nieces  (hould  die  without  ifTue,  then 
he  gave,  if^c.  all  the  fame  manors,  (5V.  unto  his  own  right  heirs 
for  ever.     It  was  admitted,  that  the  original  (hare  went  to  the 
furvivors  by  way  of  crofs  remainders,  but  it  was  infifted  that  the* 
(hares  which  the  two  laft  dying  nieces  took  by  way  of  accruer  did 
not  furvive.] 

(G)  "  Of  vefted  Remainders,  and  of  the  particular 
**  Eftate  to  fupport  them  in  their  Creation ;  how 
*'  long  it  muft  continue ;  and  when  by  Determin- 
**  ation,  Grant,  or  Refufal  thereof,  the  Remainder 
^^  is  difcontinued,  barred,  or  deflroyed,^  and  when 
"  not. 

'<  A  S  to  a  vefted  remainder,  we  are  to  con(ider,  ifi^  The  nature 
«  ^  of  a  remainder  vefted,  that  there  muft.  be  a  particular 
eftate  to  fupport  it  in  its  creation ;  wherein  to  confider»  i^. 
What  eftate  is  fufficient  for  that  purpofe,  when  it  muft  iMegin, 
V  and  how  long  it  muft  continue.    aJ/)^,  When  by  detcnninadon»  • 

3  G  3  "  grant. 
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<<  grant)  or  refufal  thereof,  the  remainder  is  difcontinued,  barrc^^ 
<*  or  deflroyedf  and  when  not;  and  therein  of  the  remedies  for 
•*  him  in  the  remainder  or  reverfion  by  entry,  a^ion,  or  rcfccit. 
««  ^dly^  Where  the  remainder  or  reverfion  fliall  be  fubjcfi  to  the 
^*  atfts  or  charges  of  the  particular  tenant,  and  where  and  how 
<*  the  charges  of  him  in  the  remainder  Qr  reverfion  fliall  take 
<«  place. 

*^  It  has  already  appeared  what  e{1;ate  is  fufficient  ta  fupport 

**  contingent  remainders,  and  what  not.     As  to  remainders  whidi 

«  veil  prefently,   though  tlicre  muft  be  a  particular  cftate  to 

•^  diftinguifli  them  to  be  remainders,  yet,  as  to  fupporting  them, 

•*  there  needs  none ;  becaufe  they  veil  prcfcntly  and  certainly  as 

*<  remainders  in  the  perfon  to  whom  they  are  limited.     And  I 

««  find  only  one  eftate  whereon  it  is  held  no  remainder  can  de- 

<<  pend ;  and  that  is  an  eftate  at  will ;  for  if  fuch  eftate  be  made 

I  Co.  75.     •*  ^ith  remainder  over,  the  remainder  is  void.     The  reafon  fecms, 

•*  becaufe  by  the  limitation  over  the  will  is  inftantly  determined^ 

**  and  then  the  remainder  cannot  be  good  for  want  of  a  partica* 

'<  htr  eftate  whereon  to  depend ;  and  in  pofTeffion  it  cannot  be 

<<  good,  becaufe  it  was  limited  as  a  remainder. 

Co.Utt.  "  A  remainder  maybe  limited  upon  a  gif^  in  frank- marriage 

»i.  bi.  "  either  to  the  donees  themfelves,  or  to  a  ftrangcK    But  the  di^ 

Codb.  19,     (I  verfity  taken  in  the  books  is,  that  if  the  remainder  be  limited 

<•  over  in  fee,  then  is  the  frank-marriage  deftroyed,  and  the  donees 

<<  have  no  eftate-tail  but  only  for  life  *,  becaufe  by  the  limitation  ^ver 

<'  of  the  fee,  the  tenure  of  the  donor,  which  is  infeparable  ta 

^«  frank-marriage,  is  deftroyed,  and  then  the  words  of  the  gift 

<<  carry  but  an  eftate  for  life.     But,  if  the  remainder  were  limited 

<<  over  in  tail  only,  or  for  any  lefs  eftate,  yet  the  frank-marriage 

<<  continues ;  becaufe  the  tenure  by  reafon  of  the  reverfion  left  in 

<<  the  donor  continues. 

Co.  U(.  *'  If  one  make  a  leafe  to  A,  iox  Ufe,  remainder  to  him  for  years; 

54.  b.         «<  or  to  A,  for  his  own  life,  remainder  to  him  for  the  life  of  B,: 

O-Tkiu!!*^  *'  ^'^^^^  ^^^  8^^^  remainders,  and  both  eftates  arc  veftcd  in  A*: 

491.  ^^  for  though  he  can  have  no  benefit  of  the  remainder  in  his  own 

3  LcoD.  aft.  It  perfon,  yet  he  may  give,  grant,  devife,  or  aiBgn  either  eftate^ 

<^  and  a  greater  eftate  may  fupport  a  lefs,  as  in  thofe  cafes,  hot 

**  not  i  converfo ;  theiefore,  if  one  makes  a  leafe  to  A.  for  jearsi^ 

**  remainder  to  him  for  life,  the  leafe  for  years  is  drowned. 

<*  Another  rule  is,  that  the  remainder  muft  be  limited  ^nd 

^*  given  out  at  the  fame  time  that  the  particular  eftate  is  created ; 

<^  for  otherwife  the  reverfion  fettles  i^nmediately  in  the  leflbr  or 

<<  feoffor,  and  draws  to  it  the  rents  and  fen-ices,  and  then  the  re- 

Doa.frStu-  **  mainder  limited  ;)fter  comes  too  late.    Therefore,  if  one  makes 

dent,  lib.  a.  <c  2  leafe  for  life,  and  after  confirms  his  eftate  for  life,  remainder 

*'hro  a  it.  "  *^^^^  ^^^  death  to  another,  this  remainder  is  void  \  becaufe  the 

^.  45!         '^  confirmation  gave  no  new  eftate  to  the  firft  leflee,  or  any  ways 

Plow.  15.  b.  cc  enlarged  his  old  eflate,  but  he  continued  tenant  only  for  his 

Au^'pi^s!!^*  ^'  ^^^  ^^^^  ^^  ^^  ^^  before,  and  then  the  remainder  cannot  be 
*y  good,  becaufe  it  was  limited  after  the  particular  eftate  had 
f .  ^en  eficA,  whpreby  a  reverfion  was  Tcitc4  3c4  fettled  in  the 

^'Icffor; 
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Icflbr  r  and  as  a  grant  of  the  reverfion  it  is  not  good,  becaufe 
not  to  intended.     And  fome  of  the  books  add  another  reafon' 
that  it  cannot  be  good  as  a  grant  of  the  revetrfion,  becaufe  he 
1x^8  not  party  to  the  deed,  and  unlefs  it  be  by  way  of  remain- 
*^   der,    none  can  take,  but  thofe  who  are  parties  to  the  deed. 
^  But  Littleton  feems  to  reje£^  this  reafon,  where  he. holds,  that  LiLS<a« 
•*  in  fuch  cafe,  if  the  tenant  for  life  accepts  the  deed  of  confirm-  fj^'  ^^' 
^  atioD,  the  remainder  is  thereby  in  him,  to  whom  it  is  limited;  pio*w.i6ah* 
**  becaufe  fuch  acceptance  is  an  agreement  and  attornment  in  Dyer,xa6.fep 
^'   law  of  the  cenant  for  life ;  though  without  the  deed  he  in  re- 
^^-mainder  cannot  maintain  an  a£tion  of  wafte,  or  have  any  other 
*^  benefit  againlt  the  tenant  for  life.     But  this  reafon  feems  rather 
*•  to  prove,  that  the  deed  operates  as  a  grant  of  the  reverfion  to 
**  which  attornment  is  requifite ;  for  to  a  remainder  there  needs 
**  none,  becaufe  it  takes  effcQ,  by  the  fame  deed,  and  at  the  fame 
*^  time  with  the  particular  eftate ;  and  therefore  his  advice  is  for 
^'  him  that  is  to  have  the  remainder,  to  get  another  part  of  the 
♦•   indenture  to  himfelf. 

**   If  the  leflbr  diffeife  his  tenant  for  life,  and  after  make  anew  Plow, 45. w 
•«  Icafe  to  hint  for  life,  remainder  over,  this  remainder  is  void ;  Co^*>«355* 
4*  becaufe  the  tenant  for  life  is  remitted  to  his  firft  eftate  for  life, 
^^  which  was  long  before  the  remainder  was  appointed,  and  then» 
*^  as  a  remainder,  it  cannot  be  good,  becaufe  there  was  no  parti- 
**  cular  eftate  created  at  the  fame  time  with  it.     So,  if  lihe  heir 
*•  endow  his  mother,   remainder  over,  the  remainder  is  void, 
*^  though  livery  be  made ;  becaufe  the  dower  hath  relation  to  the 
*^  death  of  the  huftiand  which  was  before  the  appointment  of 
^<  the  remainder.     But,  if  the  leilbr  difteife  his  lefTee  for  life,  and 
**  make  a  leafe  to  a  ftranger  for  the  life  of  the  firft  lefTee,  re- 
**  niainder  over,  and  then  the  firft  lefTee  enter  and  be  remitted ; 
*^  yet  the  remainder  continues  good ;  becaufe  it  was  well  vefted 
*•  before  the  entry  and  remitter. 

**  If  a  leafe  be  made  to  /i.  for  life  of  A,  and  after  the  leflbr  Doa.  «r 
^*  confirm  the  land  to  A.  for  his  own  life,  remainder  over,  this  is  ^"*^'  *'^** 
*<  a  good  remainder;  becaufe,  by  the  confirmation,  the  eftate  of  %^i.\,Ui(el 
<<  A.  was  enlarged  and  made  abfolute  for  his  own  life,  which  be-  »  Roll.  Abn 
<«  fore  was  determinable  upon  the  death  of  B,;  and  by  fuch  con-  **5'  ?*••• 
*<  firmation  a  new  eftate  being  created,  a  remainder  may  be  li- 
<<  mited  upon  it,  as  it  might  at  making  the  leafe.     So,   if  con- 
^*  firmation  be  to  the  tenant  for  jife  in  tail,  witb  remainder  ovcf, 
*^  this  is  good  for  the  fame  reafon;  becaufe  the  eftate  for  life  is 
**  enlarged  to  an  eftate  in  tail,  upon  which  a  remainder  may  be 
<<  limited,  as  it  might  upon  the  firft  making  of  fuch  eftate. 

**'  So,  if  a  woman  be  tenant  for  life,  and  the  leflbr  confirm  the  Cro.c.r. 
^^  eftate  of  the  hufband  and  wife  for  their  two  lives;  this  con-  ^^-^ 
'«  firmation  enures  to  the  hufband  by  way  of  remainder  for  life,  u^lc^,  ' 
<<  or,  at  leaft,  by  way  of  increafe  and  enlargement  of  the  eftate  525- 
«  of  die  huft)and,  and  the  eftate  for  life  of  the  wife  ^ntinues  f  ^J;'**.^^ 
^'  diftind.    But  fome  call  this  a  reverfion  in  the  hufband,  and  not  piow.^V  tu 
^  a  remaiinderj  b<caufe  the  eftate  of  the  wife  11  aot  enlarged  there-  1  s<f  ^i* 

3G4  *«by;3^V 
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bnrv  asi  ibis  icnuuider  did  not  pafs  till  after  the  tctuCdit 

fcsfed  aid  kettied  in  the  leflbr.  ^ 

««  ^  oopYUdcr  for  life,  remainder  to  S.  in  fee:  B*  fttrreodcr* 

GopvhoU  to  the  ufe  of  J.  for  life,  remainder  after  his  de* 

to  the  ufe  of  Jff.  and  C.  his  wife  for  their  lives,  and  the  life 

of  rnn  longer  Ever  of  them,  remainder  to  the  ufe  of  the  right  licinr 

at  3^    Jt  was  argued,  that  this  furfender  to  the  ufe  of  ^.  for  life 

was  void ;  becanfe  he  bad  an  eftate  for  life  before,  and  then  the 

limited  thereon  are  void  alfo ;    and  then  the  for- 

er  eniircs  to  the  ufe  of  B.  and  his  heirs,  as  it  was  before, 

and  (L  took  nothing  by  it.    And  though  a  leafe  to  jf.  for  life^ 

to  £.  for  the  life  of  A»  of  lands  at  common  law  be 

A.  may  forfeit  his  eftate  for  life,  whereof  3,  (ball 

and  hold  during  the  life  of  ^.;  yet  it  is  other- 

vile  in  cafe  of  copyholds;  for  there  the   lord  of  the  manor 

^  ftodl  take  advantage  of  the  forfeiture,  and  hold  during  the,  Ufe 

**  of  the  particular  tenant,  and  not  he  in  reverfion  or  remainder. 

^  And  fo  here,  the  firft  eftate  being  void,  to  give  A,  any  bene6r, 

«  the  remainder  muft  be  void  too.     On  the  other  fide  it  was  ar- 

^  gncd»  that  if  the  eftate  limited  to  A.  was  void,  yet  the  limit* 

«  atioa  to  B*  and  his  wife  was  good  by  viray  of  prefent  eftate  and 

^  liirrettder  of  the  remainder,  as  a  grant  of  the  reverfion  cum 

*  p^  mtHikt  of  the  tenant  for  life  acctdirii  hath  been  conftrued 
^  a  good  grant  in  prafenii  of  the  reverfion;  and  the  words  cum 

^*^  ^'"^  •*  p^  mortdm  refer  to  the  having  the  land  in  pofleflion.  So,  here, 
**  &>,  aad  C  (hall  Iiave  the  land  for  their  lives  in  polTeflion  after 
**  the  death  of  ^.^  as  by  a  mediate  fettlement,  and  not  by  way  of 

*  Kmainder.  And  fo  was  the  opinion  of  the  whole  court,  as 
«  Sttamdars  reports  it;    and  that  it  was  not  good  by  way  of  re- 

*  miiader.    But  Siderfin  reports  it  to  be  held  by  diree  juftices 

*  gcod  by  way  of  remainder:  and  the  reafon  there  given  for  it 
^  is»  becaufe,  £iy  they,  the  continuance  of  the  particular  eftate 
^  «  ^>  is  not  always  necefiary,  as,  if  a  rent  be  granted  to  the 

*  Utt^t  of  the  land  for  life,  remainder  over,  this  is  good.  So^ 
^  aa  eilite  limited  to  an  infant,  remainder  overhand  the. infant  at 
<*  f^  2C<e  difagrees  to  the  eftate'for  life.  So,  they  thought,  if  a 
•*  ccfyr.clder  in  fee  furrenders  to  the  ufe  of  the  lord  for  life,  re- 
«  liucMkr  over,  this  is  good.  So,  if  tenant  for  life,  and  he  in 
^  cbe  rever^on  grant  their  eftate  to  the  tenant  himfelf  for  life^ 

ftX.^vAar^  ^  remainder  over,  this  is  good.     But  quart j  if  thefe  cafes  war^ 
4'^  J*.  »^    m  jjnt  fttch  conftru£lion;  for  in  the  cafe  of  the  rent,  though  be- 
^  tvcen  the  parties  it  merges  prefently  in  the  land  as  foon  as 
*^  ^mvcif  yet,  as  to  all  firangers,  it  hath  continuance,  and  the 
^  ^5«nb:e  himfelf  hath  a  continuing  benefit  by  way  of  ezonera* 
^^  CM  ox  bis  eftate  therefrom.    As  to  the  cafe  of  the  infant, 
^^  X.     «  dk«tt^  he  refvfes  at  full  age,  yet  that  ftiall  not  divert  the  re« 
K»«.e  ^      «^  er^;»ier»  ^^ttdi  was  once  well  vefted  by  good  title,  but  be  in 
^'i;"    *^     «^  tiiMiiiiikf  fittU  enter .pTefently,  as ih  his  remainder  upon  fuch 
^^    Z    ^  r<^ftiH  Wcuife  there  was  a  good  eftate  to  fupport  it  in-  it^ 
%  ^  >  «     «jk  QotoiMk    iUm  tbt-cafe^  of  the  funrender  to  the  lord,  be  baft 


atefit  by  a&ual  pofleffion  of  the  land  daring  the  eftjtte  thereby  But  c&  Lit. 
irrenderedy   and   may  grant   it   out  again  for  his  own  life,  a98-jj«^-^ 
!K>agh9  whilft  it  is  in  bis  own.  pofleiEon,  be  cannot  properly  g^TM^"* 
e  called   a  copyholder  thereof,  becaufe  he  cannot  be  faid  to*  veils  la  an 
old  of  liimfelf.    And  as  to  the  laft  cafe,  if  it  were  barely  by  way  j?*^!?  "^ 
f  grant,  it  cannot  be  good,  becaufe  the  freehold  cannot  pafs  f^^  in j^!dc» 
ritHoat    liftry;   and   if  livery  were   made  by  parol,  it  then  meat  of  law 
mounts  to  a  furrender  of  his  eftate  for  life;  and  anew  eftate  |"^*{^^* 
or  life*  is  created  by  the  fame  livery,  upon  which  a  remainder  books  hold 
aay  be  limited,  as  it  might  ha? e  been  at  firft.     But,  if  it  were  the  femaia* 
»y   deed  and  livery,  it  ihould  feem  it  cannot  be  good;  becaufe  ^V^f-^ 
hen  ereVy  one  paffing  only  his  own  eftate,  the  tenant  for  life  gTi^tcd'L  ' 
cannot   give  an  eftate  to  himfelf ;  but  by  his  joining  in  iht  fuch  maoner 
ieed  and  acceptance  thereof,   this  may,  as   appears   before,  fjJ^^^^J^. 
amount  to  an  attornment,  and  then  the  grant,  as  to  the  other,  ^4  becaufe* 
will  pafs  the  reverfionj    But  in  the  principal  cafe,  the  furrender  no  finudm 
by  him  in  remainder  cannot  pafs  the  rcverfion,  becaufe  he  has  "gg^JJi^'jIl 
it  not  as  a  reverfion,  but  as  a  remainder.     And  for  the  iame  aUegiog  the 
reafon  the  acceptance  of  the  particular  tenant  cannot  amount  e^ple«  in 
to  an  attornment,  (if  it  were  ncceflary,  which,  in  cafe  of  a  co-  faj^t^aa^* 
pyhold   being  an  eftate  at  will  only  feeihs  not  requifite,)  be-  LU^fum. 
caufe    no  reverfion  is  granted  or  furrendered ;    and  then  his 
eftate  continuing  in  all  refpe£ts  the  fame  as  it  was  before  the 
remainder,  as  a  remainder  it  cannot  be  good,  though  by  way  of 
prefent  gtant,  to  take  efife^l  in  pofleffion  after  the  death  of  ji.^ 
it  may^ 

<<  ji,  tenant  in  tail,  remainder  to  B»  in  tail :  B*  by  indenture  2  Co*  50^ 
enrolled  for  20/.  bargains  and  fells,  the  lands,  and  all  his  eftate,  ^^v/^ 
right,  title,  is^c,  to  C.  during  the  life  of  -rf.,  remainder  to  the  chomS't 
queeii,  her  heirs  and  fucceflbrs.    This  remainder  was  held  void ;  cafo«   ' 
iflt   becaufe   there    was  no  particular  eftate;  for  the  grant 

*  to  C.  was  abfolutely  void^  becaufe  it  can  never  take  tScfk  in 
^  pofieffiqn,  nor  can  C.  hsive  any  benefit  by  it,  A.  having  an  eftate 
^  tail  therein,  which  is  fubje£):  to  no  forfeiture  to  let  in  the  remain- 
'  der,  and  his  entry  into  religion,  which  is  a  foreign  poilibility^ 

*  and  againft  law  likewife,  fhall  never  be  prefumedr  idfyy  B.  hav- 
'  ing  granted  totumjiatumfuum  to  C,  left  nothing  in  him  to  limit 
^  over,  and  therefore  the  remainder  is  void,  either  beCaufe  C.  took 

*  nothing,  and  then  a  remainder  cannot  be  without  a  particular 
^  eftate,  or,  if  C.  took  any  thing,  he  took  the  whole,  and  nothing  . 
!*  remained  to  limit  over  to  the  queen;  and,  by  confequence^  fuch 
^'  remainder  is  void.     And  as  a  grant  of  the  reverfion  it  cannot 
"  operate,  becaufe  B.  had  no  reverfion,  but  a  remainder  only. 

**  Hufband  makes  a  feoffment  in  fee  to  the  ufe  of  himfelf  for  life,,  sir  T«  Jo, 
**•  remainder  after  the  death  of  his  wife  to  A,  and  dies;  then  the  ^2^^^^  ^» 
^  wife  dies;  and  if  this  remainder  to  Awas  good,  was  the  queftion.  ^' 

*^  The  court  feemed  to  be  of  opinion  that  it  was  not;  becaufe, 
^  during  the  life  of  the  wife,  it  did  not  veft:  and  admitting  l^at 
^  the  wife  had  an  eftate  for  life  by  a  former  conveyance,  as  the 
^  eafe  in  fa<ft  was,  yet  diat  could  not  fupport  a  remainder  which 
P  Was  created  at  the  jGiim' tim^  with  it.    On.  the  other  fide  it  was 

••  argued^ 


•A^l. 


Bcbcrffom 

but  a  remainder 
beLwg.cu  a  remainder  at 
ranjr  jf  ofes.    This  is  the  cafe  ^teriatim  2S 
rs  TLsi^fur.ii  was  given.     But  it  {cems  tlie  it« 
'-Lrtniiiyai^  atd  i^on  the  wife's  fumTi 
#citiv   hrrantr  fay  his  death  the  pai 
and  Tet  the  remainder  could  not 


A    n 


SOL  -2e  edare  of  the  wife  by  a  fbnxier  coaicy* 
:e   7t  "la  regard,  if  it  had  had  continuance,  at 
r  ITS  featfincnt,  divefted  and  put  to  a  ri^it. 
aT&  iciwn  fin-  a  rule*  that  when  the  ps 
'-cr  icpcnd  both  upon  one  title,  therc^  the 

*  — 'T-  r    t    -IE  ■■aincTi.ar  iii-te  is  a  defeating  of  the  it 

*  -^ ;     -t-  »ixa  uic  lamcuiar  cihate  is  defeatable  onljr^  and 

*  ^zruiricr  :▼  :rcti  mre^  rnrre^  though  theparticular  eft^e 

-  srr -ir-i*  "rr  '-c  irmainticr  continBes  good :  as,  if  jf»  be 
■«.    ^    z-^  .inr  '3£  .cdbr  ii£aie  him,  and  make  a  leafe  to  B. 
^  jsc  .^c  Y  -£•»  remsuifkr  to  C  in  fee ;  though  A.  enter^ 
-^^  j=i-=3r   -111  -:t2£c  iur  life,  yet  the  remainder  to  C*  being 

•^  ^c:.  -^riuia  ctjA  3at  be  defeated  ;  for  it  would  be  unrcaib: 
-    -*;:    c£yr  irouid  hare  the  land  again,  and  contrary  to 

*  miz    "crr.      \tia  .a  duscafe  the  remainder  depends  upon 

-  -^rc    .•:  z  lia  TX  nrtl,  though  tliat  cilate  for  life  be  in  am 

*  -—  :.      ^?ri  ic  tiierc  put  alio  the  cafe  of  the  infant  bef< 

*  .^-.  .'  :x  T*  iZL^^reexD^  3t  fun  age. 

*  •    T*^  j^-x  X  rrnt  to  ^.  for  the  life  of  A,  remainder  to 
*.    ^...^    t    i:u  x?uT  of  J?.,  this  is  a  good  remainder;  becaufe 
..    •  ^^  _r~*:-i  it  die  inilant  of  the  determination  of  the  pa 
--     ■.- .-:« ■:»  >^  ^e-naaideTS  ought,  or  during  the  particular  cftate. 

>«    1  :*M  t:x&£S  aleafc  to  jt.  for  the  life  of  B.y  remainder  to 
•^  .1  -rtr .    i*  ^ksv  now  till  an  occupant  enters  there  is  no  p 
•*►  .^.^r   -!Cii^*  and  yet  the  remainder  to  C.  continues  good« 
•-  .ru-i    t  .citei  in  C.  prcfimtly  by  the  firillimitation;  and 

*  »^:-i  -L  1  -:3ant  to  the  firft  cftate  (hall  not  vitiate,  the  eftatet 

*  .t    ,-v    :'^»  %'::idi  was  well  Tcfted. 

*  1    c  .■*  7«i  C^^mrcd  to  jI.  for  life  of  J?.,  remainder  over;  if 
••-    ..    ••.*>  ^   .Remainder  ihall  have  the  rent  prefently;  becasfe 

-  1-^       !.;:   jr  ;:c  m  the  rent  determined  by  the  death  of  ./^.,  and 

•f    '•:    X   to  jcjupant  of  a  rent,     hixi  Tlelvgrton  holds,  that 
«*.    .    *^  .  :t  *«  rTtciiancs  tliey  (hall  have  the  lands  during  the  life 
^  .^.ur  -v^i  at  itf  rtnt,  aud  this  is  fufficieat  to  fuppoft  the 


.1    '*. 


*»    ;  ^^^^  - :  *t  a  X2t  to  the  right  heirs  of  y.  S.,  who  b  then 

.^    .     -^^  rxT'R^'.t/.cr  ever,  this  whole  grant  is  void;  for  J.  S,  can- 

'     •*     *^   !vA  -i*<  -i^i^  aunnjj  his  life,  and  fo  there  is  no  pcffon  to  take 

'^^   -     ^    j,^.  >xr.:cui4r  cifcite,  and  without  that  there  can  be  no  remaio- 

^  -.^-        *»  ^<'  *  xiiu  uicrcfoic  that  is  likewife  void.    So,  if  a  leafe  be  made 

-  "         ^  :<^  *.  i^  fcr  orc^  where  there  is  no  fuch  perfon,  remainder  ofcr, 

-  "*'    ^  ^  ^v^"  wihnc  is  void  for  the  fame  realbn.    So,  if  a  leafe  be  made 
'  \  ^"  T  ^  ^  ^  awn**  or  other  perfon,  who  has  no  capacity  by  law  to 

ivt  Iii<  «  y«VSj  icmaiqdcT  oT^Xi  boU\  ace  Toi4*    5»*  in 
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jill  theCc  cafes,  if  fuch  cftate  were  devifed  by  will,  he  in  re*  Rep.  tfi* 
pftatnder  (hould  take  pTcfcntly.   So,  if  the  firtt  devifce  rcfufc,  or  ^*"'**  **S' 
Ge   in  the  lifetime  of  the  devifor,  the  remainder  {hall  veft  in  ,  uwilios, 
poflef&on  prefently.     The  reafon  of  which  difFerence  is,  be-  i9^«  19S. 
eaufe  in  a  will  the  intent  of  the  devifor  is  principally  to  be  xe-  i****''^* 
nrded ;  and  if  the  particular  eftate  fails,  the  devife  over  (hall  Dye^  iis.* 
Ee  conftrucdas  a  new  original  devife  to  fupport  the  intent  of  che  pU  »o.  127k 
iieflator,  and  let  in  the  hares foElus  acbording  to  the  eftate  there-  |J^^  P^79« 
l>y  given  him.     But  if  one  by  his  will  devife,  that  his  feoffees  4x4,  *,, 
^fi^sill  VBokt  an  cftate  to  A,  for  life,  remainder  to  B.  in  fee,  if  A.  Godoipb. 
I^efttfe,  the  feoffees  ought  to  make  ah  eftate  to  another  for  the  M^*  -  - 
tlife  of  A,  with  remainder  to  J?.  in  fee.     And  fo,  if  one  de-  ^13).  358. 
iVife»    that  his  executors  ihall  make  fuch  eftate,  and  A,  refufe,  vi9)*  Us). 
■•yet  S*  (hall  not  have  the  remainder  prefentJy,  becaufe  here  he  £^*',4^^ 
|:{iath  referred  the  eftates  to  be  made  by  the  rules  of  the  common  Fallen.  * 
!  laiv,  and  therefore  they  ought  to  be  purfued.    But  quare  in  thefe  F«l^ 
I  cafes  if  the  eftates  ought  not  to  be  made  to  A,  purfuant  to  the 
\  will)  which,  though  he  refufe,  will,  no/f^/ w/piij,  carry  the  e(hite 
\  to  him  with  remainders  over,  and  then,  if  he  after  refufe  to> 
\  take  fuch  eftate,  the  remainder  will  veft  in  poffefljon  prefently, 
I  But  it  is  like  wife  held,  that  if  a  devife  be  to^.  for  five  years,  re« 
'  mainder  to  B.  in  fee,  and  A.  die  in  the  lifetime  of  the  de- 

<  vifoT^  that  this  (hall  defcend  to  the  heirs  of  the  devifor  in  the 

<  n^ean  time,  till  the  five  years  are  paft,  and  then  J?.  (hall  have 

<  it,  as  by  a  new  original  devife.  But  quare  in  all  cafes  of  wills^ 
^  fince  the  intent  of  the  party  is  to  be  the  principal  guide,  if  it 
^  appears  that  the  remainder  is  not  to  take  effe£l  till  fuch  a  de» 
^  terminate  future  time,  why  (hould  it  not  in  the  mean  time  de« 
^  fcend  to  the  heir  at  law,  and  fo  of  the  ufe,  and  when  the  time 
^  is  expired  take  effe<fl  in  the  devi(ee  in  remainder  as  a  new  ori^ 
*^  ginal  executory  devife  ?  • 

<<  If  one  giv«  lands  to  A.  in  tai>,  remainder  to  himfelf  for  life,  >  Bra*  xs}^ ' 
**  or  years,  remainder  to  -B.  in  fee;  this  remainder  to  himfelf  is  RI*?^^^ 
<<  void;  becaufe  none  can  give  lands  to  himfelf;  a^d  yet  the  re-  rle.  70c** 
*<  mainder  to  B*  is  good,  becaufe  there  is  a  particular  eftate  to  Godobb. 
•<  fupport  it.     So,  if  the  (irft  remainder  were  to  a  monk  or  other  S?^*  (*«)• 


^  incapable  perfon,  remainder  over,  this  laft  remainder  is  good,  j^g. 
*<  and  (hall  take  effe£k  in  poffeflion,  upon  the  determination  dF  the  i  Bro.tit. 
^<  particular  eftate;,  without  any  regard  to  the  mefnc  remainder^  *'^*S^  ^ 
**  which  was  void.    But  quare^  if  there  be  not  a  diverfity  between  Dy«r,  309, 
'^  fuch  remainder   limited  to  himfelf  by  fine ;  for  fome  of  the  (69).  pi. 
*<  books  feem  ta  hold  it  good  by  eftoppel  in  fuch  cafe;  but  how  ^J^^^ 
H  that  can  be  I  do  not  know;  for  eftoppels  are  generally  to  con-  «io.  iLea«» 
'*  elude  the  party  to  his  prejudice,  when  he  does  a  thing,  or  grants  X9S>  >9^ 
*^  an  eftate  he  had  no  right  to;  yet,  having  fo  granted  it,  he  (hall  "^9*  *^ 
H  not  afterwards  be  admitted  to  invalidate  and  make  it  void,  by 

M  faying  he  had  no  power  to  make  it.  

^  Another  diverfity  is  between  a  feoffment  to  ufes,  and  a  co-  iCeiioi.«»' 
^f  venant  to  ftand  feifed  to  ufes;  for  if  one  makes  a  feoffment  in  j[|^  ^ 
%.  fee  to  th^  ujje  o£  A.  for  life,  remainder  to  the  right  heirs  of  ^^  '^^ 
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^  %  5.,  who  is  living)  here,  the-  remainder  pafles  oot  of 
^<  feoffor  prefently,  and  is  carried  into  abeyancC)  tiU  the  dcadi.- 
*^  of  J.  S,i  becaufe  by  the  feoffment  he  departed  with  the  wh(fe' 
^*  eftate,  and  Jeft  nothing  in  him.     But,  in  cafe  of  a  covenant  t9 
<'  ftand  fipifed  to  fuch  ufes,  nothing  pafles  oat  of  the  covenantor, 
«  but  what  can  then  vcft  in  the  covenantees. 

*<  SO}  if  a  feoffment  be  to  the  ufeof  ^..  forlife»  remainder  to  J. 
<<  for  life,  remainder  to  C.  in  fee  ;  if  ^.  refufe,  B,  (hall  take  bis 
<<  remainder  in  poSeflion  prefently:  but  ^pon  a  covenant  60  ftaad 
^':  feifed,  if  ^.  refufe,  JS.  (hall  not  take  prefently,  but  the  covenant- 
<*  or  himfelf  (hall  retain  it  during  the  life  of  ^.  So>if  the  firfteftate 
<<  were  void,  as  a  covenant  in  confideration  of  long  acquaintance 
<^  to  (land  feifed  to  the  ufe  of  j^.  for  life,  and  after  his  deadi,  in 
^<  confideration  of  confanguinity,  to  the  ufe  of  B.  in  tail,  or  fee; 
<<  here  the  firil  eftate  is  void  for  want  of  a  fufficient  confideratioa 
<'  toraife  the  ufe  to  jf^  Yet  B.  (hall  have  no  ufe  till  the  death 
<<  of  ^.;  but  the  covenantor  (hall  retain  the  land  during  the  life 
<^  of  A*  The  reafon  of  which  diverfity  is,  that  in  cafe  of  the 
«<  feoffment  he  divefted  himfelf  of  the  whole  eftate,  and  thcrc- 
^*  fore  againil  his  own  folemn  livery  can  have  nothing  further 
<<  therein;  and  the  feoffees  being  only  inftruments,  through 
«*  whom  thc.eftates  were  to  pafs  over  to  others,  were  to  have  no- 
<<  thing  to  their  own  ufe.  And  Cnce  A,  refufed^  B.  ma(t  take  in 
poffedion  prefently,  becaufe  no  other  can  have  it.  But,  in  cafe 
of  the  covenant  to  ftand  feifed,  the  ufes  being  execut9ry  and 
to  arife  out  of  the  poffeflion  of  the  covenantor,  if  one  refufe, 
or  the  ufe  limited  to  him  be  void,  yet  this  cannot  carry 
the  pofleffioti  to  the  other  fooner  than  was  intended;  becaufe 
^<'  it  is  the,  confideration  that  draws  out  the  ufe,  and  that  by  the 
**  terms  of  the  covenantor  himfelf  begins  not  to  operate  as  aeon- 
^<  (ideration  till  after  thf  death  of  A,;  and  the  confideration  for 
*<  each  eftate  was  feveral  and  independent.'  So,  in  the  principal 
<<  cafe  -,  there,  A.  covenanted  by  indenture  with  B.  and  C.  that  in 
«  confideratiop  they  with  the  rctits  and  profits  (hould  pay  his 
<^  debts,  and  fuch  other  fun^s  of  money  as  he  by  his  will  fhookl 
<^  appoint,  he  and  his  4ieirs  (hould  ftand  feifed  to  the  ufe  of  B. 
<<  and  C.*f<»r  24  years;  and  after  the  end  or  expiration  of  faid 
'^•terro,  then  to  the  ufe  of  D.  his  fon  in  tail,  bfc.  Then  Am  is 
<<  attainted  of  treafon,  and  it  was  adjudged,  i^,  that  the  limits 
*^  ation  to  B.  and  C.  was  void  for  want  of  confideration  ;  becaufe 
'^  they  were  ftrangers  to  the  payment  of  his  debts,  and  were  to 
*^  pay  them  out  of  the  rents  and  profits  of  the  land  limited  to 
<*  them,  which  was  no  confideration  on  their  part,  and  therefore 
*<  could  r^ife  no  ufe  to  them,  as  it  would,  if  they  had  been 
^*  made  executors,  or  were  to  have  psud  the  debts  out  of  their 
**  own  eftatea.  2dfyy  It  was  adjudged,  that  the  limitation  over, 
^'  being  after  the  end  or  expiration  of  the  term  of  24  years,  and 
M  Hiis^'tcrm  (which  excludes  the  intereftin  the  land)  being  void, 
'<  the  ufe  (hall  arife  to  D.  in  remainder  prefently.  But,  if  it  had 
*^  been  limited  after  the  end  or  expiration  of  the  24  years,  there, 
^\  though  the  term  had  been  void,  jet  the  remainder  (hould  not 
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la.'ve  taken  place  tilt  tbe  24  years  run  out  by  effluxion  of  titnej 
lecaufc  each  eftate  was  executory,  and  to  arife  out  of  the  eftate 
yf    the  covenantor  upon  diftind  confiderationtf. 

^    If  copyhold  land  be  furrendered  to  the  ufe  of  ji.  for  life,  rtf-  9  Co.  107. 
xxatnder  to  the  ufe  of  JB.  fof  life  yif  A.  commit  a  forfeiture,  or  Margim 
refufe,  B.  fliall  not  enter  till  his  death,  but  the  lord  fhall  en-  f^if" ' 
ter,  and  hold  during  the  life  of  A,     So,  in  fuch  cafe,  of  a  fur-  i  SzvM. 
render  to  the  lord,  £»  (hall  not  enter  till  ^ 's  death,  becaUfe  >5>« 
bus  eftate  is  by  the  cuflom,  and  is  not   to  begin  till  after  the  \^J^  * 
death  of  ^.,  and  no  incident  of  the  common  law  which  vefts 
it  fboner  belongs  to  fuch  eftat^s  without  fpecial  cuftom  \  and 
then  the  lord,  from  whom  all  thefe  copyholds  originally  moved,    ^ 
Qiall  take  advantage  of  fuch  forfeiture,  refufal,  or  furrender,  as 
a  benefit  not  originally  departed  with,  when  he  gave  out  the 
lands.     So,  where  ^.,  B.^  and  C,  copyholders  for  life  fuccef- 
Avely ;  A.  takes  a.conveyance  from  the  lord  of  the  freehold  and 
inheritance ;  this  does  not  diveft  the  remainders  to  B.  and  C 
And  yet  they  cannot  enter  till  the  d^ath  oiA.s  becaufe  the 
cuftom  was  fo,  though  the  eftate  for  life  of  A.^  as  copyhold, 
^V'as  enfrancfaifed  and  gone. 

'<<  \{  A.  limits  an  eftate  to  the  ufe  of  himfelf  for  life,  remainder  i  I^ea.* 
to  his  executors  for  twenty  years,  remaincjer  to  B>  in  tail ;  A.  ^^i^ 
is  attainted  of  treafon,  fo  that  he  can  make  no  executors  by  3  Leon*,  to. 
which  the  remainder  to  them  is  become  void}  the   remainder  Moor,  lod. 
to  B.  ftialLtake  efFcft  in  pofleffion  prcfently,' without  ft  ay  ing  c,7^^^' 
until  the  years  ruri  out  by  effluxion  of  time.     So,  if  the  re-  caIc. 
mainder  had  been  to  the  adminiftrators  of  A.y  whidh  had  been 
merely  void  for  the  time  intervening  after  the  death  of  A.  till 
adminiftration  granted  ;  in  fuch  cafe,  the  remainder  to  £•  (hould 
▼eft:  in  pofleffion  prefently  upon  the  attainder  of  A^;  becaufe 
the  intermediate  remainder  being  void,  the  laft  remainder  did 
then  depend  immediately  upon  the  particular  eftate,  and  upon 
determination  thereof  takes  efFedl  in  po^effion.  '   * 

^  Huftiand,  feifed  of  lands  in  right  of  his  wife,  makes  a  feoff-  Plow<l.ii4« 
ment  in  fee  to  the  ufe  of  himfelf  and  his  wife  for  their  lives,  ;2"'^^  « 
'  remainder  to  the  ufe  of  C.  in  tail,  or  in  fee,  and  dies :  the  wife  ^^^ 
'  refufes  the  eftate  limited  to  her  by  the  feoffment,  and  brings  a  s  Leoiui99« 
'  cm  in  vitdf  not  ag^inft  the  heir  of  her  hufband,  but  againft  C 
^  in  the  remainder  \  which  proves,  that  upon  fuch  refufal  the  re- 
^  mainders  being  by  way  of  eftate  executed  by  feoffment  vefted 
^  prcfemly  in  -C. 
•*  We  come  next  to  confider  by  what  means  remainders  or  re- 

*  vcrfions  may  be  difcontlnued,  barred,  and  deftroyed,  and  by 

*  what  not ;  and  therein  of  the  remedies  for  him  in  the  reverfion 

*  or  remainder  by  entry,   a<3;ion,  or  receit.     And  here  it  will 

*  be  neceffary  to  diftinguifti  between  the  zQts  of  the  tenant  in 

*  poffeffion  folely,  and  the  ads  of  the  tenant  in  pofieffion  jointly^ 
'  or  with  the  concurrence  of  him  in  the  remainder,  or  the  re- 
^  verfion ;  the  adls  of  the  tenant  in  poiTefTion  folely,  or  fuch  as  are 

*  done  or  fuffefcd  either  by  the  tenant  for  life  or  years,  or  by  the 
J'  tenant  in  laih     And  of  thefci  fome  only  diveft  or  difplace  the 

*<  remainder 
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<<  iteiftainder  or  reTerfion>  bat  make  no  bar  or 
'*-  ibme  both  diveft  atid  difplace  the  remainder  or  itrerfioo, 
<<  alfo  caufe  a  bar  or  difcontinuance :  ami  fome  neither  diveft 
difplace  the  remainder  or  reverfion^  and  by  cooieqacncc 
no  bar  or  difcontinuance. 

<<  As  to  the  firft— ;-if  tenant  for  life  or  years  of  lands,  hoal 
or  other  things  which  lie  in  livery^  make  a  teafe  for  life,  a 
**  iii  tail,  or  a  feoffment  in  fee,  levy*  a  fine,  or  iufier  a 
«  recovery  thereof;  thefe  ^€is  dived  and  difplace  the 
«  mainder  or  reverfion,  but  make  no  bar  ox  difcontinuance  i 
<<  he  in  the  remainder  or  reverfion  may  enter  prefently  for 
<*  forfeiture.  But  in  cafe  of  the  fine,  if  it  be  widi  prodamati 
<<  be  in  the  remainder  or  reverfion  mud  enter  wkhin  five 
*^  after  the  fine  levied,  elfe  be  is  barred  during  the  life 
<<  tenant  for  life ;  but  after  his  deaths  hk  has  other  five  yean 
<<  make  his  entry,  within  which  if  he  does  not  enter  or  cbim, 
^<  is  then  barred  for  ever ;  becaufe  his  remainder  or  reverfoa 
<<  ing  difplaced  and  turned  to  a  right,  the  operation  of  the 
<^  4  Hen,  7.  upon  the  fine  bats  fuch  right,  if  no  entry  or  cUm 
<<  made  within  five  years ;  and  here  being  twb  feveral  rightS} 
^<  to  enter  prefently  for  the  forfeiture  committed  in  levying 
**  fine,  and  the  other  after,  the  death  of  the  tenant  for  life, 
«  the  title  of  him  in  remainder  or  itverfion  falls  into 
<<  the  words  of  the  ftatute  have  been  expounded  to  give  five 
<<  for  the  refpeflive  recovery  of  thefe  feveral  righta.  Bat|  in 
<<  of  the  feoffment  or  common  recovery,  if  there  be  no  fine,  i 
«  remainder  or  reverfion  may  enter  at  any  time  either  d 
the  life  of  the  tenant  for  lite  by  reafon  of  the  forfeituit,  or 
any  time  after  his  death  in  right  of  h^s  remainder  or  reverfioo 
<<  Leflee,  for  years  of  fome  lands,  arid  of  others  at  will, 
*'  of  others  by  copy  of  court  roll,  having  alfo  lands  of  inheiitaiKf 
<<  in  the  fame  town,  leafes  all  to  A.  for  life ;  and  then  kna  t 
<<  fine  to  A.  of  fo  many  acres  as  included  aU  the  lands.  Five 
years  paffed,  he  himfelf  all  the  while  continuing  b  poftfoi 
and  paying  the  rent  to  the  leflbr.  A.  dies }  the  )eafe  for  yon 
expires:  it  was  held  by  all  the  judgeH  of  EngUnd^  except  till 
that  the  original  leffor  was  not  barred :  i/?,  Becaufe  widiort 
*<  making  fuch  leafe  for  life,  the  leflee  for  years,  at  will,  or  1^ 
^<  copy  of  court  roll,  could  not  have  levied  fuch  fine  to  bar  Ui 
«  leflbr  by  the  intent  of  the  ftat.  of  4  Hen.  7.  zdly^  Though  f«* 
«  leafe  was  a  diffeifin  and  turned  the  reverfion  of  thclefcrtoi 
<^  right,  yet  being  made  by  fraud  and  covin,  that  fiatutc  sever 
<^  intended  to  eftabliih  fuch  fines.  And  it  has  now  beena^ 
<<  judged,  that  if  leflee  for  years  makes  a  feoffinent,  aodieria^ 
^  fine^  and  five  years  pafs,  the  leflbr  (hall  have  the  other  five 
<<  years  after  the  term  expired  to  enter  or  make  his  claim,  tf 
<<  well  as  when  leffee  for  life  makes  a  feoffment,  and  levies  a  fioe; 
<*  for  in  that  cafe  he  may  have  a  writ  of  entry  in  C9iftm&  c^ 
•*  prefently,  as  here  he  may  have  afiife,  and  therefore  this  difcJ 
<«  from  the  cafe  put  in  Margaret  Podget's  cafe,  that  if  lefo  ^ 
<f  years  be  oufted,  and  he  in  reverfion  diffcifed.  and  the  &S^ 
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levy  a  fine  v^ifh'  proclamations,  and  five  years  pafs,  the  leflbr  \% 
'for  ever  barred,  becaufe  his  right  firfl  began  upon  the  diiTeinny 
and  diflcifor  comes  in   without  the  confent  of  the  lefTtte  for 
!' years ;  and  therefore  if  he  can  defend  his  pofleffion  five  years» 
Re  fliall  hold  out  the  lefibr  for  ever,  who  by  not  purfuing 
;  his  tight  within  tliat  time  hath  let  in  the  fine  which  works  the 
\  bar  by  force  of  the  ftatute  :  but  in  this  cafe  all  is  tranfaded  by 
I  the  means  and  with  the  privity  of  the  lefiee,  who  is  trufted 
I  with  the  poiTeflion.     And  though  in  Farmer's  cafe  there  were 
i  many  notorious  circumftances  of  fraud,  yet  it  does  not  follow, 
f  but  that  the  laW  is  the  fame  where  no  fuch  evidence  of  fraud 
appears.     And  it  would  be  of  dangerous  confequencc  to  men's 
inheritances  if  it  fliould  be  otherwife.     But,  where  tenant  for 
life  is  difleifed,  and  the  dilTeifor  levies  a  fine,  there,  the  right 
}  of  him  in  the  remainder  or  reverfion  does  not  begin  till  the 
|L  death  of  the  lefiee,  as  it  does,  where  the  leflee  for  life  himfelf 
levies  a  fine,  or  the  lefiee  for  years  makes  a  feoffment  and  levies 
a  fine ;  in  which  cafes,  ^  if  he  in  the  reverfion  or  remaindei: 
fhould  be  compellable  to  enter  within  the  firft  five  years,  then,    ^     • 
if  the  leflee  for  life  or  years  (hould  have  charged  or  incumbered 
the  land,  they  would  hold  it  charged  during  the  continuance  of 
Uie  particular  eftate  in  right.     And  the  reafon  of  the  forfeiture 
in  thefe  cafes  being  the   breach  of  cruft  committed  by  the 
tenants  in  pofieflion,  it  is  reafonable  he  in  reverfion  or  re- 
mainder fhould  have  the  fame  benefit  where  it  is  committed 
by  a  tenant  for  years,  or  where  by  a  tenant  for  life  in  pofleffioil* 
^utrcj  if  the  law  be  the  fame  on  fine  levied  by  copyholder  for 
Iff  liK  or  years  *,  for  if  one  ouits  the  copyholder,  this  is  a  diflfeifiti 
^  to  the  lord,. and  both  Jie  and  the  copyholder  on  fine  with  prO-  Leou.^ 
#*  clamations,  and  five  years,  (hall  be  barred  for  their  fevejral  in* 
i«  tercfts. 

;     ^<  If  tenant  for  life  and  a  ftranger  levy  a  ^ne  come  ceo,  &c.  aLev.  t^k. 
^  to  him  in  the  remainder  for  life,  who  accepts  it ;  this  is  a  for-  ^^jJ'J^iSj" 
•*  feiture  of  both  their  eftates;  the  one  by  giving,  and  the  other  ^jj*  sJSj 
i«  by  accepting,  fuch  fine,'Mrhich  pafled  a  greater  eftate  than  both  v.  AbeU. 
*^  of  them  had ;  and  therefore. the  remainder-man  in  fee  may  en- 
'  '^  ter ;  becaufe  both  are  eftopped  by  tly;  fine.    It  was  urged,  in- 
. «  deed,  that  this  was  only  the  furrender  of  the  firft  tenant  for  life, 
' ''  and  could  be  no  eftoppel,  becaufe  an  intereft  pafied  ;  but  the 
» **  fine  purports  the  contrary,  in  giving  a  fee,  and  therefore  eftops 
**  the  parties  to  fay  againft  it. 

**  If  there  be  A,  leflee  for  Kfe,  remainder  to  B,  in  tail,  re-  i  Roll.  Abr. 
•*  mainder  to  j1,  in  fee  $  B,  and  A»  make  a  feofi^ment  in  fee  to  C,  ?%^,*'  ^' 
**  this  divefts  the  remainder  to  B.  and  his  own  remainder  like-  slack,  8*7. 
^  wife ;  but  B.  may  enter  for  the  forfeiture,  becaufe  his  remainder  pi.  j- 
^*  hinders  the  clofing  of  ^.'s  two  eftates,  and  then  his  eftate  for 
y  life,  which  was  diftin£t,  is,  by  the  fcoiiment,  forfeited  and 
''  gone.     But  in  this  cafe,  if  ^.  had  made  a  leafe  to  C.,  who  af- 
*'  terwards  makes*  a  feoff^mcnt  in  fee  to  D.,  and  then  A.  had  rc- 
'^  leafed  ail  his  right  to  B,j  this  had  been  no  forfeiture  to  entitle 
^  B.  to  an  entry ;  becaufe  A.  did  nothing  to  take  out  the  re- 
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<^  mainder  from  J7.,  but  the  wrong  and  difleifin  was  done  li 
<*  diately  to  A.  himfelf,  and  his  releafe  pafled  only  his  cnra 
<<  without  affe£ling  B^^  reqpinder. 
I  Ron.  Abr.      <<  If  leiTee  for  life  makes  a  feoffment  in  £ce»  'he  in  the 
85S.  pi.  5     «  or  rercrfion,  be  it  for  life,  in  tail,  or  in  fee,  may  enter  fai 
9  Co.  loV.    '^  forfeiture  \  and  if  be  in  the  firft  remainder  does  not  eater, 
»Inft.  XI 8*  <*  in  the  fecond  or  third  remainder  may  enter  to  the  ufeof 
<^  others,  and  by  reafon  pi  his  own  intereft }  and  (b  may  the  ii 
<<  or  heirs  of  any  of  thofe  in  remainder  after  their  deaths  \ 
<<  the  feoffment  divefts  their  fevefal  remainders,  and  gives 
"  title  of  entry  in  their  turns. 

iCo.  104..       ^'  A,  copyholder  for  life,  remainder  to  B.  for  life,  A. 
[trgvec      cc  bargain  and  falc  of  the  freehold  from  tbci  lord  to  him  and 

^^^^^      **  heirs,  and  then  levies  a  fine  with  proclamations  with  fireyezfs 

sBiowfilr'    <^  then^.  dies.     It  was  adjudged,  that  j?«  may  lawfiiUy 

13^  ^s%'     «  for  the  acceptance  only  of  the  freehold  from  the  lord  did  - 

perm^u^  *  "  diveft  the  remainder  to  A,  for  A,  was  only  paflive  in  it,  ai 

Bagndu;     <<  accepted  that  which  was  lawful  for  him  to  take,  and  for  die 

Tucker*       cc  lord  to  grant ;  and  then  the  remainder  of  J3.  not  bring  toradd 

«  to  a  right,  the  fine  could  not  attach  upon  it.     And  thooghp 

<<  as  between  the  lord  and  /t.y  the  copyhold  was  determined  aflt 

<<  enfranchifed  by  the  acceflion  of  the  freehold ;  yet,  as  to  JL,  il 

<<  ftill  continued  copyhold,  and  then  the  fine  levied  of  the  htt* 

^^  hold  by  A.  could  not  bind  the  copyhold  of  £.,  unkis  it  bat 

*<  been  turned  to  a  right,  any  more  than  a  fine  levied  of  bai 

<<  (hall  be  a  bar  to  the  rent  ifiuing  out  of  it ;  and  J^.'s  remainder 

<<  by  the  cuflom  not  being  to  take  efie£^'till  after  the  deadi  e( 

''  A,^  he  cannot  enter  fooner,  nor  take  advantage  of  the  forfcitnicii 

^*  But,  if  fuch  fine  had  been  levied  after  the  death  of  ^.  and 

*<  five  years  had  pafled,  this  had  barred  the  remainder  of  £•  be* 

^  caufe  then  his  title  came  in  pofleffion. 

i^Ute.4o.       *<  A.  tenant  for  life,  remainder  to  J?.,  remainder  to  C.  in  fee: 

Bnybraok*t  <c  jg^  being  in  pofleiEon  levies  a  fine  come  r«,  &c.  to  a  ftrangcff 

*^  A.  dies.     It  was  agreed  by  the  whole  court,  that  by  that  fine 

<<  the  remainder  in  fee  is  not  touched,  or  difcontinued :  bnt  be- 

c(  caufe  B.  had  done  as  much  as  in  him  lay  for  the  difpofing  s£ 

<<  the  fee-fimple  by  the  fine,  and  bad  taken  that  upon  him,  the 

<<  fame  amounts  to  a  forfeiture,      ^urt  of  this  cafe,  how  A 

<<  could  be  in  poflefiion  unlefs  by  difleifin  of  A.y  and  then  dist 

'<  difplaces  all  the  remainders,  and  turns  them  to  a  right,  wfaich 

^<  right,  as  to  his  remainder,  being  but  for  life,  is  forfeited  by 

'<  the  fine,  as  it  would  be  by  a  feoflFment  in  fuch  cafe,  though 

Co*  Litt.      ^*  the  fine  or  feoffment  cannot  touch  or  difp^ace  the  remainder 

a5^b•        (c  ii2  fee,  that  being  divefted  and  difplaced  before.    But^  if  die 

**  fine  were  levied  by  B.  being  in  pofieffion  of  a  remainder,  as  a 

<<  remainder  only,  then  indeed  it  does  not  diveft  or  di%ilace  the 

<<  remainder  in  fee,  and  yet  ampunts  to  a  forfSture;  as  a  fiae 

<^  levied  by  tenant  for  life  of  rent,  common,  isfc,  or  other  tbii^ 

*<  which  lie  in  grant,  would  be.  Wherein  the  fine  diffirrs  firom^ 

''  grant  by  deed,  though  it  be  enrolled ;  for  fuch  deed  of  thinji 

^*^  which  Ue  in  grant  neither  di/places  the  rcniainder»nor«noaaei 
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*»  l#  *  fbrfettui-e  of  tbe  ptrtidilhr  cftato.     ^iitfr^  the  HtCon  of  Co.  Lite. 
•*  Ihe  diverfity.  *5»-  >»• 

^^  A  right  of  a  particular  eftate  may  be  forfeited ;  and  he  who  co.  Utt. 
^*,  hadr  but  a  right  of  a  remainder  or  reverfioii  may  take  advantage  >5^-  *• 
*♦  f bertof :  as,  if  leifee  for  years  be  ouRed,  or  Icffce  for  life  be  ^J;^  ^5- 
^  diiTrifed,  and  levy  a  fine  to  a  difTeifor,  or  a  ftranger ;  or,  if  the 
*f  VdScc  for  years  bring  an  affize,  or  the  leflee  for  life  a  writ  of 
*f  .ti^ht,  accept  a  fine  comeceo^  &c.  of  a  it  ranger;  thefe  are  for- 
**  .feitures  of  their  feveral  rights,  for  which  he  who  hath  but  a 
**  ?ight  of  r<foiainder  or  revcrfion  may  enter  prefently  upon  the 
«<  difleifof. 

At  the  coittmon  law,  if  lands  were  given  to.  one  for  life,  re«  Co.  Lite* 
maibder  to  Another  in  fee,  and  a  (Itanger  brought  a  feigned  »^»  »'«• 
•^  a&ion  or  ^ie^/)>f  againft  the  tenant  for  life,  who  fufFered  judg-  Xlntt^i^u 
<<  ment  to  go  againit  htm  by. default  or  confeflBon,  without  pray-  Co.ss. 
«*  ing  in  aid  of  him  in  the  remainder,  this  divcfted  the  remainder,  '°  ^®'  44t 
<<  dnd  turned  it  to  a  right.     And  yet  he  in  the  remainder  had  no  «  Leon.  64. 
«*"  remedy  to  recover  it,  unlefs  he  were  once  feifed,  as  by  entry  ♦Leon.iai9« 
«f  upon  the  tenant  for  life  before  fuch  tccovery;  in  which  cafe,  ^ij'*'* 
*^  after  bis  death,  he  might  maintain  a  writ  of  right  againft  the  Brook,  tic 
««  recovcrcwr  upon  fuch  feifin.     And  whether  any  formedon  in  re-  Forfeit,  8. 
«*  mainder  lay  in  fuch  cafe,  the  books  are  not  agreed.    But  if  fuch  ^^  ^^' 
**  feigned  pradpt  were  brought  againft  tenant  for  life,  and  he  let  £d.  3.  i6. 
*<  judgment  go  by  default,  or  confefTion,  without  praying  in  aid  of  a4-    Ed.  3. 
*«  bim  in  the  reverfion,  this  was  a  forfeiture  of  hb  eftate  for  life.  Aff.l.ii. 
*^  And  yet  he  in  the  revcrfion  had  no  other  remedy  but  by  a  writ  Affi  t'l. 
««  of  ri#ht.     'the  rcafon  fecms  to  be,  the  credit  which  the  la^  Co.  Litt. 
««  gayc  to  fuch  recoveries  being  had  in  courts  of  record  \  and  be-    s  1  5  •  • 
«  cattfe,  for  ought  appeared  to  the  contrary,  the  demandants  might 
«  have  good  titk  to  the  land  -,  and  therefore  the  law  would  not 
^  foffer  fuch  recoveries  to  be  impeached,  but  in  an  a£^ion  of  an 
«  higher  nature,  as  the  writ  of  right  was.    There  were  likewife 
^  other  ads  df  record  by  the  tenant  for  life  or  years,  which 
^  amotintcd  to  a  forfeiture  of  their  eftates:  as,  if  tenant  for  life 
*^  in  %  feigned  precipe  brought  againft  him  pleaded  in  chief, 
<^  vouched,  or  prayed  in  aid  of  a  ftranger,  or  in  a  writ  of  right. 
<«  So,  if  in  a  wilt  of  entry  in  cafu  provifo  by  a  ftranger,  fup- 
^  pofiog  the  reverfion  to  be  in  him,  the  tenant  for  life  confefs 
<<  the  a6lion ;   or  in  wafte  againft  him  by  a  ftranger  plead  nuH 
*<  wafte :  fo,  if  leilee  for  years  being  oufted  bring  aflize  or  lofe  in  ar 
«  prac'tpey  and  bring  error  for  error  in  the  procew  \  thefe  and  fuch 
«  like  are  agreed  to  be  forfeitures  of  their  eftates-     But,  whether 
«  he  in  the  reverfion  ot  remainder  might  enter,  or  were  driven  to 
^  his  writ  of  right,  ojr  what  other  remedy  he  had^  does  not  feem 
*<  clear  from  the  books:  but  thecafea  where  the  tenant  for  life  loft 
<<  in  a  feigned /nm]^  by  default  of  reddition,  that  is,  confeffion» 
^  being  the  mcrft  frequent,  and  the  profecuting  the  writ  of  right 
^  by  thofe  in  remainder  or  reverfion  betng  both  tedious  and  ex« 
«  pcnfive^  the  firft  ftatute  that  provided  remedy  in  thofe  cafes  wa» 
«  the  ftatute  of  jV.2.c.^.j  which  gives  power  to  htm  in  the  re^ 
^  vtrfion  to  come  in  before  judgmcnr,^  amd  pray  tt  be  seoeiveA 
Vofc.V.  3H  ••«> 
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to  defend  his  right;  or,  if  he- did  not  come  in»  and  judgiMi^ 
was  given  by  default  or  reddition,  then  the  ftatute  gave  him  tlie 
**  writ  of  'entry  ad  comuncm  legem  againil  fuch  rccovcror  lifter 
•*  the  death  of  the  tenant  for  life,  wherein  he  might  fct  fordi  his 
*'  title;  and  if  the  tenant  could  fhew  no  better  title  than  only  the 
•*  recovery,  that  fliould  not  avail  him.     So,  where  the  rocoveij 
*'  againil  the  tenant  for  life  was  by  nihil  dicit^  this  being  aa  equal 
**  mifchicf  was  taken  to  be  within  the  fame  ftatute.     And  fo 
*^  he  in  the  remainder  as  well  as  he  in  the  reverfion.     But 
'^  the  recovery  was  upon  feint  or  feigned  pleading  of  the  tenant 
^'  for  life,  this,  not  being  within  the  ftatute,  was  remedied  by 
'^  13  i^.  2.  c.  17.  which  gives  refccit  likewifein  that  cafe.     Bn^ 
"  to  elude  the  force  of  this  ftatute,  the  tenant  for  life  would  con- 
trive to  have  the  precipe  and  recovery  againft  him  carried  on  fa 
fecretly,  that  he  in  the  reverfion  or  remainder  (hould  have  no 
**  notice  of  it  time  enough  to  pray  to  be  received,  and  then,  if 
'*  the  recovery  were  againft  him  upon  feint  or  falfe  pleading,  this 
**  not  being  within  the  former  ftatute  of  W.  2,  or  remedied  by 
"  this  oi  R   2.  otherwife  than  by  giving  refceit,  which  by  (Uch 
,    **  fccret  recovery  was  prevented,  he  in  the  reverfion  or  remainder 
*'  had  no  other  remedy  than  what  he  had  at  common  law  be- 
"  fore  either  of  the  ftatutes;  therefore,  to  obviate  this  mifchief, 
**  another  ftatute  was  made,  32//.  8.  c.  31.,  which  makes  void 
'*  all  recoveries  had  by  afTent  of  the  parties  againft  tenant  for 
"  term  of  life,  unlefs  it  were  by  good' title,  or  the  aflentof  him 
**  in  the  remainder  or  reverfion.     But  the  tenants  for  life  found  a 
**  way  to  get  out  of  this  ftatute  likewife,  by  making  a  feoffment 
**  in  fee  with  warranty,  and  before  he  in  die  remainder  or  rc- 
•*  vcrfion  could  have  notice  to  enter  for  the  forfeiture,  would'" 
'f  caufe  a  pracipe  to  be  brought  againft  the  feOSise,  and  ccMne  in 
**  thcmfelves  by  way  of  voucher ;  and  fo  the  recovery,  not  being 
"  againft  the  tenant  for  life,  as  the  ftatute  fpeaks,  was  out  of  the 
s  Bend.  131.  <<  ftatute,  and  remained  at  common  law.      So,  if  fuch  tenant  Ux 
Co  7*.'        **  '^^^  ^^^  "°^  difleifed,  and  a  precipe  brought  againft  the  diflafor 
«<  by  covin,  and  he  vouched  the  tenant  for  life,  and  fo  a  recovery 
'*  was  had;  this  likewife  was  out  of  the  ftatute;  for  which  rea- 
^*  fons  this  ftatute,  being  defe£tive,  was  repealed,  and  another  fta- 
'*  tute  made,   14  Eliz,  c.  8.,  which  makes  void  all  recoveries  by 
'*  agreement  and  covin  had  either  againft  the  tenant  for  life  him- 
**  felf,  or  where  he  comes  in  by  way  of  voucher  only,  unlefs  he  in 
**  the  reverfion  or  remainder  aflent  of  record,  wz.  upon  vouch- 
ee Litt,      «  cr,  aid  prier,  or  refceit.     But  if  recovery  be  had  againft  tenant 
i^Co.*!*.      "  ^^^  ^^^^  without  confent  or  covin,  though  without  title,  this  di- 
"  vefts  the  remainder  or  reverfion,  fo  that  they  cannot  enter 
'<  within  any  of  the  ftatutes,  but  remain  yet  at  common  law. 
<'  And  all  thefe  ftatutes  extend  to  all  forts  ef  tenants  for  life. 
1  Co.  14.,  «  y/.  tenant  for  life,  remainder  to  JB.  in  tail,  remainder  to  C. 

iucSl.' 60?'  "  *"  ^^^ •  -^-  '^y  indenture  inroUed  in Clmncery  bargains  and  fells 
4  Leon.  123.  '*  the  lands  to  Z).  and  his  heir^,  and  then  D.  fufiers  a  common 
Co.  Litt.  <«  recovery  with  voucher  of  A.  before  the  ftatute  14  JS£e.,  and 
3  z.  a.        cc  execution  was  had  thereupon*    Yet  it  was  adjudged  a  fcx^ 
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^     feittutj  for  which  he  in  the  remainder  mi^t  <nter  prefently  lo  Co.  44, 
^     without  aid  of  any  of  the  ftatutes;   for  a  cothmon  recovery  is  >5* 
^     but  a  common  aflurance  or  conveyance,  and,  if  no  ufe  be  de«  ^  q^]  ^^* 
^     dared,  (hall  be  to  the  ufe  of  tenant  for  life.     And  by  the  pro^  sir  Wkiiam 
^  •  ceedings  in  it  confiat  curtly  that  the  recoveror  hath  no  title,  **^bain*» 
^    And  the  fuing  of  execution,  which  is  bat  in  purfuance  and 
^    contemplation  of  the  firft  a£b,  cannot  be  any  bar  to  the  entry  of 
^    him  in  the  remainder  or  rcverfion.    Note;   where  tenant  for 
^    life  bargains  and  fells  lands  to  ji.  and  his  heirs,  and  after  levies 
*    a  fine  come  ceo,  &c.  to  A. ;  this  was  held  a  forfeiture  of  the  bar^ 
^    gainee,   not  of  the  •  bargainor,   who  at  the  time  of  the  fine»  i  Leon.  264. 
"*    vr&ich  alone  made  the  forfeiture,  had  nothing  to  forfeit* 

*<  ji.  tenant  for  life,  remainder  to  B,  for  life,  B.  reciting,  that  Cro.  Eiis. 
f*   he  had  an  cftate  in  fee,  levies  a  fine  come  ceo,  &c.  to  a  ftranger,  ^^J'j^^*^^ 
^   ^irho  brings  quid  Juris  damat  againft  A.,  and  A*  makes  de^ 
■*   fault,  and  thereupon  judgment  was,  that  he  ihould  attorn^ 
**  virhich  be  accordingly  did.      And  the  court   held,   that  his 
■^  eftate  for  life  was   not    forfeited,   bdcaufe  the   attornment 
**  vms  by  compulfioh  of  the  court  upon  his  default  of  appear- 
*^  ance,    and   not   voluntarily,     ^nd  there  two  juftices  held, 
«  that  the  eftate  of  ^B.  was  not  forfeited  by  the- fine,  becaufe 
**  this  made  no  difcontinuance,  and  nothing  paiied  by  it,  but 
**  what  he  might  lawfully  grant.     But  two  odier  ju  dices  held 
«<  the  contrary,  and  that  it  is  not  the  difcontinuance  only  that 
<f  makes  the  forfeiture,  but  where  he  doth  any  thing  in  a  court  of 
^  record  whereby  his  will  appears  to  difinherit  him  in  the  re- 
*«  mainder  or  reverfion;  as,  praying  in  aid  of  a  ftranger,  {5V. 
^*  And  this  .feems  the  better  opinion.     For  attornment  in  pais  to 
<<  the  grant  of  a  ftranger  works  no  forfeiture;  but  attornment  of 
*'  record  does,  where  in  quid  juris  ciamat  the  tenant  for  life  Co.Utt. 
**  comes  in,  and  fubmits  in  court  to  attorn.    But  the  attornment  'V^  ^ 
<<  iii  the  principal  cafe  being  by  judgment  of  the  court  upon  the  55.  4LeQo. 
*^  default  makes  thedifierence.  129*  i3^* 

<*  In  quid  juris  ciamat  the  tenant  fays,  that  he  holds  in  tail  of  Mo.  plioS. 
**  the  gift  of  one  A.i  the  plaintiff  fays,  that  A.  ne  dona  pass  and 
*'  upon  iflue  it  was  found  for  the  plaintiff.  And  Brown  held, 
«<  that  the  plaintiff  might  enter  prefently,  becaufe  by  fuch  claim 
«  th^  tenant  for  life  had  forfeited  his  eftate ;  but  whether  the 
**  plaintiff  ftiould  upon  the  verdi6t  have  judgment  to  recover  the 
*<  land,  was  the  doubt. 

<<  In  an  affize  of  frelh  force  by  A.  a^inft  B.  and  C,  it  was  Waifton 
««  found,  that  one  D.  was  fcifed  of  the  lands  in  queftion,  and  by  JJ^"^* 
<'  indenture  made  a  leafe  for  three  years  to  B,  at  fuch  a  rent;  and  pi,  3 j«. 
<*  after  by  indenture  inroUcd,  bargained,  and  fold  the  reverfion  to 
<<  the  plaintiff  ^.   and  his  heirs,   who  after,  for  rent  arrear, 
*(  brought  debt  in  C^  B.  againft  £.,  and  he  pleaded,  that  after  the 
«  faid  leafe,  and  before  the  grant  to  A.,  A.  by  deed  inroUed  ac« 
<<  cording  fb  the  cuftom,  bargained  and  fold  to  him,  upon  which 
**  they  were  at  iffue.    And  if  this  was  a  forfeiture  of  ^.'s  leafe 
<<  was  the  queftion,  on  which  the  jury  doubted,  and  refencd  it 
*<  to  the  court ;  and  it  was  adjudged  to  be  a  forfeiturct 
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«<  It  would  be  loo  large  a  fieM  here  to  tntct  tttto  til  <bc  ofe 
<<  and  diverfittes  wherein  the  particaiar  tenant  ought  ta  praf  inai 
<<  of  or  Touch  him  in  the  levcrfiun  or  remainder,  and  la^eie  faek 
**  the  rererfion  or  remainder  may  pray  to  be  reoeived^  and  what 
'<  not }  and  what  ada  of  the  particuhir  ttAam  (hall  amottat  to  a 
**  forfieiture,  whereof  and  When  he  in  the  remainder  or 
*<  (hall  take  advantage,  and  in  what  manner,  iSc*  thdc 
*^  enough  to  make  diftin£l  heads  of  themfdvea. 

'*  I  (hall  proc^d  therefore  to  the  fecottd  diterfity»  to  ikev  ^rinl 

^  ads  of  the  tenant  in  pcffisflion  make  a  difcontianaAoe  «r  kv  ef 

<*  the  remainder  or  reverfion,  and  what  not. 

Co.  Utt  *'  If  tenant  in  tail  in  pofleflion  cS  lands*  hoofissi  or  other  Amg^ 

^*cL\        ^  which  lie  in  livery ^  make  a  feoffment  in  fee,  a  gift  in  ta£U  cr  a 

^      ^'     cc  leafe  for  another  man'a  life,  or  levy  a  fine  thereof  s  riide  ft6b 

^  direft  and  diipiace  the  remainder  or  veverfioii»  and  aAoot 

^  to  a  difcontinuanee }  for  avoiding  whereof,  after  the  death  e£ 

<<  tbe  tenant  in  tail  without  ifliie,  thofe  in  reverfion  or  K^mMndec 

<<  are  put  to  their  formedon,  and  cannot  enter ;  beca«fe  Aem  At 

*^  alienee  might  lofe  the  benefit  of  the  warrantf  annexed  to  hA 

^  alienation. 

c«.  Latt.  **  So,  if  a  man  feifed  of  lands  in  tail,  in  fee,  or  for  llft^  m 

3^^'  **  right  of  his  wife,  made  a  feofiment  m  fice^  a  gift  in  tail«  or  a 

S43.  elif '  **  1^^  f<^  another  man's  life ;  this  drreftsd  the  wife'a  eftatt^  fe 

SCo.71.      *<  that  after  her  hirfbaad's  cteath  (he  could  not  enter,  bat  wis 

**  driven  to  her  cut  in  vMi  fer  the  fafeguard  of  die  wtAianty 

^  that  might  be  annexed  to  fudi  alienation  of  the  htifliand  made 

^  a  difcontinuanee  6f  the  wife^s  eftate^tail,  and  of  the  iciFufien 

*^  or  remainders  depending  thereon,  fee  avcMding^rhereof  after  her 

^<  fauiband's  death  ifae  was  driven  to  her  cay  »f  vitd^  and  aft!cr  her 

^*  death  without  iflue,  thofe  in  jremaiiider  or  reverfion  to  their  St- 

••  veral  fermedons^ 

**  So>  if  in  a  pracipi  broT:i^ht  agamft  the  hufband  and  wife  of 
*<  the  wife's  lands,  the  hufband  loft  by  default,  rcddition,  or  mha 
**  dutU  if  he  were  feifed  fo^  Iife»  or  in  tail,  in  her  right,  (he  was 
^  driven  to  her  an  in  vM  after  his  death }  but,  if  in  fee^  then 
*<  (he  had  no  other  remedy,  but  a  writ  of.  right  after  bis  death. 
*•  Which  iaft  cafe  was  remedied  by  the  ftatme  of  W.  2.  r.  3.  which 
<•  gives  her  a  power  to  come  m  and  pray  to  be  received  4ieforc 
<*  judgment,  or  to  bring  her  cui  in  vitA  after  his  death.  But  for 
*<  an  efFe3ual  remedy  both  for  the  wife  and  thofe  in  remainder  er 
<*  Tevcrfion  againft  all  alienation^  of  the  hu(band  folely  or  jointlj 
^  with  his  wife,  eacept  it  were  by  fine  or  common  recovcrVt 
^  wherein  both  joined,  and  as  well  of  lands  given  to  them  joibtlf 
^  during  the  coverture,  as  of  hinds  whereof  the  wife  was  folelf 
^*  feifed ;  and  alfo  fur  remedy  againft  ail  recoveries  hy  dehudt, 
«*  reddition,  nihil  dicit,  or  feint  pleader  of  the  hnftiattd,  the  ffartvit 
^  of  32  H.  8.  c.  28.  gives  the  wife,  and  thofe  in  remahider  or  it- 
^  terfion,  power  to  enter  in  their  fevtral  turns ;  tmd  fo  it  does  to 
**  their  feveml  ifTues  or  heirs,  notwitkfbnding  any  fine,  feoffmeat, 
«'  or  other  aa,  made,  done,  or  fttfiered  by  the  huflnnd  oriy. 
«  And  yety  If  the  huftand  and  "fnie  mn  in  ».feofincnt  of  dK 

^  waft*^ 


F  vrxfe^s  Isods^  this  being  in  effedt  the  feoffment  of  the  hufband 
^ .  only  is  within  the  relief  of  the  ftatute,  fo,  if  the  lands  were 
^  f^rven  to  the  hufband  and  wife  and  their  heirs  during  the  co* 
K  Tcrture,  all  ads  of  the  hufband  to  defeat  this  eftate  are  equalljf 
H  pcovided  againit  by  the  equity  of  this  a£l,  as  if  the  wife  had 
^  the  fok  feifure  thereof.  But,  if  the  hufband  levies  a  fine  with 
**  proclamations  of  his  wife's  lands,  and  dies,  the  wife  or  her 
^  HFue  mud  enter  within  five  years  after  his  deaths  and  thofe  in 
M  Tctnainder  or  reverfion  within  five  years  after  the  death  of  the 
•*  wife  without  iffue,  elfe  they  will  be  barred  by  another  ftatute, 
^^  msE.  4  if.  7.  for  fuch  fine  makes  a  difcontinuance  of  the  wife's 
**  eftate,  and  of  thofe  in  remainder  or  reverfion  at  common  law. 
f^  And  though  32  if.  8.  aids  the  difcontinuance  by  giving  them 
M  an  entry,  yet  it  does  not  take  away  the  bar  which  is  wrought  by 
^  their  laches  upon  the  other  flatute.  Alfo  the  iflue  cannot  enter 
^*  during  the  hufband's  life,  either  by  the  common  law  or  this 
^*«  ftatute. 

**  If  tenant  in  tail  in  poiTeifion  fufferfr  a  common  recovery,  this 
-**  not  only  divefts  and  difplaces  the  eftate-tail,  and  all  remainders 
'^  and  reverfions  depending  thereon,  but  alfo,  by  feafon  of  the 
**  fuppofed  recompence,  bars  them  for  ever;  as  is  confirmed  by 
•<*  every  day's  practice.  But  then  he  who  fuffers  fuch  recovery 
^  ought  to  be  perfe^  tenant  in  tail,  and  alfo  feifed  by  force  of  the 
•<*  tail. 

^*  For,  where  hufband  and  wife  were  feifed  of  lands  to  them  3  Ca  6. 

•*  and  the  heirs  of  their  two  bodies,  or  to  them  and  the  heirs  of  Moor,  no. 

^  the  body  of  the  hufband  with  remainder  over,  and  a  flranger  Morgan! 

^  brought  z  precipe  againft  the  hufband  only,  who  vouched  over,  3  Co.  ii. 

•*  and  thereupon  a  common  recovery  was  had^  the  wife  died;  S°*?*V«fc 

^  and  then  the  hufband  died  without  ilTue  \  it  was  adjudged,  that 

^<  this  recovery  (hould  not  bind  the  remainder;  for  between  the 

«*'  hufband  and  wife  are  no  moieties,  nor  has  the  hufband  power 

^  to  fever  the  jointure,  or  to  difpofe  of  any  part  of  the  land  with* 

<*  out  his  wife,   fo  that  the  pracipe^  being  brought  againfl  him 

^  only,  the  recompence  cannot  enure  ^  becaufe  the  wife  had  a 

^  *^  joint  eftate  with  him  at  the  time  of  the  recovery,  and  did  not 

<*  join;  and  to  a  moiety  it  cannot  enure,  becaufe  here  are  no 

^*  moieties  between  the  hufband  and  wife ;   and  therefore  the  re- 

^  compence,  recovered  by  the  hufband  only,  cannot  enure  to  the 

*<  remainder,  which  depends  upon  a  joint  and  undivided  eftate 

'^  made  to  the  hufband  and  wife.     And  then  the  recovery,  which 

'  <'  binds  only  in  regard  of  the  recompence  in  value,  cannot  in  this 

^  cafe  bind  either  the  ifTue,  if  there  were  any,  or  the  remainder, 

^  fince  neither  of  them  can  take  advantage,  or  fue  execution  of 

**  di«  recompence  in  value.     And  though  the  hufband  furvived, 

^  this  will  not  mend  the  cafe;  becaufe  the  law  is  to  judge  of  it 

^  as  it  was  at  the  time  of  the  recovery,  and  not  as  it  falls  out  by 

<'  an  after  accident.      Rut,  if  the  eflate  had  been  to  the  hufband 

^  and  wife,  and  the  heirs  of  the  body  of  the  huflband,  and  he 

•  *<  bad  levied  a  fine,  or  made  a  feoffment  in' fee,  and  then  come  in 

-  ^  as  vouchee  in  a  coouuoa  recovery,  this  had  barred  both  the  ifTue 
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^<  in  tail  and  him  in  the  remainder;  becaufe,  by  the  feofinicnt 
«  or  fine,  tlie  whole  eftate  was  discontinued,  and  the  fcofl^ 
-**  or  conufee  fole  and  perfe£b  tenant  to  the  pr^tdpe:  and  then, 
**  when  the  hufband   came  in  only  as  vouchee,  he  came  in  in 
**  privity  and  reprefentation  of  all  the  eftates  he  ever  had,  and 
<«  was  to  make  his  defence  by  them,  which  if  he  docs  not,  but 
**  calls  upon  another  to  defend  him,  and  that  other  undertakes  it 
«<  accordingly,  and  by  his  mifbehaviour  fufiers  the  demandant  to 
«  get  judgment,  he  is  bound   to  make  a  reco':npence  equal  to 
^^  what  the  other  loft;  and  fuch  recompence,  being  to  be  in  lieu 
'*  thereof,  is  to  go  in  the  fame  manner  as  the  edate  he  was  bound 
«  to  defend  fhouid  have  done,  and,  by  confequence,  to  the  iflue, 
**  and  thofe  in  remainder  or  reverGon;   and  then  they  having,  in 
**  fuppofition  of  law,  a  recompence  equivalent  to  what  they  loft, 
*«  have  the  efFeft  of  the  firft  fuppofed  warranty,  and  cannot  im- 
*'  peach  the  recovery,  or  complain  of  any  hardihip  done   them. 
<^  But,  if  the  hufband  and  wife  had  been  jointly  feifed  to  them 
««  and  the  heirs  of  their  two  bodies,  with  remainder  over,  and 
««  the  hufband  had  made  fuch  feoffment,  or  levied  fuch  fine,  and 
»      **  then  come  in  as  a  vouchee;    it  feems  doubtful,  if  the  iffue  in 
**  tail,  or  the  remainder,  ihould  be  barred;  becaufe  the  wife,har- 
*'  ing  a  joint  eftate  of  inheritance  with  the  hufband,'  was  no 
•*  party  to  the  voucher,  and  therefore  the  recompence  could  not 
•*  enure  -to  the  inheritance  of  the  whole.     And  to  a  moiety  it 
«*  could  not,  becaufe  there  are  no  moieties  between  them,     ^itre 
••  ergo. 
Plow.  8.  **  The  tenant  in  tail  at  the  time  of  the  recovery,  if  ^tpracipe 

MavizcJi's  c«  be  brought  againft  himfelf,  ought  to  be  then  fcifcd  by  force  of 
Cl>^3.  5.  b.  **  the  eftate- tail  in  pofTefTion,  otherwife  the  recovery  will  be  no  bar 
5?.  "  either  to  his  ifTue  or  thofe  in  remainder  or  revcrfion;   becaufe 

iu^«*^!'ft  "  *'^^  recompence  in  value,  which  caufes  the  bar,  will  go  in  lieu 
<f  of  the  eftate  he  then  had,  which  was  recovered,  and  not  in  lieu 
««  of  the  eftate- tail  which  then  he  had  not,  nor,  by  confequence, 
«  could  lofe.  Therefore,  if  tenant  in  tail  be  difieifed,  and  the 
"  diffeifor  die  feifed,  and  his  heir  be  in  by  defccnt,  and  then  tlwr 
^<  tenant  in  tail  enter  upon  the  heir  and  difTeife  him,  and,  upon  a 
<<  pracipe  brought  againft  him,  fuffer  a  common  recovery;  or,  if 
«  the  tenant  in  tail  take  back  an  eftate  in  tail,  or  in  fee,  from  the 
*'  difTeifor  himfelf;  or  difcontinue  the  eftate-tail,  and  enter  upon 
<^  the  d'»fcontinuee,  and  then  fulTer  fuch  common  recovery  on  a 
<*  /r^iT/j^^  againft  himfelf;  thefe  recoveries  bar  neither  the  iflue  in 
*'  tail  nor  remainders ;  becaufe  the  recompence  in  value  goes  to 
*^  the  eftate  which  he  had  at  the  time  of  fufFerhig  fuch  recovery^ 
^<  which  not  being  the  eftate-tail,  cannot  be  a  bar  to  the  eftate* 
<<  tail,  or  the  remainders  or  reverfion  depending  thereon*  But,  if 
<<  the  praecipe  had  been  brought  againft  the  difcontinuee,  dif- 
<<  feifor,  ^c.  and  the  tenant  in  tail  had  come  in  by  way  of  voucb- 
^^  er,  and  vouched  over  the  common  vouchee,  and  fo  a  recovery 
<*  had  been  had,  this  would  bar  the  eftate-tail  and  remainders  or 
'<  reverfions  depending  thereon  :  becaufe  he,  coming  in  only  as 
*^  vouchee,  comes  in  in  privity  and  reprefentation  of  the  eftate- 
-tail, 
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"  tail,  and  for  defence  thereof,  and  cannot  come  in  for  any  other 
"  refpcft ;  and  therefore  the  recompcnce  in  value  which  he  recovers 
**  again  (I  the  common  vouchee  goes  to  that  edate-tail,  and  the 
*'  remainders  or  reverfions  depending  thereon,  and  fo  makes  good 
**  the  recovery 'againft  the  tenant,  none  having  any  lofs  but  the 
*<  lail  vouchee,  and  that  occafioned  by  his  own  default  or  con- 
«<  tempt.  . 

<*  Tenant  in  tail  covenants  to  (land  feifed  to  the  ufe  of  himfelf  Teiv.  51. 
•*  for  life,  and  after,  to  other  ufes,  which  were  totally  void  j  be-  *?*^» 

.  •*  caufe  by  fuch  covenant  only  he  could  difpofe  of  no  more  than  FicSwatef 
"  for  his  own  life:  and  after  a  pracipe  being  brought  againft  t. Rofs, 
"  him,  and  a  common  recovery  had  with  fingle  voucher ;  it  was  ^*^» 
*«  held,  this  recovery  did  not  bar  the  remainder  or  revcrfion,  be-  iCors*. 
**  caufe  by  fuch  covenants  qmad  himfelf,  the  tenant  in  tail,  was  Cro.  Eiiz.  - 
•*  not  feifed  by  force  of  the  tail,  .and  then  the  recompence  could  V^'  ♦^^^ 
"  not  enure  to  the  eftate-tail  and  remainders.  Si*J  quarf,  for  Moore 
«*  reports  the  fame  cafe  othcrwife,  becaufe,  he  fays,  he  was  tenant 
«  in  tail  as  he  was  before  notwithdanding  fuch  covenant* 

<<  Tenant  in  tail  makes  a  leafe  for  twenty-one  years,  and  after  Mo.pL2%eL 
«*  makes  a  feoffment  in  fee  with  letter  of  attorney  to  enter  and 
<<  make  livery ;  the  attorney  enters  and  oufls  the  leiTee,  and  makes 
<<  livery  accordingly :   and  this  was  held  a  difcontinuance  of  the 
<<  eilate-tail  and  remainders ;  for  the  leafe  being  but  for  years,  he 
'  <<  was  feifed  by  force  of  the  tail ;  and  though  livery  by  him  or  his 
«<  attorney  was  a  wrong  to  the  termor  by  putting  him  out  of  pof- 
<«  fefEon,  yet  fuch  livery  gave  away  nothing  from  the  termor, 
<'  who  may  re-enter  when  he  will,  but  paflfed  only  the  freehold 
*'  which  the  tenant  in  tail  had  or  may  give  away  by  livery.     But,  Co.  Utt. 
"  if  tenant  for  life  be  with  remainders  in  tail,  and  he  irrthe  re-  ^*'^*  s**'-. 
<(  mainder  in  tail  enter  upon  the  lefTee  for  life,  and  difleife  hinj,  Ralm.  37,* 
«  and  then  make  a  feoffment  in  fee ;  or,  if  tenant  in  tail  make  a 
<<  leafe  for  life,  and  after  diiTeife  the  leflee  for  life,  and  make  a 
**  feoffment  in  fee,  and  the  leiTee  die,  and  then  the  tenant  in  tail 
*<  die  without  iffue ;  he  in  the  reverOon  or  remainder  may  well  eh- 
*^  ter,  becaufe  tlie  tenant  in  tail  at  the  time  of  the  feofitnent  was 
<<  not  feifed  of  the  freehold  and  inheritance  of  the  eftate-tail,  but 
<*  of  another  eilate  gained  by  difleifm.     But,  in  the  firft  cafe,  if  Co.  Lite. 
«<  the  tenant  in  tail  after  fuch  leafe  for  years  had  only  granted  the  p^'  ^' 
**  revcrlion  in  fee,  and  the  leafe  had  expired  ;  though  the  grantee    ^  *     ^ 

' «  had  entered  in  the  life  of  the  tenant  in  tail ;  yet  this  had 
<'  made  no  difcontinuance,  becaufe  neither  the  leafe  for  years, 
<<  nor  the  grant  of  the  reverfion,  divefted  any  eftate,  but  paffed 
<<  only  what  the  grantor  might  lawfully  grant,  viz*  an  eftate  for 

--<*  his  own  life. 

<<  If  tenant  in  tail  make  a  leafe  for  the  life  of  the  lefTee,  and  Ca.  Lltt. 
*<  after  grant  the  reverfion  in  fee,  and  the  tenant  for  life  attorn  5  33S* 
<<  or,  if  he  by  indenture  enrolled  bargain  and  feil  the  reverfion,  5,,'^  5^^^ 
<<  and  then  the  tenant  for  life  die,  and  the  grantee  enter  in  the  330. 
**  life  of  the  tenant  in  tail ;  this  is  a  difcontinuance  equivalent  to  ^^  ^l'* 
**  a  feofiment,  and  puts  the  ifTue  and  thofe  in  remainder  or  re- 
y  verfiou  to  their  feveral  formedons.    And  fo  it  would  be,  if  the 
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<^  tenant  for  life  furrendered  to  the  granteei  or  tlie  grantee  li* 
<<  covered  in  wafte,  or  entered  for  a  forfeiture  in  the  life  4if  die 
*^  tenant  in  tail  \  the  grantor  by  the  attornment  and  entry  comci 
^*  in  in  continuance  of  the  new  reverfion,  which  was  gained  oo 
^  making  the  leafe  for  life.  But,  if  the  tenant  in  tail  had  died 
^<  in  the  lifetime  of  the  leflee,  and  then  the  lefTee  had  died,  and 
<<  the  grantee  entered ;  yet  the  iffue  or  thofe  in  remainder  or  1^ 
<<  verfion  might  weH'  enter  upon  him  \  becau£e  there  was  no  dif- 
<<  continuance  executed  in  the  life  of  the  le^ee  longer  than  for  the 
*^  lite  of  the  leflee,  and  by  his  death,  that  being  determined,  tho 
*^  grantee,  who  primd facie  took  only  during  the  continuance  thc«« 
*<  of,  ha$  no  right  after  the  death  of  the  tenant  in  tail  to  enter  $0 
*^  enlarge  the  difcontinuance.  And  though  fuch  grant  of  the  re- 
^'  verCon  were  with  warranty,  yet  it  would  be  all  one  ;  for  the 
**  ellate  itfelf  to  which  the  warranty  was  ailnexed  being  detcir 
«  mined,  the  warranty  cannot  have  continuance  or  enlarge  the 
<<  eftate.  So,  if  after  the  death  of  the  tenant  in  tail  his  ifTus 
<<  had  granted  the  reverfion,  though  with  warranty,  and  the  tenast 
<<  for  life  had  attorned,  and  died,  and  then  the  grantees  entered  \ 
'<  yet  the  iflue  of  that  iflue,  or  thofe  in  renaatnder  or  reverfion, 
^'  might  well  enter  upon  him  \  becaufe  the  difcontinuance  was  in 
*^  tStQ.  but  for  life  $  and  the  iflTue  who  granted  tlie  reverfion  not 
*<  feifed  by  force  of  the  eftate-tail. 
Co.  Litu  <<  If  tenant  in  tail  make  a  leafe  for  life,  remainder  over  In  fee, 

333*  ^  «  and  die  in  the  life  of  the  If  flc^  for  life  }  yet  this  is  an  akfialute 
<<  difcontinuance,  and  takes  away  the  entry  of  the  iflue  or  thole 
<<  in  remainder  Or  reverfion :  becaiife  the  edate  for  life  and  9- 
«  mainders  make  but  one  eftate,  and  all  pafs  by  the  fame  livery* 
<*  So,  if  tenant  in  tail  make-a  leafe  for  life,  and  after  relcafe  to 
<<  the  leiTce  and  his  heirs  ;  this  is  an  abfolute  difcontinuance,  he« 
<<  caufe  the  whole  fee  is  executed  in  the  life  of  the  tenant  in  tail. 
Co.Litt.  **  It  is  a  rule  in  our  books,  that  the  eftate-tail  cannot  be  difcon- 

a6s.  a*b.  cc  tinned  but  where  he  who  makes  the  alienation  was  once  feifed 
11  i!  i'b.  **  ^1  force, of  the  tail,  unlefs  it  be  by  reafon  of  a  warranty :  as,  if 
red.  637.  ^*  the  grandfather  tenant  in  tail  be  difieifed  by  the  father,  who 
foi.  640,  «  makes  a  feoffment  in  fee,  and  dies,  and  then  the  grandfatW 
^'*  *'  dies,  the  fon  may  enter  upon  the  feoflee,  and  by  confequenoe 

^*  fo  may  they  in  remainder  or  reverfion  in  their  turns.  For  hut 
<<  can  be  no  difcontinuance  of  the  eftate-tail  or  remptnders;  he« 
*'  caufe  the  father  who  made  the  feoffment  was  not  feifed  by  force 
<<  of  the  tail,  but  of  the  eftate  gained  by  the  difleifin.  But,  if  the 
^*  {eqffiment  had  been  with  warranty,  this  had  wrought  the  tBt& 
*'  of  a  difcontinuance,  and  taken  away  the  fon's  entry  for  pre* 
**  fervation  of  the  warranty,  and  to  prevent  circuity  of  a£lioii* 
*<  So,  if  ten^t  in  tail  be  diffeifed,  and  be  or  his  ifiue  after  his 
<<  death  iipkafe  to  the  difleifor  with  v(-arranty;  this  in  efibSt 
**  amounts  to  a  difcontinuanpe,  and  takes  away  the  entry  of  thofe 
*^  who  have  right }  which,  without  the  warranty,  it  would  ux 
<(  have  done  s  and  the  iffue,  being  mver  feifed  by  force  of  the  tail 
tf  wUhout  fuch  warranty,  cpuld  not  by  any  means  have  difcon- 
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^  Another  rule  is,  that  to  make  a  dtfcontinuance,  the  alienee  Co.  Un. 

'  ipuft  be  in  by  force  of  the  alienation  of  the  tenant  in  tail  him-  333-  ^ 

^  Mf,  and  not  of  any  other.    Therefore,  if  tenant  in  tail  makes 

*  u  leafe  for  life,  and  after  grants  the  reverfion  to  ^.,  and  the 
^  leCee  attorns,  and  then  A*  grants  this  reverfion  to  J9.,  and  the 
^  lefiee  attorns,  and  dies  in  the  life  of  the  tenant  in  tail  j  though 
^  ^,  eaterSi  yet  this  is  no  difcontinuance,  becaufe  B.  is  not  in  of 
^  the  grant  of  the  tenant  in  tail,  but  of  ji»  his  grantee,  ^are 
^  raiionem. 

<<  A*  tenant  in  tail,  remainder  to  B.  in  tail,  reverfion  to  jt,  in  to  o>.  99. 

*  fee.    J.  by  indenture  enrolled  bargains  and  fells  the  lands  to  C.  ^f^^' 
^  and  his  heirs,  and  after  levies  a  fine  thereof  to  C.  and  his  heirs.  |  Buift.  ^« 

*  C.  enfeoffs  D.,  and  then  j1,  dies  without  iflue,  and  j5.  enters.  Mefmcca^ 

*  It  was  adjudged,  that  by  the  bargain  and  fale  to  C.  he  had  only  ^J!^^ 

*  an  eftate  defcendible  to  him  and  his  heirs  during  the  life  of  ^.,  v.  Smitlb 
f^  and  alfo  the  reverfion  in  fee^zpe&ant  upon  the  eftate*taii  of  B* 

^*  2dlyf  That  the  fine  levied  after  made  no  difcontinuancei  not  fo 

(^  much  as  a  dive  (ling  or  difplacing  of  the  remainder  to  Bi^  but 

^  only  enured  to  corroborate  the  eftate  of  C,  and  by  force  of 

*^  the  ftatiites  4  H.  7.*  and  32  if.  8.  made  it  to  have  continuance 

P^  fo  }oBg  as  ^.  Oiould  have  ilTue  of  his  body  :  and  that  it  operated 

*<  only  as  a  releafe  or  confirmation  upon  tne  eftate,  which  pafled 

**  beiore  by  the  bargain  and  fale,  and  was  guided  by  it.     But,  if 

*<  the. fine  bad  been  levied  before  the  bargain  and  fale,  or  before 

<<  the  enrolment  of  it,  this  had  made  a  difconltinuance  of  the 

^  e(tate«Cail  and  remainders.    2^9  ^^  ^^  adjudged,  that  the  feolF- 

^<  ment  of  the  conufee  made  no  difcontinuance  of  the  remainders 

^^  to  B^  fo  as  to  take  away  his  entry ;  for  none  can  difoontinue 

«<  the  reverfion  or  remainders,  but  he  only  who  hath  the  eftate- 

^*  tail ;  and  therefore  if  tenant  in  tail  grant  Mum  Jlaium  fuum  to 

^*  one  who  inakes  a  feoffment  in  fee,  this  will  not  take  away  the 

'*  entry  of  him  in  the  reverfion  or  remainder :  and  here,  the  re- 

«<  mainder  to  B.  was  not  fo  much  as  divcfted  or  difplaced,  for  the 

<<  conufee  had  but  a  fee  determinable  upon  the  death  of  A.  with- 

**  out  ifine,  and  alfo  the  reverfion  in  fee  :  and  therefore  when  he 

^^  who  had  a  fpe,  though  it  were  determinable,  gave  a  fee,  this 

^  did  no  wrong  to  the  heirs  of  A.^  nor  by  confequence  to  B.  in 

^  remainder;  as  a  feoffment  by  tenant  for  life  or  in  tail  does, 

^  who,  having  no  fee  themfelves,  cannot  give  a  fee  to  others  with- 

^  out  plucking  it  out  of  the  reverfion  or  remainders :  and  therefore 

^  is  one  cafe  it  is  a  forfeiture  of  the  eftate  for  life  $  and  in  the 

**  other  a  difcontinuance  of  the  eftate-tail  and  remainders.    But 

^*  here  it  is  00  wrong  or  difcontinuance  to  either^  a|id  therefore 

''  the  entry  of  J9«  in  rcmainderl  awful. 

**  A.  tenant  in  tail,  remainder  to  B.  in  tail :  A.  makes  a  leafe  for  Cio.  Eitc. 
•«  three  lives,  warranted  by  32  ff.  8.,  and  dies  without  iflue  :  the  \^q^^^ 
<<  warrjinty  defcends  opon  R,  who  was  his  heir.    It  was  held,  that  s  Co«  S4* 
•<  by  the  death  of  A*  without  iflue,  the  leafe  for  three  lives  was  de-  Co.  Utt. 
^  termined,  and  was  so  difcominuance,  nor  could  bind  him  in  ^\„' ^  .g ^^ 
^  the  remainder;  becaufe  the  eftate  out  of  which  it  was  derived  iccord.  Cro. 
*^  was  9t  an  ead«  and  then  the  leafe  to  which  the  warranty  was  an-  cu.  1 56. 
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Salvia  v.  <^  nexed  being  determined » the  warranty  was  determined  alfo^aod 
Clerk,  u  cannot  bar  him  in  the  remainders.     And  Vaughan  fays,  tbattk 

f^r\\\^t  "  cafe  of  Salvitt  r.  Clerky  in  which  it  is  reported,  that  fudi  kafe  k 
there,  in  the  <<  a  difcontinuance,  and  that  therefore  a  fubfequent  fine  wid^ 
'^'^'^Ed  6  ''  warranty  by  the  tenant  in  tail,  which  on  his  death  without  iffoe 
n>^berefoiT-  **  defccnded  to  him  in  the  remainder  whofe  eft  ate  was  difeooti- 
cd  by  all  the  «  nued,  was  a  bar  of  the  remainders ;  Vaughan  fays,  that  this  cafe 
^iJ^^ik^  «  is  all  falfc  and  mifreportcd ;  for  the  leafe  bcin^  warranted  by 
fliali  not  '*  32  H.  8.  was  no  difcontinuance  or  tort  \  and  then  there  was 
hiod  hhn  io  «  no  new  reverfion  gained  to  which  the  warranty  could  be  an- 
^""ISis.  "  "**^^  >  ^^^  being  annexed  to  the  eftatc-tail,  determined  wiA 
iocTb.  ^'  i^  3S  ^i^  ^^  leafe,  and  fo  coold  not  touch  him  in  the  ic- 
Reeve  ▼.      «  mainder. 

Con,  ad- 
judged accordinglyf  and  4  Mar.  accord,  per  cur, 

Cfo.  Cv.  "  Another  point  in  Salvin  t.  Clerk's  cafe  was  thi$ :  A.  tenant  in ' 

156. Salvia  u  tail,  remainder  to  B.  in  fee:  ji.  makes  a  leafe  for  three  Kto^ 
^'<^  «  warranted  by  32  if.  8.  and  after  levies  a  fine  with  pttdani^ 
<'  tions,  and  dies  without  iflue.  Five  years  after  his  death  ehpfe^ 
*<  and  then  the  leafe  for  three  li^es  expires.  B*  and  his  heirs  are 
*^  barred ;  becaufe  the  right  to  have  formcdon  in  remainder^  ad* 
*<  mitting  fuch  leafe  a  difcontinuance,  or  to  enter,  if  it  were  B0I9 
<<  accrued  immediately  on  the  death  of  ji.  without  iflue;  and  be 
*^  had  no  other  right  after  the  determination  of  the  leafe  fev  three 
*<  lives,  than  he  b^d  before ;  for  by  the  death  of  jf.  without  iflue, 
<<  that  leafe,  or  the  right  of  his  continuance,  was  at  an  end. 
'<  And  this  differs  from  the  cafe  of  a  fine  levied  by  tenant  for 
^^  life  i  for  there,  be  in  the  remainder  or  reverfion  hath  two  titles, 
^<  one  to  enter  prcfently  for  the  forfeiture,  the  other  to  enter 
«  within  five  years  after  the  death  of  the  tenant  for  life,  when  the 
<<  remainder  or  reverfion  falls  into  pofleflion :  but  here,  he  hath 
<<  but  one  title,  v/z.  after  the  death  of  the  tenant  in  tail  without 
«  ifiue,  and  therefore  ought  to  have  purfued  it  by  entry  or  a£tian 
«<  within  five  years  after  fuch  death  without  iflue. 
Godb.  9.  *'  ^*  tenant  in  tail,  remainder  to  B.  'in  fee*     A.  makes  a  leafe 

pi.  12.  «(  for  three  lives,  warranted  by  3 2  if.  8.,  and  dies  without  iflue; 

«  and  before  any  entry,  B.  grants  his  remainder  by  fine.  And  if 
<<  the  conufee  might  enter  and  avoid  the  leafe,  was  the  queftion. 
**  Dyr  and  Mead  held  he  might ;  becaufe  by  the  death  of  tenant 
^<  in  tail  without  ifliie,  the  leafe  was  not  avoidable  only,  but  abfo-  * 
^^  lutely  void,  the  eftate  out  of  which  it  was  derived  being  deier- 
<f  mined :  and  the  leafe  being  warranted  by  the  ftatute  made  no 
<(  difcontinuance ;  for  if  it  had,  then  fuch  grant  of  the  remainder 
«  before  avoidance  of  the  leafe  had  eftabliflied  and  made  it  uii- 
<«  avoidable. 
Co.Utt.  <^  Another  rule  is,  that  none  can  difcontinue  an  eftate-taxl 

S3^*  «  without  he  alfo  difcontinues  the  reverfion  or  remainder,  for  the 

*  ^^  «c  difcontinuance  working  a  wrong,  and  paffing  a  larger  eftate 
«  than  the  pcrfon  who  makes  it  has  by  law  power  to  pais,  fvA 
<*  eftate  rmift  be  made  up  out  of  the  reverfion  or  remainder.  If 
«<  therefore  the  reverfion  or  remainder  be  in  fucb  pcrfiMi,  that  the 

«*  tenant 
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f<  tenant  in  tail  cannot  draw  it  out;  or,  if  he  who  takes  the  eftate 
*^  has  already  the  reverfion  or  remainder,  fo  that  there  is  no  oc« 
*'  cafion  to  draw  it  out  for  making  good  the  eftate  given  him  hj 
^  the  tenant,  there,  the  alienation  of  the  tenant  in  tail  makes  no 
^  <li£continuance ;  becaufe  for  wsmt  of  the  reverfion  or  remainder 
^*  he  deals  only  with  his  own  eftate,  and  that  being  in  tail,  he  can 
**  give  no  more  thereof  than  for  his  own  life  only,  and  by  con- 
^*  fequence  after  his  death  his  ifiUe  may  well  enter. 

^*  Xherefore,  if  there  be  tenant  in  tail,  remainder  or  reverfion 
**  to   the  king,  and  the  tenant  in  tail  make  a  feoffment  in  fee,  a 
^^  gift  in  tail,  or  a  leafe  for  life,  this  is  no  difcontinuance ;  but 
^  after  his  death  his  iffue  may  enter;  for  the  remainder  or  re- 
^^  verfion  being  in  the  king,  the  fubjc£l  cannot  by  any  z£k  of  his 
**  ^xrithout  title  draw  it  forth,  and  then  whatever  eftate  he  departs 
^<  urith^nuft  be  wholly  derived  out  of  his  own  poffeHion,  which 
^  being  in  tail  only,  he  can  difpofe  no  mofe  thereof  than  for  his 
.**.ffvmli{c  only;  and  by  confequence  after  his  death  his  iffu^ 
**  .may  well  enter.     But,  if  fuch  tenant  in  tail  had  fufiered  a com- 
^^  mon  recovery,  this  in  refpedl  of  the  fuppofed  recompence  had 
*^  barred  the  eftate>tail,  and  all  remainders  depending  thereon,  ex- 
^^  cept  the  remainders  or  reverfions  to  the  king,  which  by  fuchfeign- 
*<  ed  recovery  and  recompence  could  not  be  touched.    So,  if  fuch  Co.  Utt. 
^*  tenant  in  tail  had  levied  a  fine  with  proclamations  after  4  H.  7.  37>b.335. 
**  this  had  bound  the  iffue  by  virtue  of  that  ftatute,  but  made  no  piowljl^J^ 
^<  difcontinuance  either  of  the  eftates-tail,  or  the  reverfion  or  re«  Poph.  63! 
«*  mainder  depending  thereon ;  becaufe  thi:  reverfion  or  remainder  ^S^'^^' 
**  in  the  king  prevented  fuch  difcontinuance  for  the  reafons  before  tit.  FboT 
given :  and  then  thofe  in  the  intermediate  reverfion  or  remain-  Wj,  lar. 
dcr  might  enter  after  the  death  of  the  tenant  in  tail  without  |!**  ^'^^ 
iflue,  as  if  no  fuch  fine  had  been  levied.     But  now  by  34  H.  8.  Pofieffioo.2. 
<*  c.  20.  it  is  provided,  that  where  the  king  gives  or  otherwife  tic.  Keco. 
**  provides  lands  to  one  in  tail,  no  feigned  recovery  by  affent  of  ^^^^V'  **' 
*^  parties  had  againft  fuch  tenant  in  tail  of  any  lands,  tenements,  Beodiow,!^'' 
**  iifc,  whereof  the  reverfion  or  remainder  at  the  time  of  fuch  re-  a*3» 
**  covery  is  in  the  crown,  ihall  bind  or  conclude  the  heirs  in  tail ;  ^*<'^«*S4* 
<<  but  that  after  the  death  of  fuch  tenant  in  tail,  the  heirs  in  tall 
**  may  enter,  the  faid  recovery  or  any  other  thing  done  or  fuffered 
<^  by  or  againft  fuch  tenant  in  tail  to  the  contrary  notwithftand- 
<*  ing.     Upon  which  laft  words  this  ftatute  has  been  likewife  ex-  Co.  878. 
'<  tended  to  take  off  the  force  and  effed  of  the  fine  levied  by  fuch  ^^  333- 
*<  tenant  in  tail  of  the  gift  or  provifion  of  the  king,  fo  as  that  the  Mo.'phz'eo. 
*'  fame  (hall  not  bind  the  iffue ;  though  Hohart  fays,  this  was  an  Jackfon  t. 
'^  oblique  and  indireft  ftrain  upon  the  ftatutes.     For  the  ^atute     \^' 
<*  32  H.  8.  c.  36.  which  fays^  that  that  ftatute  (hall. not  extend  Ic^Lttm.' 
**  to  fines  levied  by  tenant  in  tail,  the  reverfion  being  in  the  A^*  Mcf- 
**  crown,  but  that  they  (bould  be  of  like  force  as  if  the  ftatute  ^  "SL 
f<  had  not  been  made  \  this  did  not  at  all  mend  the  cafe  of  the  37I,  373. 
iffue  in  tail,  and  thnefore  that  flip  was  helped  by  the  judges 
upon  the  words  of  the  following  ftatute  of  34  if.  8.;  upon  con- 
*^  ftruAion  of  which  ftatute  it  was  alfo  held,  that  all  intermediate 
^*  reverfions  or  remainders  to  common  perfons  depending  on  fuch 

«  eftate- 
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^<  eilate-tail  of  the  gift  or  proTifion  of  the  king,  wheraof  tks  re- 
**  verfion  or  remainder  was  tlien  in  the  king,  were  preferved  like- 
^  wife  agaiaft  fuch  feigned  recoveiy  by  the  tenant  in  tail  in 
<<  poflei&on  ;  for  their  remainder  or  reverfion  being  hairafale  at 
*^  common  law,  in  regard  the  c(lato«taii  whereon  thcj  ckpeoded 
«(  was  barred,  now  that  (latute  having  made  pnmfioii  againft 
'*  barring  fuch  eftate-tail  in  pofTeflion,  by  confequence,  preferrci 
*<  alfo  the  remainders  or  reverfions  depending  thereon. 

ft  Co.  1$.  '*  ^"^  ^^^  ^^^*  34  ^'  ^*  extends  only  to  eftatcs-taii  of  the  gift 

Mo.  195.  *<  or  provifion  of  the  king ;  therefore,  il  a  common  perfon  hj  deed 

^^^IJ*"""'*  •*  enrolled  gives  lands  to  A.  in  tail,  remainder  to  B.  in  tail,  re- 

sCo.  51.  **  mainder  to  the  king  in  fee ;  or,  if  one  who  hath  a  remwider  tn 

Mo.  345.  b.  «  fce^  except  upon  an  eftate«tail  of  the  gift  of  a  common  perfon 

Chob^*  **  ^y  ^^^^  enrolled,  grants  fuch  remainder  or  rcTeriion  to  one  for 

cafe.    cL  **  l^f<^>  or  in  tail,  remainder  to  the  king  in  fee,  and  the  tenant  in 

Litt.  37s.  «<  tail  in  pofieiBon  after  fuifers  a  common  recoYcry  ;  this  bars  all 

PmIct.^''  ^*  ^^^  ^^^  remainders  to  the  king,  as  it  did  at  common  law.     So, 

NeedhaiD,  *'  if  he  levies  a  fine  with  procbmatic^s,  this  binds  the  ifiue  as  it 

a  Co.  41.  t€  ciici  before;  but,  neither  the  king,  nor  thofe  who  have  an  in- 

i^^.Vc  **  tcrmediate  reverfion  or  remainder;  becauie  it  makes  no  dit 

Cio.  Car.  ^  continuance,  as  has  been  fliewn. 

4J* 

Mo.  fiMs*      <<  The  king  gave  lands  to  one  in  tail,  faving  the  reverfion  to  him- 

Cw.  Sib.     u  felf :  the  donee  is  diiTeifed,  and  the  difieifer  levies  a  fine  widi 

ImAiU  v.  ^'  proclamations,  and  five  year^  pafs«     Walmjley  held,  this  bound 

Povrv-         <'  only  the  ifiue,  in  whofe  time  the  fine  and  non-claim  waS|  and 

**  that  his  ifiue  were  at  liberty  to  enter  after  his  death  by  the  fta- 

Co*  Litt*      *'  tute  34  H.  8*     And  though  my  Lord  Cclu  cites  this  cafe  to  be 

^^^/Tlk     <*  refolved  contrary,  yet  this  is  held  in  other  books  not  to  be  law; 

1  Kcb'dxo.  *'  ^^  ^^^^  would  open  an  eafy  way  to  get  out  of  the  (latutej  and 

tojrd  V.        <<  therefore,  where  fuch  donee  in  tail,  the  reverfion  being  in  the 

Pollard.        u  king,  bargained  and  fold  the  taa(]8  to  one  and  his  heirs»  and 

*<  died,  and  the  vendee  levied  a  fine,  and  five  years  paflcd  witk- 

**  out  claim  by  the  ifiue;  yet  the  court  ieemcd  to  be  of  opinion, 

^  that  fttcH  ifiue  was  not  bound;  and  if  it  were,  that  yet  dearly 

<<  his  iflue  would  be  at  large,  and  not  bound  by  the  fine. 

Co*  Lite*  <<  Other  diverfities  there  are  updn  the  faid  ftatute,  which,  being 

Y*Lik*"^  "  ™^^  ^^  ^^  ^efent  purpofe,  I  (ball  pafr  over,  refening  you  to  the 

thoc  cM.    '^  books  where  they  may  be  feen* 

COiLltt.  ^<  Another  cafe  wherein  there  can  be  no  difcontinnanoe  o^ 

335*  ••        <«  the  eftate-tail,  unlefs  the  reverfion  or  remainder  be  alfo  dif- 

9£d.4.''a4.  *'  Continued,  is  this:  if  tenant  in  tail  enfeoffs  him  in  the  iater- 

piow.  559.    *^  mediate  reverfion  or  remainder,  this  is  no  difcontinnanee,  bat 

»  Co.  140.    u  that  after  his  death  the  iffuc  in  tail  may  well  enter;  bccaufe  the 

<^  livery  being  made  to  him  who  had  tne  intermediaite  reverfion 

<<  or  remainder,  cannot  be  fuppofed  to  give  him  what  he  had  aU 

<<  ready,  or  to  dr^tw  out  an  efl:atc  Irom  htm  only  to  give  it  him 

<<  again  w  imftantis  therefore,  fuck  livery  being  made  of  the  pof« 

<<  feflion  can  pafs  only  fo  much  thereof  as  the  tenant  in  pofieffion 

**  had  power  to  depart  with;   and  that  being  for  his  own  life  only 

^  leaves  his  ifiTue  at  liberty  to  eotcr  after  his  death.    But,  if  A. 

I  •«  were 


^  vttfc  tenant  in  tail,  remainder  to£^  in  tsiil,  remainder  orf^et^ 

U  dim  to  C*  in  fee,  and  ji,  nutke  a  feoffment,  gift  in  tftil,  oir  ieaft 

^  for  Ufe  to  C.P  this  difcontinues  the  eftate-tail  and  the  remninden 

«  depending  thereon ;  becaufe  there  is  room  for  the  tortious  opera* 

^*  tion  of  the  livery  upon  the  firft  ef^tes,  before  it  comes  to  the 

«<  laft  remainder  or  reverGon  iti  fee  \  and  whether  that  be  dif* 

<<  continued  or  not,  yet  the  force  of  the  livery,  reaching  beyond 

«<  the  eftate-tail  in  pofleffion,  muft  be  a  difcontinuance  thereof^ 

<<  and  of  the  next  remainder  depending  thereon,  fince  it  can  have 

«<  po  other  effe£b. 

^<  If  tenant  in  tail  make  a  leafe  for  his  own  life,  remainder  to  Djer,S« 
<(  the  donor  in  fee,  this  is  no  difcontinuance^  becaufe  the  leafe  ^  'S« 
<^  for  bis  own  life  being  lawful,  the  limitation  over  co  the  donor, 
<<  who  hid  the  fee  before,  could  make  no  difconcinuance.  For 
«  that  would  be  to  make  the  limitation  to  him  by  way  of  re* 
^<  mainder  vrork  ftronger  than  an  immediate  feoflfment  to  them : 
^  and  then  he  having,  in  the  leafe  for  his  own  life,  given  away 
«<  all  that  he  had,  the  limitation  over  is  void.  But,  if  the  leafe 
^  had  been  for  another  man's  life,  with  remainder  to  the  donor  in 
<<  fect  this  had  been  a  difcontinuance  (  becaufe  fuch  leafe,  being 
<<  more  than  he  could  lawfully  make^  plucked  out  of  the  re* 
<^  verfion  of  the  donor  to  ferve  and  apply  fuch  leafe ;  and  then 
*<  the  limitation,  which  he  afterwards  makes  tp  the  doAor,  being 
*<  derived  out  of  fuch  new  fee  gained  by  the  firft  livery,  Canies 
*<  oa  the  difcontinuance  as  againft  the  ifiue  in  tail. 

^  If  tenant  in  tail  enfeoff  the  donor  and  a  ftranger,  this  is  a  Co.  Utt. 
**  difcontinuance  of  the  whole  land ;  becaufe  they  take  as  joints  J3S^'^ 
•♦  tenants,  whereof  each  is  feifed  per  my  et  per  tout. 

*•  Another  way  whereby  thofe  in  reverfion  or  remainder  might  Co.  3. 3-4. 
•*  at  common  law  have  remedy  upon  a  recovery,  with  or  withoat  qI^*,*'^' 
<<  title  had  s^ainft  tenant  for  life,  in  dower,  or  by  the  curtefy,  paim  2i6u 
**  if  fuch  tenant,  being  empleaded,  would  not  vouch  or  pray  in  ^29, 130. 
«*  aid  of  thofe  in  remainder  or  reverfion,  or  they  had  no  notice  *^^'  *^3» 
^  time  enough  to  come  in  to  pray  to  be  received,  was  by  bringing  3C0.  6t. 
**  a  writ  of  error  to  rcverfe  the  judgment  given  againft  fuch  *  ^"*-  345^ 
••  tenant  for  lifc^  if  there  were  error  in  it,  not  otherwife.     But  J  co.^84^ 
<*  this  they  could  not  have  till  after  the  death  of  fuch  tenant  for  t  Roil.Re^, 
**  life,  unleis  they  came  in  by  way  of  voucher,  aid  prier,  or  l®'*  **• 
*<  refceit)  for  then  being  parties  to.  the  record  might  have  had 
^<  fuch  writ  of  error  prefently.     And  when  the  ftatute  of  W.  a« 
^  divided  the  fee  conditional  into  a  fee-tail  whereon  a  reverfion 
'*  or  remainder  might  depend,  the  judges  extended  the  remedy 
.<'  which  the  common  law  gave  by  writ  of  error  to  thofe  in  re- 
^^  mainder  or  reverfion  expedant  on  fuch  eftate-tail  after  the 
M  death  of  the  tenant  in  tail  without  ifiTue ;  but  the  judgment 
<<  agaioft  the  tenant  for  life  divefting  the  reverfion  or  remaindetf 
^  fo  that  he  could  not  after  grant  or  transfer  it  over  to  any  per- 
^  Am  I  and  it  beiiig  doid>tfiil  whether  he  could  punifli  wafte  after 
*^  foch  reoovery  had }  dierefbre  the  ftatute  of  9  i2«  2.  c.  3.  gave 
<<  faim  in  the  reverfion  or  remaindet  expe£tant  on  fuch  eftaie 
«<  for  tife  a  wf it  of  trrov  !0r  iMftaitK  ib  tba  ^  of  ibe  tesatit  for 
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^  eftate-tadl  of  the  gift  or  prortfion  of  the  king,  wherooF  die  le- 
"  wrfion  or  icmainder  was  then  m  the  king,  were  preferved  JSIa> 
tt  wife  againft  fuch  feigned  recoveiy  by  the  teaaat  in  ta3  ia 
^  pofieffioa;  for  their  remainder  or  reverfion  being  favraUeat 
'^  common  law,  in  regard  the  eftato^tail  whereon  they  depended 
**  was  baiTcd,  now  that  (latute  having  made  provilioa  againft 
**  harri::^  fuch  eftate-tail  in  pofTeffion,  by  confeqoence,  prcferra 
^  aliD  d^  rtciaindeTS  or  reverfions  depending  thereon. 

^  Ecr  this  ftat*  34  if.  8.  extends  only  to  eilates^tail  of  die  gift 

or  proriMn  of  the  king ;  therefore,  if  a  comnK>n  perfon  by  dbed 

errcllcd  gives  lands  to  j1*  in  (ail,  remainder  to  Bm  in  tail,  re- 

^^^^^^  to  the  king  in  fee ;  or,  if  one  who  hath  a  rensaindeT  in 

k  ^y.  ^  **  fire,  except  npon  an  eftate-tail  of  the  gift  of  a  conunoa  perfon 

^-^      «  ^  jiccd  emoUed,  grants  fuch  remainder  or  rcveriion  to  one  for 

^  h^,  or  in  tail,  remainder  to  the  king  in  fee,  and  the  tenant  m 

*■  cadi  in  pofiefBon  after  fufiers  a  common  recovery  ;  this  faflos  all 

«■  kwt  die  icmainders  to  the  king,  as  it  did  at  common  law.     So, 

«  if  he  icries  a  fine  whh  procbmations,  this  binds  the  ifliie  as  it 

sC^**^      ««  &i  hdore;  but,  neither  the  king,  nor  thofe  who  bare  an  in* 

rcverfion  or  renuinder;  becauie  it  makes  no  dif- 
LBancc,  at  has  been  fliewn. 


«■  Hie  king  gave  lands  to  one  in  tail,  faring  the  reverfion  to  hisi- 

{clf :  the  donee  is  difleifed,  and  the  diflcifor  levies  a  fine  widi 

^  <*  proclamations,  and  five  year$  paf$,     WalmJUy  held,  this  boaiid 

*  only  the  iflue,  in  whofe  time  the  fine  and  non-claim  was,  and 

**  that  his  iiTue  were  at  liberty  to  enter  after  his  death  by  the  fta- 

^  tnte  34  H^  8«     And  though  my  Xx>rd  Celu  cites  this  cafe  to  be 

V^*^-    •*  itfolved  contrary,  yet  this  is  held  in  other  books  not  to  be  law; 

^^^'2^  •*  for  that  would  open  an  eafy  way  to  get  out  of  the  (latute^  and 

t^  %.       ^  therefore,  where  fuch  donee  in  tail,  the  reverfion  being  in  the 

•^i^^       ^  king,  bargained  and  fold  the  taa()s  to  one  and  his  heirs,  and 

^  died,  and  the  vendee  levied  a  fine,  and  five  years  pafled  writh> 

^  out  claim  by  the  iiTue;  vet  the  court  ieemcd  to  be  of  opinion, 

^  that  fucH  iflue  was  not  bound;  and  if  it  were,  that  yet  deaily 

^  hb  ifliie  would  be  at  large,  and  not  bound  by  the  fine. 

cv  t.^  *^  Other  diverfitica  there  are  updn  the  faid  ftatute,  which,  being 

«^  ^  w4  ct  |||>|  10  the  ^efent  purpofe,  I  (ball  pafr  over,  referring  you  to  tbe 

^JlJiJ^J^    w  books  where  they  may  be  feen. 

^^^j^  »  Another  cife  whetein  there  can  be  no  difcontinaanee  o^ 

the  eftate-tail,  anlefs  the  reverfion  or  remainder  be  aifo  d!f« 


V  v> 


^^^'^  «  continued,  is  this :  if  tenant  in  tail  enfeoffs  him  in  the  inter- 
Vf.«.  <\^  «  mediate  reverfion  or  remainder,  this  is  no  difcontinaanee,  bot 
4 vV  u^  tc  ibai  after  his  death  the  iflue  in  tail  may  well  enters  becauie  die 
«*  livery  being  made  to  him  who  had  the  intermediate  reverfion 
M  or  remainder,  cannot  be  fuppofed  to  give  him  what  he  had  ai- 
«  ready,  or  to  draw  out  an  eftatc  firom  htm  only  to  give  it  him 
^^  a^in  m  imjfantii  therefore,  fuck  livery  being  made  dF  the  pof- 
•»  iVtKoQ  can  pafs  only  fo  much  thereof  as  the  tenant  in  pofieffion 
^  Kid  power  to  depart  with;  and  that  being  for  his  own  life  only 
«k  k4^t«  his  iffoe  at  liberty  to  enter  after  hi$  death.    But,  if  A. 

I  •*  were 


^  ware  tenant  in  tail,  rematiuler  to£«  in  tsiil,  remaitdmr  ori^ei^ 
f<  fian  to  C*  \a  fee^  axid  ji>  make  a  feoShieiiti  gift  in  tftil,  ofir  ieafe 
<*  for  Ufe  to  Cm  this  difcontinues  the  eftate-tail  and  tht  remninden 
<<  depending  thereon  i  becaufe  there  is  room  for  the  tortious  opera* 
*f  tion  of  the  livery  upon  the  firft  e()ates,  before  it  comes  to  the 
<'  laft  remainder  or  reverGon  in  fee  \  and  whether  that  be  di& 
**  oootinued  or  not,  yet  the  force  of  the  livery,  reaching  beyond 
<<  the  eftate-tail  in  pofleffion,  muft  be  a  difcontiuuance  thereof^ 
«<  and  of  the  next  remainder  depending  thereon^  fince  it  can  have 
«<  ^lo  other  effe£b. 

^*  If  tenant  in  tail  make  a  leafe  for  his  own  life,  remainder  to  Dyer,  f« 

«  the  donor  in  fee,  Uiis  is  no  difcontinuance^  becaufe  the  leafe  P^'S- 

^  for  his  own  life  being  lawful^  the  limitation  ovc;r  to  the  doaor^ 

<<  who  had  the  fee  before^  could  make  no  difconcinuance.     For 

<<  that  would  be  to  make  the  limitation  to  him  by  way  of  re* 

^«  mainder  work  (tronger  than  an  immediate  feoffment  to  them : 

^  and  then  he  having,  in  the  leafe  for  his  own  life,  given  away 

«<  all  that  he  had,  the  limitation  over  is  void.     Buti  if  the  kafe 

^  hsul  been  for  another  man's  life,  with  remainder  to  the  donor  ia 

<<  fee^  this  had  been  a  difcontinuance  (  becaufe  fuch  leafe,  being 

'<  more  than  he  could  lawfully  make^  plucked  out  of  the  re* 

M  yerfion  of  the  donor  to  fcrve  and  apply  fuch  leafe ;  and  then 

*<  the  limitation,  which  he  afterwards  makes  tp  the  do^or,  being 

^*  derived  out  of  fuch  new  fee  gained  by  the  firft  livery,  Canies 

*<  oa  the  difcontinuance  as  againft  the  iffue  in  tail. 

^  If  tenant  in  tail  enfeoff  the  donor  and  a  ftranger,  this  is  a  Co.  Lite. 
^  difcontinuance  of  the  whole  land ;  becaufe  they  take  as  joints  ^3S^ 
••  tenants,  whereof  each  is  feifed  per  my  et  per  tout*  ""^ 

**  Another  way  whereby  thofe  in  reverfion  or  remainder  might  Co.  3. 3-4« 
••  at  common  law  have  remedy  upon  a  recovery,  with  or  withoat  fl  j,*'^' 
<<  title  had  s^ainft  tenant  for  life,  in  dower,  or  by  the  curtefy,  Paim'2i6u 
'<  if  fuch  tenant,  being  empleaded,  woold  not  vouch  or  pray  in  ^29, 130. 
«  aid  of  thofe  ia  remainder  or  reverfion,  or  they  had  no  notice  *^^  *^3i 
^  time  enough  to  come  in  to  pray  to  be  received,  was  by  bringing  3  Co.  6t. 
<*  a  writ  of  error  to  rcverfe  the  judgment  given  againft  fuch  iinft.  345. 
**  tenant  for  life,  if  there  were  error  in  it,  not  otherwife.    But  J  co^sj^ 
**  this  they  could  not  have  till  afcet  the  death  of  fuch  tenant  for  t  Iion.Rev« 
*'  life,  unlels  they  came  in  by  way  of  voucher,  aid  prier^  or  I®'*  •*• 
**  refceiti  for  then  being  parties  to.  the  record  might  have  had 
^<  fuch  writ  of  error  prefemly.     And  when  the  ftatute  of  W.  a* 
^  divided  the  fee  conditional  into  a  fee-tail  whereon  a  reverGim 
/<  or  remainder  might  depend,  the  judges  extended  the  remedy 
*'  which  the  common  law  gave  by  writ  of  error  to  thofe  in  re- 
^^  mainder  or  reverfion  expedant  on  fuch  eftate-tail  after  the 
**  death  of  the  tenant  in  tail  without  iffue ;  but  the  judgment 
^<  agaiaft  the  tenant  for  life  divefttng  the  reverfion  or  remaiadetf 
^  ib  that  he  could  not  after  grant  or  transfer  it  over  to  any  per- 
^  fon  ft  and  it  being  doiri>tf«l  whether  he  could  punifli  wafte  after 
<*  foch  reoovery  had ;  dierefore  the  ftatute  of  9  R.  2.  c.  3.  gave 
<<  him  in  the  reverfion  or  rensaindet  expectant  on  foch  eftate 
«<  far  tife  a  writ  of  error  ^  MiiisH  iki  the  ^  of  ibe  teaatit  for 

^  lifc^. 
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he  rewcxhdf  the  tenant  for  fife  k 

and  mefiae  profitSf  onlels  die 

he  was  of  corm,  and  iflent 

;  for  then  reftitution  is  to 

profits  to  the  plaintiff*  id 

parliament  held  fuch  oorin  ot 

for  life,  otherwife  it  would 

the  pofieflkm  and  mefne  profits 

cr  fcrerfion  during  the  life  of  the 

it  was  a  forfeiture,  yet,  as  it  vp- 

cnoneous,  no  fufficient  remed? 

s.  cr  nsa  in  cfie  itiuGuu  or  remainder  to  take  ad- 

-^  rr  £  IL  and  14  JSIiz,     And  if  it  were  ef- 

iscnee  he  coold  not  rererfe  it,  tiU  after  die 

Bat  diis  ftatute  making  no  mcs- 

in  tail,  they  remain  ftiU  as  they 

cf  the  ftatute  de  dmiss  and  tbofe  in  re- 

thereon  can  have  n4  writ  of 

given  againft  the  tenant  in  tail, 

nor  can  they  be  received  upoft 

r.  3.  which  gtres  the  refceit,  becaafe  the 

as  an  inheritance  which  by  poffibxlity 

dierefbre  during  the  continaanoe 

•>    t  :  r*  re  9  nciiifla  or  rcDsaonder  are  little  regarded. 

TO.;!  "ur  i«t  JDC  cafe  to  Ihew  what  is  a  fufficient  error  for 
«   •?•.  .c  3  ^csaumer  «r  >.cicifiun  expedant  upon  an  eftate-taii  to 

^  3t  liv  writ  of  error,  and  how  fuch  writ  of  error 

by  the  tenant  in  tail. 
r^^TT-rc  ^2^  three  daughters,  £.,  C.,and  Z).,  makes  a  feoff- 
oi'c  -It  .Timfelf  for  life,  remainder  to  B,  in  tail,  re- 
iane*f  in  xaSL  general,  remainder  to  himfelf  in  fee ; 
'   ..  ^«   •^  jsu   nsw  J.  aaen^  and  takes  hufband,  and  they  both  levy  a  fine 
-i-*-    -  «:^*  «3fTamv  3pnnil  B^  and  her  heirs,  B>  being  then  within 
--*  •     •.  -^^^  am  liter  i  conunoQ  recovery  is  fafiered  with  voucher  of 
•>    '.  ^u  >«r  !iuiband»  who  ^^peared  by  attorney,  and  vouched 
'•    •>  '>^«    -X  omumm  vouchee;  and  fo  a  common  recovery  is  had, 
•-  -*'"    •    .|u   :tc  oic  occlared  to  the  hufband  and  his  heirs,  B.  being  fliO 
««  .:i\.er  .«e '  :htn  3*  dies  without  ifltie,  and  five  years  pafled 
«^  ^>;«r  x?  itaih ;  ^nd  now  a  writ  of  error  was  brought  by  C.  and 
^  .^.  :ct2^t  ose  who  datmcd  under  the  hufband  to  reverfe  this 
•*  ^«:v«t:^^«  md  be  let  in  by  their  formedon  in  remainder  to  avoid 
-«   :«x.  « is.^jttt:mi3nce  wtongbt  by  the  fine  for  two  parts  of  the 
%    an. ;   .:••,»  iitrrr  argument,  it  was  held  by  all  the  court, 
^^^^  %      ^   •  >^c  Ac  iyyearaace  of  an  infant  by  attorney  was  error, 

»  ^^  ^  :.  ::k  KtucTttry  had  appeared  without  warrant ;  for  an 
•«   jv  si*t  rs»MC  c^ve  hlan  authority  adperdendutn  et  lucranium  for 
■^  ^  It  ^  :^)c  wstanc  of  attorney  purports ;  but  an  infant  might 
^v      ■«  ;»^.tv9^  j|;y^tf  W  jttudian  afligned  either  bv  the  court  or  by 
"  '     •*  ^  *v  xt^  Otmccry;  and  fuch  guardian  hath  his  warrant  from 
•«    oc  -gMT^  9^  ^^^^"^  ^  infant,  and  ought  to  be  one  of  an 
airl  kft  JufbdiaTe»  himfelf)  an  a^ion  of  defceit  lies 
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•^  Sthfy^  It  was  held  by  ally  that  the  fine  with  proclamations  and  5th  point. 

**  five  years  non-claim  after  the  death  of  B.  without  iffue  had  been 

*^   a  bar  of  this  wri^  of  error,  if  it  had  been  relied  on ;  but  therci  227.  i32« 

«^  defendant  after  he  had  pleaded  the  fine  with  proclamations  *35'  *4o. 

•«   concludes  unde  fetity  &c.  if  againft  the  fine  containing  fuch 

«•  warranty  plaintiflF  ought  to  have  a  writ  of  error,  and  fo  hath 

«*  relied  upon  the  warranty,  not  upon  the  fine  with  proclamations} 

**  and  he  having  elcftion  to  rely  either  upon  the  one  or  the  other, 

««  by  relying  upon  the  one  hath  waived  the  other,  aVid  therefore 

*<  it  (hall  be  intended  only  a  fine  at  commbii  law  Mrithout  pro- 

*<  clamations,  which  only  difcontiniies,    but  does  not  bar  any 

•«  right;    Noia-^ln  this  cafe  it  was  after  held  \>y  Doddridge^  J.  and 

<<  Leigby  Chief  Juftice,  that  for  fo  much  of  the  eilate  as  was 

<<  limited  in  ufe  to  the  feme,  the  warranty  was  extinguiflied  and 

*<  gone,  and  fo  plaintiff  had  judgment  for  all  the  point  of  the 

*<  vrarranty,  being  the  only  point  wherein  the  court  was  againft 

••  him.     And  if  the  warranty  were  out  of  the  way  he  muft  have 

«  jadgiment  for  all.     But  ^2/<fr^  here,  for  the  ufe  is  to  the  hufband 

'<   and  his  heirs,  and  the  warranty  was  againft  the  feme  and  her 

*<  heirs,  and  therefore  this  feems  a  miftake  of  putting  the  cafe. 

<'  As  to  fuch  a£ts  of  the  tenant  in  poflelTion  as  work  no  diveft<» 
<'  ing  or  difplacing  of  the  remainders  or  reverGons,  and,  by  con<* 
*<  fequence,  no  bar  or  difcontinuance,  this  has  already  appeared 
<<  in  part,  and  I  (hall  only  put  two  or  three  cafes  more  for  further 
««  illuftration  thereof. 

**  If  there  be  tenant  for  lifc^  remainder  to  the  king  for  life,  re-  iCo.7ff*ir# 
«*  niainder  to  another  in  fee,  and  the  tenant  for  life  make  a  feoff*  ^^*  ^'"* 
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**  meht  in  fee  ;  this  works  no  divcfting  or  difplacing  of  the  re-  popL^o. 

*<  mainder  to  the  king,  nor,  by  confequenc«,  of  the  remainder 

*<  depending  thereon,  but  pafleth  only  his  own  eftate  for  life4 

*<  And  yet  this  amounts  to  a  forfeiture  whereof  the  king  Inay  take 

<<  advantage }  becaufe  by  making  livery  thereof  in  fee  he  hath 

'<  done  as  much  as  in  him  lay  to  defeat  and  diCnherit  the  king 

<<  of  his  remainders,  which  is  always  a  fuiEcient  caufe  for  the 

*<  forfeiture  of  a  particular  eftate.      00,  if  the  king  make  a  leafe 

<<  for  years,  and  the  lefTee  make  a  feoffment  in  fee^  this  is  a  for«- 

<<  feiture  of  the  term ;  and  yet  the  reverfion  is  not  drawn  out  of 

**  the  kingi 

**  If  tenant  for  life,  the  reverfion  or  remainder  to  the  king  be  1  Co.  i6* 
•*  pleaded  in  a  pracipBy  and  a  recovery  be  had  againft  him  by  *  ^®*  5^* 
<'  affent,  without  title,  this  does  not  diveft  the  remainder  or  re- 
*<  verfion  of  the  king ;  becaufe  being  by  aflent,  and  without  title, 
^<  it  is  but  in  the  nature  of  a  conveyance,  which  cannot  take  away 
*<  the  king's  inheritance.  But,  if  fuch  recovery  were  upon  good 
'<  title  and  without  covin,  this  would  diveft  the  king's  remainders 
"  or  reverfion,  becaufe  the  judgment  is  matter  of  record,  and  no 
*^  wrong  is  done  to  "the  king  \  as,  if  a  difleifor  recovers  againft 
<<  the  tenant  for  life,  and  enters,  by  this  ho  defeats  the  king's  re- 
<^  mainden 
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15^4.4.  9.      **  If  tenant  for  life  of  rent  or  fervkes  on  a  precipe  brooghc 

Co.utc       (c  agatnft  him  pleads  to  the  right,  or  confefles  the  a^on,  &V.; 

ft^Uoo.  61.   **  ^^  grants  them  in  fee ;  this  is  no  forfeiture  to  him    in   Ac 

4  Leon.  126.  «*  remainder  or  reverfion ;  becaufe  they  cannot  by  any  ail  rfthe 

c«.  3S5.      (c  particular  tenant  be  drawn  out  of  him  in  the  remainder  or  re- 

327. 33». «.  "  verfion,  or  be  conveyed  for  any  longer  time  than  fuch  particil- 

fea.  608.     <«  lar  tenant  hath  intereft  therein.    Wherein  there  is   a  divcrfity 

615,  616,     c«  between  land,  houfes,  and  other  things  which  lie  in  Irrery,  as 

Pop!  63.       ^'  appears  before,  and  rents,  common^,  advowfons,  remaiaclen, 

**  or  other  things,  which  lie  in  grant  only.     For  if  tenant  in  t^ 

**  of  fuch  things  as  lie  in  grant,  by  deed  or  fine  grant  them  to  one 

^*  and  his  heirs,  yet  this  is  no  difcontinuance ;  but  the  iflbe  in 

^*  tail,  or  thofe  in  remainder  or  reverfion,  may  diftrain  for  th« 

«  rent,  ufe  the  common,  prefent  to  the  church,  or  enter  into  the 

^  land ;  or  they  may,  if  they  will,  admit  themfehres  out  of  pot 

•*  fefiion,  and  bring  their  formedon.     But  then,  a  Hneal  war- 

<*  ranty  with  aflets,  or  a  collateral  warranty  without  afTets,  wiB 

<<  be  a  bar  to  them,  and  therefore  it  is  more  dangerous  to  bring 

'*  fuch  aftion. 

3  Co.  85.  "  Another  diverfity  is,  between  fuch  things  as  lie  in  grant  and 

Co.  Lht.      fc  are  in  ejfcy  and  fuch  things  as  lie  in  grant  and  are  newly  created: 

377*  c(  ag^  if  tenant  in  tail  of  land  grant  thereout  a  rent,  common,  ftV. 

<<  to  one  and  his  heirs,  yet  this  is  abfolutely  determined  by  the 

'^  death  of  the  tenant  in  tail  upon  the  conftru£Uon  of  the  ftatute 

**  di  donis, 

Co.  Litt.  «  If  one  let  lands  to  A.  for  life,  and  j1.  let  the  fame  lands 

ie&6o        "  *°  ^'  ^^^  y^^rs,  and  after  grant  the  reverfion  ;  yet  the  grantee 

-    4jo!  «  hath  an  eftate  but  for  term  of  life  of  the  grantor ;  and  there  is 

**  no  diveftxng  of  the   firft   reverfion,  nor  caufe  of  forfeiture; 

«  becaufe  by  fuch  grant  nothing  pafled  but  the  eftate  which  the 

*<  grantor  had.     So,  if  A,  had  in  this  cafe  releafed  or  confirmed 

«  the  land  to  B»  and  his  heirs,  yet  he  would  iiave  only  an  eftate 

«  for  the  life  of  ^.,  and  no  forfeiture  or  divcfting  of  the  firft 

"  reverfion. 

<^  I  come  now  toconfider  the  a£ls  of  the  tenant  in  poflcffion 

"  jointly  or  with  the  concurrence  of  him  in  the  remainders  or 

*<  reverfion,  whereof  fome  dived  and  difplace  the  remainder  or 

'*  reverfion,  and  caufe  a  forfeiture  and  difcontinuance,  and  foroe 

*«  not. 

1  Co.  76.  •«  ji.  tenant  for  life,  remainder  to  5.  in  tail,  remainder  to  C 

^^don't       it  in  tail,  or  in  fee,     A.  and  B.  join  in  a  fee  gome  cm,  &c.  to  Z>.  in 

Hob.  2Z-;.     **  fee,  who  grants  and  renders  a  rent-charge  to  -/f.  for  life :  A 

%7%,  '«  dies  without  ifiue :  then  C.  enters ;  and  jt.  diftrains  and  avows 

T^c  rV«  **  "  ^^^  ^^^  '^"^'    ^*  ^^  adjudged  lawful ;  for  this  fine  made  no 
cafe.  **  difcontinuance  either  of  the  firfi  or  fecond  remainder,  but  each 

Co.  Litt.      «  of  them  give  only  what  he  might  lawfully  give,  viz.  A.  his  eftate 

1  RoiLAbr.  **  ^^^  ^^^»  '^"^  "®*  *  ^'^^  determinable  upon  his  death  withoOt 

855,  pi  7,2!  ''  ifliie ;  and  the  remainder  to  C  was  not  divefted  or  dtfeontinu^d 

^'  by  the  fine  \  and  by  confequence  no  forfeiture  of  the  eftate  f6r 

8  '  «  life 
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•*  life  was  wrought,  by  reafon  he  in  the  remainder  in  tail  joined  , 

*«   therein.     And  there  it  was  held,  that,  if  need  were,  to  prevent 

««   a  forfeiture,  it  (hould  be  conftrued  firft  the  grant  of  B.  of  his 

•«   remainder,  and  then  the  grant  of  j1.  of  his  eftate  for  life.     It 

«*   vras  likewife  held  in  the  fame  cafe,  that  if  ji.  and  -B.  had  join- 

«<   ed  in  a  feoffment  by  deed,  this  would  be  no  difcontinuance  or 

««   diverting  of  the  remainders  or  reverfion,  but  that  each  Ihould 

^<  be  faid  to  pafs  only  what  they  might  lawfully  depart  with  :  and 

"   that  if  B.  died  without  iffue,  yet  the  feoffee  (hould  hold  duritig 

<<   the  life  of  ^.    But  fome  books  hold  this  cafe  of  the  feoffment  Sid.  Sj; 

«*  to  be  different  from  the  fine,  and  though  the  fine  makes  no  ^^' 

*«   difcontinuance,  yet  the  feoffment,  they  think,  does.     And  it  was 

<«^  held  in  the  principal  cafe,  that  if  the  feoffment  were  by  parol,  it 

««  would  operate  as  the  furrender  of  u^.,  and  the  feoffment  only 

*<  of  B.y  which  would  difcontinue  the  eflate-tail  and  remainder. 

<«  For  in  fuch  cafe  it  cannot  enure  otherwife ;  beCaufe  unlefs  the 

<<  remainder  comes  into  pofTeffion  by  the  accefEon  of  the  eflate 

"  for  life,  it  would  not  pafs  at  all  \  for  a  remainder,  as  fuch,  can- 

<<  not  pafs  by  parol  without  deed ;  and  therefore  to  make  ^.'s 

«  joining  of  any  effed,  it  muft  be  taken  to  be  the  furrender  of 

«  ^.,  and  the  feoffment  of  B.  But  a  cafe  was  there  cited,  4 1  Ed,  3. 

<c  2}  (5*41  AJf.pL  2.  where  A^  was  tenant  for  life,  remainder  to 

«  B,  in  tail,  and  A.  made  a  feoffment  in  fee  to  B*  and  his  wifb, 

««  who  furvived  5.,  this  was  held  a  forfeiture  oiA.^s  eflate  for  life, 

<^  and  that  JD.  in  remainder  might  enter :  becaufe  between  baron 

««  and  feme  there  are  no  moieties,  and  the  wife  furviving  is  in  of 

«*  the  whole  by  A.  the  feoffor,  vhofe  feoffment  divefted  and  dif- 

•*  placed  the  remainder  to  Z).,  and,  by  confequence,  made  a  for-  Co.  LJtt. 

"  feiturcof /.'s  eftate  for  life.     So,  where,  tenant  for  life,  and  Hob/a^*!*' 

<<  he  in  the  remainder  for  life,  join  in  a  feoffment,  though  by  Dyer,339'a, 

<*  deed,  yet  this  is  a  forfeiture  of  both  their  eftates,  for  which  he  '  i>on.26». 

<«  in  the  next  remainder  may  enter  prefently ;  becaufe  both  of  g^^f pifg^J* 

"  them  joined  in  the  tortious  a£l  which  divefted  the  remainders. 

*<  liA.  be  tenant  for  life,  remainder  to  B.  in  tail,  remainder  to  J^^®*  '♦*^* 
««  C.  in  fee  \    A.  make  a  feoflrnent  in  fee  to  C  ;  this  divefts  and  ,  KoiL^Abr. 
<«  difplaces  the  remainder  of  5.,  and  is  a  forfeiture  for  which  he  857.pl.  i,ai 
«  may  fenter.    So,  if  A.  were  tenant  for  life,  remainder  to  B,  in  4- 
<«  tail,  remainder  to  C.  in  tail,  remainder  to  D.  in  fee,  and  A. 
«<  make  a  feoffment  in  fee  to  A,  who  dies  without  ifTue,  C.  may 
«  enter  for  the  forfeiture ;  for  the  Jirery  divefted  his  remainder, 
««  and  5.  could  not  difpenfe  with  the  foiffeiture  as  to  his  own 
•<  eflate.     So,  ii  A.  be  tenant  for  life,  remainder  to  h.  in  tail, 
««  and  B.  releafe  to  A.  in  fee,  and  after  A.  make  a  feoffment  in 
«  fee,  and  then  B,  die ;  yet  his  iffue  may  enter  for  the  forfeiture: 
«  for  the  releafe  did  not  mend  at  all  the  eftate  of  A. ;  and  though 
«  it  prevented  B.  himfelf  from  taking  advantage  of  the  forfeiture, 
•*  yet  it  could  not  bind  his  iffue,  or  thofe  in  remainder. 

"  Hufband  tenant  for  life,  remainder  to  his  wife  for  life,  re-  » Leon-  36. 
«  jnainder  to  the  heirs  male  of  their  two  bodies,  remainder  to  A.  l^^^^^h 
««  in  fee.     The  hufband  and  wife  levy  a  fine  with  warranty,  xKtblya.* 
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'*  and  die  without  iffuc : — the  warranty  dcfccnds  upon  jf,  .•  yet  i 
«•  wa«  adjudged,  that  neither  the  fine  nor  the  defcent  of  the  ww- 
<<  ramy  upon^.  barred  or  difeontinued  his  remainder,  becaufe 
««  the  eftates  of  the  hufband  and  wife  for  their  feveral  lives  coo- 
^<  tinued  diftind,  and  were  not  merged  in  the  remainder  tt» 
'<  them  in  tail ;  and  then  not  being  feifed  by  force  of  the  tai, 
<*  their  fine  could /nake  no  difcontin nance  of  the  eftate-tail  or  die 
remainder,  and,  by  confequence,  the  warranty  could  not  at- 
tach upon  jl,f  whofe  eftate  was  not  diveiled  or  turned  to  a 
right.  But  in  all  thefe  cafes  the  fine  with  proclamations  bind» 
the  iffue  by  force  of  thc^at.  4  //.  7.  £sf  32  H.  8- 
^<  i/.  tenant  for  life,  and  B.  in  remainder  in  tail  levy  a  fine; 
<<  B.  dies  without  iflbe,  and  if  the  conufee  (hould  hold  daring  Ac 
^^  life  of  ^.,  was  the  queftion.  The  court  thought  this  cafe  the 
**  fame  with  BrecMs  cafe.  But  Hale  faid,  the  reafons  given  in 
^*  Bredotf%  cafe  make  again  ft  the  refolutton  ;  for  where  it  is  laid, 
**  the  remainder  in  tail  pafled  firft  to  avoid  a  forfeiture^  he  faid, 
•*  if  it  did,  the  freehold  mud  then  pafs  to  it  by  way  of  furrendcr, 
**  and  fo  drown  \  but  they  (hall  rather  be  conftrued  to  pafs  infomd 
*'  et  unojiatu :  and  he  rcfembled  the  principal  cafe  to  a  feofirnent 
**  by  the  hufband  and  wife  of  the  wife's  lands  whereof  the  faoC* 
<*  band  is  entitled  to  be  tenant  by  the  curtefy  ;  the  heir  of  the 
^*  wife  (hall  not  avoid  the  feoffment  during  the  life  of  the  hufband. 
'<  But  the  cafe  was  ended  by  agreement. 

<<  Huftand  and  wife,  feifed  of  lands  to  them  and  the  beirs^of 
"  the  hufband,  make  a  leafe  thereof  to  the  defendant,  who  cov^ 
<<  nants  with  them  aiul  each  of  them,  and  with  the  heirs  and 
*<  affigns  of  the  hufband,  to  do  fuch  a  thing  upon  the  land.  The 
*^  hufband  and  wife  convey  the  reverfion  to  the  plaintiff  in  fee,  who 
**  brings  covenant,  and  concludes  unde  acfio  accrevit  to  him  as 
^<  aflignee  of  the  hufband,  without  averring  the  wife  to  be  dead* 
'^  And  though  it  was  urged,  that  he  ought  to  have  brought  covc- 
^  naut  as  aflignee  to  both,  having  his  eJlate  as  well  from  the  wifcy 
<*  who  had  an  eflate  for  life,  as  from  tlie  hufband  who  had  the 
*'  fee,  unlefs  he  had  alleged  the  wife  to  be  dead ;  yet  it  was  bcM 
well,  being  brought  by  the  afTignee  of  him  who  had  the  in- 
heritance, and  io  no  prejudice  to  any;/and  that  the  eftate  far 
life  being  transferred  with  the  fee  was  thereby  drowned  and 
confounded,  and  fo  the  ad^ion  well  brought  as  aQignee  of  dtf 
hufband. 

*^  A.  tenant  for  life,  remainder  to  jS.  in  tail,  remainder  to  C.  is 

fee.     A.  and  B.  intermarry,  and  after  levy  a  fine  come  ceo^  &c. 

**  with  remainder  to  A.  for  life,  remainder  to  B*  the  huftsunl  and 

**  his  heirs :  then  the  hufband  and  wife  fiifler  a  common  recovery 

with  fingle  voucher  to  the  ufe  of  the  hufband  and  his  heirs,  and 

die  without  ifTue.     C  enters  within  five  years.     And  it  was 

•«  adjudged  clearly,,  ifi,  That  the  fine  levied  by  A.  and  B.  maile 

<*  no  difcontinuance>  and  they  would  not  fufler  it  to  be  argnet^ 

^  for  the  reafons  in  Bredotfs  cafe ;  for  none  can  difcontinue  aft 

^  €ftate«tail^  but  he  who  i%  fdfed  thereof  in  poiTeflioDj  or  at  leafl 
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of  the  freehold  thereof,  zdly^  It  was  adjudged,  that  the  rc- 
was  no  biir  or  difcontinuance  of  the  c (late-tail  or  remain^ 
9  becaufe  he  who  fuffer<:d  it  was  not  feifcd  of  the  eftate-tail 
'  at  the  tioie  of  the  recovery  ;  for  by  tlie  fine  an  eilate  in  fee  de-- 
*  terminable  on  B*s  death  without  ifTue  paflcd,  though  there  was 
'^  no  difcontinuance  ;  and  by  the  render  a  new  eftate  is  given  to 
^^  tKe  bufband,  to  which  the  recompence  in  value  upon  the  reco- 
^*  very  eiuires,  and  not  to  the  ttftate-tail,  nor,  by  confequcnce»  to 
^^  tlie  remainders  depending  thereon.  And  this  recovery  was  not 
i^ithin  32  i/.  jB.  be^caufe  he  in  the  remainder  in  tail  joined  with 
tlie  tenant  for  life.  But  it  was  agreed,  that  the  fine  would 
•*  have  bound  the  iflqe,  if  there  had  been  ^ny,  by  virtue  of  the 
«*   ftatutes. 

*•  -^.  tenant  for  life,  remainder  to  B.  for  lifc,  remainder  to  C.  x  Roll.Abr. 
^*   in  tail,  remainder  to  B*  in  fee.     B.  levies  a  fine  come  ceoy  &c.  to  $5 5*  ?*•  9* 
•*   X>.  /  this  is  a  forfeiture  of  his  remainder  for  life  5  fo  that  after  styles'  ig^' 
♦*   the  xleath  of  /^.,  C  may  enter ;  for  by  this  fine  B.  is  eflopped  Garratt  v. 
*^    to  fay  that  he  did  not  pafs  a  fee  in  pofTeflion  withbut  any  fra£tion  ®  w*J'*** 
•*   of  eilate.     And  therefore  this  differs  from  Bredori%  cafe,  where  infrt.  *' 
^*   the  eftate  for  Ijfe  and  remainders  were  imniediat^  one  to  the 
*•  other,  which  here  they  are  not. 

**  Feme  tenant  in  tail  general,  remainder  to  the  hufband  and  his  Ho^.277. 

•*.  heirs  during  the  life  of  ^.,  remainder  to  A.  in  fee.     The  buf-  x Roll.Abr^ 

**  band  and  wife  levy  a  fine  com^  ceoy  &c.  to  D.  and  E,y  to  the  ufe  gf J'ofci 

<*  of  the  wife  and  her  heirs;  the  hufband  dies;  the  wife  dies  rickar4*t 

*•  without  ifTue  \  A*  brings  formedon  againft  the  heir  of  the  wife,  ^^' 

^^  upoa  pretence  that  the  fine  levied  by  her  being  tenant  in  tail  m 

^^  pofleflion,  was  a  difcontinuance,  and  that  the  eflate  in  remain^ 

<<  der  of  the  hufband  for  the  life  of  A.  was  merged  ^nd  extin- 

*<  guilhed  in  the  fee  granted  by  the  fine  to  D.  and  ^.,  fo  that  upon 

*^  the  death  of  the  wife  without  ilTue,  jthe  remainder  to  A.  was  to 

*<  come  into  polTellion.     But  it  was  held,  that  the  eflate-tail  of 

•*  the  wife,  and  the  remainder  of  the  hufband  for  the  life  of  A. 

•*  were  conveyed  as  two  diflinft  eftates  in  being  to  the  conufees, 

*^  and  that  the  eftate  for  life  was  not  extuiguifhed  or  involved  in 

**  the  eflate- tail  given  by  the  fine  ;  for  then  it  mufl  be  either  by 

**  furrender,  forfeiture,  or  confirmation.     By  furrender  it  cannot 

V  be,  becaufe  it  is  fubfequent  to  the  eflate-tail ;  by  forfeiture  it 

*<  cannot  be,  becaufe  the  tenant  for  life  gave  not  the  fee  alone, 

'<  but  gave  only  fo  much  thereof  as  he  had,  and  joined  with  the 

<*  tenant  in  tail,  who  had  power  to  give  a  fee  during  the  eflate-tail 

*<  without  wrong  to  any.     And  if  need  were,  as  in  Bredotfs  cafe, 

'<  to  avoid  a  difcontinuance,  they  conflrued  the  remainders  in  tail 

'<  to  pafs  firfl ;  fo  here,  to  avoid  a  forfeiture,  her  eflate  for  life 

*<  may  be  faid  to  pafs  firfl,  though  in  the  conufee  they  both  made 

**  but  one  entire  eflate.      And  if  the  fine  were  reverfed  for  the 

<<  infancy  of  the  wife,  yet  the  conufee  fhould  hold  the  hufband's 

••  remainder  for  the  life  of  A.    So,  if  the  fine  were  upon  condi- 

f^  tion,  both  eflates  on  breach  thereof  fhould  be  redored  in  the 

<*  fame  plight  as  at  firfl.    But  admitting  it  fhould  be  taken  as  a 

M  difconfeinu9nc«  of  the  wife,  being  tenant  in  tail  in  pofTeffion, 
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^  and  as  the  amfirmatioii  of  the  hufband  in  remainder,  yet  A   \ 
^  can  no  more  enter  during  the  cominuance  of  the  eftate,  than  if 

*  the  hufband  had  not  joined  in  the  fine,  but  had  kept  his  r^ghl, 

*  or  had  rcieafed  it  to  die  difcontinuee.     For  in  fuch  cafe,  every 

*  oce  mnft  fne  in  their  turn  to  avoid  the  difcontinuance :  firft, 
*■  d^e  iriie,  then,  he  in  the  firft  remainder,  and  after  A*     Though 

*  dhe  tibe  viD  not,  or  there  be  no  ifltie,  or  the  ifine  be  bo&nd, 
^  aad  tbe  hoflband  cannot  by  reafon  of  his  releafe,  yet  it  is  ail  one 
^  so  ^,  for  his  right  does  not  begin  till  after  the  two  for^oii^ 
^  eiLztrs  ended*  But  in  Bredon^s  cafe,  if  the  tenant  for  life  had 
**  f-imfsdcred  to  him  in  the  remainder  in  tail,  and  then  he  had 
'^  !iinii£»f  a  Goe,  and  died  without  iflue,  he  in  the  next  remaindet 
^  thod'i  ci^e  had  a  formedon  prefently,  though  the  tenant  for  life 
•*  wrrr^  li.lng;  becaufe  by  the  furrdndcr  the  eftate  for  life  wai 
•^  i^c.^Iur^Iy  determined,  but  by  his  joining,  as  he  did  there,  or,  if 
^  Sc  Lii  r^-<r3ted  or  confirmed  the  land  to  the  conufce,  in  fnch 

*  die,  hi?  ihould  have  been  faid  to  give  only  his  own  fingk  efbte 
**  ^rr  iife«  and  he  in  the  fecond  remainder  (hould  not  enter  till 
^  dMC  d>::ennined.  And  therefore  in  the  principal  cafe  it  was 
-  r :  i,  tiut  no  formedon  lay  during  the  life  of  A. 

^  A.  tenant  for  life,  remainder  to  B.  in  tail,  remainder  to  A. 
^  ts  fee.    A.  and  B.  make  a  leafe  for  three  lives  by  indentnre  to 
^  C^  ticn  A.  dies,  and  B.  grants  the  reverfion  to  £).  in  fee,  to 
^  d^e  me  of  his  iaft  will,  and  by  his  will  devifes  the  reverfion  for 
«  years,  and  dies  leaving  iflue.     The  three  lives  die  ;  the  devifee 
«  for  vears  enters,  and  the  iflue  of  B.  oufts  him.     And  it  was  ar* 
**^  gncd,  that  this  leafe  for  tHree  lives  was  a  difcontinuance,  be- 
**>  caafe*  as  it  was  faid,  it  was  more  than  they  could  both  make, 
^  and  fo  it  was  a  tort ;  and  the  reverfion  gained  by  tort,  though 
•*  in  whom  the  reverfion  was  might  be  a  doubt.     But  it  was  ad- 
^  judged  no  difcontinuance,  and  that  the  entry  of  the  ifliie  was 
*^  lawful ;  for  the  leafe  being  by  indenture  was  the  leafe  of  ^.,  and 
^  the  confirmation  of  B. :  but,  if  it  had  been  without  Atti^^  then 
^  it  had  been  the  furrender  of  A.j  and  the  leafe  of  B.  only,  be- 
^  caufe  otherwife  nothing  could  pafs  from   him,    his  renuin- 
^  der,  as  fuch,  not  being  transferable  but  by  deed. 
>*vi^M>       *•  yf.  tenant  for  life,  remainder  to  B.  in  tail.     A.  mak^  x 
"^^  *  ,;;^**'<^l^ffment  to  the  ufe  of  himfelf  for  life,  remainder  to  jB.,-  then 
^^  A%  and  B.  enfeofi'  X>.     Gaudy  and  Shute  held  clearly,  that  thb 
**  was  a  difcontinuance ;  for  when  B.  enters  to  make  the  feoff- 
**  nient,  he  is  remitted  by  reafon  of  the  forfeiture  committed  be- 
^  fore  by  A.^  and  then  by  fuch  remitter  he  gains  the  pofleffion, 
^  ami  it  is  only  his  feofiinent,  and  fo  it  is  a  difcontinuance ;  for 
^  K?tK  cannot  have  the  poflellion.     Clench  cont,'  Becaufe  the  in- 
**  tent  of  A's  entry  was  only  to  join  in  the  feoffment  with  A.^  and 
*^  to  pafs  both  their  eftates  together,  ahd  not  to  take  advantage 
^^  of  the  forfeiture;   and  therefore  it  was  no  difebntinnancs. 
^^  l>ut  the  cafe  was  adjourned,  and  no  judgment  aj^ears  to  be 
**  ^itett* 

^^  A.  tenant  for  life,  remainder  to  B4  in  tail.    A*  levies  a  fine 
«^  to  the  ufe  of  himfelf  i  Uien.  l^p^and  B»  join  in  a  feoffment  by 
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'*^  letter  of  attorney.     And  \t  was  held  a  difcoatinaance,  becaufe 

:*'  it  ixraf  the  feoflPment  of  J?.|  and  the  confirmation  of  A.  only. 

,      '*  ^.  tenant  for  life,  remainder  to  B.  in  tail,  remainder  to  C.  Dj-er,!;*. 

>"  in  tail»  or  fee ;  zpraclpe  i$  brought  againft  //•  and  fi.,  who  both  ^^^'^  *• , 

»«  vouch  the  common  vouchee,  and  thereupon  a  common  recovery  cafe.    Cit^ 

•*  is  h'dA  \  yet  this  fhall  not  bind  the  eftate-tail  or  remainders,  be-  Eiu  670. 

*•  caufe  B.  in  remainder  is  not  tenant  to  the  pracipe^  but  A.  tlie  J^^^  ^' 

''  tenant  for  life  only,  and  therefore  the  recompcnce  in  value  can- 

**  not  go  to  B.  in  jremainder  only,  he  being  never  feifed  by  force 

*^  of  the  tail  \  but  fliall  go  to  them  jointly  according  to  the  writ, 

^<  "wbich  was  againft  them  jointly,    and   fuppofcd  them   joint- 

^^  tenants ;  and  by  confequence  can  be  no  bar  to  the  eftate-tail 

**  or   remainder,  whereof  they  were  not  jointly  feifed,  but  in  re- 

^'  mainder  one  after  another. 

<^  But  in  that  cafe  if  A.  only  had  been  empleaded,  and  had  1000.43. 
•*  vouched  5.  in  remainder  in  tail,  and  he  the  common  voucher,  3  Co.  6o, 
*'  and  fo  a  common  recovery  were  had  ;  this  had  barred  the  eftate-   -J^     '** 
'^  tail,  and  all  remainders  or  reverfions  depending  thereon;   be*  M^.  pi.9<3. 
**  caufe  there  A^  was  fole  tenant  to  the  pracipf^  and  by  vouchee  J«»»'"8'» 
**  of  him  in  the  next  remainder  in  tail  he  does  his  duty.     And  loCo.  39.^. 
**  if  he  in  the  next  remainder  in  tail  cannot  defend  the  po^feC-  Co  Uct. 
**  fion,  or  call  in  one  who  will,  he  muft  be  contented  with  the  S^i.  a- 
^*  recompence  in  value,  which  the  court  adjudges  the  laft  vouchee 
**  to  render  to  him  according  to  the  eftate  he  hath  loft;  and  fuch 
^^  recompence  is  to  go  over  to  thofe  in  the  future  remainders^ 
'^  whofe  eftates  are  likewife  by  the  judgment  taken  out  of  them 
^*  to  make  good  the  eftate  recovered. 

<<  A.  tenant  in  tail,  and  B.  in  xeverfion  in  fee,  join  in  ^  leafe  Cro.  Car. 
*•  for  life  by  deed,  which  is  not  warranted  by  32  H,  8.  then  B.  ^T^*^^ 
^^  devlfes  his  reverfion,  and  dies,  and  after  A.  dies  without  iiTue ;  Hacking. 
^'  and  the  queftion  was,  if  this  leafe  was  a  difcontinuance  of  the 
**  eftate-tail  and  the  reverfion ;  for  then  the  devife  of  B.  is 
^*  void,  he  having  no  reverfion,  but  only  a  right  of  a  reverfion, 
*^  which  is  not  devifable.  And  three  juftices  held  this  leafe  a 
^<  difcontinuance,  and,  by  confequence,  the  devife  to  be  void: 
**  for  the  livery  is  made  only  by  the  tenant  in  tail ;  for  he  only 
^<  hath  the  immediate  freehold,  and  his  leafe  difcpntinues  the 
**  eftate>tail  and  reverfion,  and  gains  him  a  new  fee  during  the 
**  leafe.  And  they  held  likewife,  that  it  was  a  difcontinuance 
"  prefently  or  not  at  all ;  for  the  after-accident  of  the  death  oC 
^*  the  tenant  in  tail  without  iflTue  could  not  make  it  a  difconti- 
^*  nuance  of  the  reverfion,  if  it  were  not  fo  upon  making  the 
**  livery.  But  Croke^  J.  held  it  no  difcontinuance,  i^,  becaufe  it 
*<  ihould  be  taken  to  be  the  leafe  of  the  tenant  in  tail  during  his 
**  life,  and  the  confirmation  of  him  in  the  reverfion ;  and  after 
<*  the  deatli  of  the  tenant  in  tail  without  ifiue,  then  it  Ihould  be 
^  taken  to  be  the  leafe  of  him  in  the  reverfion  only ;  2diyy  be- 
*'  caufe, their  joining  in  fuch  leafe  ihews  they  had  no  intent  to 
•**  make  any  difcontinuance  to  diveft  or  difplace  the  reverfion. 
*'<  But  by  the  other  three  juftices  it  was  adjudged  to  be  a  difcon* 
**  tiauance^  and  the  devife  void. 
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ftUv.is4.       ^*  ^'  leflee  for  yearsy  remainder  to  B.  wife  of  C  ibr  life,  le^ 

a  Ion.  65.    cc  mainder  to  D.  in  tail,  remainder  to  C.  hufband  of  jB.  for  life,  rc- 

3Keb.  111.  **  n^^Mcr  to  J?,  in  fee  ;  the  hufband  and  wife,  by  fine  fur  amcejity 

580.  63a.     *'  grant  tenementa  pradiEla  et  totum  et  quicquid  habent  in   tenementa 

^81.  &c.      €t  pradi&is  to  E.  and  his  heirs  for  the  life  of  the  hufband  and 

iJJJ^^,    «»  wife,  and  the  longer  liver  of  them,  with  warranty  againft  theii, 

barjr.  •*  and  the  furvivor  of  them :  yi.  attorns  1  afterwards  F.  father  of  Z>., 

<<  and  the  hufband  and  wife,  levy  a  fine  come  ceoy  &c.,  with  warranrr 

«*  fevcrally  againft  F,  and  his  heirs,  which  defcencled  on  Z),:  and 

**  if  the  fine  fur  concejftt  by  the  hufband  and  wife  (hould  enure  to 

**  pafs  an  eflate  in  pofTelTion  for  their  lives,  and  the  life  of  the 

**  longer  liver  of  them,  then  it  was  agreed  by  all  that  the  renaain- 

*'  der  to  Z>.  was  difplaced,  and  then  the  warranty  attaching  upon 

*f  him  bound  him  :  but,  if  it  had  pafTed  only  their  feveral  ellatcs 

•*  by  fra^iion,  viz.  the  eflate  of  the  wife  in  pofTefTion,  and  the 

^<  eftate  of  the  hufband,  as  a  remainder,  then  there  was  no  fuch 

<*  divefling  of  BS  remainder,  as  would  let  in  the  warranty  upon 

<«  him.     But  the  better  opinion  fcems,  that  by  the  grant  of  Unt^ 

*•  menta  pradiBa  for  the  life  of  the  hufband  and  wife,  and  the 

<<  longer  liver  of  them,   an  eflate  in  poffefTion  pafleth  for  that 

*^  time ;  and  that  the  words  tott4m  et  quicquid  habettt^  &€•  cannot  be 

<'  taken  b/ way  of  reflri^ion  to  qualify  it,  fo  as  to  pafs  only  their 

V  feveral  eftates  by  fra<Slions,  that  being  a  diflin£l  independent 

<<  claufe,  and  added  by  way  of  accumulation  to  include  and  take 

<*  in  whatever  intent  the  fir  (I  words  might  be  thought  infufficient 

f<  to  carry;  and  then  the  remainder  to  Z).  was  difplaced,  and  the 

*<  warranty  of  his  father  attaching  upon  him,  bound  his  right. 

**  For  they  all  agreed,  that  the  firfl  fine,  though  executory  only 

<<  at  firfl,  was  well  executed  by  the  attornment  of  the  lefTec  for 

**  years ;  and  though  this  fine  fur  concejftt  be  the  mofl  innocent  of 

<<  all  others,  and  but  as  a  grant  of  fotumjiatum  fuum^  if  there  b<; 

«•  proper  words  of  reflriAion,  yet  with  fuch  words  it  paiTes  a  fee  as 

«*  well  as  the  fine  come  c^o^  &c.,  which,  if  levied  by  tenant  for  life 

•*  or  years,  is  always  a  forfeiture  of  their  eflate,  be  the  reflridion 

<<  what  it  will.     And  here  they  ought  to  have  only  granted  iolum 

*'  Jiatum  fuum  et  quicquid  habetit  in  ienementis  pr^di^is^   without 

•*  faying  for  what  eflate,  or,  if  any  eflate  were  nameci,  it  ought 

<<  to  have  been  only  for  the  joint  lives  of  the  hufband  and  wife, 

**  or  for  the  life  of  the  wife,  and  after  the  death  of  D.  without 

**  liTue,  then  for  the  life  of  the  hufband :    but  as  it  is  here,  it 

<*  paiTes  an  entire  eflate  in  poffefTion  for  a  longer  time  than  they 

*<  had  power  to  give  it,  and  fo  difplaces  the  remainder  to  i).,  and  lets 

<<  in  the  warranty.     And  yet  it  was  agreed  by  all,  that  the  intent 

«<  of  the  hufband  and  wife  was  only  to  pafs  their  feveral  eftates, 

«<  becaufe  otherwife  Z).,  by  his  entry  for  the  forfeiture,  might  not 

*<  only  have  defeated  the  ^ftate  of  j5.  the  purchafer,  but  might 

<<  alfo  (being  in  pofTeffion)  by  a  common  recovery  have  baried 

*««  the  remainder  in  fee  to  the  wife ;  to  prevent  which,  as  they 

«<  thought,  they  contrived  fuch  fine,  E.  having  agreed  to  the  pur- 

•*  chafe  of  the  whole  eftate,  and  D.  being  only  to  join  in   the 

<«  fak  when  he  came  of  ?tge.    Note— Gorrtf//  v.  fiJiz^ard  {fupra) 
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U  was  cited  and  relied  on ;  but  the  parties  after  agreed^  and  119 
♦•  ju4gnient  was  given. 

<<  Ji.f  by  leafe  and  releafe  on  a  marriage  intended  with  B.,  con«  «  jo.  98. 
<<  vey5  Jands  to  the  ufc  of  himfelf  fpr  99  years,  i^  h^  (hpuld  fo  ^  J^;'*^' 
^^  long  live,  remainder  to  truftees  during  his  life  to  fupport  ^on-  tanevl^^ 
*<  tingent  remainders,  remainder  to  B,  for  life  for  her  jointure^  Vase. 
f.<  remainder  to  the  firft,  fecond,  and  other  fons  in  tail  male  fuc* 
••  ceflively,  remainder  to  the  heirs  male  of  the  bodv  of  ji,  on  the 
i*  body  of  B.  to  be  begotten,  remainder  to  the  right  heirs  of  B.g 
**  the  marriage  takes  cffcCt-y  and  before  the  birth  of  any  fon,  yf* 
f<  and  B^  mprtgage  the  faid  lands  for  500  years  to  the  plaintiff 
**  for  fecuring   looo/.,  and  then  levy  a  fine  come  ceo^  &c.  to  the 
**   plaintiff,  in  the  firft  place  for  corroborating   the  teim^  and 
^«   after  to  the  ufe  of  the  right  heirs  of  A*:  the  truftees  enter 
f'   for  a  forfeiture*,  then  a  fon  is  born,  after  ^.  dies,  and  the 
<<     truftees  continue  pofieiTion  in  right  of  the  fon ;  the  plaintiffs 
<'   enter,  and  B.  is  yet  living.     And  if  the  plaintiffs  (hould  hold 
^^  during  the  life  of  £.,  was  the  queftion^  for  there  was  no 
**  endeavour  to  prove  the  contingent  remainders  deftrcyed,  there 
<«  being  a  fufficient  eftate  in  the  truftees  to  prcfervc  them  till 
f »  they  came  itj  ejfe.     ^or  the  plaintiffs  it  was  argued,  that  they 
*f  (hould  hold  during  the  life  of  jB.,  for  if  the  remainder  in  fee 
\f  had  been  in  a  ftranger>  and  A.  and  B.  and  that  ftranger  had  le^     • 
**  vied  fuch  fine,  this  had  been  a  forfeiture  of  -/^.'s  eftate,  by  rea- 
*<  fon  of  the  intermediate  remainder  to  the  truftees,  who  did  not 
f  <  join ;  but  it  coMld  be  no  forfeiture  of  ^/s  eftate  for  life,  be* 
f«  caufe  he  in  the  remainder  joined  5  and  therefore  they  only 
'«  paffed  what  they  lawfully  might  pafs,  viz,  their  feveral  eftates. 
'.<  (1  Co,  76.  6  Co,  15.)      And  though  both  are  conjoined  in  the 
f«  conufees,  yet  there  being  no  forfeiture,  furrender,  or  extin- 
•*  tinguiOiment  of  5.'s  eftate  for  life,  the  eftate  of  the  conufee 
^  (hall  open  to  let  in  the  contingent  remainders  when  they  happen^ 
<'  as  if  no  alienation  had  been  made,  there  being  a  fufficient  eftate 
<f  to  fupport  them.     And  if  there  was  no  forfeiture  of  the  eftate 
f*  for  life  of  B.  upon  levying  the  fine,  the  birth  of  the  fons  after 
*«  cannot  make  it  fo,  that  being  matter  expoftfa^o^  and  i  Co.  76, 
ff  £ngJi/b's  c^k  was  cited,  where  tenant  for  life  and  an  infant  in 
<<  remainder  joined  in  a  fine,  which  was  after  reverfed  for  the 
*<  infancy ;  yet  the  conufee  held  during  the  life  of  the  tenant  for  : 
f  ^  life.     2d/yf  Admitting  the  eftate  for  life  of  B,  could  not  revive 
<<  and  feparate  from  th^  inheritance  to  let  in  the  contingent  re- 
f<  mainders  when  they  happen,  being  conjoined  in  the  conufee; 
<<  yet,  after  the  death  of  B.,  they  may  take  place  without  any 
<<  fuch  interpofition ;  as  if  J.  be  tenant  for  life,  the  remainder  to 
f<  B.  in  fee,  and  ji,  be  diffeifed,  and  releafe  to  the  diffeifor,  he 
'<  fhall  have  the  whole  fee  during  the  life  of  A,y  and  B.  cannot 
<<  defeat  it  or  take  out  his  remainder  till  jl*s  death.    So,  if  A*  be  Co,Litt» 
<<  tenant  for  life,  remainder  to  his  firft  and  other  fons  in  tail,  ^' 
<'  and  before  the  birth  of  any  fon  A.  be  diffeifed,  and  then  after  ,  r<^  Atoi 
i!5  a  ifon  be  borii.  and  A.  releafe  to  the  diffeifor.  he,  by  this,  (hal)  Sec. 
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•  have  a  fee  till  Ah  death,  and  then  the  fan  may  defeat  it  hj 
*<  entry ;  becaufe  the  right  of  A,  fupported  it  till  it  came  m  e^y 
^  aitd  then  his  releafe  after  cannot  deftroy  it.  So  here,  the  eftate 
••  fot  life  of  B.  IS  virtually  in  effe^  though  being  conjoined  with 
^  the  remainder  in  fee  in'the  conufee  it  &ould  not  furvive.  Bot 
^  in  this  cafe  the  remainder  in  fee  being  in  the  wife,  fhe  has  no 
^  tftate  for  life  to  forfeit  or  furrender,  but  has  the  whole  fee  in 
'*  her,  fttbje£l  to  divide  and  let  in  the  contingent  reraaindos 
^  when  dicy  happen,  and  ihe  has  then  no  new  cftate  bat  the 
^  fame  (he  had  before,  then  joined,  now  divided,  and  therefore 
^  the  conufee  (hall  hold  during  her  life.  On  the  other  fide  it 
^  was  argued  for  the  defendant,  that,  till  the  contingent  remain- 
**  dcrs  came  in  effij  the  wife  had  the  whole  fee  executed  in  her, 
^  and  no  eftate  ^or  life ;  for  that  w^s  not  to  arife  till  the  Inrth  of 
^  the  fons:  and  therefore,  by  her  joining  in  the  fine,  could  not 
•*  be  granted  or  transferred  over  as  any  certain  or  fixed  inteirft, 
^  but,  being  in  contingency,  was  extinguifhed  and  deftroyed  by 
**  the  fine  bnefore  it  took  eSttk ;  and  therefore  the  eftate  of  the 
^  fon  (hall  be  now  in  pofleffion  difcharged  of  it.  And  a  cafe  was 
^  cited  to  be  refolved  in  Chancery  by  the  Chancellour,  HaU$ 
••  Ch.  J.  Wyld^  El/is  and  Wyndbamj  February  i<J72,  where  A.  con- 
^  veyed  lands  to  the  ufe  of  himfelf  for  life,  and  after  his  death 
**  and  the  death  of  J3.,  then  to  the  ufe  of  C.,  this  limitation  to 
•*  the  ufie  of  C.  WdS  refolved  to  be  contingent,  by  reafon  that  A 
'  ^  had  no  eftate,  and  he  might  furvive.     And  there  it  was  agreed, 

*^  that  if  C.  had  levied  a  fine  or  made  a  feoffment,  the  eftate  to 
^  C  could  never  veft.     But  this  cafe  difiers  from  Bredon  and 
"  ^reporfz  cafes  j  for  in  thofe  cafes  there  was  an  eftate  for  fife 
^  m  ejfe  :  but  here  there  was  none,  but  in  contingency.     But  Ac 
^  principal  cafe  was  adjourned,  and  no  judgment  appears  to  be 
^  giren. 
Siwtli  «f        '  In  the  cafe  of  Smrti,  on  the  demife  of  Ihrmer  v.  Pachbmfi  ft" 
iMh  Dormer  ^^  (comntonly  called  by  the  name  of  Dormer  and  Portefcue)  there 
hurft,  3Atk.  ^^  *  limitation  in  remainder  (after  fcveral  prccedmg  eftates  for 
13  J.  life  amd  in  tail)  to  the  ufe  of  A.  for  mnety^nine  years y  ifbeJbouUfo 

4  Br.  P.  C.    i^y^^  i^^  2nd  from  and  after  the  death  of  A.,  or  other  ftnner  deter- 
405!  Mrration  of  the  eftate  limited  to  him  for  ninety  ^nine  years ^  to  the  ufe  of 

3Svin.Abr.  ttuftc^s  and  theii^  heirs,  during  the  life  of  the  faid  A.^  upon  traft 
f'^  e'f       *^  prefcfve  contingent  eftates,  fe'r.  and  for  that  purpofe  to  make 
c.  R.  335.    entries  and  bring  afbions,  to*r.  but  to  permit  the  faid  ^.'to  receive 
4th  edit.  *    the  rctTts  and  profits,  Iffc.  during  the  term  of  his  life  ;  and  after 
An?r.Vi?.   *^  ^^  ^^  other  fooner  determination  of  the  faid  term,  to  the  ufe 
&.  C*      *   dFthe  firft  and  other  fons  of  A.  fucccflively  in  tall-male,  wkh  di- 
vers remainders  over.    By  the  expiration  of  all  the  preceding 
eftates,  A.  came  ittto  pofl^fTion  of  the  eftate  limited  to  him  for 
ninety-nine  years;  and  having  a  fon,  he,  together  with  that  fon, 
when  he  came  of  age,  levied  a  fine  of  the  lands  to  make  a  tenant 
to  the  pritcipt^  and  fufifered  a  recovery  of  the  fame,  in  which  the 
fon  was  vouched,     Th^  fon  died  without  iflue,  and  afterwards  A. 
died  without  leaving  any  other  fon  \  the  next  furviving  remairder- 
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man  macIeKis  ^Stuzl  entry  within  five  years,  and  the  queftion  was> 
Whether  the  recovery  had  barred  his  remainder  ?     This  point  de- 
pended entirely  on  another  queftion.  Whether  the  freehold  was  in 
the  truftees  during  the  life  of  A.  or  not  ?  For  if  it  was»  the  recovery 
was  not  weH  fuffered  for  want  of  a  good  tenant  to  the  pr'acipe^  and 
confequently  di^  not  bar  the  remainder  ^  but  if  the  truftees  h^A 
not  the  freehold,  then  it  was  in  the  fon,  and  of  courfe  he  was  capm* 
ble  of  making  a  good  tenant  to  xhtpracipe^  and  the  recovery  in  that 
cafe  was  well  fuSere^ ;  for  the  court  held  that  the  fine  by  lefice  for 
years,  {A.)  or  the  reverfioner,  (the  fon)  could  only  operate  by  way 
of  eftoppel,  to  bar  the  parties  claiming  under  fuch  lefiee  or  rever- 
fioner  ;  but  did  not  acquire  the  freehold,  as  a  feoffment  would  have 
done. — To  prove  that  the  freehold  was  not  in  the  truftees,  it  was 
infifted,  Jirjf^  That  the  remainder  to  the  truftees  was  void  in  itt 
creation,  becaufe  to  commence  after  >/.'s  death,  and  then  hold 
during  his  life,  which  was  repugnant,  and  could  never  take  e^c£fc 
at  all.     Secondly^  If  not  void  in  its  creation,  it  was  a  contingent 
remainder,  becaufe  it  was  uncertain  whether  it  ever  would  take 
cffe£b,  as  the  term  of  ninety-nine  years  might  not  determine  in 
Jl*^  iifetimc.     Thirdljy  That  if  it  was  neither  void  nor  contingent^ 
yet  it  did  not  amount  to  a  legal  eftate,  but  was  only  a  right  of 
entry. — But  the  court  refolved,  that  the  remainder  was  not  void 
in  its  creation,  its  commencement  not  being  reftrained  to  the  death 
of  A.J  but  limited  from  the  death  of  A.^  or  other  fooner  determtH^ 
ation  of  the  eftate  for  ninety-nine  years^  and  therefore  might  take 
effe^  by  furrender,  forfeiture,  or  effluxion  of  time,  in  AJ%  lifi&- 
time.     Secondly;  That  it  was  not  a  contingent  remainder,  b^iag 
limited  to  perfons  in  ejfe^  without  any  condition  precedent  to  be 
performed  \  it  did  not  depend  on  the  death  of  A.^  but  on  fiich 
other  events,  (viz.  forfeiture,  furrender,  (2J*r.)  as  might  determine 
the  particular  eftate  from  the  nature  of  the  eftate  itfelf.     Thirdly^ 
111  at  it  was  not  a  mere  right  of  entry,  but  a  legal  eftate  (  for  a 
grantor  cannot  referve  a  right  of  entry  to  a  ftranger,  nor  can  a 
right  of  entry  fubfift  without  an  eftate.     Therefore  the  truftees 
had  the  freehold  for  the  life  of  A.     And,  upon  the  whole,  th» 
court  held,  that  the  fine  and  recovery  did  not  bar  the  remainder* 

^<  A*  tenant  for  life  of  certain  lands,  remainder  to  his  fon  J3.  tn  Cn^  ESk. 
•*  tail.     A.  and  J5.  join  in  a  leafe  by  indenture  to  C.  for  life,  re-  *53« 
**  mainder  to  D.  for  life,  rendering  lo/.  per  annum  tenU    A.  uStrj^^ 
«  dies ;  J3.  accepts  the  rent  from  C,  and  dies,  having  iflue,  who  Coice. 
"  alfo  accepts  the  rent  from  C,  and  then  enters,  and  makes  a 
*^  feoiFmeut,  and  levies  a  fine  to  J,  S.;  then  C.  re-enters,  and  dies, 
<*  and  D,  enters  as  in  his  remainder.     And  the  queftion  was.  If 
<<  J.  S.  the  pufchafer  of  the  remainder  might  avoid  this  leafe  in 
**  temainder  to  Z).,  or  if  the  acceptance  of  the  rent  from  C,  the 
**  firft  tenant  for  life,  had  made  good  the  remainder  to  /).,  fo 
<*  that  he  coming  in  under  the  iflue  of  ^.,  who  fo  accepted  the  re- 
*<  mainder,  ihould  be  bound  by  it  P    And  it  was  adjudged,  that  the 
<<  leafe  in  remainder  to  £).  was  good,  and  not  avoidable  by  J^  f  • 
^^  the  pUrchafer  i  for  the  power  to  avoid  this  leafe  was  only  given 
i<  to  the  iffue  in  tail  in  refpeCt  of  I^i  cftate-Uil^  and  when  that  by 
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'<  the  fine  is  bound  and  gone,  the  purchafer,  who  is  a  ftranger  to  the 
*'  e(late-tail,and  not  in  in  privity  thereof,  cannot  have  the  priyil^efl 
<'  annexed  thereto,  nor,  by  confequence,  can  avoid  the  leafe,  vUch 
<^  the  iflue  in  tail,  as  fuch|  only  had  a  power  to  do. 
Cro.  Eiis.  *<  Copyhold  was  granted  to  one  for  life,  remainder  to  an  inhat 

90.  Koight  <(  jj^.  fgg .  ^jjgy  [,Q^  jqJj^  Jj^  ^  furrender  to  one  who  was  admitted 

?•"•  u  tenant  for  life,  and  after  the  infant  dies,  and  his  hcfr  enters. 
*<  It  was  adjudged,  that  he  might  well  enter  without  being  pot 
•*  to  his  writ  of  dumfuit  infra  atatem  ;  for  fuch  furrender  was  but 
'  <<  a  conveyance  by  matter  in  pais^  which  cannot  bind  an  in£uit, 
<*  but  that  he  or  his  heirs  may  enter,  or  bring  treipafe  before 
<<  admittance. 
Cro.  Car.  ''  A.  tenant  for  life  of  certain  lands,  remainder  to  B.  in  tail  male, 

'°llmfaS!'  '*  remainderto'-^^.  in  tail,  remainder  to  J?,  in  tail  general^ remainder 
y,  sambacJc  ^^  ^  ^^  j^  £^^^  ^^  ^^ ^  j^  j^j^  j^  ^  deed,  whereby  A.  grants,  and  Jf. 

<<  confirms  to  C.  and  his  heirs  a  rent«charge  of  10/.  per  annum  out 
^*  of  the  faid  lands,  B.  being  then  within  age ;  then  A.  and  B.  levy 
^<  a  fine  of  the  fame  lands  to  the  ufe  of  A^  and  his  heirs,  who  eo- 
'*  feofis  the  plaintiff,  and  dies,  and  B,  hath  iflue  yet  living.    And  if 
'<  the  plaintiff  was  chargeable  with  this  rent,  was  the  queftion.  It 
^  was  argued,  that  if  a  rent  be  granted  by  tenant  for  life,  and  con- 
'<  firmed  by  him  in  the  remainder  in  fee,  being  within  age,  that 
*^  this  iiTues  out  of  the  eflate  for  life  only,  and  is  merely  a  void 
^<  grant  as  to  the  remainder ;  fo  that  if  the  tenant  for  life  pur- 
^<  chafes  the  reverfion  or  remainder,  and  dies,  this  (hall  not  bind 
^  the  inheritance.     And  though  he  had  made  a  feofitnent  over, 
^*  yet  a  feoffee  after  his  death  (bould  avoid  it.    But  here,  becaafc 
*^  A*  was  not  only  tenant  for  life,  but  had  alfo  a  remainder  in  tail, 
^<  and  after  that  a  remainder  in  fee,  the  rent  is  ifliiing  out  of  aO 
*'  his  eQates  \  and  though  it  were  void  as  againft  ^.,  who  was 
^*  the  next  in  remainder  in  tail,  and  confirmed  it,  by  reafon  of  his 
*^  infancy,  yet  now  that  eflate-tatl  of  B.  being  bound  by  the  fine, 
'^  and  the  whole  eftate  limited  to  the  ufe  of  A.  and  his  heirs,  the 
<<  couft  inclined  that  the  rent  had  flill  a  continuance,  and  ihould 
'<  bind  the  plaintiff;  for  the  privilege  which  the  tenant  in  tail 
*<  could  have  had  of  avoiding  the  rent  by  reafon  of  his  infancy 
<<  (hall  not  help  the  plaintiff,  who  comes  in  under  all  the  eftates  cf 
^  A.y  which  of  themfelves  would  have  been   fufficient  to  go 
^  through  the  whole  grant  of  the  remainder,  were  it  not  for 
**  the  remainder  in  tail  to  £.,  and  that  remainder  is  now  by  the 
<<  fine  barred  and  gone. 
Mo.  pL  274.       ^'  A  cafe  in  efied  was  this :  A.  tenant  for  life,  remainder  to  B.  in 
<<  tail,  reverfion  to  A*  in  fee.    A.  grants  a  rent  out  of  the  lands, 
*<  to  begin  after  his  death ;  then  he  and  B,  join  in  a  fine  to  the 
<*  ufe  ot  A.  for  life,  remainder  to  B.  in  tail,  or  'in  fee ;  then  A. 
^'  dies;  yet  the  rent  (hall  not  charge  the  remainder  of  £.,  for  each 
^  pafled  their  feveral  eftates  only,  viz.   A.  his  eftate  for  life,  and 
*^  reverfion  in  fee,  and  B.  his  remainder  in  tail ;  and  there  was 
<<  no  eftoppel,  becaufe  a  feveral  intereft  paffed  from  each  of  them; 
*<  and  then  the  remainder  of  B,  is  no  more  chargeable  with  this 
^  rent  after  the  fine  than  it  was  before,  he  granting  only  his  own 

'^  remainda 
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*  remainder  diftinft  from  what  ^.  granted ;  and  by  eonfeqttence9 
'  none  of  the  charges  of  A,  can  zffcSt  fuch  remainder  after  the 

*  fine  skny  moi'e  than  they  would  have  done  before.  But  qtutre, 
^  xipKiti  B/s  ddath  without  iflue,  if  the  rent  (hall  not  then  take 
^  eflfe£l,    being    well    chargeable    at  firft  upon  the  rererfion 

«  of  ^.r 

[H)  In  what  Cafes  a  Remainder  or  Reverfion  (hall 
be  fubjedl  to  the  A£ts  or  Charges  of  the  particular 
Tenant, 

*<  T  Am  now  to  confider  in  what  cafes  the  remainder  or  reverfion 
**  ^  {hall  be  fubje£t  to  the  z&s  or  charges  of  the  particular 
**  tenant,  and  in  what  not,  (which  has  been  partly  treated  of  b^» 
**  fore,}  and  when,  and  how,  the  charges  of  him  in  the  remain* 
*'  der  or  reverfion  (hall  take  place.^ 

*  A.  tenant  in  tail,  remainder  to  B,  in  tail;  B.  grants  a  rent«  Co.5a« 

*  charge,  A.  fuflPers  a  commo/i  recovery,  and  dies  without  ifiiie ;  ^^^  (• 

*  the  grkntcc  of  the  rent-charge  diftrains  the  alienee  of  i/.j^and  the  »  co?ei!*^ 

*  diftrefs  was  held  unlawful;  firji^  Becaufe  the  alienee  comes  in  6Co.'4». 

*  under  the  tenant  in  tail  in  polTeflion,  whofe  eftatb  was  not  fub>  P^«  35^ 

*  je£l  to  the  charges  of  him  in  the  remainder ;  for,  if  the  tenant  in 

*  taU  in  pofleflion  had  made  only  a  feoflrment  in  fee,  or  a  leafe 

*  for  years  firft,  and  then  after  a  feofiinent  in  fee,  and  died  with- 
'  out  ifltie ;  yet,  till  the  feoffment  avoided,  the  leafes  or  charges 

*  of  him  in  the  remainder  (hould  not  take  place  either  againft  the 
^  leilee  or  feoffee  of  the  tenant  in  tail.     Secondly^  The  reafon  that 

*  thefe  leafes  or  charges  out  of  fuch  remainder  are  good,  is  for 

*  the  poffibility  of  the  remainder  coming  into  pofleffion  ;  for  of 

*  itfelf  it  is  a  thing  not  manurable  or  vifible,  and,  confequently, 
^  not  liable  to  any  diftrefs ;  and  therefore,  if  it  be  deftroyed  be- 
'  fore  it  comes  into  pofleflion,  the  charges  granted  thereout  mUft 
'  fall  too,  as  the  {hadow  fails  with  the  fubftance.  Thirdly^  An« 
^  other  reafon  is,  that  he  who  claims  only  out  of  fuch  remainder 
'  after  an  eftate-tail,  cannot  falGfy  the  recovery  had  againft  the 

*  tenant  in  tail,  for  the  recovery  bars  the  remainder  itfelf ;  fo  that 
^  he  cannot  falfify  or  any  way  plead  to  defend  his  remainder,  un-, 
^  lefs  he  were  vouched,  nor,  by  confequence,  can  thofe  who  derive 

*  their  intereft  under  him. 

*  But,  where  A,  was  tenant  for  lifci  remainder  to  B,  in  tail,  Cra.  ixiu 

*  and  B*  granted  a  rent-charge,  or  made  a  leafe  for  years,  to  be-  Jji^ 
^  gin  after  the  death  of  the  tenant  for  life  \  and  A.  tne  tenant  for  y.  ^j^ 

*  life,  after  fufiered  a  common  recovery,  though  with  voucher  bf 

^  B,  in  the  remainder  in  tail ;  yet  the  leafe  or  rent  ihall  take  x  Co.  6s^ 
'  place  according  as  they  were  made  or  granted ;  for  there,  fuch  a  ^^P^*  ^* 
^  iefiee  or  grantee  may  falfify  the  recovery  either  by  the  common 

*  law  or  ftatutes ;  for  the  tenant  for  life  hath  no  power  to  bar  the 

*  remainder,  without  the  afient  or  concurrence  of  him  in  the  re* 

*  maindcri  as  the  tcnau;  in  tail  in  poflel&QB  hath ;  and  bis  aflent 
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<)r  ooBomeiice  cannot  opeiats  to  defeat  his  own  a£ls,  any  more 
than  a  fcc^nrery  agaioft  tenant  in  tail  in  pofleflion  can  defeat  his 
4»wo  )eafcs  orgraots;  becanfe  in  both  ca^es  the  recoTeror  comet 
IB  by  the  tenant  in  tail,  whether  in  poflcfliQn  or  remainder,  who 
^Ipiie  has  goiprpr  over  ^^e  eftate,  and  (hall  be  bound  by  his  own 
ads.  , 

<  If  ^.  be  tenant  for  life,  remainder  to  hb  firft  and  cyther  (cms 
in  tail-male,  remainder  to  J?,  in  fee ;  and  ^.  before  the  birth  of 
any  fon  make  a  leafe  for  years,  grant  a  rent-charge,  acknowledge 
a  ftatute,  igfv*  and  afterwards  fnrrender  to  him  in  the  reniaiii- 
der,  or  make  a  feofiment,  or  commit  other  forfeiture,  for 
which  he  in  the  remainder  enters;  yet  he  ihall  hold  the  cftate 
fufajecb  to  the  charges  pf  ^e  tenant  for  life ;  for  thefe  being  his 
own  a£bs  to  determine  \iis  eftate,  {hall  not  turn  to  the  prejudice 
of  the  leflee  or  grantee,  who  is  a  ftranger ;  but  his  cftate  for 
iife  ihall  to  this  puf  pofe  be  (^ill  faid  to  have  continuance,  thoii|ji 
as  to  all  other  purpofes  it  is  determined  ;  and  therefore  th(e 
contingent  remainders  npt  being  to  ^  arife  out  of  the  eftate  for 
life,  but  depending  thec^on'  till  they  come  in  effe^  s^e,  by 
the  determioation  thereof  before  they  ^pme  in  ejje^  deftroye^ 
and  gone. 

<  So,  where  lefTee  for  years  of  an  advowfoji  granted  the  next 
avoidance,  and  after  furrendered  the  term  to  the  leflbr,  yet  this 
fl)all  not  defeat  the  gr^ptee  of  the  next  avoidance  \  becaufe  die 
furrender  was  his  own  a£l)  before  which  there  was  a  good  grants 

-and  that  (hall  biad  him  in  the  remainder,  who  to  this  purpoie 
comes  in  under  the  eftate  of  the  grantor. 

'  So>  where  two  joint-tenants  for  life  were,  and  judgment  ip 
debt  was  given  againft  one  of  them,  and  then  he  releafed  to  tli^^ 
other  joint-tenant,  who  died,  and  he  in  tlie  reverGon  entered; 
yet  it  mras  adjudged,  that  he  (hould  hold  a  moiety  fubje£l  to  the 
jiidgment,  during  the  life  of  the  joiut-tenant  who  releafed ;  for, 
as  to  tliis  purpofe,  the  eftate  for  life  in  a  mgicty  hath  fiill  con- 
tiiMiance,  though  to  all  other  purpofes  the  lefTor  was  in  of  li|S 
ancient  rev^&on  for  the  whole,  and  the  jcHnt-tenant,  to  whom 
the  releafe  was  made,  was  in  by  the  firft  leflbr,  and  not  by  him 
who  made  the  rclcafe. 

*  One  fei£sd  of  lands  in  fee  grants  thereout  a  rent-charee  to 
A.  for  life,  and  after  makes  a  Icafe  to  A.  for  500  years  of  the 
fame  lands  ;  ^en  A*  furrenders  his*  leafe  to  the  leflbr,  who 
aoc^pjts  it ;  and  after  A.  diftrains,  and  avows  for  the  ;ent.  It 
was  held  that  he  might ;  becaufe  by  the  leafe  for  years  the  rqit 
was  «Bly  fufpeuded,  a^d  now,  by  the  furrender  pf  that  leafe  tl;e 
/pfpenfion  is  taken  ofi^,  and,  by  confcquence,  the  reiit  revived  $ 
^s,  if  itbe  lea(e  for  years  had  been  made  upon  condition  only,  ^y 
breach  of  tht  condition^  the  leafe  being  determined,  the  rept 
would  revi^ve ;  though  as  to  any  ftranger,  who  might  have  pre- 
juciice  by  fuch  fu^endcr^  the  le;afe  K>r  y^s  i(baU  ftill  be  fs^i^ 
to  have  €0j;iU9u,^u:M;e. 


*  Tenant 


'  Tenant  for  life  of  t  copyhold,  tenittioder  is  fee  ;  lie  In  re-  Cro.  Eiu. 
maiader  inake»  a  letfc  by  parol  (ifc^hich»  as  it  feem8»  rouft  be  ^^°-P^^ 
warranted  by  cuftocn);  then  the  tenant  for  Ufe,  and  be  in  the  ^  w^co. 
remainder,  join  m  a  Airrender  to  the  ufe  of  hi«i  in  the  vemaia-  Lite.  338. 
der  in  fee,  and  the  q«eftion  was,  If  this  was  a  good  leafe^  and  ^"^*  ^^'** 
ftiould  take  cffeGt  in  the  life  of  the  tenant  for  life  ?  And  it  waa  ^^^' 
held,  that  it  ihouid  $  for  it  was  a  good  leafe  againft  him  ia  the 
remainder  ;  and  by  the  furrender  of  the  tenant  for  life,  to  ths 
ufe  of  him  in  the  zeraainder,  his  eftate  is  merged  in  the  fee,  and 
cannot  hinder  the  leafe  from  taking  effed,  more  than  if  he  were 
dead  ;  and  the  whole  being  in  his  hands  can  ha^  no  privilege 
fevered  from  the  inheritance  ;  as  if  he  in  the  remainder,  grant  a 
rent-cbatge,  and  after  the  tenant  for  life  furrender^  the  rent  fluU 
begin  prefent)y. 

^  So,  where  one  made  a  leafe  for  years,  and  after  granted  the  Plow.  19s. 
rcverfion  to  another  for  years,  to  begin  after  the  end  or  expira*  ^^^^'^ 
tk>n  of  the  firft  term ;  and  then,  during  the  continuance  of  the 
firft  term,  made  a  leafe  for  life  to  the  firft  leflee  -,  whereupon  the 
grantee  for  years  of  the  reverfion  brought  an  ejedment }  it  was 
held  maintainable,  becaufe  the  firft  leafe  for  years  being,  by  the 
'  taking  fuch  leafe  for  life,  furrendered  and  gone,  by  the  aft  and 
^  concurrence  of  the  leflee  and  leflbr,  his  grant  of  the  reverfion 
^  comes  next  to  take  place. 

<  If  a  wohfian  inheritrix  takes  huiband,  and  they  have  iflue  a  Utt.  fed* 
^  fon,  and  the  huft)and  dies,  and  (be  takes  a  fecond  huft)and  who  ^3^*    ^ 

<  lets  the  lands  to  one  for  life,  and  then  the  tenant  for  life  fur-    ^^^'  ^^  * 
^  renders  his  eftate  to  the  fecond  huiband  ;  the  fon  may  enter 

'  upon  the  fecond  huftiand  during  the  life  of  the  tenant  for  life  ; 
'  becaufe  as  to  the  fon  the  eftate  for  life  is  drowned,  and,  by  con- 

*  fequence,  the  inheritance,  which  the  hufband  gained  wrongfully 

*  by  inaking  fuch  leafe,  is  now  by  the  furrender  thereof  vanifhed 
^  and  gone  ;  and  then  the  rightful  inheritance  falls  upon  the  fon, 

*  and  he  may  enter  as  if  no  fuch  leafe  had  been  nade,  that  which 

<  hindered  his  entry  being  taken  out  of  the  way.     But,  if  a  rever- 

*  fion  be  granted  with  warranty,  and  the  tenant  for  life  furrender 

*  his  eftate'  for  life  to  the  grantee,  yet  ihall  not  the  grantee  have 

<  execution  in  value  upon  the  warranty  againft  the  grantor,  during 

<  the  life  of  the  tenant  for  life.     So,  if  the  tenant  for  life  Cur- 

<  render  to  him  in  the- remainder,  or  reverfion,  within  age,  y«t  he 

<  thall  not  have  his  age,  becaufe  in  thefe  cafes  f4ich.furrendeis 

<  would  work  a  prejudice  to  a  third  perfon,  which  the  law  will 

*  not  allow  ;  though  when  it  is  for  the  benefit  of  a  third  perfon^ 
<<  he  fliall  take  advantage  thereof,  <<  as  ky  the  cafes  before  men- 
♦<  tioned  appears." 

J.  feifed  of  iands  in  fee  makes  a  feoiSnent  to  the  ufe  of  him-  Mod.  zo8. 
fdf  and  the  heirs  male  of  his  body  ;  remainder  in  tail  to  feveral  SirT.Raym. 
others,  remainder  to  his  own  right  heirs ;  provifi^  that  if  there  ^^^^^  ^3^ 
(hall  be  a  feihiire  of  'iiiiie  male  of  his  body,  and  that  iS.  be;  dead,  3  iCab.  274, 
and  C.  be  married,  or  of  the  age  of  twenty-one  years,  then  (he  »8^-^«nf^n 
fliaU  have  200/.  per  ann.  for  ten  years ;  then  A,  dies,  leaving  D.  Hodfon, 
his  fon^  who  makes  a  kafc  for  one  thoufand  vears,  then  levies  a  s.  c. 

fine  ^^ 
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fine  and  fufiers  a  recovery,  and  afterwards  dies  withoot  liTuemale; 
and  the  contingencies  all  happened;  and  the  queftions  vo^i 
^rfij  If  this  rent  was  barred  b^  the  recovery  ?  femdfyt  If  the  ieafe 
for  one  thoufand  years  Mras  chargeable  with  it  i  And  it  was  at 
Judged  per  tot.  cur.  that  this  recovery  that  barred  ail  the  remain^ 
ders  ^d  cdfo  bar  this  renty  which  was  to  arife  out  of  them  \  for 
though  it  were  to  arife  precedent  to  the  remainders^  yet  it  wai 
fubfcquent  to  the  eftate-tail  of  him  who  fufFered  the  recorervt 
and  therefore  being  chargeable  upon  and  to  arife  only  out  of  thd2 
remainders,  and  they  being  barred  by  the  recovery,  fo  was  this  rciU 
ttlfo,  which  was  to  arife  thereout  \  and  for  the  very  fame  reafoni 
which  are  given  in  CapelN  cafe,  which  it  was  faid  was  the  fame 
cafe  with  this^  Secmdljy  it  was  adjudged  that  this  rent  coald  not  be 
chargeable  upon  the  leafe  fdr  one  thoufand  years  }  becaufe  that  wai 
derived  out  of  the  eftate-tail,  which  was  precedent  to  and  para- 
moont  the  commencement  of  the  rent ;  and  the  leflee  was  in  aftef 
the  remainders  barred  by  the  recovery,  in  continuance  of  the  firft 
eftate-tail ;  which  leafe  being  before  the  recoyery,  the  recovoor 
took  the  eftate  fubje^  thereto.  And  they  agreed,  that  if  a  gift  id 
tail  be  made,  rendering  rent,  or  upon  condition  of  reentry,  that 
no  recovery  by  the  tenant  in  tail  will  bar  the  rent  or  the  cooditioa, 
they  being  coeval  with  the  very  eftate-tail  itfelf ;  and  therefore 
the  recoveror,  who  comes  in,  in  continuance  of  the  eftatc*taiF, 
takes  it  fubjedl  to  fuch  rent  or  condition ;  and  yet,  in  this  cafe  of 
the  rent,  the  reverfion  is  barred,  though  the  rent  continues  as  a 
rent-fervice  diftrainable  for  at  common  law ;  but  the  conditio!i 
they  fay  muft  be  a  condition  annexed  to  the  rent,  and  not  a  colla* 
teral  condition  ;  for  that  will  be  barred  with  the  -reverfion  by  a 
common  recovery. 

( I )  To  what  Purpofes  the  Remainder  is  accotinted 
but  as  one  with  the  particular  Eftate^  and  where 
they  are  regarded  as  feveral  Eftates. 

lF  one  make  a  leafe  to  A.  for  life,  remamder  to  B,  for  life,  &i  1 
^  tail,  or  in  fee,  and  A.  die  ;  the  law  adjudges  the  freehold  ib 
B,  prefently,  and  he  is  tenant  to  every  precipe  till  he  difdaims  or 
difagrees  to  it ;  for  both  the*  particular  eftate  and  remainder 
make  but  one  degree,  and  a  writ  of  entry  fur  dijpnfin  may  be 
brought  againft  him  in  remainder  after  the  partictdar^eftafe 
ended,  as  well  as  it  might  againft  the  partj[cular  tenant  himfelf } 
and  if  there  be  tenant  for  life,  remainder  over  of  a  feigooryj 
and  the  tertenant  alien  in  mortmain,  they  both  iball  have  bnt 
one  year  and  a  day  for  entry ;  and  if  termor  or  guardian  let  for 
life,  the  remainder  over,  and  he  in  the  reverfion  agree,  he  is  a 
difleifor  as  well  as  the  tenant  for  life. 

<  If  a  difleifor  make  a  leafe  for  life,  remainder  over^  ia  fee,  and 

the  diflbifee  releafe  to  the  tenant  for  life,  this  fliall  enure  to  him 

in  the  remainder,  becaufe  bv  the  releafe  all  his  right  is  gone} 

but  a  confirmation  only  of  tfie  eftate  for  life  ihall  not  enure  to 

*      t  «lus 
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hkn  in  the  remainder,  becaufe  nothing  is  confirmed  but  the 
cftate  for  life,  and  then  the  remainder  lies  open  without  any 
fatifHon  given  to  it.    But  in  the  other  cafe,  by  the  releafe  of 
the  difieifee  to  the  tbaiant  for  life,  all  his  right  is  gone,  and  the- 
tenant  for  life  doing  wrong  only  during  his  own  ei\:2ttCf  the 
releafe  can,  extend  only  to  cure  that  wrong,  and  therefore  for- 
t&e  refidae  muft  fall  into  the  remainder.      So  it  is,  if  feofit:e 
i^on  condition  make  a  leafe  for  life,  remainder  in  fee,  and  the 
feofibr  releafe  the  condition  to  the  leflee  for  life,  this  ihail  enure 
alio  to  him  m  remainder,  becaufe  the  condition  went  to  the 
whtrfe  eftate,  and  thei^fofe,  being  difcharged,  muft  exonerate 
the  whole  eftate,  whereof  he  in  the  remainder  has  part. 
<  If  the  diileifee  confirm  the  eftate  of  him  in  the  remainder,  Vnu^  £b^ 
without  any  confirmation  made  to  the  tenant  for  life,  yet  the  S^'* 
diffeifee  cSannot  enter  upon  the  tenant  for  Itfe,  becaufe  the  re- 
mainder ^  depending  thereon ;  and  if  he  fhould  defeat  the 
-«ftate  for  life,  he  muft  alfo  defeat  the  remainder  which  he  has  • 

ecmfirmed ;  but  this  he  cannot  do,  therefore  neither  can  he  de- 
feat the  eftaci  for  life. 

^  So,  if  a  difleifor  make  a  lea&  for  life,  faring  the  reverfion  to  Co.  Lir^ 
himfelf,  and  the  diffeifee  confirm  the  reverfion  of  the  difieilbr  '9^* 
only,  yet  he  cannot  enter  upon  the  tenant  for  life,  becaufe  then 
he  muft  draw  out  and  defeat  the  reverfion  likewife,  which 
againft  his  own  confirmation  he  cannot  do  (and  yet  fuch  reverfion 
is  not  depending  upon  the  eftate  for  life,  as  the  'remainder  is, 
but  is  paramount  to  it);  for,  if  a  diiTeifor  make  a  leafe  for  life, 
and  after  levy  a  fine  with  proclamations,  and  five  years  pafs,  fo 
that  the  difieifee  is  barred  for  the  reverfion,  he  (hall  not  enter 
opon  the  lefiice  for  life. 

^  If  a  reverfion  or  feignory  be  granted  to  one  for  life,  remain-  Co.Utt. 
der  to  another  in  fee,  attornment  to  the  tenant  for  life  is  good  s*^'  , 
to  him  in  the  remainder  likewtfe,  becaufe  both  mnke  but  one 
eftate  and  degree^  and  for  this  reafon  it  is,  that  if  no  attorn- 
oaent  be  to  the  tenatit  for  life,  but  after  his  death  attornment  is 
made  to  him  in  the  remainder,  this  is  void,  becaufe  both  making 
but  one  eftate,  if  tlie  firft  be  not  completed,  the  other  cannot 
takeefiled. 

'  Admittance  of  the  tenant  for  life  of  copyhold  lands  is  alfo  a  Cro.  Eiv. 
good  admittance  of  him  in  the  remainder  to  all  purpofes,. except  ^^'  ^^*« 
the  lord's  fines,  if  there  be  a  ciiftom  for  two  feveral  fines;  ahd  pi;4^g.658. 
though  the  firft  tenant  were  only  for  years,  yet  admittance  of  RoiL  Abr. 
him  is  fiich  an  admittance  of  him  in  the  remainder  likewife,  as  ^^^' 
■  fliaH  make  ^  poffejfto  fratru  of  the  remainder,  iand  carry  it  to  the  tro!jac.  31. 

;  Efter  of  the  whole  blood.  Mod.  \o% 

120. 

1  Vent.  260.    %  Le?.  i07)»     [3  Kcb.  ft63«  329.    Gilb.  Teo,  1^4.    Watkins's  edit.] 

«  Cuftom  of  a  manor  was,  that  upon  furrender  of  copyhold  Oo.  EiU. 
land  madd  to  one  and  his  heirs,  if  three  proclamations,  paffcd,  ^7^9^  ^^ 
and  he  did  not  come  in  to  be  admitted,  the  lord  fiiould  have  it  as  Bifp^V. 
forfeited;  and  there  a  furrender  was  made  to  the  ufe  of  A^  for  Long. 
Voi^V.  3K  *  life, 
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life,  remainder  ta  B.  in  fee;  ^«  futfisrs  three  prodamatiooiftr' 
pafs  without  coming  hi  to  be  admitted;  jet  it  was  beld*  dot 
this  (hould  not  forfeit  the  eftate  of  B,  in  remainder,  for  thcf 
are  divided  eftates;  and  the  cuftom  being  to  forfieit  one  efiitt 
ofily,  (hail  be  taken  (lri£Uy,  and  intended  of  an  entire  fee-fiiA- 
ple  in  pofleflTion. 

*  And  yet  where  copyholds  were  derifable  for  three  Uwafoe- 
cejft^y  whereof  each  to  take  in  order  as  they  were  named ;  and 
the  cuftom  was,  that  they  could  not  cut  timber ;  the  firft  tenant 
for  life  cuts  tin>ber;  this  was  held  a  forfeiture  of  alltfadr 
eftates ;  the  reafon  whereof  may  be,  that  this  was  but  one  en* 
tire  eftate  in  poflefiion  at  firft,  though  the  cuftom  after  flnvM' 
and  divides  it  to  go  in  fucceftion ;  for  it  is  held,  that  if  a  co(^ 
holder  for  life  commit  wafte,  this  (hall  be  no  forfeiture  of  tiie* 
eftate  of  him  in  remainder.  Wherein  this  diverfity  appeals, 
that  for  the  benefit  of  him  in  the  remainder  his  eftate  is  a^ 
counted  as  one  with  the  particular  eftate,  and  therefore  one  ad> 
mittance  goes  to  both ;  but  as  to  any  prejudice  which  he  may 
receive  by  the  a£i  of  the  particular  tenant,  his  remainder  is  ac- 
counted as*  a  feveral  and  divided  eftate,  and  (hall  not  (hare  in  it* 
And  fo  in  feveral  of  the  other  cafes  before  mendoned.** 


•j^  as  the  rule  in  Shellcy'j  cafe  is  intimately  comuSd 
fvitb  the  doSlrine  in  the  preceding  'Treati/e^  and  as  a  con- 
troverjy  rejpeiling  the  extent  of  the  application  of  that  mb 
has  unhappily   long   divided  the  opinions  of  feme  cf  the 
greateft  Lawyers  of  Wcftminfter-hall ;   the  Editor  feels  it 
a  duty  he  owes  to  the  Publick  to  direct  the  attention  9f 
the  reader  to  a  traSt  lately  publifhed  by  Mr.  Harcravi 
in  the  firft  Volume  of  his  CoUcftion  pf  Law  Tradb,  «r- 
titled,  "  Obfcrvations  concerning  the  Rule  in  Shellejf'sCzfd 
**  chiefly  with  a  View  to  the  Application  of  that  Ri 
^'  in  Laft  Wills/*     The  controversy  is  there  fully  fiateii 
the  errors  of  each  of  the  contending  parties  are  pointed  «ir| 
diflinSllyj  but  with  delicacy ;  and  the  author* s  idea  of  tie 
true  principle  of  the  rule,  its  f^irit  and  ufe,  is  difd^Jei^ 
wtb  perfpicuity^  and  maintained  with  admirable  force  aii\ 

cogent] 


(    8^7    ) 

cogency  of  reafoning. — //  mof  be  added^  thai  this  idea  ef 
the  rule  bos  been  fortified  by  the  opinion  of  Lord  Thurlowc 
i»  the  eafe  of  Jones  v.  Morgan  (i  Bn  Ch,  Rep.  aao.), 
and  Ij  what  is  faid  by  Mr.  Fearne  in  the  later  editions  of 
bis  profound  EJfqy  on  the  learning  of  Contingent  Remainders. 
It  is  to  be  hoped  therefore^  for  the  credit  of  the  Pro^ 
f^on^  and  for  the  fake  of  tbofe  wbofe  titles  would  become 
the  JubjeH  of  it,  that  the  controverfy  will  henceforth  be 


ttoiea. 


♦  • 


^  The  long  note  upon  the  cafe  of  Sympfbn  v.  Southern, 
in  pages  779,  780,  781  ^  this  volumcy  was  communicated 
to  the  Editor  by  the  ingenious  Author  of  The  Law  of 
DefcentSy  and  is  extracted  from  a  Treatife  on  Copyholds^ 
with  the  publication  of  which  the  Profejpon  will  be  Jbortlj 
gratified. 
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